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•trt»  Bepofti  »•  In  pfitlniMb  md  Ihs  number  of  tte 
whioh  tb^  are  n  lepoitod  to  In  bMry  faced 


Alabama— (1  Muur)  18;  (lSt0w.)18;  (2SfeOTr.)l%M)  (S Slair.) Mt  til 

(1  Stew.  IkP.)  81;  (1»S,  S  Stow,  k  P.)  88;  (4^  5  Sfeifw.  Ik  P.)  84;  (5  Stew. 

Ik P.» end  1  Porter) 88;  (1» 2 Porter) 87;  <3, 4 Perter) 89;  (4^^6Porler) 

80;  (6,  7  Porter) 81;  (8»  0 Porter) 88;  (1) 84^  85;  (2;  8)86;  A  4)87; 

(4,6)80;  (6^7)41;  (7.8)48;  (».  10) 44;  (11, 12) 48;  M  H  16) 48; 

a6^  16)80;  (17, 18)68;  (18, 10)64;  (20,21)66;  (2%  28) 68;  (24, 26) 60; 

(26^  27)  68;  (28, 20)  66;  (20, 80, 81)  68;  (81,  88;  88)  70;  (33^  84, 86)  98; 

(88^  86^  87)  76. 
AlKAmAB^l,  2)  88;  (2)86;  (8)86;  (4)87,  88;  (6)89^  41;  (8)48;  a  8) 

44,46;  (8^0)47;  (0,10)60;  (10^11)68;  (11,12)64;  (12;  18) 66;  (18; 

14)  68;  04, 16)  60;  (16, 16)  68;  (17, 18)  66;  (18, 10)  68;  (10)  70;  (20)  78; 

(21,22)76. 
OALDOunA— (1) 68,  64;  (2) 66;  (8)66;  (4) 60;  (6) 68;  (8) 66;  a  8| 68; 

(0, 10, 11)  70;  (1%  18, 14)  78;  (14,  16, 10, 17)  76. 
Oranncncot^-IKirby,  end  1,  2 Boot)  1;  (1,  2Dey)8;  (8 Day) 8;  (4 Bn]^ 4; 

(6 Day) 6;  (1)6,  7;  (2) 7;  (8) 8;  (4)  10;  (6)  18;  (6)16;  (7)18;  (8)80; 

(0)  81;  (10)  85,  86,  87;  (11)  87,  80;  (12)  80,  81;  (18)  38;  (18, 14)  85; 

04)86;  (16)88, 80;  (16)41;  (17, 18)  44;  (18)46;  (10)48;  (10;  20) 60; 

(80)68;  (21)54;  (21,22)56;  (22)58;  (23)60;  (23;24)68f  (^65; 

(26,  26)  68;  (27)  71;  (28)  78;  (20)  76. 
Dblawau-(1  Harr.)  88,  85,  86,  87;  (2  Hair.)  80,  80;  81.  88;  (4  Han.) 

48,  44;  (6  Harr.)  48,  60;  (1  Honet)  68,  68,  71;  (2  Hooat,  2  Del 

Ok.)  7a 
fi0BmA-<l) 44,  46;  (2)48,50;  (8) 58;  (4) 54,  56;  (6)58;  (6) 68;  65; 

(7)  68;  (8)  71,  78;  (0)  76. 
aiQBOiA-(l  T.  U.  P.  OharltoQ)  4;  (1)  44;  (2,  8)  46;  (4,  6)  48;  ((^  7)  50; 

(8, 0)  58;  (0, 10)  54;  (11, 12)  56;  (12;  18, 14)  58;  (16, 16)  60;  (17, 18, 10) 

68;  (10,20)65;  (21,22,23)68;  (24,28^26)71;  (27, 28)  78;  (20)  74; 

(29;  80;  81)  76. 


14  SCHIDULB. 

IluvodHBmm)  8|  (1  Soun.)  M,  Se,  87»  88^  M»  aa  88p  88|  (2  8ouii.) 
88;  85;  (38cuil)86;  (3^ 4  Scun.) 88;  (4Softm.)88;  (1  Gilm.) 41| 
(2  Glim.)  48;  (3  Gilm.)  44;  (4  Gilm.)  48;  (5  Gilm.)  48^  SO;  (II)  60; 
(II,  12)  88:  (12,  13)  64;  (18, 14)  68;  (14,  16)  68;  (16)  80;  (16)  81| 
(16^  17)  68;  (17,  18)  66;  (18,  19)  68;  (10,  20,  21)  71;  (21,  2%  83)  74; 
(23,  24.  26)  7a 

bnoiAHA-^l  BlaokfO  18;  (2  BIjmsM.)  18, 80,  81;  (3  Bhckl)  86, 86;  (4  Blftd^ 
88;  89,  80,  88;  (6  Blaokf.)  88,  88;  86,  86;  (6  BlaoU.)  86,  88,  88; 
(7  BlAokf.)  89,  41,  48;  (8  BlaoU.)  44,  46;  (1)  48^  60;  (2)  68;  (%  3) 
64;  (3)  66;  (4)  68;  (6,  6)  61;  (6,  7)  68;  a  8)  66;  (%  10)  68;  (10^ 
11)  71;  (12,  13)  74. 

Iowa— (MorriB)  89,  41,  48;  (1  G.  Graene)  48,  48^  60;  (2  O.  GfMBe)  68; 
dG.  Gf«eii«)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (3;  4)  66| 
(4,  6)  68;  (^  7)  71;  (7,  8,  9,  10)  74. 

KXHTDOKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K. Ifmh.)  10;  (2  A.  K.lfAnh.,  end  litt  8eL  Gu.)  18; 
(3  A.  K.  Ifanh.,  and  1,  2  litt)  18;  (3,  4  litt)  14;  (1,  2  Moo.,  and  6 
litt)  16;  (3,  4  Moo.)  16;  (^  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Manh.)  19;  (3,  4,  &J.  J.  Manh.)  80;  (6,  6  J.  J.  Manh.)  88;  (7  J.  J. 
Manh.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Dmus  88;  (4  Dana)  89; 
(6  Dana)  80;  (8,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  I  B.  Moo.) 
86;  (1,  2  B.  Mod.)  86;  (2,  3  B.  Mon.)  88;  (3,  4  B.  Moo.)  89;  (4,  5  & 
Mon.)41;  (6,6B.  Mon.)48;  (6B.  Mon.)  44;  (7  B.  Mon.)  46;  O.SK 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Moo.)  68; 
(12  B.  Mon.)  64;  (13  B.  Mon.)  66;  (14  R  Mon.)  68;  (14, 16  B.  Mon.)  61; 
(16,  16  &  Mon.)  68;  (17  &  Mon.)  06;  (18  B.  Mon.)  68;  (1  Mete)  71; 
(2  Meta)  74. 

Louisiana— (1,  2,  3  Mart)  6;  (3,  4  Mart)  6;  (6^  6, 7  Mart)  18;  (8, 9, 10,  II, 
12  Mart)  18;  (1,  2  Mart,  N.  8.)  14;  (3  Mart.  N.  S.)  16;  (4,  6  Mart, 
N.  &)  16;  (6  Mart,  N.  &)  17;  (7  Mart,  K.  S.)  18;  (8  Mart,,  K.  &)  19, 
80;  (1,  2)  80;  (2,  3)  82;  (3,  4)  83;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  m 
89;  (11)  80;  (12)  38;  (13,  14)  33;  (16,  16)  36;  (17, 18, 19)  86;  (1  Bob.) 
36;  (1,2,  3  Bob.)  38;  (4,  6,  6  Bob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10.11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74. 

MadcsHI  GreenL)  10;  (2  OreenL)  U;  (3  GreenL)  14;  (4  CheenL)  16; 
(6  GieenL)  17;  (6  GreenL)  19;  (6, 7  GreenL)  80;  (7,  8  GkeenL)  88;  (8,  9 
GreenL)  83;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  80,  31; 
(16)  38;  (16,  IC)  33;  (17)  36;  (18, 19)  36;  (20)  37;  (21, 22)  38;  (22,  23) 
89;  (23,  24)  41;  (25)  43;  (26)  46;  (2G,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  85)  66;  (36,  36,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46,  47)  74. 

MAETi.AirD-<l,  2,  3,  4  H.  &  M.)  1;  (1  U.  &  J.)  8;  (2  H.  &  J.)  8;  (3  U.&  J.) 
6^  6;  (4  IL  kJ.)  7;  (5  H.  &  J.)  9;  (6  IL  kJ.)  14;  (7  H.  kJ.)W;  (1 BL 
Ch.)17, 18;  (1H.&Q.)18;  (1,  2  GiU &  J.)  19;  (2 BL  Ch.,  and S;  3  G. 
kJ,)Mi  (3  BL  C%.,  and  3  G.  &  J.)  88;  (4,  6  G.  &  J.)  88;  (6,6G.lkJ.) 
86;  (6,  7  G.  &  J.)  86;  (7  G.  &  J.)  88;  (8  G.  k  J.)  89^  (9  G.  k  J.)  81; 
(10  G.  k  J.)  38;  (11  G.  &  J.)  33,  36,  37;  (12  G.  k  J.)  88;  (1  GiU)  39; 
(2GiU)41;  (3Gill)48;  (4Gill)46;  (6,6GiU)46;  (6, 7 GiU) 48; (8 Gill) 
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SO;  (9  Gfll)  M;  (1)  M;  (2,3)66;  (4,6)66;  ^6^7)61;  0166;  (H 
66;  (10,  II)  66;  (12,  13)  7L 
Uimuannmm^Qmney)  h  (1)2;  (S;a;4)8;  (8,8)4;  (7,8)6;  (*  1(M  1)6; 
(12,  13, 14)  7;  (15, 16)  8;  (17)  6;  (1  Piek.)  U;  (2  Piek.)  IB;  (3  Pidt)  16; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  a  8,  9  Piek*)  16;  (8, 10  Pick.)  60;  (11, 12 
Pick.)  S8;  (12,  13  Pick.)  64;  (13,  14,  18  Pick.)  £6;  (16^  18  Pick.)  66; 
(16, 17  I^ick.)  88;  (18  Pick.)  86;  (19  Pick.)  81;  (28 Pick.)  88;  (22Piek.) 
83;  (S3Pick.)84;  (24 Pick.,  and  1,  2 Met) 86;  (S;31fet)87;  (3,4,6 
liet.)38;  (5.  8, 7Met)86;  (7,81let)41;  (9,101fet)48;  (11, 12 Met) 
46;  (12,  13  Met)  46;  (1,  2  Gosh.)  48;  (3,  4  Oudb.)  60;  (5  Chub.)  61; 
(6,  6  Ciuii.)  68;  (6  Ciuh.)  68;  (7,  8  Ciuh.)  64;  (9  Oudb.)  66,  67;  (10 
Cuah.)  57;  (1 1, 12  Cuah.)  60;  (1, 2  Gray)  61;  (SGny)  68|  (4  Qnj)  64} 
(5,  6,  7  Gny)  66;  (8, 0, 10  Gray)  66;  (10^  11,  ISCkay)  71;  (12;  13, 14)  7^ 
MiCHiOA.^— (1  Doag.)  4Q.  41;  (2  Dong.)  43, 46, 47;  (1)  48^  61, 68;  (2)  6% 

67;  (2.  3)60;  (3)61,  64;  (4)  66,  66;  (5)71;  (6^  8)  78|(6t  7)  74. 
MunmorA-^l)  66,  61,  66,  66;  (2)  78;  (3)  74. 

Manasipn— (Walker)18;(lHoir.)86,88^80,81;  (2 How.) 88;  (8;  4 How.) 

84;  (4,  6  How.)  86;  (5  How.)  87;  (8  How.)  88;  (7  How.,  and  1  8mad« 

lkll.)40;  (2,3Smedea&M.)41;  (4,5SiiiednlkM.)48;  (^8b78BMdaa 

ftM.)46;  (8,  0 Smedeo Ik M.) 47;  (9, 10 Saadaa Ik M.) 48;  (11  SoMdaa 

kU.)4»i  (1%  13 Smedea Ik M.) 61;  (13, 14 SoMdaa Ik M.) 68;  (28)6% 

67;  (24,25)67;  (25^28)60;  (27,  28) 61;.  (28,  28;  30) 64;  (31^  82) 6^ 

(33,  34)60;  (35,  38)78;  (37,  38)76. 

liissouRi--(l)  18, 14;  (2)  88;  (3)  88,  88,  86,  86;  (4)  88^  86;  81;  (5)  81, 

88;  (6)  84,  86;  (7)  87,  86;  (8)41^  41;  (9)  48;  (9, 10)  46;  (10;  11)  47; 

(11,  12)  40;  (12)  61;  (13)  68;  (14,  16)  66;  (15,  18^  17)  67;  (17, 18,  19| 

60;  (19.  20)  61;  ^  21,  22)  64;  (2%  23;  24)  66;  (24^  28,  28)  66;  (A 

27)  78;  (28)  76. 

Vxw  HumHUuMD  8;  (2)6;  (3)14;  (4)17;  (6)80^  88;  (8)  88,  86,  86; 

(7)  86,  88;  (8)  88,  80,  81;  (9)  81,  88;  00)  84;  (11)  86;  (12)  87;  (I3| 

88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)  46^  47;  (19)  40;  (19,  20) 

61;  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  67;  (26,  27,  28)  60;   (28, 

29)  61;  (30, 31, 82)  64;  (33, 34)  66;  (34, 35)  60;  (36, 37)  78;  (37, 38, 39)  76. 

Rkw  JiaasT— (Coze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soath.)  7;  (2  South.)  6; 

(1  Halst)  10;  (2  Halst)  U;  (3  Halst)  14;  (4  Halst)  17;  (5  Ha)«t)  16; 

(6  Halst)  10,  80;  (1  Sax.,  7  Halst)  81;   (1  Chr.,  1  Sax.,  7  Halst)  88; 

(1  Sax.,  1  Gr.)88;  (l,2Chr.)86;  (2Gr.)  87;  (3Chr.)88^  86;  (2(}r.0h.) 

80;  (1  Harr.,  3  Gr.  Gh.)  81;  (1  Hair.,  1  Gr.  Ch.)  88;  (2  Hair.,  1  Or.  Ob.) 

84;  (1  Gr.  GtL,  2,  3  Harr.)  86;  (3  Hair.)  87;  (3  Gr.  Ch.,  1  Spenoer,  3, 

4  Harr.)  88;  (1  Spenoer,  3Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spencer,  3Gr. 

Ch.,  1  Halst  Ch.)48;  (1  Spenoer,  1  Halst  Ch.)46;  (1  Zah., 2 Halst  Ck) 

47:  (2  Zab.,  3  Halst  Ch.)  61;  (%3Zab.)68;  (3  Zab.,  4  Halst  Ch.)  66; 

(3Zab.,  1  Stock.  Ch.)67;  (4  Zab.,  1  Stock.  Ch.)  60;  (4  Zab.)  61;  (4  Zab., 

1  Dutch.,  1,  2,  3  Stoek.  Ch.)  64;  (%  8  Stock.  Ch.)  66;  (1  Dnteh.)  67; 

(2  Dutch., 3 Stock.  Gh.)  66; (3 Dutch.,  1  Baaalfly'aEq.)78;  (4 Datch.)76w 

Kfw  To&K— (1,  2  Johna.  Ua.)  1;  (3  Johns.  Gas.,  1,  2  Cai  Cas.,  1,  2,  3  Did.) 

8;  (1, 2, 3  Johna.)8;  (4, 5  Johna.)4;  (%  7, 8  Johna.)6;  (0,  10;  11  John.a| 

6;  (12,  13,  14  Johna.,  1,  2  Johns.  Ch.)  7;  (15,  16^  17  Johns.,  3,  4  Johna. 

Ch.)  8;  (18  Johns.,  6  Johns.  Gh.)  6;  (19  Johna.,  6  Johna.  Ch.)  10;  (90 

Johna.,  7  Johna.  Ch.)  U;  (lCow.)18;  (Hop.  Ch.,  and 2 Cow.)  14;  (3,^ 
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6  Cow.)  15;  (6  Cow.).16;  (7  Ck>w.)  17;  (8,  9  Cbw.)  18;  (1  POga^  1. 1 
WeQd.)19;  (2,  3  Wend.)  80;  (2  Paige,  4,  6^  6  Wend.)  81;  (2;  S  Fidgai 
t,7,S  Wend.)  88;  (3  Paige)  88^  84;  (8,  9,  10  Wend.)  84;  (4  Ptii«e»  10^ 
11  Wend.)  85;  (4  Paige,  11,  12,  13  Wend.)  87;  (6  Pkiige,  13^  14  Wend.) 
88;  (6  Paige)  80;  (15,  16  Wend.)  80;  (6,  7  Paige^  17,  18  Wend.)  81; 
(7P^,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23^84^85 
Wend.,  8  Paige)  85;  (26^  26  Wend.,  1, 2  HiU,  9  Paige)  87;  (9  P^ge,  S;  3 
Hill)88;  (10 Paige,  4,  6,  6  Hill)  40;  (6Hill)41;  (7  HiU,  10^  11  Ptuge) 
48;  (l,2Denio»llP^lBarb.  Ch.)48;  (1,  2  Barb.  Oh.,  3  Denio)  45; 
(4^  5  Denio^  2  Barb.  Ch.)  47;  (3  Barb.  Gh.,  6  Denio)40;  (I,  2)  40;  (2, 8) 
51;  (3,4)58;  (4,0,6)55;  (6,  7) 57;  (7.  8,  9) 50;  (9, 10)  81;  (11.  12) 
88;  (12,  13)  64;  (13,  14)  67;  (16,  16)  60;  (17,  18)  78;  (18,  19,  20)  75. 
KoBaH  OABOLDfA— (1  liart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.»  1  Ooni.)  8| 
(1  Mniph.)  8, 4;  (2  Mnrph.)  5;  (1, 2  Law  Rep.)  6;  (1 T.  B..)  7;  (3  Mniph., 

1  Hawks)  0;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Der.)  17; 
(2  Der.)  18,  81;  (1  Der.  Eq.)  18;  (3  De^.,  2  Dev.  Eq.)  88,  84;  (4  Der., 

2  Der.  Eq.)  85;  (4  Deir.,  2  Dev.  Eq.,  1  Deir.  &  B.,  1  Dev.  k  B.  Eq.)  87; 
(1,  2DeT.  &B.,  IDer.  &B.Bq.)88,80;  (1  Dev. & B. Eq.,  2 Der.  & R) 
81|  (3,  4  Der.  &  K,  2  Dev.  &  B.  Eq.)  88;  (4DeT.  &B.,2DeT.&B.  Eq.) 
84;  (1  Ixed.)  85;  (1  lied.  Eq.)  86;  (2  Ired.)  87;  (2, 3  Ixed.,2Iied.  Eq.) 
88;(3,4Ired.,S;3Ixed.Eq.)40;  (4,  5  Ired.,  3  Ired.  Eq.)  48;  (6,  6  Ired. 
3,  4  lied.  Eq.)  44;  (6,  7  Irad.,  4  Irad.  Eq.)  45;  (7, 8  Ired.,  4, 5  lied.  Eq.) 
47;  (8,  9  lied.,  6  lied.  Eq.)  40;  (9, 10^  11  lied.,  6  lied.  Eq.)  51;  (li 
Ired.,  7  Ired.  Eq.)  58;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Irad.,  8  lied. 
Eq.,  Bnsbee  L.,  Bnsbee  Eq.)  57;  (Bosbee  L.,  1  Jones  L.,  Bosbee  SSq.,  I 
Jones  Eq.)  50;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 6  Jones 
L.)  60;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4,  5  Jones  Eq.,  7  Jones  L.)  7& 

QhkMD  18;  (2)  15;  (3)  17;  (4)  10,  80;  (5)  88, 84;  (6)  85, 87;  (7)  88,  80| 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  16)  45; 
(16)  47;  (17)  40;  (18)  51;  (19)  58;  (20)  55;  (1,  2  Ohio  St)  50;  (3,  4 
OhioSi.)68;  (4,  6  Ohio  St)  64;  (6,  6  Ohio  St.)  67;  (7»  8  (Miio  St)  70; 
(8,  9)  78. 

OnooN— (1)  68,  75. 

Twmwn7AJnA'-{l  Add.,  1,  2,  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  8;  4  Yeates)  8; 
(2Bin.)4;  (3,4Bin.)5;  (6,6Bin.)6;  (1,  2  Serg.  &  B.)  7;  {Z,^8erg.k 
B.)8;  (6,  6 Serg.  & B..)  0;  (7  Serg.  & B.)  10;  (8,  9 Serg.  & R.) U;  (10 
Serg.  k  R.)  18;  (11,  12  8erg.  k  R.)  14;  (13  Sei^.  &R.)  15;  (14,  16,  16 
Serg.  &  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  10;  (2 
Rawle,  1,  2  Penr.  k  W.)  81;  (3  Rawle,  2,  3  Penr.  k  W.)  88,  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (6  Rawle,  4  Watts) 
88;  (I  Whart)  80;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watts)88;  (4Whart)88;  (8, 9 Watts,  4,  6 Whart) 84;  (9,  lOWatts, 
6  Whart)  86;  (6  Whart,  1,  2,  3  Watts  k  8.)  87;  (3  WatU  k  &)  88; 
(3,  4,  6  WatU  k  S.)  80;  (5,  6  Watts  k  &)  40;  (7,  8,  9  Watts  k  8.)  42; 
(1,  2  P^  St)  44;  (2,  3, 4, 6)  45;  (6, 6,  7)  47;  (7, 8, 9, 10)  40;  (10, 11, 12) 
51;  (13, 14, 16)  58;  (16, 17, 18)  55;  (18, 19, 20)  57;  (20^  21)  50;  (22)  60; 
(22,  28^  24)  68;  (24, 26)64;  (26, 27)  67;  (28, 29)  70;  (29, 30^  31,  82)  78; 
(32;  33,  34)  75. 

RsoDB  IflLAin>-(l)  10, 86, 51,  58;  (2)  55,  57, 60;  (3)  68;  (3,4)  67;  (4,6) 
70;  (6)  78;  (6)  75. 
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Booth  CUbquju— (1,  2  Bay,  1  Deaaa.  Eq[.)  I;  (2  Dawn.  Eq.,  1  Brsr.)  S; 
(2  Bker.)  8;  (3  Deaui.  Eq.,  2  Bra^.)  4;  (I  Dawn.  Bq..  8  Brsr)  •} 
(4DQM1.  Eq^  8  Brer.)  6;  (I  Kottft M.)  9;  (1  Kott  Iklf.,  1  MoCord)10; 
(1»  2  Mill)  12;  (2  McCord)  18;  (1  Haxp.  Eq.)  14;  (3  lioCord)  15;  (1*  2 
MoCknrd  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  BaL)19Ml.  2BaL, 
1  BaL  Eq.)  81;  (2  BaL,  1  BaL  Eq.,  I  Rich.  Eq.)  88;  (1  BicL  Eq.)  84; 
(1  mn,  1  HOI  Ch. )  86;  (2  Hill,  1, 2  HiU  Ch. )  87;  (2  Hfll  Oh. )  89;  (3  Hill, 
1  Bfliqr,  1  Biley  Ch.,  2  Hill  Ch.)  30;  (Dadley)  81;  (Rioe)  88;  (Cherw) 
84;  (1  MoMolL)  86;  (1  McHulL  Eq.,  2  McMolL)  87;  (2  HoMolL,  1 
Spean  Eq.)  89;  (I  Spears,  1  Spears  Eq.)  4Q.  48;  (1  Rich.  Eq.,  1  Rich., 
8  Spean)  48;  (1,  2  Rich.,  1»  2  Rich.  Eq.)  44;  (2,4RicL)45;  (2Bidi. 
Eq.)  46;  (1  Strob.  £q.,  1,  2  Strob.)  47;  (2,  8  Strob.,  2  Stroh.  Eq.)  49; 
A  4  Steob.,  8  Strob.  Eq.)  61;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  68; 
A  4  Bach.  Eq.,  4^  5,  6  Rich.)  66;  (4  Rich.  Eq.,  5  Rich.)  67;  (S,  6  Rich. 
Eq.,  6  Rich.)  60;  (6^  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7»  8  Rich.  Eq.,  8,  0 
RidL  L.)  64;  (9,  10 Rich.  L.)  67;  (8,  9 Rich.  Eq.,  10^  11  Bioh.  L.)70; 
(10  Bach.  Eq.,  11  Rich.  L.)  78;  (12  Rich.  L.,  II  Rich.  Eq.)  76. 

XkinnnB—<l  Overt)  8;  (1  Cooke,  2  Overt)  5;  (8^  4^  6  Hay.)  9;  (Feck)  14; 
OL  kY.  17;  (1,  2,  8  Terg.)  84;  (4^  6  Terg.)  86;  (6^  7  Yerg.)  87; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Humph.) 
84;  (2  Humph.)  86,  87;  (8  Humph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 
(9, 10  Humph.)  61;  (10,  11  Humph.)  58;  (1  Swan)  55, 57;  (2Swau)  58; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (8  Snaed)  65;  (8;  4  Sneed) 
67;  (4,  6  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (%8Head)75. 

rKziA-(l)46;  (2)47;  (3)49;  (4»6)51;  (8,6)55;  (6)56;  (7,8^9)58; 
(9,  la  11)  60;  (II,  1%  13)  68;  (13,  14,  16/65;  {1%  17,  18)  67;  (18^  19, 
20)  70;  (20^  21,  22)  78;  (22)  75;  (23,  24)  76. 

VmcoinMI  N.  Chip.,  1  D.  Chip.)  1;  (I,  2  I^ler)  8;  (1  D.  Ch^)  6, 18; 
a  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88^84;  (5)86;  (6)87;  (7)89;  (8)30;  (9)81;  (10)88;  (11)84;  (12)86; 
(18)87;  (14)89;  (16)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  49;  (2Q,  21)  50;  (21,  22)  58;  (22,  23)  54;  (23)  56;  (24, 26)  58;  (26, 
26)  60;  (26,  27)  68;  (27,  28)  65;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 
82)76. 

ViMiNiA— <1  JeS:,  I,  2  Wash.,  1,  2  Call)  1;  (3,  4, 6  CaU)  8;  (1,  2  Hen.  &M., 
6  Call)  8;  (4  Hen.  &  M.,  1  Munf.)  4;  (1  Va.  Cas.,  %  8  Munf.)  5;  (4  Munf.) 
6;  (5  Muni.)  7;  (6  Munf.)  8;  (1  Oilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 
(8,  4,  Rand.)  15;  (6  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(8  Lei^)  83;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  89; 
(7  Leigh)  30;  (8  Leigh)  81;  (9  Leigh)  83;  (10  Leigh)  84;  (11  Leigh)  86; 
(II,  12  Leigh)  87;  (1  Rob.)  39, 40;  (2  Rob.)  40;  (1  Oratt)  48;  (2 Oratt ) 
44;  (3  Oratt)  46;  (4  Gratt)  47;  (4,  6  Grati)  50;  (6,  6  Gratt)  68; 
(7  Gratt)  54;  (7,  8  Gratt)  56;  (9  Gratt)  58;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Gratt)  65;  (18  QntL)  67;  (13 Gratt)  70;  (14  Gratt)  78; 
(16  Gratt)  76. 

WnoOHSor— (1  Fin.)  89,  4%  48,  44;  (2  Pin.,  X  Chand.)  58;  (2,  8  Ho.,  %  8 
Ghand.)  54;  (3  Pin.)  56;  (1, 2)  60;  (8)  68;  (4)  65;  (6)  68;  (6)  70;  (7)  78; 
a  8,  9,  10)  76. 
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O'BamiioiiT.  Myers's  Bieoaton...Jrort^ieyet 36A]abems. 335 

OliywT.Ttaoas Dwdr .mOeorgk 667 

Peopley.  Lmmm. Molmgood$ ISCUifomia 806 

FMpley.  Seymovr TmaUm. IddKonk. 821 

f^le  ads.  Sknsr Fabtin^pHnmmdM  Wmam 786 

People  ads.  Smith. Omqrfroky 26Illi]iois 780 

Ftopleada.  Thomaoii.....*...^... False jvrefenMi;.... 24 Illinois 733 

Bnkiitty.  Sterne Mortgage 28  Texas. 72 

Ptere  y.  Oastro MwigageB UOalifonis 444 

PhelpeT.  Roeaey. ./fonwefrwii. PWiaconein 244 

HeaeantsT.Soottb TamOon tt  ArksMss 403 

Ptoefl's  AdTnfniBtrstnrT.  Mather. if or^qyci 36Alal>ama 307 

Bape  y.  Beatea.. ^migmmi» OWisoeuin 188 

Baapers'BsnkT.  Wllard SankbUU filUmins 766 

fiemeleey.  HbH JtM^nanil  OMoniSl  TcnnsBli. 140 

Beynddsy.  OeduHim.... Jstatrfonfies*  ......24 Tuns. 101 

Beyuddsy.  Hieab JmigmmU. UCUifainia 468 

Bsyaolds V.  Vilss. Skeaaikma SWisoonsfai. 238 

Rider  y.  KaU^. .,8dUB 32VenBMt. 176 

Bobbins  y.  PMtand. 2VvMr, 31  Vemeni. 134 

y.  WaitBai^Ad]nVi....»A^^br»um0S SJAlabasM 318 
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State  ada.  Monroe /«ry 23  Texas. 68 

State  r .  Toole A  reoiL • « •  .29  Conneotioat ....  602 
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Stnartr.  Lander JutHcee* eoitrU 16 California 538 
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Walker  r.  Waidnsoa Tretpaee 35  Alabama 816 

Wallaoer.  Brown Tceoathn. 22  Arkansas.. 421 

Walters  A  Wslker  r.  Whitlook. I  j^jjlj^^^  9Flflrida 607 

Warren r.  Smith i5ltatete</>WNidt...2A Texas. 116 

Watson  r.  Beissig Boeaakm 24  Blinds 746 

Webb  r.  Fleming. WWe SOQeoigi*. 675 

Westsm   IVansportanoA  Ooni"  )^ .        a4  m:-^.  i*aa 

TMnw  lYawh^U.  r\/09IPmm dmnten. . .aH  1  UlnOiS. . ■ .  ....    /OH 

Wheeler  r.  City  ol  Ohk^^  •«  • .  .iT^tee^ 24IIllnois 736 

White  r.  Tador. .Parkterah^ 24  Texas. 126 

Williams  r.  Bowers ParinenMp. 16  Oalifomia 489 

Williams  r.  Oaipentff. MaOe 86  Alabama. 816 

Wikonr.  BandsH Probate  eomie 87  Alabama 847 

Winston r.  Vanghan. ,,,♦>, Onenaitft 22  Arkansas 418 

Woffordr.  MoEiima. •••••• Taxdeede 23Texas 53 

Woodr.  Barker Jkmagee 37  Alabama. 846 

Woodr.^bask Mortgagee 7  Wisconsin... .  .. 

Wright  r.  Stote* JfUMow  iniMJU«r..80  Georgia 

ToangT.  Smiths .AoeeeOkme. 28Texas. 81 


OASES  CITEIX 


AlMidle  ▼.  Lobaro.; ^..HO^  667 
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Abbott  ▼.  lindenbowar 633;  634 

AbolT.  LoTO • 660 

Abernathy  T.  BouBUUi 332 

Abrama T.  Jbhaaoii ••••••..  314 

Achorly  t.  Vemoin ••  699 

Ackemuun  t.  Horioott  Jina  IImu 

Ca 269 

AdainaT.  Adamfl..., 726 

AiUma T.  Lamar •••••..  666 

AdamaT.  McMillan 100^  303 

Adamar.  Robinaon......  • 258 

Adama  y.  Boiler 261 

Adama  ▼.  Tanner 306 

AdamaT.  Way 601 

Adama  Ezpreaa  Co.  ▼.  Haynea. .  755, 

777 
Adama  Kipitiaa  Go.  ▼.  Stettanera  777 
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Kidd 327 

Albany  City  Nat.  Bank  t.  Maber.  531 

Albertaon  T.  Qoldaby 264 

Aldia  T.  Jobnaon • 236 

Aldricb  T.  Stepbena 650 

Aiken  T.Bokn 145 

Alexander  y.  Denayeanx 265 

Alexander  y.  Greenwood. •• 550 

Alexander  y.  Walter 406 

Allen  y.CUrk 163 

AUeny.  Ganlt 428 

AUen  y.  Goodnow • 7S7 

Allen  y.  Hawley 44fl;i4S 

Allen  y.  SciOTy. SU;  B16 

Allen  y.  State 68 

Allen  y.  Tkimblo 84 

Alliaon  y.  SbiUinf 

Allmany.  Owen ••••••• 

Alaton  y.  State  Bank 40^  431 

Ambroaa  y.  McDonald 963 

Am.  (Sgar  Cou  y.  Foatar •••  730 

American  Ina.  Go.  y.  Flak..  ••••  342 
American  Tranap.  Go.  T.  Moore  •  765 
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tcn 666 

Amea^  £z  parte 726^727 

Amor6y.  laMothe 264 

Andarmm  y.  Bftyia 117 

T.Hawaid*^*.,-«^«.  724 


Andaraony*  Bobarti*.*,  __ 
Andaraco  y.  l^din^*  ••»«••••••  617 

Andrew  y.  Brown ••••    98 

Andrewa  y.  Blaok 701 

Andreway.  Fuman' I^  4  X.  Gow 

Andreway.  McGi^.*. 

Angell  y.  Johnaon • 

Annan  y.  Honak 

Annelyy.  DaSaaaaora... 

Anonymooa ••• 

Analey  y.  Bakar 367 

Antelope^  Tba 673 

Anthooyy.Weaaal 466 

Anndown  y.Owood.,..* 489 

Apperaon  y.  BoItoB, 689 

Apperaon  y.  Moora. TSl,  789 

Arma  y.  Aahley 319 

Arnold  y.  Arnold 218 

Arnold y.  La  &B.0» 777 

Amoty.Foat 447 

Ai^naa  y.  Waaaoa 728 

Amaon  y.  Armafcaadi 188 

Aahey.  DeBoaaetl 145 

Aahworth  y.  Kittrfdfa 698 

Aatory.Hoyt. 488 

Aator  y.  Mayor 

Atobiaon  eto.  B»  B»  Gow  t.  Ma- 

qnilkln 62SL 

Attcm^-Gonml    t.    Bank    of 

NIagan 618 

Attorai^-Qananly.  Day....30l^  308 
AttoRMj-Qananl  y.  Bm  a<  Glar- 

andon 6n»616 

Attonqr'Gaiana  ▼•  Utlon  Ina. 

Go..f 613^616 

Attwoody.  Moot 676^  676^  679 

Aiwoody.Gobbi 67 

Anakar  y.  MxOnr «  640 

Anatok  y.  Boynoldai 93 

Ay«nUy.Wada 153 

AyatiUy.lTniliaiiia.....* 264 

Ayary  y.  Baboook 711 

Awda  y.  Dixon. 186 

Ayr«y.Adan •••••• 84 

Baboodk  y.  MalUo^ SIS 

Badi  y.  Ballard 269 

Baoon  y.  Jcnaa. • ••••  334 

Baoon  y.  Soaanell •••••••  604 

Baoay.  Fond  da  Lao  Oo 
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BakerT.Allen 633 

BakoTT.  Brifln S5 

Baker  ▼.  HaUbman 117 

Baker  T.  Moody. 844 
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Co 298 

Baldwin  on  Habeaa  Corona  In  re  784 

Baldwin  ▼.  MerriU 260 

Ball  r.  HOI 76 

BaU  T.  Bank  of  Alabama 268 

BaHanoe  ▼.  Forqrth 66 

Baltsell  T.  Koaler 496 

Banbury  T.  Uawt 205 

Baniater  t.  Higgmaon 428 

Bank  of  the  RepablioT.  Hamilton 

Coanty 756,  758 

BankT.  Simonton 66^  70 
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Bray 88 

Bank  of  Tenneaaee  t.  Beatty. ...    88 
Bank  of  the  U.  a  ▼•  Bank  of 

Washington 464 

Bank  of  the  U.  8.  T.  Daniel 565 

Bank  of  UticaT.  Herflevean  .67, 84, 86. 

406^400,^ 

BanksT.  Evans 264 

Banks  ▼.  Walker. 458 

Barden  ▼.  MoKinnie. .  ..82;  84^  85^  87 

Barger  ▼.  Jackson 426 

Barker  T.  St  Qnintin 263 

Barnard  T.  Cn^img 761 

Barnard  V.  Daggero 258 

Barnard  ▼.  Eaton. 7241^  727 

Barnard  ▼.  Stevens 84 

Barnes  T.  Oalhoim 834 

Barnes  ▼.  Crowe. • 699 

Barnes  t.  Hardeman 119 

Barnes  T.  Harris 663 

Barnes  ▼.  Lloyd 842 

Barney  V.  F^ntiss 775 

Barrell  T.  Benjamin 666,  667 

Barrettr.  Sims 518 

Barrett  t.  Third  Avenue  R.  B^ . .  261 

Barrows  T.  Bell 53 

Bartholomew  t.  Hook 442 

Bartlett  ▼.  Einffan IQS;  193 

Barton T.  Locknart....  • 86 

Bason  ▼.  Hnghart 116 

Basset  ▼.  Nosworthy. 216 

Batchelder  ▼.  KeUy 708;  704 

Bayless  ▼.  Ome 511,  518^  515 

Baylis  ▼.  Dineley 211 

Beall  ▼.  Conningham 701 

Bean  V.White 731 

Beany.  Smitii 241 

Bean  ▼.  Thompson 57 

Bear  River  etc  M.  Co.  t.  K.  Y. 

M.Co 479 

Beardsleyv.  Boot 264 

Seattle  T.  Robin 147 

Beaumont  r.  ^[efnu 


BeckeU  ▼.  Selover 867,  561 

Beckf ord  T.  Wade 268 

Beckman  ▼.  Shoose 776 

Beckwithv.  Union  Bank  of  K.T.  615 

Bedinger  ▼.  Wharton 217,  218 

Beebe  T.  Block| 428 

Beecher*s  Case • 258 

Beedv.Bbmdted 17a 

Beekman  T.  Lansing 810 

Beeler  ▼.  Bullitt 

Beelerv.  Dnnn ••••, 

Beers  ▼.  Hendricksoa^... 200 

Beers  ▼•  People 689 

Belding  ▼.  Bead 729;  781 

Belknap  T.  Sealey 114 

Belknap  T.  Ttimble 477 

BellT.  Brown 478 

Bell  T.  Morrison 118 

BeUv.OhioCo 884 

Bell  ▼.  Shrieve 727,  728 

Bellamy  ▼.  Bellamy 611 

Bellamy  ▼.  Woodson 94 

BellingallT.Danoan....S3^84|86,  88 

Belloo  T.  B^ers 546 

Bellows  ▼.  Weeks 534 

BeltT.Mehen 630 

Bendick  ▼•  Babeock 165 

Bennett  T.  Taylor 337 

Bennett  t.  Tonng 238 

Benson  ▼.  Carr 265 

BentT.Cobb 305 

Bents,  Estate  of 561 

Beny  t.  Mnllen 268 

Berthold  ▼.  Fox 268 

Bethel  ▼.  Carmaok 268 

Bettison  T.  Bndd 360 

Betts  T.  BaUiff 372 

Bererly  ▼.  Borke .  • 661 

Bexwell  v.  Christie 108 

Bicknell  ▼.  Byrnes 80 

Bilderbaok  V.  Bnrlingpune 745 

BiHings  T.  Detten 534 

Bimelerv.  Dawson 280;  670 

Bingham  ▼.  Rogers 776 

Birdi  ▼.  Linton 218 

Birmingham  Canal  Co.  t  IJoyd.  268 

Bischof  ▼.  Wethered 670 

Bisooe  ▼.  Jenkins 429 

Biscoe  T.  Stone 429 

Bishop  ▼.  Boyle 202;  716,  719 

Bishop  ▼.  State 66 

BisadS  ▼.  Briggs. .  ..S7Q,  270,  663;  666 

BlackT.  Rogers 281 

Black  ▼.  State 67 

Blackbom  ▼.  Baker 827 

Blaokett  V.  Weir 127 

Blagden  v.  Bradbear 806 

Blain,  Ex  parte ••...  671 

Blainv.  Harrison..... 717 

Blair  ▼.  Chamblin 748 

Blair  ▼.  Compton 88 

Blakey.  Howe 862;  406 

Blake  V.  People....^ •■• 
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BBSS  ▼■  ^mBCO»  •  •  •  •  •  •  «  ••*  •••  ••  •  •      vO 

Bbkd^  T.  Bertor 406 

Bhkikw  T^  RnMwnaii, 730 

Bhk^  ▼•Blakey 121 

Bhnrhtfd t,  Doering. '••.  200 

Bbnehard T.  BnHauT •••  616 

Bhndmg  ¥.  Bmr 627 

Baatoo  t.  Morovt 611 

T.BMika 406 

itr.Sehenak 188 

T.  Hitt S80 

BIowht.  GriAn 776 

BIyrtooA  ▼.  Bmgstt S80 

Board  of  Com'n  ▼.  BMm. . . .  ^  630 

BoaHmiin  t.  Baokwith 69^631 

Bobo  T.  ThompMO 86 

BedweU  ▼.  Osgood 63 

BoggiT.  HargimTV 660^  667 

Bosgi  T.  StaoLe V 726 

B£do&  T.  Wakot 653 

BohlmanT.  Greenfiay  eto.  B>.  280 

BoUnd.  Ibtete  of 661 

Bolton  T.  devabnd 633 

Bond  ▼.  Honkiiis 268 

BonaaU  T.  Roane 424 

Booney  T.  MorriU 261 

Boody  T.  KeEanaey 214 

BookAT  T.  JoBiaa 726^72(^782 

Bool  V.  Mix 217.416^418 

Booth  T.  Woodbnxy 630 

BofenT.  McOehaa 

Bordea  t.  MeBaa 

BordnT.Stata 425 

Bordea  T.  TOlinaii 87 

Barkheiia  ▼.  North  Aritiah  ato. 

Ina.Go 256 

BQmT.SIia.w 604 

Bonty.Nalla 731 

Bostwick  T.  MoBn^ 600 

Bowea  r.  N.  T.  Caat.  B.  B 698 

Bowes  V.  Bowea. 690 

Bowia  7.  Stooaatresi 417 

Bovman  t.  Mantar 72 

Bowman  T.  Norton 443 

Bowman  r.  StnOey 224 

Bowman  T.  Wathan 268 

Bowna  ▼.  Hyda 258 

Boycev. Gniny 342 

Boydflaie 618 

BoydanT.  Bqydea. 213 

Brsckett  r.  Itoten 264 

Bhidley  r.  GraoMr 282 

&idley  ▼.  liacala  Oo 636 

Bradlay  ▼.  Spoffofd 202 

Bradley  ▼.  State 620 

BradahawT.  Dayia. 72 

BradyT.  Brady 442 

Brady  t.  Ciitiaa 262 

&rady  ▼.  King 627,629 

BhMiy  ▼.  WaUlroa 457 

Brainard  ▼.  Back 114 

Braiatrea  ▼.  Battlea 862 

Bnyach  T.  Bamlj 260 


Branham  r.  HaTor .••••...  667 

Bratton  t.  MitcneH. 629 

Brawner  t.  Franklia 215 

BceokflBridga  T.  Qnnabj 418 

Bree  T.  Holbeoli Ill 

Bftnxian  t.  WaDaoa 443 

Btoanaar  r.  WigbtDaik 236 

Bteaaa  T.  StOaa 280 

Brett  T.  Outer. 723^731 

Breroort  T.  Datraik 536 

Brewer  T.  Bowman 124 

Brewster  T.  Wakefield 602 

Briggi  T.  €korgia 255 

Briggs  T.  Farkmaa. 727 

Brjdgea  t.  Phillip 492 

Briggs  ▼.  Winamitk 602 

Briscoe  ▼.  AnketeU. 431 

Broadaa  T.  Nelson. 443 

Brockeabroagh  ▼.  Brokanbroogh  731 
BroDSon  ▼.  Cnaie.  .287,  288^  2^,  293 

Brooks  ▼.  Hildreth 344 

E^m^  T.  llaltbie 836 

Brooks  T.  Rooaey 148 

Brown  T.  Allea 723^  728 

Brown  t.  Brown 114^  652 

Brown  r.  Frost 547,  565,  566 

Brown  ▼.  Laselle 360 

Brown T.  MeDonald...... 322 

Brown  t.  Penobeoot  Bank 758 

Brown  T.Flatt 729 

Brown  y.  Pratt 314 

Brown  y.  State 86,^7,  429 

Brown  y.  Thompson 730 

Kx>wnv.  Wait 134 

Brown  y.  Webb 729 

Brown  y.  Wright 406,406^  427 

Brown  k  Ca  y.  Ohanoallor 127 

Browne  y.  Philadelphia  Bank. ..  236 

Brownell  y.  De  Wolf 699 

Bnimleyy.  State 425 

Bryan  y.  Bridge 310 

Bryan  y.  Brisinn 612;  616 

Bryan  y.  Books 635 

Bryant  y.  Pennell 727 

Bryant  y.  Whitoher 567 

Baocle  y.  Atleo 321 

Buchanan  y.  Clark 199 

Bachanan  y.  Tracy 88 

Bockland,  Inhabitants  of^  y.  Oon- 

way •.•••  263 

BacUe  y.  IditcheU 241 

Bnfford  y.  HoUiman 71,  280 

Bolkley  y.  Callanan 531 

Bally.  Conroe 252 

Bullitt  y.Tkylor 504 

Bumpasa  y.  Webb 145 

Burcnelly.  Slooock 206 

Burden  y.  Stein 260,342;  708 

Burdetty.  Hunt...       176 

Borkey.  Allen 202 

Burlington  y.  Quick 53S^  533 

Bunjs  V.  Anderson 602 

Bunsy.  Campbell •«••••  309 


CA8B8  CiTSD. 


BoiiT. 


.  165 

.  478 


BvtoQT.LiM HQ^  M7 

BuioDT.  8toT«M 431 

Baab  t.  Gooper 421 

Boiler  T.  Backioi^UB 966 

Batler ▼.  atToTTbtodo 696 

BatlerT.  Hm. 728 

BatlerT.  Kni^t 2S2,  963 

BatlerT.  State. 66 

BatlflTT.  SnpenriMn. 628^  636 

BattT.EIktt 728^731,  732 

Batto  Guul  and  IHtdi  Oou  t. 

Vaiifflm 479 

Batto  T.  IL  Co.  ▼.  MotniL 479 

Bott«field¥.  Baker 729 

Batterfield  T.  Walah 88 

BjninT.  Detroit 635 


Galirera»Sz 


Bzparto. 
T.  ft»y.. 


668 

CkdweUT.  H»7. 728^  730 

CWhai  T.  KalamagwMat  Ina.  Cd.    71 

Gain  ▼.  Henderaon 420 

Cklanne  V.  Skinker. 669 

CaldweU  T.  Walten. U,  467 

Calhoun  ▼.  Barton 114 

CalifomU  8.  M.  Co.  t.  Schafer. .  467 
California  Steam  Navigation  Co. 

▼.Wright 71 

Callv.  Caleff 331 

Camden  and  Amboy  R.  R.  Ca  t. 

Baldanf 764,775,  776 

Cameron  ▼.  Clarke 319 

Cameron  ▼.  Marvin. . . .  .728,  729,  730 

Cameron  ▼.  Reynolda 84 

Cameron  y.  Kich 776 

Cameron  v.  Stratton. 260 

(*ammell  ▼.  Sewell 671 

Camp  V.  Chamberlain 310 

Camp  ▼.  Grant 99 

Camp  ▼.  Grider 458 

Campbeira  Appeal 262 

Campbell  v.  Farmers'  and  F.  M. 

F.lns.Co 663 

Campbell  y.  Macomb 500 

Campbell  y.  M.  k  F.  Mat  Fire 

Ins.  Co 689 

Canal  and  Dock  Co.  y.  Rossell..  719 

Cannon  y.  McDaniel 76 

Cantcrberry  y.  Commonwealth. .  263 

Cardv.  Walbridge 262 

Carey  v.  Baughan 656 

Carlile  y.  Carlile 4G3 

Carlisle  y.  Dubree. 205 

Carlos  y.  Fancoart 204 

Carmack  y.  Mastenon 303 

Carpenter  y.  Uerringtcn. 224 

Carpenter  v.  Williamson. . .  .550,  567 

Garr  y.  Acraman. 729 

Gbir  y.  Caldwell 520 

Ckn  y.  Goagh 217 

Garr  y.  Gommeroial  Bank 280 


WAam 

OBamgjbaar.QMSm.^^ S19 

GsRingtoa T.  Smitli 729 

OutcIt.  Moon t47 

OuioU  Go.  y.  Ghentliam 859 

Oamlly.Lee 666 

OuioUt.  PoweQ 307 

OsrateDs  y.  Banstorf 260 

Carter  y.  Carter 224 

T.Feck 764 

▼.  Spenoer 31 1 

Qarnthera  y.  Bailey 635 

Osryer  y.  Jackson 336 

Guyy.AIlen 283 

Osaav  y.  Gregory 94 

dairy.  Tooer 87,  88 

Oaasamajor  T.  Strode 666 

GaaseU  y.  Boas 442 

Gaaselman  y.  Packard 251 

Gasteel  y.  Gasteel 360 

Gasteel  y.  Walker 602 

Oastriqoe  y.  Imrie 671,  672 

Castro  y.  Blies 119 

Oathcart  y.  Robinson 241 

Gayitt  y.  James  &  Go 127 

Gawthom  y.  McGr»w 310 

Gayce  y.  Stoyall 725 

Cecily.  Hioks 602 

Ghadwiok  y.  Allen 206 

Chaffee  y.  Baptist  Miss.  Goo. 677 

Chambers  y.  Hodges 256 

Chambers  y.  Mason 262 

Chambers  y.  Miller 260 

Ghapiny.  Gram 7^724 

Ghapin  y.  Gross 727 

Ghapline  y.  Gyerseers 145 

Chapman  y.  Harrison 86 

Chapman  y.  Weimer. .  •  .728;  729,  730 

Chappel  y.  Ghappel 295 

Ghappell  y.  Gansay 635 

Gharle  y.  Safford 57 

Qiarles  ▼.  People 673 

Chase  y.  Cheney 704 

Chase  y.  Denny 729 

Chase  y.  Lookerman 357 

Chattanooga  y.  R.  B.  Go. 536 

Cheadle  y.  Bnell 592 

Cheeky.Pogh 425 

Cherry  y.  Belcher 321 

Gheeley  y.  Josselyn 723,  724 

Chesnnt  y.  Marsh 739 

Chesterman  y.  Gardner 463 

Chewing  y.  Johnson 616 

Ghewning  y.  Proctor 337 

Chicago  etc  R.  li.  Go.  t.  George  698 
Chicago  eto.  R.  R.  Go.  y.  Thomp- 
son   765 

Chicago  etc.  R.  R.  Go.  y.  Warren  776 

ChideU  y.  Galsworthy 729 

ChUdy.  Dwight 261 

Child  y.  EnrdLa  Powder  Works.  265 

ChUdsy.  Clark 488 

ChUdsy.  Laflin 746 

Gb^lm  y.  Chittenden 724 
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.  748 


CbotoHi  T.  Jones 406 

Chowa  T.  PsbotoU 262 

Christy  ▼.  Dana 648 

Cbnna  ▼.  Smith 232 

Onirdim  T.  Tewkct 166 

Ghynoweth  ▼.  Tonney  .  .729,  730^  731 

City  of  Caiioago  ▼.  M^Offtw 694 

CS^  of  Chicam  ▼.  Tnniflr 694 

Cincnmati  0(3loge  ▼.  State 248 

CSapp  ▼.  ^nzreU 241,242 

GUpp  T.  Leathflrbee 241 

daraodon  t.  St.  Jamea 248 

Clark  ▼.  Baker 544,733 

Clark  ▼.  Baxnwell 774 

Clark  ▼•  Boyreaa 458 

ClarkT.dark 825 

Oaric  ▼.  CouTaer 258 

Claxk  T.  Crane 405 

CUrkT.  Fanow 124 

Clark  ▼.  Fiaxton 765 

Qa^T.  Foot 237 

dark  ▼.  Kingaland 260 

GlarkT.Kolaa 80 

CaarkT.  Sawyer 88 

Clarke  ▼.  Bomaide 855 

ClarkeT.  Day 274 

Qarke  ▼.  Horey 667,  668 

demens  ▼.  demens 244 

Qenwnti  ▼.  Jackaon .  .533^  534 

CSerk  T.  l^fhen 84 

Clayton  ▼.  Boaaey 647 

C3oiidT.  ElDoradoOo 147 

Cload  T.  Hamiltcm 409 

Clowes  T.  Diekenaon •  152 

dnasmanT.  Merkel 263 

Cobb  ▼.  Smith 269 

Codman  ▼.  Freeman 727 

Gof or  T.  Brooks 405 

GoffiBer.SaTan 119 

O^anr.Bich 760 

ColbertBon  ▼.  Beeeon 101 

Cole  ▼.  Goodwin 775^776 

ColoT.McBae 199 

ColeT.Peo^ 785 

Coleman  T.Fobea 114^  431 

Coleman  ▼.  Biohea 184 

Coles  ▼.  Kelaey 431 

ColledgsT.  Horn 257 

Cdlins  ▼.  Prentioe 339 

Collins  ▼.  State 506 

CoUinaon  V.  Owens 823 

ColtT.Eves 738 

Colnmbian  GoremmentT.  Roths- 
child  667 

ColTin  ▼.  Warf oord 655 

Golyer  T.  Hi£»ins 84,85,88 

Combs  T.  Jo]^an 748 

CombsT.Toong • 748 

Gomar  ▼•  Fdsom 630 

CbmfortT.  Kieislsd. 178 


T*   jVewpott 

M^.Oo 71 

Commereial  Bsak  T.  Woodside. .  529 


CommianoiMrB  ▼.  Garter. 


CommiaaJonws  ▼• 
OntmnoBweslth  t.  CI^, 
Commflnweslth  t.  Oreen .  •  •  .273^  673 

OntmnoBwealth  ▼.  Peters 667 

Commonweslth  ▼•  Poser 606 

Commonwealth  r.  BsndalL.J62;  166 

Commonwealth  v.  Webster 507 

Commonwealth  t.  Wilde.. . . 
Commonwealth  r.  Wormlsy* 

Comstoek  r.  Comstook 442 

Comstock  V.  Smith 453 

Comstooks  T.  Scales 723 

Congreve t*  Bvetts ••••••••  308 

Gonnally  ▼.  Hardwick 442 

Connop  ▼•  ChsUis 264 

Connor  T.  Hillier 139 

Conroe  ▼.  BirdssU 214 

Conway  t.  Gable 

Conway  Go.  t.  little  Bock  etc. 

By 

Cook  Co.  T.  CSucsgo  etc.  B.  R. .  709, 

Cook  T.  Corlhell. .  .723,  729,  73a  731 
Cook  r.  Ipswich  Local  Board  of 

Health 536 

Cook  y.  MoGhristiaa 436 

Cook  r.  Satterlee 209 

Gookv.  Steel 725 

Goombe  T.  Ingram 204 

Cooper  V.  Berry 775,  776 

Cooper  T.  Donglaaa 726 

Go(^  V.  Rapolda 666*  671 

Cooper  T.  MoJnnkin 166 

Gorbin  T.Hill 532 

Gorbit  T.  Smith 488 

Goreyr.  Corey 409 

Gommg  T.  Sutherland 264 

Gory  T.  Yarmoath  and  Norwich 

d. 334 

Goasitt  T.  Bisooe 425 

Gostr.Genetto 261 

Goirall  T.  Hevmaa 223 

GoYeney  V.  TannahOl 409 

GdwellT.Doab 526 

Gowell  T.  Hopkiason 530 

GowgillT.  Long......... 529 

Cost.  Jagger 358 

Goz  r.  J^Sar 83»  88,  89 

Gozv.  Nelson 124 

Cozey.Gibson 406 

Craig  T.Ely 261 

CraigT.Sebrdl 217 

Craig  T.  ShallcroBS 236 

Crane  T.  Mocris 336 

Crane  r.  Ward 228 

Crary  ▼.  Goodman ]W 

Grary  t.  Tomer. .  • « 
Crawford  t.  Golly. . . 
Crawford  t.  WeOar* 
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Orawford  ▼.  William  Peim.  ^ .. .  667 

Craeiiiger  T.  Welch 217 

GroadaT.  Ingialiua 865 

Groniae  y.  dark 4l3 

Crooka  T.  Moora. 178 

Croeby  V.  Baker 726 

Crosby  y.  Chase 447 

Crosby  V.  Hetheringtan 663 

Croeby  y.  School  D&triol 165 

Croeby  y.  Smith 260 

Croes  y.  Milwaukee 637 

Crouch  y.  Loodoa  ato.  &'jr  Co. . .  761 

Crowy.  Boyd 319 

Cmikshank  y.  Lnttnll 306 

Calpei|er'sOaie 216 

Cummiiiffs  y.  Koyea 464 

Cunningnam  y.  Hawkiiia 488 

Carran  y.  State  of  ArVinni  ....  290 

Oartis  y.  Aaber 721 

Curtiss  y.  Wilcox 728 

Cushing  y.  DiU 703 

Ctttto  y.  GUbert 657 

Dale  y.  Medcalf 88 

Daley  y.  Norwich 479 

Dalton  y.  Taylor 342 

Danay.  Valentine 334 

Danley  y.  Crawl 256 

Dannenhoffer  y.  State.  ....••  165,  166 
Dargan  y.  Richardson. .  .310t  812;  610 

Dargan  y.  Waddin 334 

Darty.  Dart 453 

Doryin  y.  HatBeld 647 

Dan^htrey  y.  KnoUe 114 

Dayidson  y.  Rosier • 261 

Dayiess  y.  Myers 311 

Dayisy.  Boston 166^  167 

Dayisy.Fames 67 

Dayisy.  Fish 202 

Dayis  y .  Liyinffston 508 

Dayis  y.  Michigan  eta  R.  R.  Cow  750, 

751 

Dayisy.Marz 725 

Dayis  y.  Ransom 728 

Dayis  y.  Steiner 431 

Dayis  y.  Toong 815 

Dawes  y.  Cope 502 

Dawks  y.  De  Lorane 205 

Dawson  ▼.  Holt 80 

Dawson  y.  Miller 306 

Dean  y.  Borchsenins. . .  .529,  530,  635 

Dean  y.  Charlton 635^  536 

Dean  y.  Hall 236 

Dearborn  y.Dearlxnrn.. 264 

Deardorff  y.  Foresman 131 

Dearinff  y.  Moore 346 

De  Coidoya  y.  Smith 114 

Deconche  y.  Sayetier 268 

Delano  y.  Reynolds 467 

Delaware  Diyision  Osnal  Go.  y. 

Oomnumwealth 536 

Do  Loois  ▼.  Meek 256^261 

Dement  ▼•  BofOtea 320 1 


Doming ▼.  Williama.*..* IW 

De  Mott  y.  Laraway 776 

Denham  y.  Holeman 743 

Denny.  Cornell 336 

Denny  y.Fknlkner 666^669,  670 

De  Feyster  y.  Michael 438 

Derkins  y.  Goes llSd 

Derwort  y.  Loomer 261 

Despard  y.  County  olPleaaanti..  2Q3 

Deyoe  y.  Elliot 64 

DeWitt  y.  Bnchanan 666 

DeWittr.  Bomett 666 

DeWitty.Hays 

Dexter  y.  Arnold 

DextoTT.  Odle 816 

Dial  y.  Gary 669 

Dickinson  r.  BfllingB 633 

Dickinson  y.  Robbms 726 

Dickinson  y.  Swatman •  654 

Dickson  y.  Chom 80 

Dickson  y.  Wridit 256 

Dignowitty  y.  State 502 

Dikeman  y.  Parrish 405,427 

DiU  y.  Roberts 635 

DiUy.  Shahan 650,667 

Dill  y.  South  Carolina  R.  R.  Co..  754 

Dillon  y.  Byrne 

Dobson  y.  Pearoo 

Dodd  y.  Watson. 3G6 

Doe  y.  Bernard 355 

DooT.Donston 84 

Doey.  Howland 413 

Doe  y.  McLoakey 325 

Doey.  Riley 318 

Doe  y.  Vickers 458 

Doey. Webb ...  355 

Doe  y.  Williams 457 

Dollar  Sayinss Bank T.Robb....  263 

Donahoe  y.  Richards 173 

Donoghne  y.  City  of  Chicago ....  710 

Dononoe  T.Lea 653 

Dord  y.  Bonnaffee  &  Co. 616 

Dorr  y.  K.  J.  Steam  Kay.  Co. . .  765, 

775,  776 

Dorsey  y.  Dorsey 668 

Dorsey  y.  Jackson 420 

Dorseyy.Kile 668 

Doswell  y.  Buchanan 453 

Doty  y.  Strong 775 

Douby.  Barnes 260 

Doughty  y.  Hope 629,  630 

DouglaM  y.  Massie 867 

Douglass  y.  Tousey 65 

Downer  y.  Smith 171 

Downs  y.  Porter 58 

Draggoo  y.  Graham 277 

Drayton  y.  Rose....; 701 

Dritty.  Snodgrass 166^  166 

Dmmmond  y.  Tillinghast 667 

Dubuque  y.  III.  Cent  R.R.  Co..  687 

Ducett  y.  Cunningham 260 

Duckworth  y.  Duckworth 847 

Dufolt  y.  Gorman 
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PA«B 

▼.  StrifiUand 728 

DundisT.  Bowler 610 

DttahmT.  Wfttamaa M,  296 

Duilap  ▼.  ¥^«r«i 147 

DuunMi  ▼.  Kgg 62 

DunnT.  Aduns 280 

Dmuung  T.  Steanu 728 

Dn^eeT.  Gltyol  JaoMTfllt....  262 

Dvtckier  T.  Sirartwood 727 

I>attaDT.Waxwhaaflr..458,488,  660 
DafjT.  Onham 74^76,76 

DvvBl  ▼.  HeLodgr 664 

DvvBl  T.  Plaaten  ft  M.  BUik . . .  924 


EhIt.  DeHari .^^ 

Sulof  YumoittliT.  BumII....  202 

Eaateriing  ▼.  Blythe 667 

fCMtmrniT,  SohetUar 243 

EMtRiTer  BankT.  Komiedy...  268 

Baton  T.  Bmaannnanit 602 

Ebom  T.  Oumoii 114 

Eby  r.  Foster 618 

Ecfaola  T.  Dddd 628 

EddinaT.Bdck 866 

EdwaidiT.  Edwaida 2B9,  616 

Edwarda  t.  FaraMn*  Lia.  &  Loui 

Co 446 

Edwards  ▼.  Harben 602 

Edwarda  t.  People. 633 

Edwards  T.  Vansk 453 

Eldridge  r.  Knehl 631 

Eliot  ▼.  Thatcher 434 

EniotT.Boas 840 

EUettT.  Batti 731,732 

Elliott  T.  Horn 241 

Elliott  ▼.  Leake 11^431 

Elliott  T.  Niohols 431 

Elliott  T.  Pearoe 406^417 

EUia  ▼.  Korth  Ouroliiia  Inst 165 

Elton  T.  Larkiiis 257 

ElyT.Harrey 260 

Ely  T.  TUlmann 280 

Eznannel  T.  Bird. 99 

Emaanel  T.White 181 

Emcrio  t.  Alvarado 615 

Emeraon  V.  HeeUs 302 

Bn^Mvia  t.  Bates 636 

Emporia  ^.  Norton 6^  636,  636 

Ebdioott  T.Penny 802 

biglee  T.  HanhaU 604 

BagUsh  r.  Jdinson 671 

EnoT.  Mayor 633 

Erie  R>  Gx  T.  Waooz 764 

&wm  ▼.  Blake 

Bbrwin  y.  Helm 

firwin  ▼.  ShaiEBr 498 

Bnzi^  ▼.  Peopls 686 

Evans  ▼.  BanMs 84^  86 

BvansY.Gale 161 

Evan  Y.  Kamphana 263 

Evelyn  T.  Templar 240 

Bvezinaa  y*  Boob 726 


Everts^.  Ane^ •  • .. »■  ••••••••• 

Ewer  Y.  Ccifin 613^  278^  663»  666l 

666^672 
Bidumce  Bank  Tkx  OMea. .  .628^  631 


Fkirbaaks  Y.  Hetealf 

Fairbanka  T.  StaalsY fS6, 

Fairchild  t.  Ottdenamiiidi  eto.  tL 

R  Co r. 746 

Fairfield  T.  People 636 

Fadinao  Y.  I^EipineoiL 731 

Faftg'sOase 216 

FaSner  Y.  Goild 280 

Fansh  y.  Beigle 606^776 

Farmer  Y.  Burton 478 

Fkrmers'  eto.  Bank  y.  ChamplaiB 

Transp.  Co.  .716,  762,  766^  776,  776 

FarmenT  Bank  Y.  IfackaU 268 

Fermers' Bank  Y.  Beid 86 

Farmers'  Bank  y.  Sprig^ 269 

Fkrmen'Ins.ftL.CoLYTEdwarda.  446 
Fermers'  L.  &  T.  Co^  y.  Coouner- 

oial  Bank 729,730 

Fermers'  Loan  &  T.  Cou  y.  Long 

B.L  Co 723,725^727 

Fermers'  &  Mechanios'  Bank  y. 

Batehers'ADroYers'Bank....  184 
Fvmers*  Trust  etc  Bank  y.  Eet- 

ofaam. 256 

Fbmsworth  Co.  Y.  Band 534 

Farr  Y.  Samner 217 

Faasitt  v.  Middleton 2G2 

FaTors  y.  Glass 224 

Fay  Y.Oliver 751 

F.  ft  C.  Bank  Y.  Payne 188 

Feary  y.  Commings 730 

FejaYary  y.  Broesch. . .  .723,  726,  731 

Fentcm  Y.  Qarlick 671 

Ferguson  y.  Moore 365 

Ferris  Y.  Hendenon 114,630 

Ferriter  Y.  Tyler 165,  167 

Fetter,  Matter  of 673 

Fettipiaoe  y.  Oorges 364 

FiegleyY.  Fiflgley 661 

Field  Y.  Dickmson 742 

FieldY.  Looas 306 

FabY  Y.  Miller 261,  202 

Findon  Y.  Parker 331 

First   Eodesiastieal    Sooiety  y. 

Loomis 601 

First  Nat  Bank  y.  TomboU. ...  731 

Fish  Y.  ChMunan 775^  776 

FiskY.Norvel 357 

Fitoh  Y.  Miller 661 

Fitdi  Y.  Newberry 776 

Fitoh  Y.  Porter 279 

FitchY.  SooU 261,  265 

FitlerY.Maitland 613 

FittsY.Fitts 107 

Fitshogh  Y.  Anderson 608 

Flanagan  y.  Bogj^ess 87 

Flanders  y.  Memmaok 

Flintham  Y.Bradford. 
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rant  Bi?«r  StnmboitObb  T.  Fos- 
ter  ero 

Floyd  T.  Morrow 806^  781 

Folliot  T.  Ogden 673 

Fon  dn  Lm  Harrow  Co.  t.  Hao- 

kms 229 

ForbeiT.  Foot 742 

Ford  T.  Wilaon 629 

Forman  t.  Proctor 721 

Fonter  ▼.  Forster 528 

Foeter  r.  Hiokox 232 

Foeter  V.  State  Bank 847 

Foeter  t.  Trustees  of  Athenaeiim  824 

Foamier  t.  Chiaholm 442 

FowbloT.  Bayberg 88 

Fowler  &  HarnaTe  ▼.  HarUn. ..  084 

Fowler  t.  Hoffinan 727 

Fowler  V.  Perkine 739 

Fowler  ▼.  Stoneum. 244 

Fozv.  Adama 612 

Franklin's  Case «10 

IValick  V.  Norton 

Frankfort  Bank  v.  Markley.  ....  7 
Franklin  v.  CoffiBei.l06»  251.  434, 

439»443 

Fraderr.  Parks... 260 

Fnuder  T.  Todd 100 

Frankv.  Playter 732 

Fray  y.  Vonles 262 

Freeman  v.  Hongh 223 

Freeman  v.  Kenney 533 

French  y.  French 105 

French  y.  Ckuner 348 

Preyv.Kirk 616 

Prinky.Coe 698 

Fritchey  y.  Bosley 201 

Frost  y.  Raymond 421 

Frost  y.  Willard 722,728 

Frost  y.  Wolyeston 212 

Faqna  y.  Hunt SOG 

FnUery.  Qonld 161 

Follerton  y.  Boyle 435 

Fonky.  Voneida 420,  421 

Fyffey.  Beers 443 

Gaillard  y.  Smart 258 

Gaines  y.  Clark 86 

Qaither  y.  Martin 88 

Ckdena  etc  R.  R.  v.  Fky 698 

Gallagher  y.  Williamson 504 

Galpiny.  Page 467,666 

Gaxdnar  t.  Baokbee. . « 478 

Gardner  t.  Gardner. 105 

Gardner  y.  Hoeff 726 

GsrdnerT.  McElwen 723^  724 

Gsrdner  y.  State 166 

Gsrdner  y.  Thomas 666 

Ganett  y.  Dabney 653 

Garrison  y.  BlantoB 105 

Garrin  y.  Lowry 260 

Garwood  t.  Elttidga. 520^  021 

Qatsa  T.  Adams 152 
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Ga^y*Y.  OuMry  ••••««••••«•••••«  714 

Gay  y.  Hamflton. ^ 488 

Gayley.  8inglietoit»«.. 821 

Gayksni  y.^aiff 423^426 

Gee  y.  Moore 441 

Gelston  y.  Hoyt. 671 

Genther  y.  Faller 531 

Germaine  y.  Mallnrich.  •  •  • 263 

Getsler  y.  SaronL 442 

Geyers  y.  Wright 731 

Giddhin  y.  HMskdL 114 

GUbert  y.  Carter. 793 

GUbert  y.  Nantoekat  Buk. 757 

Gilkeson  y.  Snyder 257 

GiUy.Lyoa 152 

Gillenwater  ▼.  Madfaon  ete.  B.  B.  698 

Gillespie  y.  BaQey 218 

Gilliland  y.  Gasqne. 260 

GUmany.  Hill 178 

Gflman  y.  Williams 224 

Gilmore  y.  Carman. 773 

Giyens  y.  Briscoe • 258 

Godchaux  y.  Mulford. 504 

Godfrey  y.  Hays 409 

Going  y.  Emery. 857 

Goldey  y.  Penn.  R.  &  Co 776 

Goodall  y.  Marshall 669 

Qoodenow  y.  Ewer.458,  188^  565^  666 

Goodfellow  y.  Landis 262 

Goodrich  y.  Lnnenbnrg 036 

Goodrich  y.  WillUms. :.  724 

Goodri^t  y.  Glazier 651,652 

QoodtiUe  y.  Meredith 699 

Gordon  y.  Coolidge 255,  265 

Gordon  y.  Sanndm 302;  306 

Goroy.Knight 864 

Gorham  y.  Gale. 255,264 

Goasett  y.  Kent 862 

Gottebehuct  y.  Hnbaohek 283 

Gould  y.Gonla 268 

Gould  y.  Hayes 321 

Gould  y.Tatnm 402 

Gowery.  Carter 602 

Gower  y.  Emeiy 255 

Goulett  y.  Hanforth 227 

Gleason  y.  Dodd 273 

Glenn  y.  Hill 638 

Glen  y.  Hodges 666 

Gloyer  y.  Austin 726 

Gracy  y.  Coates 363 

Graham  y  Abercrombie 823 

Grahamy  Dayis 776 

Graham  y.  Graham 

Grahamy  Lookhart 

Grain      Aldrich    783 

Granger y.  Batdielcisr..... 261 

Grant  y.  Ashley 429 

Grant  T.King 176 

Grant  T.  Norway • 184 

Grassmeyer  y.  BassQB • 

Grattan  y.  Grattan 

GratiT.  Ewalt 

GiayesT.  Woodbofy... ..^ 
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Asf  T.  Doni^Mrty ^....  468 

Onyv.  Waas 263 

Greeny.Clttk 458 

Gfwnv.Chift 026 

OZMQ  T.  CMfilltQB 125 

GzveoawmyT.FaDer 725 

Oieenlee  ▼•  MoDowaU S56 

Gregg  T.  Sanldrd 72^729 

GfQgDty  T.Brooks 166 

Gngofj  Y.  McPhflorMn 557 

GngQcyv.Tkber 561 

GrmUT.  Waldsa 498 

Griffith  ▼.  Doiigbai....723»  724^  727, 

72^  728»  731 
GnmT.  WebnalMrg  Sohool  Dia- 

triefe 531 

Groesbeck  T.  CSampbell 124 

Gioesbeck  Y.  Seeley 532 

Gxosveaor  T.  Danf orth 259 

GrotouMfe.  Co.  ▼.Gardiner....  731 
Grora  r.  School   Jnapaoton  of 

Peoim 705 

Gtnady  ▼.  Qrandy 112 

Gvfl,   lU>bert^    y.    Tida    Water 

OmalCo 223 

GnenaeyY.Fifkm 166 

Gnest  T.  Wmaaey 699 

Gnllett  ▼.  Lewis 261 

Gum  V.  HoweQ 71,147,280 

Gunny.  Todd 117,684 

Qnnter  Y.  Leckey 819 

GnyT.Waahlmm 537 

GQynnY.McCanl^ 406 

Gwin  Y.  Molinoth 334 

Haddock  Y.  Grodum 127 

Haffley  Y.Maier 544 

Haper  Y.  Heybemr. 709 

Haight  Y.  Ptop.  or  Morris  Aqne- 

dact 267 

HaiTY.IiOwe 347 

Hale  Y.  GoiiYemeiir 227 

Hale  Y.  Huntley 178 

Hale  Y.  Hew  Jers^  Steam  Ksy. 

Go 71,775 

HaU  Y.  Angnatine 280 

Hall  Y.  Delaine. 228 

HallY.Goo^n 315 

HaU  Y.Hall 108 
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Holt  v.  Parsons. 

[28  TxxAS,  9.] 

Ptblxqatidv  is  LiBKLors  where  it  is  made  maliciously,  and  itatea  tiiat  d»- 
fendant  obstinately  retained  in  hia  hands,  without  just  eanse^  fnnds  of 
the  chorcli  which  he  received  as  its  treasurer,  after  every  opportunity 
had  been  ezhaosted  to  induce  him  honestly  to  pay  it  over. 

Bl&ucious  Intent  is  Nbgessabt  Ingredient  in  Cause  of  Action  fob 


MAUdoua  Iktbht  in  Pdbushino  Libel  hay  be  Inferred  from  fact  that 
the  defamatory  matter  published  is  false. 

KriDENGs  OF  Malicious  Intent  mat  be  Rebutfed  and  Removed  upon 
the  ground  of  privileged  communication;  but  it  must  appear:  1.  That 
the  party  liad  a  right  or  was  under  some  obligation  to  give  the  informa- 
tion which  was  believed  to  be  true;  2.  The  mode  and  style  of  communi- 
catioii  must  not  contain  intrinsic  evidence  of  malicious  intent,  over  and 
above  what  is  reasonably  necessary  in  conveying  the  information;  3.  It 
must  be  free  from  attendant  circiAnstances  showing  malicious  intent. 

Libel.  This  was  an  actiou  for  libel,  brought  by  B.  S.  Par- 
eons  against  Holt  and  others.  Defendants  were  trustees  of  the 
Galveston  Presbyterian  church,  and  plaintiff  was  its  treasurer. 
The  libelous  matter  is  stated  in  the  opinion.  It  was  alleged 
to  be  false,  and  to  have  been  published  maliciously.  Defend 
ants,  plaintiffs  in  error,  asked  the  court  to  charge  the  jury 
"that  the  plaintiff^  not  having  proved  express  malice,  cannot 
recover,  and  that  if  the  defendants  prove  the  contrary,  they 
are  discharged,"  but  the  court  refused  to  do  so.  They  also 
asked  the  following  charge  to  be  made,  which  was  granted: 
"That  if  they  believe  the  matters  contained  in  the  resolutions 
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to  have  been  proven  to  be  true,  they  should  retom  a  verdict 
for  the  defendants."  Verdict  and  judgment  for  plaintiff,  and 
defendants  appealed. 

P.  0.  TiuleVy  jun.j  and  F.  H.  Merriman^  for  the  plaintiflb  in 
error. 

W.  P.  BaMingerj  for  the  defendant  in  error 

67  Court,  Roberts,  J.  Mr.  Starkie  says  that  ''  any  writ- 
ings, pictures,  or  signs  which  derogate  from  the  character  of 
an  individual,  by  imputing  to  him  either  bad  actions  or  vicious 
principles,  or  which  diminish  his  respectability  and  abridge 
his  comforts,  by  exposing  him  to  disgrace  and  ridicule,  are 
actionable,  without  proof  of  special  damage;  in  short,  that  an 
action  lies  for  any  false,  malicious,  and  personal  imputation, 
effected  by  such  means,  and  tending  to  alter  the  party's  situ- 
ation in  society  for  the  worse:"  Starkie  on  Slander,  140.  And 
Sir  William  Blackstone  defines  a  libel  to  be  the  '*  malicious 
defamation  of  any  person,  made  public  by  writing,  etc.,  in 
order  to  provoke  him  to  wrath,  or  expose  him  to  public  hatred, 
contempt,  or  ridicule: "  4  Bla.  Com.  150. 

The  writing  alleged  to  be  maliciously  published  in  this  case 
is  as  follows  (being  a  resolution  adopted  and  recorded  by  the 
defendants  as  a  board  of  trustees): 

"Whereas,  Benjamin  S.  Parsons,  former  treasurer  of  the 
Galveston  Presbyterian  church,  did,  as  treasurer,  collect  the 
funds  due  to  said  church;  and  whereas,  the  said  Benjamin  S. 
Parsons  did  resign  the  office  of  treasurer,  and  did,  at  the  same 
time,  retain  all  the  funds  collected  as  aforesaid,  applying  them 
to  his  own  use  and  account;  and  whereas,  the  said  Parsons  has 
been  often  remonstrated  with,  on  account  of  his  acts  and  doing* 
in  relation  to  said  funds;  and  whereas,  he  has  wholly  disre- 
garded our  efforts  to  bring  about  an  amicable  adjustment  of 
our  affairs;  and  whereas,  ho  has  written  to  the  board  of  trus- 
tees various  disrespectful  communications;  therefore  be  it  r^ 
solved,  unanimously,  that  the  board  of  trustees  of  the  Galves- 
ton Presbyterian  church,  do  censure  the  conduct  of  the  said 
Benjamin  S.  Parsons,  and  pronounce  him  a  defaulter  to  tho 
said  Presbyterian  church,  in  the  sum  of  one  hundred  and 
twenty-four  dollars  and  twenty-five  cents." 

The  substance  of  this  is,  that  Parsons  is  censured  for  obsti- 
nately retaining  in  his  hands  the  funds  of  the  church,  which 
he  received  as  its  treasurer,  without  just  cause,  after  every  im- 
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portunitj  had  been  exhausted,  to  induce  him  lionestly  to  pay 
it  oyer.  Such  an  assertion  is  certainly  calculated  to  bring  him 
into  disrepute  with  his  neighbors;  and  being  charged  to  have 
been  made  and  published  maliciously,  would  unquestionably 
coQStitute  a  libel,  under  the  definition  above  given. 

The  defendants  below  denied  the  malicious  intent,  and  as- 
serted the  truth  of  the  facts  contained  in  the  resolution.  The 
verdict  of  the  jury  established  the  falsity  of  the  charge  against 
Parsons,  upon  evidence  which  appears  to  be  entirely  sufficient. 
The  defendants  below  contend  that  it  was  in  the  nature  of  a 
privileged  communication,  and  that  although  it  might  not 
have  been  true,  they  believing  it  to  be  so,  and  having  acted 
without  any  malicious  intent,  it  is  not  libelous.  This  would 
have  been  a  good  defense  had  it  been  supported  by  proof. 

The  malicious  intent  is  a  necessary  ingredient  in  the  cause 
of  action,  and  is  one  of  the  facts  to  be  found  by  the  jury.  Where 
the  writing  is  defamatory  in  its  character,  and  is  found  to  be 
fidse,  that  is  evidence  of  the  malicious  intent,  because  every 
one  is  presumed  to  have  intended  what  is  the  necessary  con- 
sequence of  his  own  act.  That  evidence — ^which  is  usually 
stated  to  be  prima  fade — ^may  be  weakened,  and  sometimes 
wholly  counteracted,  by  its  being  a  privileged  communication. 
For  instance,  a  letter  is  written  in  England  concerning  a  ser- 
vant, both  defamatory  and  untrue.  The  fact  that  it  was  writ- 
ten as  a  letter  of  character  by  a  former  master  tends  to  rebut 
the  presumption  of  malicious  intent  that  would  otherwise  arise; 
and  it  will  counteract  it  altogether  unless  there  is  something 
in  the  style  or  manner  of  the  writing  which  shows  malice.  II 
may  still  bear  upon  its  face  intrinsic  evidence  of  a  malicious 
intent,  althoi^h  it  be  the  letter  of  the  master;  or  this  mali^ 
cious  intent  of  the  master,  although  not  apparent  in  the  writ- 
ing, may  be  made  manifest  by  extrinsic  facts. 

To  rebut  and  entirely  remove  the  evidence  of  malicious  in- 
tent, where  the  writing  is  both  defamatory  and  false,  upon  the 
ground  of  a  privileged  communication,  it  must  appear:  1.  That 
tiie  party  had  a  right,  or  was  under  some  obligation,  to  give 
the  information  which  was  believed  to  be  true;  2.  The  mode 
and  style  of  communication  must  not  contain  intrinsic  evi- 
dence of  malicious  intent  over  and  above  what  is  reasonably 
necessary  and  proper  in  conveying  the  information;  3.  It 
must  be  free  fix>m  attendant  and  concomitant  extrinsic  cir- 
comstances  showing  a  malicious  intent:  Starkie  on  Slander, 
201-212;  and  particularly,  case  of  Dunman  v.  Bigg^  1  Campb. 
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269,  note.  These  general  principles  have  been  discussed  and 
settled  with  great  ability  and  research  in  the  case  of  Root  v. 
Kingy  7  Cow.  613. 

The  proof  here  does  not  show  such  a  case.  The  board  of 
trustees  had  no  moral  control  over  the  former  treasurer.  Their 
relation  to  him  was  one  of  a  business  character.  They  had 
a  right  to  form  and  declare  their  judgment  as  to  the  state 
of  accounts  between  the  treasurer  and  the  board.  This  they 
had  done  by  a  previous  resolution.  This  was  as  far  as  it  was 
necessary  and  proper  for  any  practical  purpose.  The  tone  and 
spirit  of  the  resolution  show  that  something  more  was  designed 
by  it  than  merely  to  inform  the  church  members  that  Parsons 
was  indebted  to  the  church  one  hundred  and  twenty-four  dol- 
lars, and  that  he  refused  to  pay  it.  The  interviews  and  com- 
munications, both  before  and  after  the  resolution  was  passed, 
show  a  disagreement  of  a  serious  and  protracted  character  be- 
tween the  committee  and  Parsons  to  have  existed  at  the  time, 
and  may  have  been  regarded  by  the  jury  as  furnishing  extrin- 
sic evidence  of  the  malicious  intent.  But  had  there  been  none 
such,  the  court,  from  the  tone  of  the  resolution,  should  have 
left  it  to  the  jury  to  determine — as  was  done  in  the  case  of 
Dunman  v.  Bigg^  above  cited — whether  the  expressions  in  the 
resolutions  were  used  with  a  malicious  intention  of  defaming 
the  plaintiflf  (below),  or  with  good  faith  to  communicate  facts 
to  the  church  members  in  relation  to  the  pecuniary  affairs  un- 
der their  charge. 

From  the  views  here  taken,  it  will  be  perceived  that  the 
court  below  did  not  err  in  refusing  the  charges  asked  by  plain- 
tiffs in  error;  and  that  the  defense  relied  on,  that  the  resolu- 
tion was  in  the  nature  of  a  privileged  communication,  is  not 
sustained  by  the  evidence. 

Judgment  affirmed. 


Publication  need  not  Contain  Dirbct  Chabob  to  Makb  It  Libbl. 
It  ia  safficient  to  make  it  bo  if  it  conveys  a  degrading  impatatioDy  howevei 
indirectly:  Hke  v.  Simmonst  31  Am.  Dec.  766. 

Words  to  be  Actionable  must  uave  been  Published  wnn  Malic% 
express  or  implied:  Hart  v.  Reed,  35  Am.  Dec.  179. 

Malice  is  Implied  where  Publication  is  False:  Kmg  ▼.  Root^  21  Am. 
Dec.  102,  and  note  114;  BodweU  v.  Osgood^  16  Id.  228;  Smith  v.  AtltXeif,  45  Id. 
216.  Malice  means  want  of  legal  excuse:  King  v.  Roat^  21  Id.  102;  TertoU' 
Ug€r  Y.  WandSf  72  Id.  429,  430,  in  which  latter  case  the  question  of  malice  is 
considered  at  some  length. 

Maliob  mat  be  Rebutted  bt  Showing  Communication  to  be  Pbivilbqed; 
Vat  In  sach  cases  plaintiff  may  show  that  defendant  was  inflneiiced  by  some 
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>ther  mativee  than  the  mere  diflehai|;e  of  da^:  Seeaofea  to  Bodwell'f.  Osgood, 
15  Am.  Dec  233. 

Pbitilbqxd  G(UfMi7HiGATiov8^  What  AEEi  See  Barratm  ▼.  BtU^  86  Aol 
Dec.  479,  and  eitKtioiia  in  note  486w 


WOPFOED   V.    MoKlNNA. 

[28  TIXAJB,  81] 
DUD  Of  AbUBBUUL  ikVD   COLLBCTOB  OF  TaXI8   VOB   LaHD   SOLD   KA  KoH- 

PATMBiT  or  Taxis  d  "Dxbd "  witbln  the  Texae  atatato^  mmI  bmj  be 
nEed  on  to  aapport  the  atatate  of  limitatiflna 

Iax  Txtlb  Dbcd  will  bb  Hxld  Void  whxeb  DnGBipnoir  »  ao  Uv* 
CKBTAZ2I  and  incomplete  as  to  require  the  aid  of  eztrinaio  erideiice  to  de- 
termine the  bonndanea  therein  mentioned. 

Amuouitt  n  Tax  Deed. — ^Where  land  in  a  tax  deed  ia  deaenbed  "to  com* 
menoe  at  the  beginning  comer,  and  taken  in  a  aqfoan^  if  it  will  admit  of 
it»  oat  of  aaid  three  fourtha  of  a  league  granted  to  W.  A.,"  the  daacrip> 
tion  is  uncertain  and  the  deed  void. 

Dud  Void  oh  its  Faob  ion  Uncertaiktt  ganvot  bb  Rblzbd  oh  to  rap* 
port  the  plea  of  the  atatute  of  limitatiooa  under  the  Texaa  etatnte. 

Petition  by  appellee  to  recover  a  tract  of  land  from  appel- 
lants. The  latter  claimed  under  a  tax  deed,  and  pleaded 
limitation  of  five  years  under  section  16  of  the  act  of  1841. 
The  tax  deed  described  the  land  as  follows:  ^'Two  thousand 
five  hundred  acres  of  land  being  out  of  three  fourths  of  a  league 
of  land  granted  to  William  Arrington  on  the  west  side  of  the 
Guadaloupe  river  and  adjoining  the  Chisholm  league  of  land, 
and  also  a  survey  made  for  W.  Lockhart.  The  said  tract  of 
land  to  commence  at  the  beginning  comer  and  taken  in  a 
square,  if  it  will  admit  of  it,  out  of  said  three  fourths  of  a  league 
granted  to  William  Arrington."  The  deed  was  rejected  in 
evidence  on  the  ground  that  it  must  be  first  shown  that  all  the 
prerequisites  of  the  tax  sale  had  been  complied  with.  De- 
fendants excepted.  Judgment  for  petitioner,  and  defendants 
appealed. 

A.H.  PhiUipSy  for  the  appellants. 

BaUinger  and  Jack^  and  W.  8.  Glass^  for  the  appellee. 

By  Court,  Whsslea,  C.  J.  The  decision  of  this  case  de- 
pends on  the  question  whether  the  tax  title  on  which  •the 
defendant  relied  to  support  his  plea  of  the  statute  of  limita- 
tions is  a  ^'  deed,"  within  the  meaning  of  the  sixteenth  section 
of  the  statute:  Hart  Dig.,  art.  2392.  We  agree  with  the  coun^ 
lel  fiur  the  appellee  that  the  statute  intends  an  instrument 
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which  is  really  and  in  fact  a  deed,  posseesing  ail  tihe  eesential 
legal  requisites  to  constitate  it  such  in  law — as  it  is  very  well 
expressed  in  the  brief  of  counsel,  it  must  be  ^^  an  instrument 
by  its  own  terms,  or  with  such  aid  as  the  law  requires,  assum- 
ing and  purporting  to  operate  as  a  convey anoe;  not  that  it  shall 
proceed  from  a  party  having  title,  or  must  actually  convey  title 
to  the  land,  but  it  must  have  all  the  constituent  parts,  toBted 
by  itself,  of  a  good  and  perfect  deed." 

But  we  do  not  concur  in  the  opinion  that  because  it  is  the 
deed  of  the  assessor  and  collector  of  taxes,  it  is  necessarily 
wanting  in  these  requisites.  Such  a  deed  may  be  as  valid  and 
effectual  to  vest  a  title  in  the  grantee  as  a  patent  from  the 
government.  If  all  the  requirements  of  the  law  necessary  to 
confer  on  the  officer  the  power  to  sell  have  been  strictly  com- 
plied with,  the  sale  and  conveyance,  if  regularly  made  in  pur- 
suance of  the  power,  will  vest  in  the  purchaser  a  good  title. 
The  difficulty  in  this  class  of  titles  is  in  proving  the  regularity 
of  the  proceedings  necessary  to  confer  the  power,  which  are 
conditions  precedent  to  its  exercise.  But  it  does  not  follow 
that  the  conveyance  is  not  a  deed  because  the  power  of  the 
agent  is  not  produced;  the  production  of  the  power  is  neces- 
sary to  give  effect  to  the  deed  and  render  it  operative  to  pass 
the  title,  but  not  to  constitute  it  a  deed.  A  sheriff's  deed  is 
inoperative  without  proof  of  his  power  to  sell;  it  is  no  evidence 
of  title  without  the  production  of  the  judgment  and  execution. 
And  80  of  every  conveyance  executed  by  an  agent  or  attorney 
in  fact — ^the  production  of  the  power  is  necessary  to  complete 
the  evidence  of  title. 

But  it  cannot  be  said  that  the  conveyance  is  not  a  deed 
until  the  power  is  produced.  If  the  power  must  be  shown, 
then  a  defendant  must  not  only  have  a  deed,  but  a  title  good 
in  itself,  before  he  can  claim  the  protection  of  the  statute. 
Such  manifestly  was  not  the  intention  of  the  law.  It  will 
scarcely  be  denied  that  a  party  holding  under  a  sheriff's  deed 
might  claim  the  protection  of  the  sixteenth  section  of  the  stat- 
ute; and  it  is  not  perceived  that  as  respects  this  question  there 
is  any  difference  between  such  a  deed  and  that  of  the  tax  col- 
lector. The  validity  of  each  depends  equally  on  the  power  of 
the  officer:  Robaon  v.  Oabam,  13  Tex.  298.  But  it  cannot  be 
said  that  the  deed  is  void  on  its  face,  or  that  it  is  not  a  deed, 
until  the  power  is  produced. 

But  it  is  insisted  that  the  present  deed  is  void  upon  its  face, 
because  it  contains  no  sufficient  description  of  the  land  con* 
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feyed.  This  is  oertamly  a  grave  objection  to  the  deed;  and  it 
appears  to  be  well  taken.  The  land  conveyed  is  not  described 
iff  metes  and  bonnds,  and  by  any  certain  matter  of  description 
or  identity.  It  is  to  be  taken  out  of  the  two  thirds  of  a  leagne 
granted  to  William  Arrington, "  to  commence  at  the  beginning 
comer,  and  taken  in  a  square,  if  it  will  admit  of  it"  Is  it  to 
be  smreyed  in  a  square?  That  depends  on  the  form  of  the 
survey  of  the  grant;  and  by  reference  to  the  field-notes  of  the 
survey,  as  set  forth  in  the  petition  and  judgment,  it  seems  that 
Ibe  two  thousand  five  hundred  acres,  which  the  deed  purports 
lo  convey,  cannot  be  obtained  in  a  square. 

To  what  boundaries,  then,  is  the  defendant  entitled  to  claim 
by  virtue  of  his  five  years'  possession  under  the  deed?  But 
the  description  is  uncertain  in  itself.  From  its  terms,  it  is  un- 
certain in  what  form  the  land  is  to  be  taken.  Neither  the 
ewncr  of  the  land,  the  party  in  poesession,  nor  the  court  can 
know  from  the  face  of  the  deed  what  are  the  boimdaries  of  the 
claim.  The  deed  manifestly  is  void  for  uncertainty  in  the  de- 
icription  of  the  premises,  unless  it  can  be  aided  by  matter 
extrinsic  of  itself.  If  it  were  a  contract  or  conveyance  between 
individuals,  this  unquestionably  might  be  done,  and  effect 
given  to  the  contract  or  conveyance.  In  a  contract  between 
individuals,  if  a  latent  ambiguity  exists  in  the  description  of 
the  land,  parol  evidence  is  resorted  to  for  the  purpose  of  ex- 
plaining it,  and  giving  effect  to  the  intention  of  the  parties; 
and  where  the  estate  intended  to  be  conveyed  is  sufficientiy 
described  in  the  instrument,  the  addition  of  a  circumstance, 
bise  or  mistaken,  will  be  rejected  as  surplusage  in  order  to 
carry  the  intention  into  effect.  But  the  law  in  respect  to  the 
class  of  titles  to  which  the  present  belongs  is  settied  otherwise 
by  the  whole  current  of  decisions,  both  in  the  federal  and  state 
courts:  Blackwell  on  Tax  Titles,  150, 151,  et  seq.,  and  numer- 
ens  cases  cited  in  the  text.  *  ''A  description  sufficiently  certain 
to  convey  land  between  man  and  man,  and  which,  if  contained 
in  an  agreement  to  convey,  would  authorize  a  court  of  equity 
lo  decree  a  specific  execution,  will  not  answer  in  the  pro- 
ceedings to  enforce  the  collection  of  a  tax:"  Id.  152. 

A  grant  by  the  owner  of  a  certain  number  of  acres  in  a  par- 
ticular tract  would  confer  a  right  of  election  upon  the  grantee, 
snd  authorize  him  to  locate  the  quantity  in  any  part  of  the 
tract  he  saw  proper  to  elect,  upon  the  principle  that  a  convey- 
ance must  be  held  to  pass  some  interest,  if  such  effect  may  be 
given  to  it  consistently  with  the  rules  of  law,  and  that,  if  un« 


64  WoFFOBD  V.  McEiNNA.  [Texaa» 

which  is  really  and  in  fact  a  deed,  poBseasing  ail  the  essential 
legal  requisites  to  constitute  it  such  in  law — as  it  is  yeiy  well 
expressed  in  the  brief  of  counsel,  it  must  be  ^  an  instrument 
by  its  own  terms,  or  with  such  aid  as  the  law  requires^  assum- 
ing and  purporting  to  operate  as  a  convey anoe;  not  that  it  shall 
proceed  firom  a  party  having  title,  or  must  actually  convey  title 
to  the  land,  but  it  must  have  all  the  constituent  parts,  tested 
by  itself,  of  a  good  and  perfect  deed/' 

But  we  do  not  concur  in  the  opinion  that  because  it  is  the 
deed  of  the  assessor  and  collector  of  taxes,  it  is  necessarily 
wanting  in  these  requisites.  Such  a  deed  may  be  as  valid  and 
effectual  to  vest  a  title  in  the  grantee  as  a  patent  from  the 
government.  If  all  the  requirements  of  the  law  necessary  to 
confer  on  the  officer  the  power  to  sell  have  been  strictiy  com- 
plied with,  the  sale  and  conveyance,  if  regularly  made  in  pur- 
suance of  the  power,  will  vest  in  the  purchaser  a  good  title. 
The  difficulty  in  this  class  of  titles  is  in  proving  the  regularity 
of  the  proceedings  necessary  to  confer  the  power,  which  are 
conditions  precedent  to  its  exercise.  But  it  does  not  follow 
that  the  conveyance  is  not  a  deed  because  the  power  of  the 
agent  is  not  produced;  the  production  of  the  power  is  neces- 
sary to  give  effect  to  the  deed  and  render  it  operative  to  pass 
the  title,  but  not  to  constitute  it  a  deed.  A  sheriff's  deed  is 
inoperative  without  proof  of  his  power  to  sell;  it  is  no  evidence 
of  title  without  the  production  of  the  judgment  and  execution. 
And  so  of  every  conveyance  executed  by  an  agent  or  attorney 
in  fact — ^the  production  of  the  power  is  necessary  to  complete 
the  evidence  of  tiUe. 

But  it  cannot  be  said  that  the  conveyance  is  not  a  deed 
until  the  power  is  produced.  If  the  power  must  be  shown, 
then  a  defendant  must  not  only  have  a  deed,  but  a  titie  good 
in  itself,  before  he  can  claim  the  protection  of  the  statute. 
Such  manifestiy  was  not  the  intention  of  the  law.  It  will 
scarcely  be  denied  that  a  party  holding  under  a  sheriff's  deed 
might  claim  the  protection  of  the  sixteenth  section  of  the  stat- 
ute; and  it  is  not  perceived  that  as  respects  this  question  there 
is  any  difference  between  such  a  deed  and  that  of  the  tax  col- 
lector. The  validity  of  each  depends  equally  on  the  power  of 
the  officer:  Robsan  v.  0«&om,  13  Tex.  298.  But  it  cannot  be 
said  that  the  deed  is  void  on  its  face,  or  that  it  is  not  a  deed, 
until  the  power  is  produced. 

But  it  is  insisted  that  the  present  deed  is  void  upon  its  iacei 
because  it  contains  no  sufficient  description  of  the  land  con* 
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fe^ed.  This  is  certainly  a  grave  objectkm  to  the  deed;  and  it 
appears  to  be  well  taken.  The  land  conyeyed  is  not  described 
Ij  metes  and  bounds,  and  hj  any  certain  matter  of  description 
or  identity.  It  is  to  be  taken  out  of  the  two  thirds  of  a  leagne 
granted  to  William  Arrington,  ^'  to  commence  at  the  beginning 
comer,  and  taken  in  a  square,  if  it  will  admit  of  it"  Is  it  to 
be  surveyed  in  a  square?  That  depends  on  the  form  of  the 
survey  of  the  grant;  and  by  reference  to  the  field-notes  of  the 
survey,  as  set  forth  in  the  petition  and  judgment,  it  seems  that 
the  two  thousand  five  hundred  acres,  which  the  deed  puiix>rts 
U>  convey,  cannot  be  obtained  in  a  square. 

To  what  boundaries,  then,  is  the  defendant  entitled  to  claim 
\>j  virtue  of  his  five  years'  possession  under  the  deed?  But 
the  description  is  uncertain  in  itself.  From  its  terms,  it  is  un- 
certain in  what  form  the  land  is  to  be  taken.  Neither  the 
0irner  of  the  land,  the  party  in  possession,  nor  the  court  can 
know  from  the  face  of  the  deed  what  are  the  boimdaries  of  the 
claim.  The  deed  manifestly  is  void  for  uncertainty  in  the  de- 
icription  of  the  premises,  unless  it  can  be  aided  by  matter 
extrinsic  of  itself.  If  it  were  a  contract  or  conveyance  between 
individuals,  this  unquestionably  might  be  done,  and  effect 
given  to  the  contract  or  conveyance.  In  a  contract  between 
individuals,  if  a  latent  ambiguity  exists  in  the  description  of 
the  land,  parol  evidence  is  resorted  to  for  the  purpose  of  ex- 
plaining it,  and  giving  effect  to  the  intention  of  Uie  parties; 
and  where  the  estate  intended  to  be  conveyed  is  sufficiently 
described  in  the  instrument,  the  addition  of  a  circumstance, 
blse  or  mistaken,  will  be  rejected  as  surplusage  in  order  to 
carry  the  intention  into  effect.  But  the  law  in  respect  to  the 
class  of  titles  to  which  the  present  belongs  is  settled  otherwise 
by  the  whole  current  of  decisions,  both  in  the  federal  and  state 
courts:  Blackwell  on  Tax  Titles,  150, 151,  et  seq.,  and  numer- 
eus  cases  cited  in  the  text.  *  ''A  description  sufficiently  certain 
lo  convey  land  between  man  and  man,  and  which,  if  contained 
in  an  agreement  to  convey,  would  autiiorize  a  court  of  equity 
to  decree  a  specific  execution,  will  not  answer  in  the  pro- 
ceedings to  enforce  the  collection  of  a  tax:"  Id.  152. 

A  grant  by  the  owner  of  a  certain  number  of  acres  in  a  par- 
ticular tract  would  confer  a  right  of  election  upon  the  grantee, 
and  authorize  him  to  locate  the  quantity  in  any  part  of  the 
tract  he  saw  proper  to  electa  upon  the  principle  that  a  convey- 
ance must  be  held  to  pass  some  interest,  if  such  effect  may  be 
pven  to  it  consistently  with  the  rules  of  law,  and  that,  if  un« 
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certain  or  ambiguous,  it  must  be  (Mmstrued  moet  strcMigly 
against  the  grantor.  But  in  this  respect,  it  is  said,  there  is  a 
wide  difference  between  the  conveyance  of  the  owner  and  a 
public  officer.  The  former  may  sell  upon  his  own  terms,  and 
may  confer  a  right  of  election  upon  his  grantee.  But  the 
power  to  grant  such  a  right  is  not  conferred  upon  the  officer  of 
the  law.  He  is  the  mere  instrument  to  pass  the  title.  He  acts 
under  a  special  and  limited  authority  conferred  by  the  law,  and 
not  by  the  owner  of  the  estate.  In  this  proceeding,  the  owner 
^'has  nothing  to  do;  he  intends  nothing;  the  government  is 
acting  through  its  agents  in  hostility  to  him."  The  proceed- 
ing is  construed  strictly,  and  parol  evidence  is  not  admitted  to 
explain  a  latent  ambiguity  in  the  description,  or  to  locate  the 
land.  If  the  description  by  the  officer  be  not  so  certain  and 
complete  as  not  to  require  the  aid  of  extrinsic  evidence,  his 
deed  is  held  to  be  void:  Blackwell  on  Land  Titles,  156;  Masrie 
V.  Long,  2  Ohio,  287  [15  Am.  Dec.  547];  Erwin  v.  Helm,  13  Serg. 
&  R.  151;  Ballance  v.  Foraythy  13  How.  23. 

Such  is  the  strictness  of  construction  which  has  been  ap- 
plied to  the  proceedings  in  the  sale  of  land  for  taxes,  upon 
wbich  Mr.  Blackwell,  in  his  treatise  upon  the  law  of  tax  titles, 
observes:  ''As  things  now  stand,  a  tax  title  is  no  title  at  all. 
Out  of  the  numerous  sales  made  under  the  acts  of  congress, 
between  the  years  1800  and  1818,  not  a  single  one  has  been 
sustained;  and  not  exceeding  ten,  under  the  laws  of  the  several 
states,  out  of  at  least  twelve  hundred  which  have  found  their 
way  to  the  superior  courts  of  the  country:  Blackwell  on  Tax 
Titles,  345.  Such  has  been  the  course  of  decision  in  the  fed- 
eral and  the  state  courts;  and  whatever  may  be  thought  of  the 
reasons  upon  which  the  doctrine  of  the  decisions  is  founded,  it 
is  too  firmly  established  to  be  now  overthrown. 

Upon  the  principles  which  have  been  uniformly  applied  to 
titles  hke  the  present,  it  is  manifelst  the  deed  in  question  must 
be  held  void  for  the  want  of  a  sufficiently  certain  description 
of  the  land  it  purports  to  convey.  Being  void  upon  its  face, 
we  think  it  is  not  such  an  instrument  as  was  contemplated  by 
the  sixteenth  section  of  the  act  of  limitations.  A  deed  which 
is  void  upon  its  face  is  a  nullity.  It  is  not  a  deed  in  fact  and 
in  law,  in  a  legal  or  in  any  just  sense  of  the  term.  It  is  not 
such  a  deed  as  we  suppose  the  legislature  meant  when  they 
employed  that  term  in  the  statute. 

It  is  to  be  observed,  the  question  in  this  case  is  not  whether 
a  void  deed  may  constitute  color  of  title  under  the  plea  of 
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luoitatioD  of  ten  yean,  so  as  to  enable  the  party  in  possession 
claiming  nnder  it  to  hold  by  limitation  to  the  extent  of  the 
boundary  described  in  the  deed.  That  question  is  settied  in 
the  affirmative  by  the  case  of  Charle  v.  SaffoULj  13  Tex.  94. 
And  see  WhUehead  ▼.  Fohy,  28  Id.  268;  PiUow  ▼.  BOerts^  13 
How.  472. 

The  questioa  we  are  here  considering  relates  exclnsiyely  to 
the  meaning  of  the  sixteenth  section  of  the  act  of  limitations; 
it  is  whether  a  deed  which  is  void  on  its  face  for  uncertainty 
wQl  protect  a  possession  of  fiye  years,  under  this  section  of  the 
statute.  We  are  of  opinion  that  it  will  not;  and  conse- 
quently that  there  is  no  error  in  the  judgment.  It  is  therefore 
affirmed. 

Judgment  affirmed. 

CoMfrBOT.T.Tnt's  DxxD  IB  Yon)  if  the  landa  intended  to  be  conveyed  cumot 
be  located  from  the  deBcription  given:  Bank  qf  UUoa  ▼.  MenereoM^  49  Am. 
Dec  190.  For  instance  of  deed  of  land  sold  for  taxes  and  void  for  nncertainty, 
see  Bean  v.  ThompnUt  Id.  154.  And  generally  when  description  of  land 
in  deed  is  so  indefinite  that  it  cannot  be  identified  with  certainty,  the  deed 
becomes  necessarily  void,  and  confers  no  title:  Howard  v.  North,  51  Id.  769. 
Certainty  aa  to  description  of  snbject-matter  is  discnssed  at  some  length  in 
the  note  to  Atwood  y.  CM,  26  Id.  665-668w 

The  p&oicipal  case  was  cttxd  in  each  of  the  foUowing  authorities,  and 
to  the  point  mentioned:  Tbx  deeds,  void  upon  their  face  for  want  of  certainty 
and  falsity  of  descriptiGn  of  the  land  claimed,  are  not  to  be  deemed  deeds 
duly  registered,  and  are  not  evidence  of  title,  or  color  of  title,  to  sustain  the 
plea  of  possession  for  three  years:  Kilpatrick  y,  Simieros,  23  Tex.  135,  137. 
In  tax  sales  every  prerequisite  to  the  exercise  of  the  power  to  sell  must  pre- 
cede its  exercise,  or  the  sale  wiU  be  invalid:  DanU  v.  Famea,  26  Id.  298.  A 
sherifiTs  deed  must  be  treated  as  a  nullity  without  proof  of  his  power  to  seU, 
and  unless  it  \b  supported  by  the  judgment  and  execution  it  will  convey  no 
title:  Leland  v.  Wilnn,  34  Id.  92.  A  tetlmomo  lot  land  within  the  littoral 
leagues,  though  void  both  as  title  and  oolor  of  title,  on  account  of  the  want 
of  assent  of  the  federal  executive  of  Mexico,  was  still  admissible  in  support 
of  a.  plea  of  the  statute  of  limitations  for  the  purpose  of  showing  the  extent  of 
the  adverse  possession  claimed  under  it:  Laniert  v.  Weir,  27  Id.  365.  A 
deed  void  for  uncertainty  in  description  cannot  be  relied  on  to  support  the 
plea  of  the  statute  of  limitations:  Flanagan  v.  Boggeaa,  46  Id.  335.  The  prin- 
cipal case,  and  others  of  like  character,  were  distinguished  in  Fhnoffan  v. 
Boggeas,  supra;  Mtmis  v.  Hunt,  51  Id.  616;  Kimola  v.  Torbitt,  53  Id.  558; 
WoUers  v.  Arbdge,  54  Id.  397.  In  the  principal  case,  the  lands  purported  to 
be  conveyed  appeared  to  be  undefined  parts  of  larger  tracts,  and  in  which 
the  ambiguity  was  patent  upon  the  face  of  the  instruments.  Difierent  ques- 
tions, however,  were  presented  in  the  other  cases  just  cited.  It  was  said  in 
Flanagan  v.  Boggeaa,  46  Id.  335,  that  if  the  distinction  taken  in  the  principal 
ease  as  weU  as  in  Mpatride  v.  Sianeroa,  23  Id.  136,  137,  between  tax  deeds 
tad  other  deeds^  be  admitted,  those  cases  go  no  further  than  to  hold  tax 
iseds  not  to  be  deeds  duly  registered  under  the  statute,  where  there  is  on 
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A*  Iml  conn^fBd.  Whoreataz  dsed 
In  111  ■  mJTu  kwt  daMxiptionof  tbelaiid  oon- 
dstcloping  any  Utont  iiiicertamty»  tfaesa 
•ft  ntofy  the  statnte:  Id.  Gon- 
Ab  daieei  in  the  desctiptioa  is  pataat  npom 
I  abA  thai  it  does  not  oonvey  sny  described 
valid  vooUl,  IB  efleet^  csoae  "that  topasa 
wiAoat  deed  wiiaektfccUwa|iiwaatrtlidiaU  not  pass  bfttt  by  deed:"  NarriiW. 
HmM»SiTkE.^lX  AsteaoBMer  fbe  penodaof  lindtatign  in  Texas,  a  Toid 
iiTHiiisagiiwI  rsiiai  i  niifii.  Ti  Til  1iT  A  sale  by  tiie  sheriff 
of  a  Is^ga  teaet  of  Ind,  tiksra  being  no  meaos  of  dia- 
ilie  jiwr—  asia  fcos  Uie  lesidMb  is  Toid:  IToofertT.  Aiiedgt, 
Id.  397. 


MONBOB   v.    StATB. 

TmnHKnr  kat  Pkokblt  be  Di 
■T  JcxT  vhea  it  is  rdied  on  by  a  defendant  to  rebat  a  prima  /ode 
esse  of  gaiH  fliWwhed  by  the  state;  if^  from  its  own  intrinsic  wcjgjit^ 
consistency,  or  pfobabOity.  it  be  each  as  to  make  it  incredible;  <ur  if  it 
conflict  with  facts  dearly  estafaliaheds  and  implicating  the  defendant  in 
the  crime  charged;  or  if  it  conflict  with  other  drcnmstanoes  properly 
snbjecting  it  to  sospician.  And  if  the  jniyf  ia  determining  the  credibili^ 
of  witnesses,  disregard  sach  testimony,  and  find  the  defendant  guilty,  it 
is  not  error  to  refuse  a  new  trisL 
fmnrBUcnoN  d  hot  Calculatib  to  M'igg-»Att  Jmnr,  and  does  not  req[aira 
them  to  find  the  defendant  goilty  of  nmrder,  if  not  of  the  firsts  then  of 
the  second  degree,  where  the  ooort  haa^  with  predaion  snd  deamess,  in- 
strocted  them  as  to  the  character  of  donbt  that  shoold  aoqnit  the  defend- 
ant altogether;  as  to  what  woold  rednce  the  homidde  frcmi  murder  in  the 
first  to  murder  in  the  second  degree;  and  as  to  the  dements  of  each 
crime;  and  further  charged  them  that  "if  then,  they  were  satisfied,  fnnn 
the  proof,  that  the  accused  was  guilty  of  murder  in  the  first  degree,  they 
should  simply  say  so;  but  if  they  bdienred  otherwise,  or  were  not  satis" 
fied,  beyond  a  reasonable  doubt,  that  she  was  guilty  of  murder  in  the 
first  d^ree,  then  they  should  find  her  guilty  ^  murder  in  the  second 
degree,  and  proceed  to  assess  the  penalty,"  etc. 

JmtOR  IS  COMPETKXT,  AND  WILL  NOT  BB  "HXLD  TO  HATB  FOBMXD   OmnOH 

SumciENT  TO  PisQUALDTT  Hoi  on  a  challenge  for  cause,  where  he  states 
on  his  voir  dirt  that,  from  having  heard  a  part  of  the  eridenoe  before  the 
examining  court,  he  has  formed  a  partial  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  which,  though  it  "  might  '*  to  some  extent,  he  doea 
not  think  would  influence  his  verdict,  if  he  states,  further,  that  he  has 
no  fixed  opinion  in  the  case  that  would  influence  his  verdict 

•Jitror's  Exprkssbd  Opinion  that  Defendant  is  of  Bad  Charaotbb  is  hot 
Kbobssarilt  Ground  of  Disqualification.  And  certainly  an  exprea- 
sion  to  that  effect,  made  jocularly  before  trial,  and  not  in  reference  to  the 
case  on  which  the  defendant  is  to  be  tried,  will  not  disqualify  him. 
Otherwise,  bad  men  could  never  bo  tried  for  want  of  qualifled  jurors. 

Compbomkb  Vbrdict— What  duks  nut  Constitutb:  See  facts  of  this 
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Ihdictmeiit  against  appellant,  charging  her^  in  four  aefveral 
coontBy  with  the  nrardeT  of  Mary  Abigail  Heady,  on  the  elev- 
enth of  Angust,  1858.    The  first  count  charged  the  murder  to 
have  been  committed  by  administering  a  poison  called  co* 
bftlt;  the  second,  by  strangling  with  a  cloth  tied  around  the 
neck  of  the  deceased;  the  third,  by  throttling  the  deceased, 
and  choking  her  to  death;  and  the  fourth,  by  means  unknown 
to  the  grand  jury.     One  of  the  regular  jurors,  George  White, 
wag  examined  touching  his  qualifications,  and  was  by  the  de- 
fendant challenged  for  cause.    The  juror  stated  on  his  voir 
dire  that  he  had  heard  a  part  of  the  eyidence  before  the  exam-  * 
ining  magistrate,  and  had  formed  a  partial  opinion  on  it,  as 
to  the  guilt  or  innocence  of  the  accused,  but  did  not  think  it 
would  influence  his  verdict.    On  being  asked  "if  it  would  do 
no  to  any  extent,"  he  replied,  "It  mighf    To  further  ques- 
tions, he  said  that  he  bad  no  fixed  opinion  on  the  case  that 
would  influence  his  verdict,  and  that  "he  thought"  that  it 
would  not  be  influenced  by  the  partial  opinion  he  had  formed. 
In  reply  to  a 'question  from  the  court,  he  said  that  he  was 
properly  understood  as  saying  "that  he  had  no  established 
opinion  as  to  the  guilt  or  innocence  of  the  accused  at  that 
time."     The  court  ruled  him  competent.    The  defendant  then 
challenged  the  juror  peremptorily,  and  excepted  to  the  ruling. 
The  deceased  was  a  girl  aged  about  sixteen  or  seventeen  years, 
whom  a  Dr.  Monroe,  the  husband  of  the  defendant,  brought  to 
Texas,  from  Baltimore,  during  the  summer  of  1858.    The  doc- 
tor claimed  her  as  his  niece,  and  she  recognized  him  as  her 
uncle.    He  took  her  to  his  residence,  where  she  died.    The 
deceased  had  been  at  the  defendant's  house  but  a  few  weeks 
before  the  latter  began  to  treat  her  with  great  harshness,  rude- 
ness, and  severity.    It  appeared  that  the  defendant  was  jeal- 
ous of  the  girl,  suspected  her  of  an  improper  intimacy  with  her 
husband,  and  accused  her  of  a  want  of  virtue.    It  was  proved 
that  she  was  violently  opposed  to  a  matrimonial  engagement 
which  she  stated  to  exist  between  her  son  by  a  former  mar- 
riage and  the  deceased.    Speaking  on  that  subject  to  the  wit- 
ness Mrs.  Graham,  she  told  her  that  she  would  rather  plunge 
a  dagger  to  the  girl's  heart  than  acknowledge  her  as  a  relation. 
This  remark  was  made  at  three  several  times.    According  to  the 
evidence,  Mrs.  Monroe  did  not  believe  the  girl  to  be  the  niece 
of  her  husband,  but  on  the  contrary,  an  impostor.    Defendant 
porsaed  a  course  of  constant  abuse  towards  the  girl,  and  used 
fiolence  upon  her  person  by  slapping  her  in  the  frtce,  and  on  one 
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occasioa  whipped  her  with  switches.    And  the  defendant  woald 
not  allow  the  g^l  to  leaTefior  fear  that  the  deceased  might  spread 
reports  against  her.    Defimdant  had  several  times  expressed 
the  wish  that  Abby,  as  the  deceased  was  commonly  called^ 
would  die,  cr  was  dead.    Defendant  showed  no  feeling  of  sor- 
row for  Abby  after  the  burial;  but  said  that  she  was  glad  she 
was  dead^  and  she  could  have  some  peace.    By  promises  of 
forgiTeness  and  protection,  the  defendant  obtained  from  the 
deceased  a  confession  that  she  had  had  criminal  intercourse 
with  Dr.  Monroe.    After  this  her  treatment  of  the  girl  wae 
much  worse,  and  she  charged  her  with  being  pregnant.     De- 
fendant several  times  said  to  the  deceased  that  if  she  was  in 
her  place  she  would  kill  or  destroy  herself  in  some  way.     The 
girl  was  simple-minded,  weak,  timid,  and  very  affectionate. 
She  stood  in  great  fear  of  the  defendant,  and  had  no  relatione 
or  home  in  Texas.    There  was  rebutting  testimony  tending  ta 
show  kindly  feeling  by  defendant  toward  the  deceased.     One 
witness  who  had  been  residing  in  the  family  preceding  the 
death,  left  on  the  Sunday  previous  thereto,  '^because  of  the 
trouble  going  on;  there  had  been  threats  made;  did  not  know 
what  might  turn  up,  and  did  not  wish  to  be  there.  Was  afraid 
that  something  was  going  to  happen,  and  did  not  know  but 
what  we  might  all  be  poisoned;  was  afraid  the  defendant  might 
do  it."    After  the  death,  on  the  evening  of  the  burial,  one  wit- 
ness heard  a  whispered  conversation  between  the  defendant 
and  her  husband,  as  to  what  should  be  written  to  the  friends 
of  Abby  at  the  north,  about  her  death.    The  defendant  sug- 
gested to  write  them  that  she  died  of  whooping-cough  or  yellow 
fever.    He  replied  that  he  left  it  all  to  her.    It  was  proved 
that  the  defendant  brought  cobalt  to  the  house  a  month  before 
the  death  of  the  deceased;  and  about  the  time  it  was  brought 
defendant  talked  about  poisoning  herself,  and  insinuated  that 
^' she  would  poison  all — ^her  husband  and  all;"  but  witness 
had  heard  the  deceased  say  that  she  would  take  anything  that 
would  poison  her,  if  her  aunt  would  get  it  for  her,  and  witness 
saw  Abby  with  the  cobalt  on  the  Simday  preceding  her  death* 
About  sundown  on  the  evening  of  the  death,  William  Purvi8,who 
lived,  as  he  stated,  some  two  or  three  hundred  yards  distant, 
testified  in  substance  that  he  heard  a  whipping  taking  place 
at  the  house  where  the  girl  lived;  that  he  knew  the  girl's  voice; 
that  the  young  woman  was  uttering  cries  of  distress.    Had 
heard  similar  disturbances  over  there  frequently;  but  heard 
none  before  the  girl  went  there,  nor  since  her  death.    Another 
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witness  also  testified  to  the  same  whipping  on  the  eyening  of 
the  death,  and  of  the  screams  for  mercy.    The  whipping  lasted 
ten  nunntes.     The  girl  died  on  August  lltb,  was  buried  on 
the  twelfth,  and  on  the  thirteenth  a  coroner's  inquest  was  held. 
Two  physicianB  examined  the  body,  and  stated  that  there  was 
a  marked  discoloration  of  the  skin,  a  remarkable  liyidity,  com- 
mencing about  the  collar  bone,  and  extending  over  the  neck 
and  head.    The  face  was  somewhat  swoUen,  a  bloody  froth 
was  oozing  from  the  mouth  and  nose,  the  pupils  of  the  eyes 
dilated,  the  lungs  very  much  congested,  but  otherwise  healthy, 
and  the  heart  apparently  healthy,  the  right  cavity  extended. 
In  the  stomach  was  found  one  half  ounce  of  cobalt,  in  a  crys* 
talline  state,  with  sharp  comers,  one  piece  of  which  was  fifteen 
or  sixteen  grains.    The  womb  presented  nothing  abnormal, 
was  apparently  healthy,  and  of  the  ordinary  size  of  that  of  a 
virgin.    There  was  nothing  in  its  appearance  to  justify  a  belief 
that  she  had  had  sexual  intercourse.    On  the  back,  over  the 
shoulder  blades,  the  skin  appeared  indurated,  and  several 
livid  places  on  the  back,  with  a  little  abrasion  of  the  skin, 
which  looked  like  cuts  or  strokes  with  a  whip,  from  their  ap- 
pearance, were  caused  before  death,  probably  a  day  or  two. 
One  physician  thought  it  impossible,  from  the  size,  hardness, 
angular  sharp  corners,  and  crystalline  shape  of  the  cobalt, 
that  it  could  have  been  voluntarily  swallowed;  could  not  con- 
ceive how  it  was  possible.    The  other  physician  said  "  he  did 
not  know  she  could  swallow  it."    The  physicians  expressed  a 
positive  and  decided  opinion  that  the  deceased  died  from  stran- 
gulation, caused  probably  by  the  use  of  a  handkerchief  or  cloth 
tied  around  the  neck,  and  not  from  the  effects  of  the  poison, 
which  nevertheless  would  of  itself  have  proved  fatal.  Other  phy- 
eicians,  not  present  at  the  post  mortem^  were  examined.   From  the 
whole  medical  examination  it  appeared  that  the  results  of  the 
examination  of  the  body  exhibited  the  general  symptoms  of 
death  by  strangulation,  and  none  which  conclusively  led  to  a  dif- 
ferent opinion.    At  the  inquest,  the  conduct  of  the  defendant,  as 
well  as  that  of  her  husband,  was  very  suspicious;  manifested 
by  acts  and  conversations  of  both,  and  the  flight  of  the  latter. 
They  endeavored  to  persuade  those  officiating  for  the  purpose 
of  the  inquest  that  a  disinterment  was  wholly  unnecessary; 
the  defendant  stating  that  the  deceased  was  not  virtuous,  was 
three  months  gone  in  pregnancy,  and  had  committed  suicide 
by  poison  to  hide  her  shame.    The  exculpatory  testimony 
tffered  by  defendant  is  adverted  to  in  the  opinion.    Sweeny 
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testified  that  the  deceasedi  on  the  dayof  her  death,  about  noon 
and  before  dinner,  was  yoniiting.  He  asked  her  what  was  the 
matter;  to  which  she  replied  that  she  had  taken  poison.  The 
reason  given  by  her  was  that  she  had  disgraced  herself,  and 
did  not  want  to  live.  Witness  stated  that  there  was  no  scream- 
ing, nor  any  such  exclamations  at  home,  on  the  occasion,  as 
described  by  Purvis;  but  that  he  got  pepper  in  his  eyes,  and 
^  hollered "  when  mixing  pepper  and  brandy,  at  the  request 
of  his  mother,  to  rub  the  deceased.  The  testimony  of  Coombs 
was  confirmatory  of  Sweeny's  statements  in  respect  to  the  time 
and  manner  of  the  death;  and  ignorance  as  to  violence  or  pun- 
ishment being  used  on  the  evening  and  day  of  the  death  of  de- 
ceased. He  said  that  he  saw  her  go  to  the  room  of  William 
Stanley,  defendant's  son  by  a  former  marriage,  and  made  some 
statements  tending  to  confirm  the  testimony  impeaching  her 
virtue,  but  not  more  direct  or  positive  than  the  other  testimony 
given  by  Sweeny.  On  the  whole,  the  testimony  of  Sweeny  and 
Coombs  did  not  seem  to  have  weight,  consistency,  or  proba- 
bility enough  to  make  it  appear  credible.  Its  conflict,  too, 
with  facts  clearly  established,  implicating  the  defendant  in  the 
crime  charged,  and  with  other  circumstances  properly  subjected 
it  to  suspicion.  The  charge  objected  to  as  calculated  to  mis* 
lead  the  jury  into  the  belief  that  they  were  instructed  to  find 
the  defendant  guilty  of  murder  in  the  second  degree  was  as 
follows:  "  If,  then,  you  are  satisfied,  from  the  proof,  that  the 
accused  is  guilty  of  murder  in  the  first  degree,  you  will  simply 
say  so;  but  if  you  believe  otherwise,  or  are  not  satisfied,  be- 
yond a  reasonable  doubt,  that  she  is  guilty  of  murder  in  the 
first  degree,  then  you  will  find  her  guilty  of  murder  in  the 
second  degree,  and  proceed  to  assess  the  penalty  at  not  less 
than  five  years'  confinement  in  the  penitentiary."  What  pre- 
ceded this  charge  appears  in  the  opinion.  The  verdict  was 
guilty  of  murder  in  the  second  degree,  and  the  punishment 
was  assessed  at  six  years'  imprisonment  in  the  penitentiary. 
When  the  jury  retired  to  consider  of  their  verdict,  after  read- 
ing over  the  charge  in  part,  the  first  question  asked  was, 
whether  each  juror  had  made  up  his  mind  as  to  the  guilt  or 
innocence  of  the  accused.  The  answer  was  "yes,"  without 
stating  the  conclusion  of  any  one  of  them.  It  was  then  sug- 
gested, in  order  to  ascertain  how  they  stood,  that  each  should 
write  his  opinion,  and  put  it  in  a  hat,  without  stating  which  juror 
entertained  such  opinion,  with  the  object  that  no  juror  should 
be  influenced,  in  his  opinion,  by  what  any  other  thought.   Two 
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of  the  jnrora  bemg  unable  to  write,  the  mode  of  expsesBing  th«- 
qimoii  agreed  on  was  that  each  should  make  marks  on  a 
paper,  or  leave  it  blank.  A  blank  signified  acquittal;  two 
marks,  gnilty  of  murder  in  tbe  first  degree;  and  one  mark, 
guilty  of  murder  in  the  second  degree.  Several  ballots  were^ 
taken  under  this  pirooess.  The  charge  was  finally  read  through^ 
and  statements  were  made  by  diflerent  jurors  as  to  their  un- 
derstanding of  the  testimony  of  different  witnesses.  This  pro» 
cess  was  repeated,  without  any  juror  expressing  to  the  othera 
what  was  his  opinion,  otherwise  than  as  described,  and  with- 
out a  discussion  of  the  penalty,  until  the  tenth  ballot  was 
reached,  which  resulted  as  stated  above.  In  assessing  the  pen- 
alty no  ayerage  was  agreed  on,  but  each  expressed  his  opinion 
as  to  the  penalty,  and  all  finally  agreed  on  the  term  of  six 
years.  Motion  for  a  new  trial  was  overruled,  and  judgment 
entered  on  the  verdict 

Henderson  and  JohntUme^  amd  Cane  and  OoldthwaUef  fivr  tha 
appellant. 

ChnoAom,  aUomey-generaln  for  the  appellee. 

By  Court,  Robbbts,  J.  The  main  ground  of  error  relied  on 
is  in  refusing  a  new  trial,  because  the  verdict  was  not  war- 
ranted by  the  evidence. 

The  evidence  is  conflicting  in  its  tendencies,  and  imposed 
on  the  jury  the  necessity  of  both  determining  upon  the  cred- 
ibility of  the  witnesses,  and  of  reconciling  the  tacts  as  best 
they  could.  The  exculpatory  testimony  was  given  mainly  by 
Coombs  and  Sweeny;  the  former,  a  man  hired  to  work  by 
defendant,  and  the  latter,  her  son,  about  fourteen  years  of  age. 

Their  evidence,  intrinsically  considered,  may  be  liable  ta 
objection.  Without  entering  into  an  extended  discussion  of 
the  facts  which  would  authorise  the  jury  not  to  attach  great 
importance  to  their  testimony,  it  will  suffice  to  advert  to  one 
circumstance  in  connection  with  it.  They  profess  to  have 
been  about  the  house  of  defendant  during  the  day  the  giri 
died,  and  to  be  cc^nizant  generally  of  what  was  gmng  on  in 
relation  to  her.  They  give  no  account  of  her  being  whipped 
on  that  evening,  nor  do  they  account,  in  any  credible  manner, 
for  the  cries  of  distress  that  were  uttered  there.  That  this 
girl  was  whipped,  and  that  by  the  defendant,  or  with  her 
assent,  on  that  evening,  there  can  be,  as  we  believe,  no  shadow 
of  doubt    The  stripes  found  on  her  back,  the  cries  and  alter- 
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cation  heard  by  Purvis  80  distinctly  at  a  considerable  distance, 
and  which  were  heard,  though  not  so  distinctly  detailed,  by 
another  witness,  force  the  mind  to  the  conclusion  that  it  did 
take  place;  and  that  being  once  established,  the  exculpatory 
influence  of  Coombs's  and  Sweeny's  testimony  is  destroyed. 
What  was  she  being  whipped  for,  after  it  was  known  that  she 
had  taken  poison?  That  question  cannot  be  answered,  when 
considered  in  reference  to  the  desperate  ill-will  and  brutal 
treatment  of  defendant  towards  this  girl  habitually  exercised, 
otherwise  than  by  implicating  her  in  the  guilt  of  the  murder 
of  this  girl.  Upon  that  proposition  the  mind  of  the  jury  could 
rest  satisfactorily.  As  to  what  were  her  purposes  in  doing 
or  instigating  the  deed,  and  as  to  how  it  was  done,  the  mind 
may  possibly  hesitate  as  to  a  definite  conclusion.  And  heace, 
the  charge  given  by  the  court  as  to  murder  in  the  seccHid 
degree  was  not  inappropriate;  and  hence,  also,  we  may  ac- 
count for  the  jury  having  found  her  guilty  of  murder  in  the 
second  degree. 

As  to  the  objection  taken  to  the  charge,  that  it  Jv^as  calcu- 
lated to  mislead  the  jury,  by  requiring  them  to  find  the  de- 
fendant guilty  of  murder,  if  not  of  the  first  certainly  of  the 
second  degree,  we  are  of  opinion  that  it  is  not  well  taken. 
The  court  had,  with  great  precision  and  clearness,  instructed 
the  jury  as  to  the  character  of  doubt  that  should  acquit  the 
defendant  altogether;  and  also  that  would  reduce  the  homi- 
cide from  murder  in  the  first  to  murder  in  the  second  degree. 
And  after  having  done  this  with  such  manifest  care,  the  jury 
could  hardly  have  believed  or  suspected,  from  the  clause  in 
the  charge  objected  to,  that  the  court  was  undertaking  to  de- 
termine for  them  that  there  was  no  doubt  in  the  case,  upon 
which  they  could  rest  an  acquittal.  Experience  of  criminal 
trials  shows  that  juries  in  this  country  are  not  ready  in  sus- 
pecting that  their  legitimate  powers  are  attempted  to  be  taken 
away  firom  them;  nor  are  they  any  more  ready  to  yield  to  an 
improper  usurpation,  had  it  been  attempted.  We  think,  in 
this  case,  it  was  neither  done  nor  attempted  to  be  done;  but 
on  the  contrary,  that  no  reasonable  men,  who  might  have  been 
impaneled  to  try  the  cause,  could  have  inferred,  in  the  slight* 
est  degree,  from  the  charge  that  they  were  not  at  liberty  to 
find  the  defendant  not  guilty  of  any  ofiTense,  if  the  facts  dic- 
tated that  verdict  to  their  judgment  and  consciences. 

As  to  the  juror  White,  who  was  pronounced  to  be  competent 
by  the  ooort,  we  do  not  think  he  had  formed  that  sort  of  opinion 
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aa  that  the  oourt  could  adjadge  that  he  was  disqualified:  Code 
Crim.  Proc.,  art.  579. 

A  groond  of  the  motion  for  a  new  trial  is  fotinded  on  an 
expression  of  Dunn,  one  of  the  jurorSi  made  by  him  before  the 
trial,  that  "he  thought  she  [defendant]  ought  to  have  been 
hung  twenty  years  ago."  This,  as  it  appears,  was  prompted  by 
a  remark  made  by  the  witness,  upon  her  passing  by  them, 
that  he  (witness)  thought  she  ought  to  be  hung.  It  was 
Bald  in  a  loose,  jocular  way,  and  so  far  as  the  juror  was 
concerned,  had  no  re&rence  to  this  case.  If  taken  to  have 
been  seriously  made,  it  conveys  the  general  idea,  entertained 
by  him,  that  she  was  a  very  bad  woman.  Such  general  idea 
is  not  necessarily  a  ground  of  disqualification;  if  it  were,  no- 
toriously bad  men  never  could  be  tried,  for  want  of  qualified 
jurors. 

After  a  careful  examination  of  the  record,  we  find  nothing 
in  the  evidence  of  the  physicians  and  other  witnesses  for  the 
state,  upon  which  the  verdict  is  based,  which  is  calculated  to 
raise  a  suspicion  of  their  integrity,  or  intelligence,  in  reference 
to  the  matters  of  which  they  speak;  we  find  nothing  in  the 
mode  adopted  of  finding  a  verdict  at  all  objectionable;  we  find 
nothing  in  the  charge  objected  to  calculated  to  produce  a 
wrong  impression;  and  have  no  reason  to  believe  that  the 
defendant  did  not  have  a  fair  trial  in  every  way,  and  was  fairly 
ctHivicted,  while  being  fully  and  doubtless  ably  defended  by 
counsel  of  her  own  selection. 

Judgment  afiSrmed. 

JuBOR  IS  DiSQUAunxD  whiBDiB7fat  ho  has  fonnod  or  oxptonod  s  potttiTo 
opaktt,  uTMpeclive  of  the  ovidence  on  whidi  the  opfbion  wm  based:  People 
T.  MaOer,  21  Am.  Dec.  122. 

JdtoBs  ABM  JiTDOXS  OF  CBXDisnJTT  09  WiTKiss:  TcsyloT  T.  EMy,  68  Am. 
Dec  150. 

Kiw  Tbial  ought  vot  to  bi  Gbaivtsd  oir  Grouvd  that  Vbrdict  13 
AOADTST  EymsHCB,  where  the  evidence  on  both  sides  wm  merely  eircamstan- 
tUl:  Sharp  v.  TTadb/j^e,  14  Am.  Dec  37;  or  where  it  waa  conflicting,  involving 
a  determination  of  the  credibility  of  the  witnesses:  DauglcuB  v.  Toueey,  20  Id. 
61fi,  and  cases  cited  in  note  thereto  620;  or  where  there  waa  evidence  on  both 
ndes,  imleas  it  ia  manifest  that  the  jury  have  mistaken  or  abused  their  trust: 
Baker  v.  Brigge,  19  Id.  311;  or  where  there  ia  evidence  to  sustain  the  verdict, 
unless  the  great  preponderance  of  evidence  is  against  it:  Perry  v.  Smithy  26 
1(L  236.  A  new  trial,  in  such  cases,  ought  to  be  granted  only  in  a  case  of 
plain  deviation,  and  not  in  a  doubtful  one,  merely  because  the  court,  if  on  the 
jury,  would  have  given  a  different  verdict:  Roee  v.  Overton^  2  Id.  552.  But  a 
new  trial  should  be  awarded  when  the  verdict  is  against  evidence  that  leaves 
nq  doubt  in  an  intelligent  and  disinterested  mind:  Newecm  v.  Lycan^  20  Id. 
Am.  Dec  Vox..  LXXVI— 6 


66  MoNBOB  V.  StATB.  [Texa% 


156.    its  to  diBqualifieatioii  of  Juror  m  ground  for  new  trials  too  note  to 
Bm  ▼.  Ame$,  0  Id.  81. 

Prboovoutxd  Opinions  mb  QRaum>  iob  Ghallingb  to  Jubobs  la 
enwed  in  an  extended  note  to  8mUh  v.  JBames^  86  Am.  Deo.  621-633. 

JOOULAB   Ck>NVXBaATION   BKTWXBN   JUBOB  IN   CBOOXAIs   OjLSE   AND   Bv- 

flTANDXB,  in  the  presence  of  the  officer  in  charge  of  the  Jory,  npon  »  msttv 
not  ooonected  with  the  case  on  trial,  is  no  ground  for  a  new  trial:  Frikkalt  w» 
Stale,  62  Am.  Deo.  468. 

Ibbbqulab  Yxbbiotb:  See  WUam  t.  Benymam,  63  Am.  Deo.  78^  and  noli 
60. 

Thb  PUNdPAL  0A8B  WAS  GITBD  in  oaoh  of  the  following  anthcritaes  and  ts 
the  point  stated:  It  is  only  necessary  to  give  sach  instniotions  as  are  appli- 
cable to  erery  legitimate  deduction  which  the  jnry  may  draw  fnmi  tho  fiaete: 
Johnson  T.  Stale,  27  Tex.  766.  Though  a  charge  dearly  etraneoas  may  bo 
objected  to  for  tiie  first  time  in  the  appellate  courts  yet»  in  cases  of  fekmy,  tf 
it  relates  to  a  material  matter  and  was  calcolated  to  mislead  the  jnry  ts 
defendant*8  injury,  it  will  constitute  cause  tor  a  reyersal:  BUihop  ▼.  Staler  43 
Id.  396;  Ma4x  t.  Stale,  9  Tex.  App.  113;  Haynea  v.  Stale,  2  Id.  87.  Reaaoa- 
able  doubt  is  such  a  doubt  as  ^lirly  and  naturally  presents  itself  from  the 
facts  which  the  jury  believe  to  be  true.  The  rule  is  that  all  material  Caols 
which  the  jury  believe  to  be  true  should  lead  in  such  a  manner  to  the  oondn- 
aion,  to  a  moral  certainty,  that  defendant  is  guilty,  as  that  they  cannot  rea- 
sonably believe  otherwise:  Broum  v.  StaU,  1  Id.  159.  In  cases  of  murdec;  a 
charge  upon  the  reasonable  doubt  between  the  difforent  degrees  of  murder  is 
proper  and  neoeaaaiy,  especially  when  such  a  charge  is  asked  by  <i^mi«iMifc 
Oftentimes,  it  is  of  as  great  and  vital  importance  to  a  defendant  to  haw 
the  benefit  of  whatever  reasonable  doubt  may  arise  in  determining  fba 
grade  end  degree  of  his  crime  as  in  adjudging  the  general  measure  of 
his  guilt:  Murray  v.  Stale,  Id.  423;  Blake  v.  Stale,  8  Id.  684.  WImb 
the  evidence  is  conflicting  in  its  tendency,  as  it  often  is,  the  duty  is 
neoesflsrily  imposed  on  the  jury  of  determining  on  the  credibility  of  tho  wit> 
noises  snd  of  reconciling  tiie  facts  as  best  they  can:  Searqf  v.  Stale,  1  U. 
444;  Ridene  v.  Stale,  41  Tex.  20a  No  rule  of  law  authorizes  a  court  to  im- 
struct  a  jury  to  discard  testimony  which  they  consider  improbable  or  untn^ 
and  find  their  verdict  upon  such  testimony  as  they  regard  as  true  and  wortlqr 
of  credit.  Intimations  by  the  court  of  sny  opinion  upon  the  weight  or  the 
credibility  of  evidence  infringe  upon  the  province  of  the  jury:  BtUter  v.  8iai% 
3  Tex.  App.  50.  In  Bothschild  v.  State,  7  Id.  543,  it  is  said  that  the  juror  in 
the  principal  case,  who  had  no  established  opinion  at  the  time  of  trial,  bat 
who  had  formed  a  partial  opinion  from  having  heard  a  part  of  the  evidence 
before  the  examining  court  which  "might"  influence  his  verdict^  though 
he  tiionght  not,  was  challenged  peremptorily  and  did  not  sit.  The  facts  of 
the  principal  case  seem  to  show,  however,  that  he  did  sit  In  BotheckUd  ▼• 
Stale,  supra,  it  was  held  that  a  juror  in  a  capital  case  who  had  formed  an 
opinion  that  the  accused  was  guilty  before  he  heard  the  evidence  and  re- 
tained it  in  his  voir  dire,  avowing  his  purpose  to  act  upon  such  belief  unless  ho 
heard  something  that  would  change  it^  was  not  an  impartial  juror,  and  was 
subject  to  challenge  for  bias.  Further,  that  when  the  accused  had  already  «s- 
hausted  his  peremptory  challenges,  it  was  error  to  overrule  his  challenge  te 
such  cause  and  to  impanel  the  juror.  Had  the  accused  been  able  to  disposi 
of  the  juror  by  peremptory  challenge,  the  overruling  of  his  challenge  for  canas 
would,  it  was  said,  have  presented  a  di£ferent  question  on  appeaL  ^^^*"»'«^ 
this  opinion  in  exteneo  on  the  subject  of  the  competent  of  jurors  in  erinmul 
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Jtaea,  and  where  numeroiu  caaet  aie  roviewad.  Tbe  eompefcancy  d  ft  Jurar 
in  such  a  case  waa  also  the  nibject  of  disciunoa  in  i^lne^T.  Siaie,  4S  Tax.  882. 
when  the  juror  had  fonned  an  opinion  frcmi  a  report  ol  evidenoe  in  another 
case  where  defendant  was  jointly  indicted  with  defendant  in  this  oaae^  as  to 
the  gnilt  or  innocence  of  the  accused;  and  stated  on  ezamination,  touching 
his  qualifications,  that  it  would  require  other  end  diflerent  evidenos  to  cfasQgs 
his  opinion;  but  that  the  opinion  so  fonned  would  not  Jnflnimoe  his  Terdiet  in 
the  slightest  degree;  and  that  he  would  go  into  the  jury-box  and  gifo  the  ae* 
cnsfhl  a  fair  and  impartial  trial,  etc.  ^e  coort  below  prononnced  the  jnzor 
impartial  This,  on  appeal,  was  held  to  be  erroneous,  and  the  principal  case 
was  distingoiahed  from  it,  because,  in  the  principal  case^  the  jndge^  before  ds- 
tennining  thst  the  juror  was  qualified,  satisfied  himsdf  by  the  answers  to  his 
questions  that  the  juror  had  really  fdrnied  no  oonduaion  as  to  the  guilt  cr 
innocence  of  the  prisoner. 


Campbell  v.  Wilson. 

[2S  Tbxas,  963.] 

IxiAXCT  18  Pbrsokal  Priyiucob  OK  ExBMPTiON,  and  the  burden  of  proof 
rests  on  the  person  setting  up  the  privilege. 

Bsibus  nf  Familt  Bible  abb  Admibsiblb  to  Pbotb  Daib  or  Bibth, 
when  primary  evidence  cannot  be  obtained.  Such  entries  are  secondary 
evidence,  and  are  excluded,  when  better  evidence  is  shown  to  be  acoes- 
sible.  ^ey  come  ¥dthin  the  general  rule  which  ezdndes  secondary 
when  primary  evidence  can  be  obtained. 

MicAH  P.  Wilson,  the  defendant  in  error,  sued  William  O. 
Campbell,  the  plaintiff  in  error,  on  a  promiflsory  note  for  one 
hmidred  dollars.  The  defendant  pleaded  that  he  was  an  in- 
fant when  the  note  was  executed,  and  offered  in  evidence,  in 
support  of  his  defense,  the  family  record  of  birfhs,  deaths,  etc., 
of  the  members  of  his  father's  family,  contained  in  a  Bible 
which  was  produced.  The  defendant's  brother,  John  Camp* 
bell,  identified  the  Bible  as  that  which  had  been  recognized 
as  containing  the  family  record  since  his  first  rocoUection.  He 
testified  that  their  father  was  dead;  that  he  did  not  know  who 
made  the  entries;  and  that  the  mother  of  defendant  and  wit- 
ness was  alive,  and  in  Austin  county^  where  the  cause  was 
tried.  The  court  refused  to  allow  the  entries  of  births  in  the 
Bible  to  be  read  to  the  jury.  Verdict  and  judgment  in  favor 
of  the  plaintiff,  for  the  amount  of  the  note. 

Ilunt  and  HoUandj  for  the  appellant. 
Frank  Lipscomb^  for  the  api)cllee. 

By  Court,  Wheeleh,  C.  J.  Infancy  is  a  personal  privflegoi 
or  exemption,  and  the  burden  of  proof  rests  on  the  person  set- 
ting up  the  privilege.  The  assertion  of  this  principle  was  what 
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WM  meant  by  the  charge  of  the  court  complained  of;  and  it 
would  doubtless  be  bo  understood:  There  is  no  reason  to  ap- 
prehend that  the  jury  were  miRled  by  the  charge. 

The  entries  in  the  family  Bible,*  offered  to  prove  the  date  of 
the  defendant's  birth,  were  excluded  upon  the  ground  that 
there  was  better  evidence  accessible,  his  mother  being  within 
reach  of  the  process  of  the  court.  In  this  there  was  no  error. 
It  has  been  considered  that  these  entries  stand  on  the  ground 
of  family  acknowledgments,  and  that  they  are  admissible,  on 
account  of  their  publicity,  without  proof  that  the  entries  were 
made  by  a  member  of  the  family:  1  Phill.  Ev.  231, 216,  note  2; 
Monkton  v.  Attomey-Generaly  2  Buss.  &  M.  162.  But  when  bet- 
ter evidence  is  shown  to  be  accessible,  they  are  excluded,  by 
the  rule  that  excludes  the  secondary  when  primary  evidence 
can  be  obtained.  When  admitted,  it  is  in  general,  as  the  dec- 
laration of  the  persons  by  whom  they  were  made.  But  they 
cannot  be  received,  where  the  father,  mother,  or  other  declar- 
ant, is  present  in  court,  or  within  reach  of  process:  Taylor  v. 
Hawkins,  1  McCord,  165.  Thus  the  mother's  entry  in  the 
family  Bible  was  held  to  have  been  properly  rejected,  she  be- 
ii^  in  court:  Leggett  v.  Boydj  3  Wend.  876.  There  is  no  error 
in  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 

Bell,  J.,  did  not  sit  in  this  case. 

Ikfavot  is  Pebsonal  PsivnAOB:  See  note  to  OUmt  ▼.  HMUet,  7  Am.  Dea 
136;  Beeier  y.  Bullia,  13  Id.  161. 

Sboondabt  EvmENOE  IS  AuMTsanff.K  it  Prdcabt  is  Uvattaivablb:  Al' 
ien  T.  State,  68  Am.  Bee  467. 


HoLLOWAY  V.  Memphis,   El   Paso,  and   Paoifio 

Railroad  Company. 

[28  TSZA8,  466.] 

Onxsis  CAsam  Takb  Judicial  Notiok  of  a  f oreiga  law  oreatiiig  a  foreign 
eecpenttioBy  or  of  a  private  statute  creating  a  domestio  corporation. 

PaivATs  Domestic  Gobfobation  must,  likb  Foreign  Ck)BPOBATioN,  Avn 
AND  Pkovb  Fact  of  Inoobpokation. 

PRTTION  OF  DOMESnO  COBPORATION,  SUINQ  AS  PLAINTIFTO,  IS  IlTSUFFICIKRT 

if  it  lacks  an  averment  that  snch  plaintiffs  are  a  corporation. 
Lbqal  Cobfobatb  Existenob  of  Ck>MPANT  IS  NOT  ADMrrnsD  from  the  mere 
faet  that  ene  dealing  with  it  has,  in  a  contract  with  the  company,  desig- 
nated it  by  a  name  appropriate  to  a  corporate  body,  unless  it  is  distinctly 
stated  in  the  contract  that  it  is  an  incorporated  company.  Such  desig- 
Bsfim  adaitB  only  the  existenee  of  an  association  acting  widsr  liiat  name. 
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The  Memphis,  El  Paso,  and  Pacific  Baihroad  Company,  on 
December  18, 1858,  sued  the  plaintiff  in  error  to  recover  the 
sum  of  one  hundred  and  ten  dollars,  upon  defendant's  sub- 
Kiiption  to  the  stock  of  the  Memphis,  El  Paso,  and  Pacific 
Railroad  Company.  The  petition  of  the  plaintifiis  stated  the 
eause  of  action  against  the  defendant  without  any  averment 
as  to  who  composed  the  company,  or  that  they  were  incorpo- 
rated, or  authorized  to  sue.  The  contract  sued  upon  read: 
^We,  the  undersigned,  promise  to  pay  the  Memphis,  £1  Paso, 
and  Pacific  Railroad  Company  the  amount  of  stock  set  opposite 
our  names,"  etc.  This  contract  was  signed  by  the  defendant, 
who  had  subscribed  five  hundred  dollars.  Defendant  demurred 
on  the  special  ground  that  the  petition  did  not  state  that  said 
company  was  ever  incorporated,  or  if  ever  incorporated,  that  it 
was  legally  organized;  that  it  did  not  allege  who  the  said 
company  were,  or  where  they  resided;  and  that  there  was  no 
general  or  public  law  incorporating  such  company  as  that 
described.  The  demurrer  was  overruled.  A  jury  was  waived 
and  the  cause  was  submitted  to  the  court  Plaintiff  recovered 
judgment  for  the  amount  sued  for,  with  interest. 

J.  A.  N.  Murray,  for  the  plaintiff  in  error. 
B,  W.  Qrayj  for  the  defendants  in  error. 


By  Coort,  Wheeleb,  C.  J.  It  is  the  settled  rule  of  the  Eng- 
lish law,  and  it  is  the  xule  in  New  York,  Virginia,  and  some 
of  the  other  states,  that  where  a  body  politic  institutes  legal 
proceedings,  either  on  a  contract  or  to  recover  property,  it 
must,  at  the  trial,  under  the  general  issue,  prove  the  fact  of 
incOTporation:  Angell  &  Ames  on  Corporaticxifl,  4th  ed.,  sec. 
632,  and  cases  cited.  In  the  case  of  Bank  v.  Simontony  2  Tex. 
631,  this  court  held  that  the  plaintiffs  must  aver  and  prove 
that  they  were  a  body  corporate,  duly  constitttted  by  compe- 
tent authority,  to  enable  them  to  maintain  this  action.  That 
was  the  case  of  a  foreign  corporation.  But  the  principle  of  the 
decision  applies  equally  to  a  domestic  corporation,  created  by 
private  act,  of  which  the  court  cannot  judicially  take  notice. 

In  some  of  the  states,  a  different  rule  obtains,  and  it  is  held 
that  if  in  a  suit  by  a  corporation,  the  defendant  plead  the  gen- 
eral issue,  it  is  an  admission  of  the  corporate  existence  of  the 
plaintiffii,  on  the  principle,  it  seems,  that  by  pleading  to  the 
merits,  the  defendant  admits  the  capacity  of  the  phuntifis  to 
iiie:  Angfill  &  Ames  on  CorporatiooB,  see.  683.    Those  conrts. 
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however,  make  an  exception  in  the  case  of  foreign  corporatioiifi; 
Id.  But  the  reason  for  a  distinction  in  this  respect  is  not  very 
clearly  discoverable.  A  foreign  corporation  is  required  to 
prove  its  corporate  legal  existence,  because  the  court  cannot 
judicially  know  the  legal  being  of  such  a  corporation.  The 
court  cannot  take  notice,  ex  offidoy  of  the  foreign  law  by  which 
it  is  created  a  body  corporate.  The  same  reason  applies  to  a 
domestic  corporation,  created  by  a  private  act.  The  court  can- 
not judicially  take  notice  of  a  private  statute;  and  there  would 
seem  to  be  the  same  reason  for  requiring  the  proof  to  be  made 
in  the  one  case  as  in  the  other. 

The  English  rule  seems  most  in  consonance  with  principle. 
The  merely  naming  themselves  a  company  shows  the  fact  of 
an  association  acting  under  a  particular  name,  but  not  that 
they  have  the  legal  capacity  to  act  and  prosecute  suits  by  that 
name;  nor  can  the  court  know  that  they  have  such  capacity, 
unless  they  are  constituted  a  body  corporate  by  public  law,  or 
are  recognized  as  such  by  a  law^  of  which  the  court  can  judi- 
cially take  notice.  It  would  seem,  therefore,  on  principle,  that 
a  private  domestic  corporation,  equally  with  a  foreign  corpora- 
tion, must  aver  and  prove  the  fact  of  incorporation. 

The  question  raised  by  the  demurrer  is,  whether  it  was 
necessary  for  the  plaintiffs  to  aver  that  they  are  a  corporation. 
In  Bank  v.  Simonton^  2  Tex.  531,  it  was  held  to  be  a  necessary 
averment  to  enable  the  plaintiffs  to  maintain  the  action.  We 
are  of  opinion  that  the  present  is  not  distinguishable  from  that 
case  in  principle,  and  that  the  petition  wanting  the  averment 
is  insufficient. 

It  is  insisted  that  the  defendant,  by  contracting  with  the 
plaintiffs  in  their  corporate  name,  has  admitted  that  they  are 
duly  constituted  a  body  corporate  under  that  name.  This 
question  was  also  considered  in  the  case  of  Bank  v.  Simonlon^ 
supraj  in  reference  to  the  authorities  now  cited  by  the  plaintiffs' 
counsel,  and  the  contrary  was  decided.  The  mere  fact  that  in 
a  contract  with  the  company  the  defendant  has  designated  it 
by  a  name  which  is  appropriate  to  a  corporate  body,  does  not 
admit  its  corporate  legal  existence,  unless  it  be  distinctly 
stated  in  the  contract  that  the  company  is  an  incorporated 
company:  Williams  v.  Bank,  7  Wend.  640;  WeUand  Canal  Co* 
V.  Hathaway,  8  Id.  480  [24  Am.  Dec.  61];  United  States  Bank 
V.  Steams,  16  Id.  316.  It  admits  only  the  existence  of  an 
association  acting  under  that  name. 

If  it  be  an  inconvenience  and  hardship  to  require  a  private 
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coqwratiQn  to  prove  its  corporate  existence  in  actkns  bnmght 
by  it,  it  can  easily  be  obviated  by  an  act  of  the  legiBlatQie, 
Maring  the  act  of  incorporation  a  public  law,  or  dispensing 
wiih  the  necessity  of  pleading  the  act  in  suits  by  the  corpora- 

«iOD. 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
txeeptions  to  the  petition,  and  that  the  judgment  be  reversed, 
md  the  cause  remanded  for  further  proceedings. 

Reyersed  and  remanded. 


fwEnv  LiAws  WILL  HOT  Bi  JvDidALLT  NonoBD;  tli^  mwl  bs  pfofsd 
ai  other  facte:  Hale  t.  I/iew  Jenqf  8ieam  Nam.  Gx^  89  Am.  Dea  806^  and 
wDeeted  cues  innote  thereto 406;  B^ordY.  Bommm,  SO  Id.  223;  Ptdsr. 
BStbard,  02  Id.  006;  OmmnY.  HoweO,  Id.  785;  WhiddmY.  Sedye.  63  Id.  661, 
■1  notes  to  these  csMB.  Coarts  will  take  judieisl  notioe  of  the  eiistonf  el 
Mrpcmtions  formed  under  the  laws  of  thsdr  own  state^  bat  not  of  foreign 
Mrpcntiaw:  XemtT.  Bank  <^  KaOniAyt  40  Id.  400.  Judicial  notioe  of  laws 
B  tested  at  length  in  the  note  to  ^lofeT.  TwUty,  11  Id.  781-786. 

OouBT  wnx  Takx  JimioiAL  Konci  oy  Act  EsTABUSBiirQ  FUTAn  0(» 
launoH:  Ccmmardal  Bamk  ▼.  Newport  Iffg.  Co.,  36  Am.  Dea  171;  eoNlra^ 
^fidal  notioe  wiU  not  be  taken  of  domsstie  statatee  of  a  private  natorei 
SMBBmeroias  eases  dted  in  the  note  to  8iaU  t.  Twktyt  11  Id.  781;  and  char* 
tBt  and  b7-law8  moat  be  proved:  Homu  t.  N.  H.  AMfflmm^  38  Id.  612. 

AusQATios  OF  OoBPoaAXi  EziSTSHCB.— FcT  casss  on  the  gsnetal  ra]% 
Aat  a  oorporatioa  may  soe  in  its  corporate  name  simplj,  witfaoat  aTerring 
Aat  it  is  a  corporation,  and  that  it  is  snffident  against  demnrrer,  see  note  to 
Monk  T.  ifesKwijiym  Ufy*  Co.,  29  Am.  Dea  376^  on  the  sabject^  and  nnmer- 
esB  anthorities  cited  therein;  Bkkardmm  r.  8l  Jcmpk  Iron  Cbw,  33  Id.  460i 
Ofaeity  of  corporation  to  soe  is  snfficiently  aTecred  in  Oalif otniai  by  alleg- 
^{  that  it  is  a  corporation  nnder  the  laws  of  the  state:  CkUjfbrniaBioamNatk 
€k  T.  Wrigki,  06  Id.  61 1.  And  the  gsnetal  rale  is  denied  in  other  oases  cited 
iathenoteto  JSTiimtT.  Mudingum  J(/g.  Co.,  29  Id.  376. 

PkBMm  CoirraAciDiQ  wrh  GosroaAxioH  Abmhb  ira  BznnDiOBt  CaMk 
v.  KaUmnmoo  MuhuU  Im.  Co,,  43  Am.  Dea  467;  TWNpflb  Ob.  t.  JfeObr^,  66 
U.  768L  Bat  one  contracting  with  an  ■ssoftiatinn  styling  itself  the  W.  OL 
Oampeny  doee  not  thereby  admit  it  to  be  a  dnly  oonstitnted  corporationt 
WdkmdOamalCo.Y.ffatkawaf,2iil±  61;  and  whore  a  party  contacts  with 
aa  ■wociation  as  a  corporation,  and  gifes  it  a  vsesipt  as  saoh,  he  is  not  ea- 
tifpsd  thereby  from  denying  its  ootpotate  silstsnoe  in  a  soil  brooght  by  it 
sasadi  contract:  Id. 
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Holt  v.  Wood. 

[28  TmXAB,  «L] 
JVDGlflNT   lygUfFlOlKHT   TO    SUPPORT    APPEAL    OB  WbIT    OF    BbBOS.— A 

judgment  that  the  defendant  recover  of  the  plainti£^  all  ooete  in  this  be- 
half expended,  etc.,  does  not  diapose  of  the  matter  in  cantroveray,  and 
IB  not  laoh  a  final  judgment  as  will  mpport  an  iq^peal  «r  writ  of  error. 

Plahqtiff  in  error  commenced  a  suit  against  the  defendant, 
before  a  justice  of  the  peace,  on  an  account  for  less  than  one 
hundred  dollars.  He  obtained  judgment  for  forty-four  dollars 
and  fifty  cents.  The  cause  was  removed  by  certiorari  to  the 
district  court.  In  that  court  the  cause  was  tried,  and  a  ye^ 
diet  rendered  for  the  defendant  in  error.  The  judgment  en- 
tered on  this  verdict  is  given  in  the  opinion  of  the  court 

Stephen  Reaves,  for  the  plaintiff  in  error. 

By  Court,  Bell,  J.  The  judgment  of  the  court  below  in 
this  cause  was  that  the  defendant,  James  T.  Wood,  have  and 
recover  of  the  plaintiff,  Eliza  Holt,  all  the  costs  in  this  behalf 
expended,  etc.  The  decree  does  not  dispose  of  the  subject-mat- 
ter of  the  controversy  between  the  parties,  and  is  not  therefore 
such  a  final  judgment  as  will  support  an  appeal  or  writ  of 
error.  In  conformity  with  the  practice  of  this  court,  estab- 
lished by  many  decisions,  the  writ  of  error  must  be  dismissed: 
See  Hanks  v.  Thompson,  5  Tex.  6;  Warren  y.  Shuman,  Id.  441; 
Hancock  v.  Metz,  7  Id.  177;  Bradshaw  v.  Davis,  8  Id.  344.  U 
is  ordered  accordingly. 

Writ  dismissed. 

JUDOMXMT    THAT    DSFXEmAHT   RbCOVEB  BIB    (TOBIS   IB  KOT  FiRAL  JutiO' 

HXST,  auch  aa  can  be  brought  under  the  revisory  power  of  the  supreme  ooort: 
BeoU  ▼.  Burton,  65  Am.  Dec  782.  Keither  will  a  writ  of  error  or  appeal  lie 
from  a  Judgment  granting  a  new  trial,  or  from  any  other  anterloooioiy  Jii4K' 
ment:  Id.,  note  784. 


Febkins  u  Stbrnb. 

[28TIXAB,ML1 

Patmkkt  ow  Buit  Ssoubxd  bt  Mortoaob  ExmrouiSHis  MoBxaAGB  with- 
out any  release  from  the  mortgagee.  This  is  because  a  mortgage,  in 
equity,  is  treated  as.  completely  incidental  to  the  debt  which  it  is  intended 
to  secure. 

ASBIONICSNT    OF    DeBT    SbODBBD    BT  MOBTGAOB,   BVXN  BT    PABOL^  DbaWB 

aitxb  It  Mobtoaob,  as  appurtenant  to  the  debt.  Even  the  holder  of  a 
note  payable  to  bearer,  and  transferable  by  delivery  without  indorae- 
msotfe  can  avail  himself  of  the  security  a£forded  by  a  mortgage  execute<l 
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to  aecure  its  payment,  becanse  the  mortgage,  m  an  incident,  will  follow 
the  note  into  the  banda  of  every  holder. 

AasioirMxsrT  of  Mobtqaoee's  IumtisT  ik  Laitd  withoct  AmaimiHT  of 
Dkbt  ia  without  meaning  or  use.  The  principal  thing  cannot  take  one 
direction,  and  that  which  ia  incident  to  it  another  direction.  Hie  prin- 
cipal thing  always  draws  with  it  that  which  is  accessory  or  incidentaL 

Crkditob  has  Ko  Remedy  upon  his  Mortqagb  after  his  Debt  is  T^pn«n 
by  the  sbitnte  of  limitations. 

If  Tyisei,  Barred  bt  Limitation,  be  Reviyed  bt  New  Promisb,  It  will 
Operate  to  Rkvivb  Morioaob  by  which  soch  debt  is  secnred,  though 
there  be  no  words  to  that  effect  in  the  new  promise. 

Debtor  mat  Revive  Debt  withoitt  Revtvinq  Mortgage  bt  Declabibo 
Such  to  bb  his  I2«tebtion.  This  goes  upon  the  principle  that  a  con- 
ditional promise  to  pay  a  debt  that  ia  barred  by  limitation  most  be  taken 
as  it  ia  made,  the  condition  going  along  with  the  promise. 

The  {&cia  are  stated  in  the  opimon. 

dark  and  Walker,  for  the  plaintiff  in  error. 

By  Court,  Bell,  J.  The  plaintiff  in  error  was  the  plaintiff 
in  the  court  below.  The  suit  was  instituted  against  Mrs.  E.  C. 
R.  Sterne,  as  administratrix  of  her  deceased  husband,  Adolphus 
Sterne.  The  statement  of  facts  shows  that  the  plaintiff  was 
the  owner  and  holder  of  several  promissory  notes,  executed  by 
Adolphus  Sterne,  and  secured  by  a  mortgage  on  lands.  The 
notes  became  barred  by  the  statute  of  Iimitation8,^d  Adolphus 
Sterne,  after  they  were  barred,  acknowledged  the  notes,  in 
ifriting,  to  be  just  claims  against  him,  and  promised  to  pay 
them;  but,  in  the  said  written  acknowledgment  and  promise, 
there  was  no  reference  made  to  the  mortgage  by  which  the 
notes  were  secured.  After  the  death  of  Adolphus  Sterne,  the 
plaintiff  presented  the  notes  and  the  mortgage,  authenticated 
in  due  form,  to  the  administratrix  for  her  allowance  of  them, 
as  claims  against  the  estate  of  her  deceased  husband.  The 
administratrix  refused  to  allow  any  of  the  claims,  as  valid 
ones  against  the  estate.  This  suit  was  instituted  to  establish 
the  notes  and  the  mortgage  as  subsisting  claims  against  the 
estate  of  the  said  Adolphus  Sterne. 

A  jury  was  waived  in  the  court  below,  and  the  cause  sub- 
mitted to  the  judge,  who  gave  judgment  in  favor  of  the  plain- 
tiff for  the  amount  of  the  notes.  But  the  judge  held  that  the 
acknowledgment  in  writing  that  the  notes  were  just  demands, 
and  the  promise  to  pay  them  did  not  restore  vitality  to  the 
mortgage,  by  which  the  notes  were  secured,  inasmuch  as  there 
was  no  reference  made  to  the  mortgage  in  the  acknowledgment 
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tmd  promise  to  pay;  and  the  judge  reftised  to  make  a  decree 
for  the  foreclosure  of  the  mortgage,  or  to  adjudge  that  the 
mortgage  was  a  valid  and  subsisting  security  for  the  debt  due 
upon  the  notes.  To  test  the  correctness  of  this  judgment,  the 
j[)laintifir  prosecutes  his  writ  of  error. 

Our  attention  has  not  been  directed  to  any  case  in  which  it 
-has  been  decided  that  the  revival  of  the  debt,  by  a  new  piom- 
iso  to  pay  it,  will  operate  as  a  revival  of  a  mortgage  given  to 
secure  the  debt,  without  words  to  that  effect  in  the  new  prom- 
ise. But  we  tMnk  that,  inasmuch  as  the  mortgage  is  a  mere 
security  for  the  debt,  and  something  incidental  thereto,  it 
must  be  held  to  be  revived  by  the  promise  which  revives  the 
■debt. 

Many  embarrassing  questions  in  relation  to  mortgages  and 
the  nature  of  the  respective  estates  of  mortgagors  and  mort- 
gagees have  been  presented  to  the  courts  of  other  states.  These 
questions  have  grown  out  of  the  different  rules  which  are  ap- 
plied to  mortgages  by  courts  of  law  and  by  courts  of  equity. 
They  have  not,  to  any  extent,  embarrassed  the  courts  of  thia 
state,  which  exercise  the  powers  both  of  courts  of  law  and  of 
equity.  While  our  courts  hold  that  a  mortgage  passes  the 
legal  title  in  the  thing  mortgaged  to  the  mortgagee,  yet  the 
•courts,  as  courts  of  equity,  will  treat  the  conveyance  as  a 
•security  for^he  debt,  and  the  mortgagee  can  never  acquire  an 
absolute  title  to  the  thing  mortgaged,  as  against  the  mortgagor 
-without  the  aid  of  the  proper  court. 

The  mortgage  is  treated  in  equity  as  so  completely  incidental 
to  the  debt  which  it  is  intended  to  secure,  that  it  is  held  that 
the  payment  of  the  debt  extinguishes  the  mortgage,  and  that 
without  any  release  from  the  mortgagee:  Duty  v.  Orahamj  12 
Tex.  427  [62  Am.  Dec.  534]. 

It  is  also  well  settled  that  the  assignment  of  the  debt,  even 
'by  parol,  draws  after  it  the  mortgage  as  appurtenant  to  the 
-debt:  4  Kent's  Com.  161, 162.  Even  in  the  case  of  a  note  made 
payable  to  A,  or  bearer,  and  transferable  by  delivery  without 
indorsement,  any  holder  of  such  note  could  avail  himself  oi 
the  security  afforded  by  a  mortgage  executed  to  secure  its  pay- 
ment, because  the  mortgage,  as  an  incident,  would  follow  the 
tiote  into  the  hands  of  every  holder.  So,  on  the  other  hand, 
^'an  assignment  of  the  interest  of  the  mortgagee  in  the  land, 
without  an  assignment  of  the  debt,  is  considered  to  be  without 
meaning  or  use:"  Id.  And  the  reason  is,  that  the  principal 
thing  always  draws  to  it  that  which  is  accessory  or  incidental; 
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GO  that  the  principal  thing  cannot  take  one  direction,  and  that 
which  is  incident  to  it  another  direction. 

This  court  decided,  in  the  case  of  Duty  v.  Orahamj  12  Tex. 
427  [62  Am.  Dec.  534],  that  the  creditor  had  no  remedy  upon 
his  mortgage  after  the  debt,  which  the  mortgage  was  given  to 
secure,  was  barred  by  limitation.     Chief  Justice  Hemphill 
said:  ''Tiie  lien  by  the  mortgage  on  the  land  was  but  an  ind* 
dent  to  the  debt,  and  when  the  principal  falls  the  incident 
must  Call  with  if    Now,  the  mortgage,  although  held  to  be  a 
security  for  the  debt,  is,  nevertheless,  so  much  a  conveyance  of 
the  l^al  estate  that  it  would  not  be  affected  by  the  statute  of 
limitationy  but  for  the  equitable  doctrine  which  treats  it  as  in* 
ddental  to  the  debt    The  creditor  is  left  without  remedy  upon 
his  mortgage,  after  his  debt  is  barred,  because  the  courts  of 
equity  will  not  permit  him  to  treat  his  mortgage  as  anything 
but  a  security  for  his  debt;  and  when  there  ceases  to  be  any- 
thing to  secure,  there  must  of  necessity  cease  also  to  be  any 
security.    But  the  mortgage,  as  a  conveyance  of  the  legal 
estate,  or  of  a  chattel  interest,  or  whatever  kind  of  interest  it 
may  be  called,  would  never  be  barred  or  robbed  of  its  efficacy 
unless  the  debt  should  become  barred  or  be  paid.    We  think, 
then,  that  when  the  debt  is  restored  to  life  the  mortgage 
attaches  itself  to  it  again. 

There  can  be  no  doubt  that  the  debtor  might  revive  the 
debt,  and  at  the  same  time  destroy  the  efficacy  of  the  mort- 
gage, by  declaring  such  to  be  his  intention.  That  would  be 
upon  the  prindple  that  a  conditional  promise  to  pay  a  debt 
that  is  barred  by  limitation  must  be  taken  as  it  is  made,  the 
condition  going  idong  with  the  promise. 

We  conclude,  therefore,  that  there  was  error  in  the  judg- 
ment of  the  court  below,  and  that  the  same  must  be  reversed. 
But  the  record  contains  no  copy  of  the  mortgage,  and  no  de- 
ficription  of  the  mortgi^ed  property.  We  are  therefore  unable 
to  render  such  judgment  as  should  have  been  rendered  in  the 
court  below;  and  for  this  reason  the  cause  must  be  remanded 
to  the  court  below  for  further  proceedings. 
Beversed  and  remanded. 


PaTXIHT    OB    RW.IASB    OY    MOBTOAOB    DSBT    DoOBlBOli    OB    EXTOT* 

OTBBn  McmojkaB:  Syan  v.  Duidap,  63  Am.  Deo.  334^  aad  note  eoUeetiiig 
foar  eaaee;  Bmmum  t.  ifonter,  66  Id*  743;  and  note  746.  The  oaee  fini 
cited  ihoiini  tltai  a  mortgage  is  eartingniahed  by  payment  of  the  mortfUfe  debi 
vithoBt  a  releaae  from  the  mortgacee. 
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At  Law,  as  in  Equitt,  Mobtgaox  is  Bxgabdxd  Msbklt  as  Sbcubitt: 
Runyan  ▼.  Menereau^  6  Am.  Dec.  393;  Moff  ▼.  Hanson,  63  Id.  134;  Dvtjf  ▼. 
QralMTn,  62  Id.  534. 

AaSIONMENT,   TrANSTZB,   OB    lKIX)BSE]aC2IT  OF  NOTB  SbCURXD  BT  MoKT- 

QAQS  Carries  with  It  Benefit  of  Mobtqaob,  aa  a  geneoral  mle:  Staeart 
y.  PresUm,  44  Ara.  Dec.  621;  King  v.  HarrmgUm,  16  Id.  675;  Rdbtrta  v.  BaH- 
Btead,  49  Id.  541;  Terry  v.  Woods,  45  Id.  274. 

Assignment  of  Debt  Seoured  bt  Mortqaqb  Cabsibs  with  It  Mobt> 
OAOB  Sbgttbitt:  See  notes  to  Terry  v.  Woods,  45  Axil  Dec  277;  RoberU  t. 
HalsUad,  49  Id.  544;  May  v.  Hanson,  63  Id.  134. 

Assignment  of  Mortgage  without  Debt  is  Mere  Nullitt:  See  note 
to  May  V.  Hanson,  63  Am.  Dec.  134. 

Where  Debt  Segursi)  bt  Mortgage  is  Barbbd  by  Statutb  of  Ldoia- 
TIONS,  the  creditor  has  no  remedy  left  upon  the  mortgage,  beeaxue  the  morip 
gage  is  only  an  incident  of  the  debt:  Duty  ▼.  Cfraham,  62  Am.  Dec  534;  Bute 
to  McMiUan  v.  Richards,  70  Id.  676. 

The  PRINCIPAL  case  is  crrEB  in  each  of  the  following  authoritieB,  and  to 
the  point  stated:  The  assignee  of  a  note  secured  by  a  lien  may  enforce  the 
lien,  as  well  as  the  payee,  because  the  lien  is  an  incident  that  follows  the 
note:  Cannon  v.  McDaniely  46  Tex.  309.  The  assignee  of  notes  aeciired  by  a 
mortgage  should  proceed  to  enforce  the  lien  against  the  estate  in  the  coontf 
court  unless  there  is  some  good  ground  for  bringing  the  suit  in  the  district 
court:  Id  310.  As  the  mere  assignees  of  the  notes  secured  by  mortgage 
plaintiffs  would  lose  their  claim  upon  the  land  if  the  remedy  upon  the  notes 
had  been  lost:  Id.  314.  If  the  debt  is  still  alive  when  suit  is  commenced,  the 
lien  still  lives:  Ball  v.  Hill,  48  Id.  641.  Where  a  vendor's  lien  is  retamed, 
the  vendor  is  not  remediless,  although  the  claim  for  the  unpaid  purchase- 
money  may  be  barred  by  limitation.  But  where  the  deed  is  absolute  and 
unconditional,  and  the  vendor  has  nothing  but  his  implied  lien,  the  rule  is  dif- 
ferent. That  implied  lien  which  the  law  gives  him  for  the  unpaid  purchase- 
money,  whether  the  debt  be  or  be  not  evidenced  by  writings  is  but  an 
incident  of  the  debt,  and  does  not  survive  it:  PitsehH  v.  Andentm,  49  Id.  1 
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Husband  has  Right  during  Wife's  Life-timb  to  Sell  thbib  Ooionr- 
NIT7  Pbopebtt,  the  homestead  of  the  family  excepted,  and  he  may  ds 
this  without  the  wife's  consent. 

Husband  oannot  during  Wife's  Life,  Aubnatb  Familt  Hoxbsteab 
without  the  wife's  consent. 

HUSBAim  MAT,  AFTEB  WiFB's  DbaTH,   CaRRT  INTO  EFFECT  Ck)NTRACTS  BM- 

SPvanSQ  THEIR  Ck)KHUNiTT  PROPERTY,  entered  into  by  himself  alone,  ot 

jointly  with  the  wife,  before  her  death. 
Husband's  Bond  to  Compel  Wifb  to  Ck>NyET  their  Homestead  in  Fu- 

TUBO  IB  Void,  because  it  is  an  undertaking  to  do  an  unlawful  thisg* 
Husband's  Bond  to  Convbt  Titlb  to  Familt  Homestead  at  Futubb  J>^ 

IB  NOT  Void,  because  the  wife  might  freely  make  the  necessaiy  con^oy- 

ance,  or  another  homestead  might  be  acquired  before  the  time  elapsed  fof 
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the  perfbmuyiiee  of  tbe  bond;  and  damages  majr  be  recovered  of  the  hae- 
bond  for  a  breach  of  the  bond. 

BnczRD  FxBvoBXAHCB  OT  Husbavd's  Bohd  to  Oovtst  Familt  HomRAO 
WILL  HOT  BE  "Decbmed  while  the  preDuaee  remain  tiie  homestead  ol  the 
obligor  and  his  wife;  but  if  the  wife  shoold  die  before  the  time  expired 
ioK  the  performance  of  the  bond,  or  if,  before  that  time^  another  borne- 
stead  shoold  be  acquired,  then  specific  performance  may  be  decreed,  be- 
esose  every  l^al  obstacle  to  it  is  removed.  t 

HmoRmAD  RiGBT  07  Wm  dobs  hot  Sdbtivs  aitke  hbb  Death  so  ss  to 
vest  a  homeetead  right  in  the  duldien  of  the  marriage.  In  other  word% 
after  the  wife's  death  the  hoaband  may  seU  the  homestead,  if  it  be  his 
separate  property;  the  children  having  no  interest  in  the  hoooestead 
whidi  restricts  the  father's  right  to  selL 

Ths  £EictB  are  stated  in  the  opinion. 

Poag  and  De  Berryy  for  the  appellants. 

M.  D.  Ordham,  Charitb  D,  Moore^  and  P.  Mwrrah^  tat  the  ajv 
pellee. 

By  Court,  Bell,  J.    This  suit  was  instituted  by  the  appel- 
lee Wall  against  the  appellants,  on  a  promissory  note.    The 
petition  alleged  that  the  note  was  executed  for  a  pan  of  the 
porchase-money  of  a  certain  tract  of  limd,  upon  whiLh  th  j  ven- 
dor's lien  still  existed,  in  favor  of  the  plaintifif.    The  defend- 
ants stated   in  their  answer  that  in  February,  1855,  they 
purchased  from  the  plaintiff  the  tract  of  land  ^lescribed  in  the 
petition  of  plaintiff,  as  the  land  on  which  his  vendor's  lien  ex- 
isted; that  the  price  to  be  paid  was  one  thousand  two  hundred 
dollars;  that  in  February,  1855,  at  the  time  of  the  piu'chase, 
the  plaintiff  gave  them  a  bond  for  title  to  the  land;  the  bond 
is  filed  with  the  answer,  and  shows  that  it  was  signed  and 
sealed   by  A.   S.  Wall,  and   that  it  was  signed  by  Caro- 
Une  Wall  without  a  seal.    The  answer  alleges  that  Caroline 
Wall  was  the  wife  of  A.  S.  Wall,  and  that  the  whole  of  the 
tract  of  land  in  question  was  the  community  property  of  Wall 
and  wife,  and  that  two  hundred  acres  of  it  constituted  the 
homestead  of  Wall  and  his  wife.    It  ia  r."  -^o  alleged  in  the  an- 
swer that  Wall  and  his  wife  Caroline  remained  in  possession 
of  the  premises,  after  the  execution  of  the  bond  to  the  defend- 
ants,  until  the  death  of  Mrs.  Wall,  about  the  first  of  March, 
1855;  that  Mrs.  Wall  left  a  child,  about  four  years  of  age  at 
tbe  time  of  the  filing  of  the  answer;  that  the  bond  for  title,  ex- 
ecuted in  February,  1855,  was  never  acknowledged  by  Mrs. 
Wall,  in  the  manner  required  by  law,  to  make  it  binding  on 
ber  as  a  conveyance  of  the  homestead.    The  answer  shows  that 
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about  two  thirds  of  the  purchase-money  (one  thooBand  two 
hundred  dollars)  was  paid  by  defendantSi  about  the  bovod- 
teenth  of  March,  1856,  and  the  note  sued  on  was  executed 
for  the  balance  of  the  purchase-money  remaining  due  upon 
the  land.  The  answer  did  not  tender  restitution  of  the  land, 
but  professed  to  bring  into  court  the  amount  due  upon  the 
note,  and  asked  for  an  equitable  adjustment  between  the  de- 
fendants and  the  minor  child  of  Mrs.  Caroline  Wall,  deceased, 
and  the  plaintiff.  The  answer  also  averred  that  permanent 
and  valuable  improvements  had  been  made  by  defendants  upon 
the  land,  and  prayed  that  these  improvements  should  be 
taken  into  consideration  in  the  adjustment  to  be  made  by  the 
court  between  the  defendants  and  the  minor. 

The  plaintiff  excepted  to  this  answer  of  the  defendant,  and 
the  exception  was  sustained  by  the  court.  There  was  a  ver- 
dict for  the  plaintiff;  and  judgment  condenming  the  land  to  be 
sold  in  payment  of  plaintiff's  debt. 

It  is  contended  by  the  counsel  for  the  appellants  that  their 
answer  presented  a  good  defense  to  the  suit,  and  that  the  court 
below  erred  in  sustaining  the  exceptions  to  the  said  answer. 
The  position  assumed  by  the  appellants'  counsel  in  the  argu- 
ment is,  that  the  sale  of  the  land  in  February,  1855,  to  the  ap- 
pellants, was  inoperative,  so  far  as  the  two  hundred  acres 
constituting  the  homestead  were  concerned;  and  inasmuch  as 
the  sale  did  hot  take  effect  as  to  the  said  two  hundred  acres, 
the  wife's  interest  in  that  much  of  the  land  vested  in  her  child, 
the  same  having  been  community  property  between  A.  S.  Wail 
and  his  wife,  Caroline  Wall. 

We  are  of  opinion  that  there  was  no  error  in  the  ruling  of 
the  court  below  upon  the  exception  to  the  answer.  Without 
pausing  to  inquire  whether  or  not  the  defendants  below  ought 
to  be  heard  to  urge  the  facts  set  forth  in  their  answer  as  a  de- 
fense to  the  suit,  while  they  remain  in  possession  of  the  land, 
and  where  the  contract  is  shown  to  have  been  for  the  most 
part  executed,  we  think  the  plaintiff  below  was  clearly  entitled 
to  recover  upon  other  grounds. 

The  husband  has  the  right,  during  the  life-time  of  the  wife, 
to  sell  their  community  property,  even  without  the  consent  of 
the  wife,  unless  the  same  be  the  homestead  of  the  fSamily,  in 
which  case  the  husband  is  not  at  liberty,  during  the  wife's  life, 
to  alienate  it  without  her  consent.  This  court  has  decided 
that  the  husband,  as  survivor  of  the  connubial  partnership,  has 
authority,  after  the  death  of  the  wife,  to  cany  into  effect  con- 
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tracts  respectix^;  their  ocmmxm  propertyy  entered  into  by  him- 
self  alone,  or  jointly  with  the  wife,  before  her  death;  so  that 
where  the  husband  and  wife  gave  bond  for  title  to  a  portion  of 
their  community  land,  it  was  held  that  the  husband,  after  the 
wife's  death,  might  make  full  title,  in  pursuance  of  the  pre- 
vious bond:  See  Primm  v.  Barionj  18  Tex.  206.    And  if  the- 
bond  be  given  by  the  husband  alone  in  the  wife's  life-time,  he 
may  make  title  after  her  death;  because  to  do  so  is  only  to 
carry  into  effect  a  contract  which  he  was  folly  empowered  by 
law  to  make  at  the  time  of  the  execution  of  the  bond.    It  ie 
true  tliat  a  husband  is  not  at  liberty  to  alienate  the  homestead 
during  the  wife's  life,  without  her  consent.    But  we  cannot 
perceive  that  a  bond  executed  by  him  in  his  wife's  life-time^ 
conditioned  that  he  will  convey  his  homestead,  with  a  perfect 
title,  at  a  future  time,  would  be  a  void  instrument  in  contem- 
plation of  law.    We  think  such  a  bond  would  be  binding  upon 
the  husband,  and  that  upon  a  breach  of  it  damages  might  bo 
recovered  against  him  by  suit  upon  the  bond.    Undoubtedly,  a 
bond  to  compel  the  wife  to  convey  at  a  future  time  would  be  void^ 
liccausc  it  would  be  an  undertaking  to  do  an  unlawful  thing. 
Rut  a  bond  to  make  title  at  some  future  day,  to  a  certain  tract 
of  land,  the  same  being  the  homestead  of  the  obligor  and  his 
wife  and  children,  would  not  be  an  unlawful  undertaking. 
Such  a  contract  might  be  entered  into,  in  the  confident  expec- 
tation that  the  wife  would  freely  make  the  necessary  convey- 
aiue,  or  it  might  be  entered  into  with  the  intention  to  acquire 
another  homestead  before  the  time  elajMsed  for  the  performance 
of  tlie  bond.     It  is  true  that  while  the  premises  which  the  party 
might  so  undertake  by  his  bond  to  convey  remained  the  home- 
f^lwul  of  the  obligor  and  his  wife,  the  courts  would  not  decree 
a  siK."cific  performance  of  the  bond.     But  if  the  wife  should  die 
l(ft)re  the  time  expired  for  the  performance  of  the  bond,  or  if, 
UTore  the  cxpir&tion  of  that  time,  the  obligor  in  the  bond  and 
his  wife  should  acquire  another  homestead,  then  the  comla 
luight  decree  s])ecific  performance  of  the  bond,  because  every 
l>*gal  obstacle  to  a  specific  performance  would  be  removed. 

This  court  has  decided,  and  the  constitution  clearly  contem- 
I)late8,  that  the  homestead  right  of  the  wife  does  not  survive 
after  her  death,  so  as  to  vest  a  homestead  right  in  the  children 
of  the  marriage. 

In  other  words,  after  the  death  of  the  wife,  the  husband 
luaj  sell  the  homestead,  if  it  be  his  separate  property;  the 
ehildren  having  no  interest  in  the  homestead  which  restiicte 
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the  father's  right  to  sell:  Tadhcky.  EccleSy  20  Tex.  782.  The 
twenty-second  section  of  the  seventh  article  of  the  constitution, 
in  speaking  of  the  homestead  exemption,  says:  "Nor  shall  the 
owner,  if  a  married  man,  be  at  liberty  to  alienate  the  same 
(meaning  the  homestead),  without  the  consent  of  the  wife;" 
clearly,  as  we  think,  implying  that  if  the  owner  be  not  a  mar- 
ried Iran,  he  shall  have  the  power  to  alienate  the  homestead. 

These  views  lead  us  to  the  conclusion  that  the  appellee,  A. 
S.  Wall,  is  in  a  condition  to  make  perfect  title  to  the  land 
described  in  the  bond  of  February,  1855,  and  that  he  can  be 
compelled  to  a  specific  performance  of  the  same.  He  there- 
fore had  a  right  to  recover  upon  the  note  sued  on,  and  the 
judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 

Htjbband's  Powxb  of  Disposmoir  oveb  Cknonnrarr  Pbopertt:  Thojftr 
y.  Thayer,  39  Am.  Dec.  211,  and  note  220;  Warren  ▼.  Brown,  67  Id.  191,  and 
note  194;  Wright  y.  Texas,  60  Id.  200,  and  caaes  oited  in  note  to  same  205. 

CoNVETAKCB  OF  HOMESTEAD:  Poole  Y,  Otrrard,  65  Am.  Dec  481,  and  note 
482-489,  diacnasing  the  subject;  Stewart  y.  Machey,  67  Id.  609,  and  citationB 
in  note  thereto  612;  Dickson  y.  Chom,  71  Id.  882;  Sampson  y.  WiOiammm,  55 
Id.  762. 

Thb  principal  oasb  was  cnsD  in  each  of  the  following  antfaoritieB,  and 
to  the  point  stated:  The  court  cannot  decree  a  specifio  performance  of  a 
contract  to  make  title,  when  a  party  has  giyen  bond  for  title,  while  the  prem- 
ises remain  the  homestead  of  himself  and  wife;  but  otherwise  if  the  premises 
'should  cease  to  be  the  homestead:  Allison  y.  SMUing,  27  Tex.  454;  LongY, 
Walker,  47  Id.  177.  The  husband,  howeyer,  may  be  sued  for  damages  daring 
the  life  of  his  wife  on  such  contract;  or  at  her  death  be  compeUed  to  execute 
the  deed  in  compliance  with  his  previous  contract:  WrigJU  y.  Hays,  34  Id. 
261.  At  the  death  of  the  husband,  the  wife  becomes  the  head  of  the  family, 
and  she  alone  can  claim  the  homestead  and  other  exempted  property:  Me- 
Creery  y.  Forbson,  35  Id.  648.  Under  the  act  of  March  13,  1848,  when  the 
mother  died,  the  children  took  her  half  of  the  community  property,  subject 
only  to  their  father's  right  to  use  and  occupy  it  during  his  life  aa  a  home- 
stead, and  the  rights  of  the  community  creditors:  Magee  ^,  Rice,  37  Id.  500. 
In  Clark  y.  Nolan,  38  Id.  420,  it  was  held  that  at  the  death  of  the  wife  the 
title  to  one  half  of  the  homestead  passed  to  and  yested  in  the  children  of  the 
marriage;  and  that  half  passed  beyond  the  husband's  power  of  alienation; 
and  the  principal  case  was  not  considered  to  be  in  conflict  with  this  doctrine. 
Where  the  homestead  is  the  separate  property  of  the  auiriyor,  the  right  of 
the  suryiyor  to  sell  and  conyey  it  is  weU  settled:  Jdhnson  y.  Taylor,  43  Id. 
122;  Dawmm  y.  HoU,  44  Id.  178. 
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Young  v.  Smith. 

[28  TXXA8, 598.] 

VE5DIT10HI  Exponas  is  Writ  ov  Exxoonox,  axj>  Oovwkmm  vpov  OrfiOBE 

AiTTHOBiTT  TO  8ell»  pomuuit  to  the  levy,  advertuenwnt,  and  otwnnnml 
of  the  -writ,  without  readvertiaing  the  property. 

The  land  in  controverey  was  levied  upon  by  ihe  Bheriff  in 
August,  1858,  and  advertised  for  sale  on  the  first  Tuesday  in 
September,  1858.  The  execution,  however,  by  virtue  of  which 
the  levy  was  made,  was  returnable  to  the  fall  term,  1858,  of 
the  district  court,  which  commenced  its  session  on  the  day  be- 
fore the  said  day  of  sale.  The  sheriff  returned  the  execution, 
properly  indorsed,  and  showing  what  had  been  done.  A  ven- 
ditioni exponcui  was  then  issued,  directing  him  to  sell,  in  pur- 
suance of  the  levy  and  advertisement,  as  shown  in  his  return 
of  the  previous  execution.  In  pursuance  of  the  exigency  of 
this  writ,  the  sheriff  sold  the  land. 

William  B.  Ochiltreej  for  the  appellant. 

P.  Murrah  and  A.  H.  Wilson^  for  the  appellee. 

By  Court,  Wheeler,  C.  J.  It  appears  that  the  sheriff  had 
levied  on  and  advertised  the  land  for  sale,  by  virtue  of  an 
execution,  regularly  issued  on  a  valid  judgment.  But  the 
return  day  of  the  execution  intervening  before  the  day  of  sale, 
he  made  due  return  of  the  execution,  and  a  venditioni  exponas 
was  subsequently  issued,  by  authority  of  which  he  proceeded 
to  sell,  pursuant  to  the  levy,  advertisement,  and  command  of 
the  writ;  and  the  only  question  presented  for  decision  by  this 
appeal  is  whether  the  venditioni  exponas  was  competent  au- 
thority to  the  officer  to  proceed  to  make  the  sale. 

The  decision  of  this  court,  in  Lockridge  v.  Baldwinj  20  Tex. 
303  [70  Am.  Dec.  385],  is  decisive  of  the  question  in  the 
aflSrmative.  It  was  there  held  that  a  venditioni  exponas  is  a 
writ  of  execution  known  to  the  law,  and  as  such,  that  it  will 
confer  upon  the  officer  the  authority  to  sell  land. 

And  so  it  is  held  in  other  states,  where,  as  with  us,  the  rem- 
edy given  by  statute  to  the  judgment  creditor  against  the  real 
estate  of  the  debtor  is  by  process  of  execution,  as  against 
personal  property,  and  not,  as  by  the  English  law,  a  seques- 
tration of  the  profits  of  the  land  by  writ  of  levari  faciaSy  or 
the  possession  of  a  moiety  or  the  whole  of  the  lands,  by 
process  of  elegit  and  extent.    This  is  shown  by  authorities  cited 
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by  counsel  for  the  appellant:  Burden  v.  MeKinniej  4  Hawks, 
282,  283  [15  Am.  Dec.  619]. 

So  in  Tennessee  it  is  held  that  the  term  "execution"  com- 
prehends the  writ  of  venditioni  exponas:  WM  v.  ArmslTong^  5 
Humph.  380;  Lulher  v.  McMichael,  6  Id.  298. 

In  Kentucky  it  is  held,  and  on  common-law  principles,  that 
where  a  sheriff  has  levied  on  property  before  the  return  day  ot 
the  execution,  he  may  proceed  to  sell  afterwards,  as  well  lands 
as  personal  property,  even  without  a  venditioni  exponas^  on  the 
ground  that  this  writ  gives  no  new  authority  to  the  officer,  but 
is  merely  intended  to  compel  him  to  do  that  which  he  was 
before  authorized  to  do.  The  doctrine  in  that  state  is,  thai 
such  being  the  power  of  the  sheriff,  under  a  writ  oi fieri  facias^ 
at  common  law,  and  not  having  been  repealed  by  their  statute 
concerning  executions,  the  power  still  exists.  The  statute 
having  made  lands  subject  to  like  process  of  execution  as 
personal  property,  they  hold  that  it  may  be  dealt  with  in 
like  manner:  Irvin  v.  Pidcet^  3  Bibb,  343;  Rudd  v.  Johnson^  5 
Litt.  20. 

In  other  states,  however,  it  is  held  that,  although  personal 
property,  levied  on  before,  may  be  sold  by  the  sheriff  after  the 
return  day  without  a  venditioni  exponas^  real  property  cannot; 
but  the  proper  course  is  to  make  due  return  of  the  execution 
upon  the  return  day,  and  thereupon  issue  a  venditioni  exponas 
to  the  officer  to  sell:  Burden  v.  McKinnicy  4  Hawks,  282  [15 
Am.  Dec.  519];  and  see  Totona  v.  Hurris^  13  Tex.  507. 

The  reason  of  the  distinction  is,  that  the  seizure  of  personal 
property  vests  a  special  property  in  the  sheriff,  who  may  take 
possession  for  the  purposes  of  the  execution  and  complete  the 
sale  after  the  return  day,  by  virtue  of  the  authority  previously 
given;  whereas  a  levy  on  land  gives  no  right  of  property  or 
possession.  It  gives  no  authority  to  the  officer  to  take  possee- 
sion  and  turn  the  defendant  out,  but  only  a  right  to  enter 
for  the  purposes  of  the  sale.  It  confers  authority  to  pass  the 
title  merely,  not  to  change  the  possession;  and  there  must  be 
in  existence  some  lawful  authority  for  the  conversion  and  sale 
of  the  property.  The  execution  could  oonfer  none  after  the 
return  day,  and  hence  the  necessity  of  a  venditioni  exponas  fiir 
that  piurpose. 

We  deem  it  to  have  been  well  settled  by  the  decision  in 
Lochridge  v.  Baldwin^  20  Id.  803  [70  Am.  Dec.  885],  npoo 
principle  and  authority,  that  a  venditioni  exponas  is  a  lawful 
process  of  execution  in  such  cases.    There  was  no  neceedty  to 
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adveriiae  the  land:  Luther  v.  McMichaelj  6  Humph.  298;  nor  is 
it  insisted  that  there  was  such  necessity.  The  sale  appears  to 
have  been  in  all  respects  regular  and  legal.  Consequently, 
the  sheriff's  deed  passed  the  title  of  the  defendant  in  execu- 
tion to  the  purchaser:  Hart  Dig.,  art.  171;  and  he  was  well 
entitled  to  recoyer  in  this  action.  The  judgment  is  therefore 
affirmed. 
Jndgm^it  afi&rmed. 

Thb  FBnrciPAX.  cask  was  citbd  in  each  of  the  f oDowiDg  anflioritiflap  and  to 
fha  point  stated:  A  vendiiioni  expona$  la  a  writ  of  ezecntion,  and  confert 
upon  the  ofi&oer  to  whom  it  is  directed  aaihority  to  aeU  land  upon  which  tha 
vrit  oiJierifackMs  has  been  levied:  BordmT.  McBae^  46  Tex.  400.  But  a 
nle  of  land  made  by  the  sheri^  nnder  a  writ  of  ezeontion  after  the  return 
day  of  the  writ,  and  without  a  vendUknd  exponaa,  is  void,  and  conveyi  no  title: 
Baier  v.  Duprey,  Id.  627;  MUeheaT,  Irdand,  64  Id.  306. 

PowxR  aw  Otficer  ajtskbl  Bktubn  Day  or  Wsir,  bt  Vszn>rnoKi  Exfokas 
oa  OiHXEWisx,  TO  Skll  Beal  OB  PzBaoNAL  Pbofkbtt. — The  writ  of  vemfi- 
ikm  ex^noM  arises  oat  of,  and  is  partly  dependent  upon  and  aoziliaiy  to,  the 
writ  iA  fieri  fcbdas.  In  other  words,  it  is  a  branch  of  the  latter  writ:  Lodendgt 
T.  BMwin,  20  Tex.  306;  a  C,  70  Am.  Dec  386;  Hughu  v.  Re€»,  4  Mee.  k 
W.  468;  8.  C,  1  H.  ft  H.  347;  7  DowL  P.  G.  66.  It  embodies  the  rights  of 
the  pajrties  and  the  duties  of  the  officer,  after  an  execution  has  been  returned 
with  a  levy  on  property  indorsed  on  it.  It  probably  had  its  origin  in  the 
ezigendea  of  the  sheriff's  duties  and  liabilities:  Lockridge  v.  BcUdwin,  20  Tex. 
306;  8.  0.,  70  Am.  Dec.  386;  for  if  the  sheriff  at  common  law  levied  on  per> 
sonal  property  by  yirtue  of  a  fieri  /adaa,  and  the  return  day  arrived  before 
be  had  sold  the  same,  he  had  the  power,  and  it  was  his  duty,  to  sell  it  after 
tiiat  day:  Tidd's  Practice,  jnarg.  p.  1020.  The  officer  is  bound  to  return  the 
writ  cifieri/adaa  by  the  return  day  thereof,  and  is  liable  to  suit  and  a  heavy 
penalty  if  he  does  not  return  it^  either  executed  or  with  a  sufficient  excuse 
for  not  executing  it.  If  the  officer  returns  that  he  has  made  a  levy,  and 
gives  suffident  excuse  for  not  having  sold  the  property  levied,  then  the  plain- 
tiff may,  by  procuring  a  writ  of  venditioni  expoiuUf  compel  him  to  proceed  with 
the  sale:  Freeman  on  Executions,  sec  67.  8o  if  it  be  doubtful  whether  the 
cffioer  has  levied  on  property  sufficient  to  satisfy  the  judgment,  it  is  hazard- 
ous for  him  to  retain  the  execution.  This  difficulty  may  be  obviated  by  his 
letnming  iko  fieri /adcu 'wi^  his  levy  indorsed  on  it^  with  an  excuse  for  not 
stUing.  The  plaintiff  can  then  take  out  an  order  of  sale  to  sell  the  property 
thus  levied  on  for  his  benefits  And  this  he  may  do  by  means  of  the  writ  of 
temditioni  exponas^  which  can  be  issued  singly  or  in  conjunction  with  another 
wot  €i  fieri  fadae:  Tidd's  Practice,  marg.  p.  1020;  Lodcridge  v.  Baldwin,  20 
Tex.  808;  8.  O.,  70  Am.  Dec  386.  It  is  the  general  doctrine,  however,  both 
bk  Eogland  and  the  United  States^  with  the  exception  of  a  limited  number  of 
cases  respecting  levies  upon  real'  property,  and  which  will  hereafter  be 
notioedy  that  the  venditioni  exponat  oaoten  no  newantbority,  and  is  not  a  writ 
of  neceasity,  bat  is  intended  to  compel  the  sheriff^  when  guilty  of  laches,  to  do 
what  he  already  has  authority  to  do,  vix.,  to  sell  property  after  the  return  day 
ef  the^eriySiddf  where  he  has  levied  npon  it  before  that  time:  Jeanea  v.  WHkino, 
1  Yes.  sen.  106;  Oox  v.  Joiner,  4  Bibb,  M;  Logadon  v.  Spio^,  64  QL  109| 
BemngaUr.  Dmtoan,  3  Oilm.  479;  Soger*  v.  Damabg,  4  B.  Mon.  241;  SmOk 
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V. iforw,  2 OrI.  556;  Wekhr.Sumvan,  Sid,  186;  /mlii ▼. Pidbrt,  3 Bibb,  34S; 
Colyer  v.  HigginB,  1  Day.  7;  Stem  v.  Chambleaa,  18  Iowa»  476;  Mortland  ▼.  JBow* 
lin^,  3  Gill,  502.  These  cases  show  that  the  venditioni  exponoB  merely  commandfl 
the  officer  to  perform  his  daty  under  the  original  writ»  and  tiiat  it  is  at 
the  option  of  plaintiff  to  rule  a  return  of  the^.  fa,  and  issue  a  ven,  exp.;  or 
to  allow  the  sheriff  to  continue  to  act  under  the^. /a;  See  Morelcmd  v.  Bow- 
Ung,  9uprcL  It  has  in  fact  been  held  that  there  is  no  difference  between  a  vet^ 
ditiont  exponas,  and  tkjl,  fa, :  Bandoiph  v.  Afetea^f,  6  Coldw.  411.  But  in 
llolniee  v.  Mclndoe,  20  Wis.  669,  it  is  held  that  a  venditioni  exponas  is  not  an 
execution  in  the  proper  sense  of  that  word;  but  that  it  is  more  in  the  nature 
of  a  mandate  or  order  requiring  the  sheriff  to  proceed  to  the  execution  of  the 
former  writ,  which  is  still  regarded  as  the  foundation  of  his  proceedings;  and 
it  may  be  issued  by  the  clerk  without  an  order  of  court.  Weich  v.  SalUoan,  8 
Oal.  186,  is  to  the  same  effect.  Where  the  plaintiff  wishes  to  compel  a  sale 
of  property  levied  in  order  to  have  it  applied  to  the  satisfaction  of  his  debt, 
he  may,  in  case  it  does  not  produce  complete  satisfaction,  have  execution  for 
the  sum  remaining  unpaid.  Without  the  writ  of  venditiom  exponas,  the  plain- 
tiffs remedy  against  the  officer  would,  therefore,  be  sometimes  inadequate; 
but  with  this  writ  it  would  be  complete.  ''This  writ  is,  therefore,  properly 
defined  as  the  writ  which  compels  an  officer  to  proceed  with  the  sale  of  prop- 
erty levied  upon  under  a  Jieri  facias:  "  Freeman  on  Executions,  sec.  57,  citing 
Cameron  v.  Beynolds,  1  Cowp.  406;  Welch  v.  SuUivan,  8  Oal.  165;  Holmes  v. 
Mclndoe,  20  Wis.  G57;  BilUngaU  v.  Duncan,  3  Gilm.  477;  Lockridge  v.  BaH- 
win,  20  Tex.  308;  S.  C,  70  Am.  Dec.  385.  According  to  the  settled  prind- 
plea  of  the  common  law,  he  who  begins  the  execution  of  a  writ  of  fen  facias 
must  end  it.  A  sheriff,  therefore,  who  levies  upon  property  may  sell  it  after 
the  return  day  and  after  returning  the  execution,  without  a  writ  of  venditioni 
exponas,  even  after  he  has  gone  out  of  office;  and  it  is  his  duty  to  do  so:  Clerk 
V.  WU/iers,  6  Mod.  295;  S.  C,  2  Ld.  Raym.  1074;  Doe  v.  Donston,  1  Bam.  &, 
Aid.  230;  ^yre  v.  Aden,  Cro.  Jac.  73;  Jeanes  v.  Wilkins,  I  Ves.  sen.  195.  This 
doctrine,  however,  only  relates  to  sales  of  personal  property,  for  at  common 
law  real  estate  is  not  subject  to  sale  on  execution:  Bank  qf  Utica  v.  Mersereau^ 
49  Am.  Dec.  190.  And  the  common-law  rule  allowing  the  officer  who  levies 
upon  personal  property  to  sell  it  after  the  return  day,  without  a  writ  of  «e»* 
dUioni  exponas,  etc.,  is  the  law  in  this  country:  Logsdon  v.  Spivey,  54  IlL  104; 
Colyer  v.  Uiggins,  1  Duv.  7;  Barnard  v.  Stevens,  2  Aik.  429;  S.  C,  16  Am. 
Dec.  733;  Lester  s  Case,  23  Tenn.  384;  Devoe  v.  Elliot,  2  Gai.  244;  Doe  ex  denu 
qf  Barden  v.  McKinnie,  4  Hawks,  279;  S.  0.,  15  Am.  Dec.  519;  Den  ex 
dem.  Tayloe  v.  OasJdns,  1  Dev.  295;  McCrory  v.  Chaffin,  31  Tenn.  309;  Doe 
ex  dem.  Lanier  v.  Stone,  1  Hawks,  329;  Spang  v.  Commonwealth,  12  Pa.  St. 
860;  Evans  V,  Barnes,  32  Tenn.  298;  Overtonv,  Perkins,  18  Id.  329.  And  a  sheriff 
who  has  levied  on  personal  property  may  sell  it  after  the  return  of  the  writ, 
oven  after  he  goes  out  of  office,  without  a  venditioni  exponas:  Overton  v.  Perkins^ 
18  Tenn.  329;  Irvin  v.  Picket,  3  Bibb,  344;  Allen  v.  Trimble,  Aid,  24;  Trimble  v. 
Breckinridge,  Id.  479;  Bogers  v.  Damaby,  4  B.  Mon.  241;  Spang  v.  Common- 
wealth, 12  Pa.  St.  360;  Colyer  v.  Uiggins,  1  Duv.  7;  Ifoknes  v.  JUcIndoe,  20  Wia. 
610;  BeUingaUv,  Duncan,  3  Gilm.  479.  The  sheriffs  right  to  the  exdusive 
possession  of  such  property  levied  on  not  being  impaired  by  his  going  out  of 
•office,  nor  his  powers  and  duties  in  relation  thereto  in  any  manner  changed  by 
cnch  an  event,  and  it  being  his  duty  to  do  every  act  necessary  to  the  comple- 
tion of  the  process,  he  must,  if  he  has  sold  such  property  after  the  return 
day  of  the  writ  and  after  he  has  gone  out  of  office,  also  convey  it:  Allen  v. 
THmble,  4  Bibb^  24;  Trimble  v.  Bredunridge,  Id.  479.    In  case  of  a  levy  npov 
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penoiud  proper^,  ike  vemUtiom  rnnst  be  directed  to  ilM  officer  who  nade  the 
krry,  and  the  aale  must  be  made  by  him,  unless  the  stainte  aothoriaeB  faia 
BQOoessor  ia  office  to  perform  this  duty:  Uobnts  v.  Mcimdae,  20  Wis.  657. 
One  groond  upon  frhicb  the  dedsioos  rest,  and  allowing  the  sheriff  to  eaU 
penonal  property  aiter  the  retam  day  where  he  has  levied  upon  it  before,  ia 
that  the  authority  to  levy  upon  and  sell  property  is  entire,  and  that  he  who 
begins  the  executioa  may  finish  it:  Budd  ▼.  JokiUo$t,  5  UtL  19;  HamiUon  v. 
Ward,  4  Tex.  363;  Letiar's  Case,  23  Teon.  383;  Morelamd  y,  B^wimg,  3  Gill, 
902;  Coiner  ▼.  Biggmt,  1  Duv.  7;  lieiUon  ▼.  ChurehiU,  5  Dana»  333;  Smiih  v. 
Spemcer,  3  Ired.  256u'  Another  groond  is  that  the  seisnre  of  personalty 
a  special  property  in  the  sheriff  and  who  may  take  it  into  his  own 
iar  the  paipoaes  of  the  execution.  The  levy  of  an  execntion  upon  the  per- 
aooal  property  of  the  debtor  vests  the  title  to  the  property  in  the  offioor  mak* 
ing  the  levy;  and  this  title  will  remain  in  the  offioar,  mlesa  it  ^pear  by 
dear  and  distinct  proof  that  the  plaintiff  in  the  execntion  has  waived  faia 
right  to  a  satisfaction  of  his  debt  by  a  sale  of  the  property.  The  mere  faot^ 
however,  that  the  property  is  levied  upon  in  virtoe  of  one  execntion  which  ia 
returned  and  sold  under  an  aiia$,  does  not  amoont  to  audi  waiver:  Brnma  v. 
BameSj  32  Tenn.  292.  But  the  sheriff  has  no  right  to  change  the  pnsnsssian 
of  land,  and  acquires  nothing  by  the  levy  except  a  right  to  enter  for  the  por- 
poses  of  the  sale.  On  these  propositions,  see  Borden  v.  MeKmnie,  4  Hawksp 
281;  &  C,  15  Am.  Dec.  519;  Rogers's  Leeeee  v.  Cawood,  31  Tenn.  147; 
S.  C,  55  Am.  Dec.  729;  Lester's  Case,  23  Tenn.  883;  Begers  v.  Damaby,  4 
B.  Man.  241;  Evans  v.  Barnes,  32  Tenn.  292;  Smiih  v.  i^psncBr,  3  Ired. 
264;  Btdberford  v.  Bead,  25  Tenn.  423;  OverUm  v.  Perkins^  18  Id.  330l 
Perhaps  the  language  of  Green,  J.,  in  a  leading  Tennossoo  case,  Overion  r, 
PerUaSf  18  Tenn.  329,  will  clearly  illustrate  this  doctrine  oonceming  per 
sonal  property.  He  says:  "Qoods  are  movable  and  capable  of  being  taken 
by  the  aheriff  into  possession.  They  are  liable  to  be  wasted  in  the  hands 
of  the  debtor,  and  hence  the  policy  of  the  law  in  requiring  the  sheriff  to  take 
them  into  his  possesBton.  As  possession  of  goods  indicates  ownerahip^  and 
is  in  £act  part  of  the  title  to  them,  it  follows  that  the  sheriff  would  ac- 
quire by  his  levy  and  possession  a  ^edal  property  in  them.  Having 
thua  deprived  the  general  owner,  the  debtor,  of  the  pcssessiim  of  his  goods, 
Uie  execution  is  satisfied  by  l^e  levy,  if  the  goods  were  of  value  equal  to 
its  amount.  With  all  these  legal  consequences  zeaulting  from  the  levy  on 
goods,  it  is  peiiectly  consistent  that  the  sheriff  should  have  the  power  to  sell 
them  after  the  return  of  the  execution.  Although  the  return  day  of  the  exe- 
cntion haa  passed,  yet  he  may  make  the  sale;  not  because  he  has  made  the 
levy  only,  but  alK>  because  he  has  a  special  property.  The  special  property 
he  has  in  the  gooda  must  be  the  principal  reason  why  he  can  exercise  thia 
power.  For  he  may  sell,  although  he  haa  ceased  to  be  sheriff.  The  power  to 
do  so  does  not  exist  by  reason  of  his  official  character,  for  he  has  ceased  to  be 
an  officer;  not  because  of  any  legal  process,  for  he  has  none;  and  that  whieh 
he  had  is  /wietus  qffido.  To  what  principle,  then,  arising  out  of  hia  connection 
with  the  subject^  can  this  extraordinary  power  be  traoed,  if  it  be  not  mainly 
to  the  one  before  stated,  his  special  property  in  the  goods  ?  It  is  true,  it  is  not 
by  virtue  of  this  special  property  alone  that  he  sells,  for  if  that  were  so,  he 
would,  as  contended  by  defendant's  cotmsel,  convey  only  his  special  property 
to  the  purchaser.  The  law  has  placed  the  property  in  his  possession  by 
means  of  the  levy,  and  that  act,  having  been  done  by  him  while  he  had  the 
lawful  authority  to  perform  it»  places  him  in  such  a  situation  in  relation  to 
the  property  tint  a  right  of  disposition  is  conferred  npon  him.    This  prinoi- 
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pie,  growing  lo  natuaUy  <mt  of  the  ntuatioiQ  in  wbich  tbo  propertj  is  placed. 
in  the  hands  of  an  ez-iherifl^  ia  liable  to  no  injnzioiia  eonaeqinmcea.  The 
property  is  in  hia  haada,  he  knowa  he  haa  it^  and  he  knowa  he  u  liable  to  tiw 
creditor  for  the  amount  of  the  ezecntian  he  had  levied  npon  it^  and  to  tiie 
debtor  for  the  valne  of  tiie  property  over  and  above  the  aom  for  whibh  it  waa 
aeiaed.  It  is  hia  interest  to  sell  and  diadhargehimaelf  of  hiatrnat  at  onoe;  and 
it  is  the  interest  of  both  debtor  and  creditor  that  he  ahonldaeU,  whidieitber  ooa 
or  the  other  will  not  fail  to  canse  him  to  doy  if  hedeUys,  by  qTiifflkennig  proewia  " 
A  sheriff  however,  cannot  legally  receive  money  on  an  exeoation  after  tiia 
retom  day,  nnless  he  has  levied  on  property  before:  Budd  v.  Jdhimm,  6  litL  19; 
Farmers' Bank  €tc  v.  /?ejti,  3  Ala.  901;  Morgan  t.  Sanmif,  15  Ala.  193;  Barim 
y.  Lockhart,  2  Stew,  ft  P.  Ill;  Chapmanr.  Harrimm^  4Band.  836;  QhAnei^Hdn 
T.  Clarh^  1  Bibb,  606;  JSodo  v.  ThmigwHt  3  Stew,  ft  P.  386.  Where  a  aherifl 
reoeiyea  money  after  the  return  day  of  tiie  ezeoationy  without  having  made  a 
levy  before  that  day,  the  receiving  of  the  money  is  not  an  official  act  for  which 
he  and  his  sureties  can  be  held  liable  in  a  snmmaiy  proceeding,  as  for  an  act 
done  by  him  in  his  official  character.  Bat  the  aheiiff  would  be  Uable,  in  snch 
a  case,  to  the  plaintiff  in  the  execution,  for  money  had  and  received:  HapnSk- 
lony.¥ran;,4Tex.  366;  barton  v.  XodbAort,  2  Stew.  ftP.  Ill;  orthepIamtifE 
may  have  his  remedy  against  the  original  defendant  by  issuing  an  o/iew  execu- 
tion: Farmer^  Bank  etc  v.  Rdd^  3  Ala.  301.  But  the  sheriff's  power  to  eeU 
personal  property  after  the  return  day,  where  he  has  previously  levied  upon 
it^  does  not  deter  the  plaintiff  from  compelling  him  to  aell  by  a  vendUionL.  As 
long  as  the  sheriff  has  the  power  to  sell,  the  plaintiff  has  the  power  to  enforce 
him:  SmUh  v.  Spencer^  3  Ired.  263;  and  while  a  deputy  sheriff  may,  after  the 
death  or  resignation  of  his  principal,  finish  what  he  had  commenced  before^ 
«mder  an  execution,  the  court  may  direct  a  new  process,  venditiofid  ea^ponaa,  to 
another  officer  to  complete  the  execution:  NeiXaon  v.  ChurehSU,  5  Dana^  833. 
Wit^  respect  to  real  property;  in  the  matter  under  consideration  in  this  nota^ 
it  has  been  seen  that  8U(^  property  could  not  be  sold  under  execution  at  oom- 
mon  law:  Ba^  qf  Utica  v.  Meraereau,  49  Am.  Dec.  190;  and  that  the  oom- 
mon-law  authorities  were  confined  to  aales  of  personal  property.  Xhis  lefl 
the  courts  of  this  country  to  adopt  such  rules  in  relation  to  salea  of  land  on 
execution  as  they  might  deem  best  adapted  to  the  drcumatanoea  of  the 
country  and  the  interests  of  its  oitiaens.  And  the  rule  adopted  here^  con- 
cerning the  sale  of  land  by  an  officer  after  return  day  of  the  execution,  where 
he  had  levied  upon  it  before,  haa  not  been  uniform.  There  are  two  rlTiiwea 
of  cases:  one  holding  that  a  writ  of  vend^Uofd  exponas,  or  other  antiiority, 
is  essential  to  the  valid  completion  of  the  aale,  if  made  after  return  day; 
and  the  other,  that  if  the  officer  has  levied  before  the  return  day,  he  may 
lawfully  sell  the  land  after  that  time  without  further  authority.  With 
respect  to  the  first  class  of  cases,  a  distinction  is  made  between  per- 
aonal  property  and  realty.  It  ia  argued  that  land  remaina  in  the  poeaea- 
don  of  the  debtor,  not  only  until  the  day  of  sale,  but  until  the  time  allcwed 
him  by  law  to  redeem  haa  expired;  and  even  then  the  sheriff  cannot  diveet 
him  of  the  possession,  but  the  purchaser  is  driven  to  his  action  of  ejectment 
to  recover  it:  BtOimgall  v.  Duncan,  3  Gilm.  480.  To  continue  the  worda  of 
Green,  J.,  in  Overton  v.  Perkins,  18  Tenn.  330:  "  But  how  different  ia  the  situa- 
tion and  powers  of  the  sherifi^  in  almost  all  tiiese  particulars,  in  relation  to  land 
It  ia  not  capable  of  being  wasted,  tiierefore  there  is  no  necessity  for  the  aheriff 
to  take  possession.  He  acquires  no  special  property  in  the  land  levied  on, 
and  can  maintain  no  action  in  relation  to  it;  nor  does  a  levy  on  land  aatiafy 
the  execution.    Upon  what  principle^  then,  can  he  aell  the  land  after  the  re» 
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lnnoltbe/./i»f    Suppose  be  goei  oat  of  office^  md  jwn^  M  in  this 

dapw  before  the  sale  is  soa^t  to  be  made^  is  be  to  keep  in  bis  memory  tbsl 

be  enee  bed  an  exeeatioii  in  his  band%  and  tbat  be  levied  it  on  a  pertioiilar 

tnctoCbuidf    How  is  he  to  know  that  the  judgment  bas  not  been  eatiafied  t 

tisit  an  aBas  ezecntiQa  has  not  been  leried  en  the  property  snd  eatiafied  by 

Mi  saoeesBor  T    Althnngh  an  execation  may  be  levied  on  Und,  if  before  the 

■de  it  ahall  come  to  the  knowledge  of  the  aberiff  tbat  there  is  peisonal 

inporty  on  which  he  can  levy,  be  is  boond  to  abandon  the  land  and  aeias  the 

paraonal  csttto.    The  levy  is  not^  therefore^  a  satisfact&on  of  th**  exeention* 

ItdoesnoteffBCtadiiseisinof  the  debtor,  nor  vest  in  the  aberiff  any  ri|^t.    It 

haa  no  other  operation  than  to  fix  npon  that  particiilar  as  the  anbject  team 

which  the  som  claimed  in  the  exeoation  is  to  be  raised.    In  view  of  these 

ccnnderatiaDa,  we  cannot  give  our  asaent  to  the  proposition  that  a  levy  on 

hiKl,  one  of  the  alightest  and  most  undefined  acta  a  ministerial  offioer  can 

|crf orm,  ahall  have  the  tremendoos  effect  of  divesting  the  freehold  right  of  a 

■am  in  poaaeasion,  and  of  investing  the  sheriff  with  the  power  of  selling  it 

after  the  execation  baa  apent  ita  force.    If  he  can  aeU  at  all  after  the  return 

ef  the  execation,  he  can  sell  at  any  dirtance  of  time  afterwarda,  npon  the 

■ere  reqneat  of   the  creditor  and  his  own  recollection  that  a  levy  was 

■ade."    Other  cases  also  deny  the  power  of  officers  to  make  salea  of  real 

property  after  the  retain  day  of  writa  on  leviea  made  before  sach  time^ 

saleBB  the  officer  baa  a  writ  of  venditioni  or  other  new  prooeaa  anthorising  him 

to  make  the  sale:  See  Smith  ▼.  Spencer,  3  Ired.  264;  Borden  v.  MeKkm^  4 

Hawks,  279;  a  C,  15  Am.  Dec  519;  SettweU  ▼.  Baadt  <^  Cape  Fear,  3  Dev. 

282;  WUBameon  v  WOGcmeon,  52  Mies.  725;  Lehr  r.  Doe,3  Smed.  k  M.  471; 

AmC&v.  Mundy,  IS  Ala.  185;  S.  C,  52  Am.  Dec.  221;  Sh^pard  v.  Bhea,  49 

Ala.  125;  Randolph  v.  MeUaJtf,  6  Coldw.  411;  Morqtm  v.  Bamat^,  15  Ala.  190; 

ronfaniAm  v.  Akxander,  2  Dev.  &  B.  87;  Joknmm  v.  OaldwO^  88  Tex.  217; 

BetdenY.  TUbnan,  39  Id.  270,  271,  dting the  principal  caae;  HetUrY,  Dwpre^, 

46  Id.  825^  citing  the  principal  caae;  MUeheU  v.  Irekmd,  54  Id.  306^  dting 

tiie  prindpal  caae;  Ceuk  v.  Toeer,  1  WAtta  k  8.  519;  and  in  Bogerie  Leeeee  v. 

Cawood,  31  Tenn.  143^  S.  C,  55  Aol  Doc  729,  the  court  goea  ao  far  as  to  aay 

fbat  as  a  writ  of  ven,  ex.  vests  the  sheriff  with  no  title  to  the  land  ordered  tc 

be  add,  a  aale  of  the  land  after  the  retom  day  of  the  writ  ia  therefore  void. 

Bet  the  right  of  the  aherftt  to  sell  land  under  the  writ  of  vendiUotd  exponae  is 

deariy  recognized:  Borden  v.  TiUman,  39  Tex.  272.    On  the  other  hand,  how- 

ever,  there  are  cases  which  make  no  diatinction  between  personal  and  real 

ertate  in  making  aalea  after  the  retom  day,  when  a  levy  baa  been  previoady 

■lide;  and  the  long-settled  prindplea  in  relation  to  the  former  daaa  of  prop* 

«ty  are  made  to  apply  in  their  whde  extent  to  the  latter;  and  becaose  landa 

are  by  atatate  made  liable  to  be  add  for  the  aatiafaetion  of  Jndgmenta,  they 

held  tiiat  there  can  be  no  distinction  as  to  the  dieriff's  powers  and  Uabilitiea. 

Title,  ako^  when  transferred  by  a  aheriff'a  aale^  rdatea  back  to  the  aeizore  or 

kvy  d  the  property;  and  anleea  the  officer  were  allowed  to  finidi  that  which 

be  baa  nndertaken,  the  previooa  levy,  which  waa  anthorised  when  made^ 

BDi^t  become  *'avain  and  parpoadeaa  act"    8o^  "wherever  acme  atatate 

doea  not  provide  otherwiae,  an  offioer  who  has  entered  npon  the  execation  of 

ibe  writ  before  the  retom  day  thereof  by  a  seixare  of  or  levy  upon  property, 

sMy,  after  the  retam  day,  and  after  the  actaal  retam,  oontinne  to  hdd  the  y| 

fnperty,  and  may  proaeonte  anch  prooeedings  as  may  be  necessary  to  convert 

neb  property,  whether  it  be  real  or  peraonal,  into  money  .for  the  parpoae  of 

ntiafying  the  jndgment.'*    The  antboritiee  aapporting  thia  doctrine  as  to  per- 

aoad  property  have  been  dted  eupm.   For  antboritiee  conoeming  it  as  to  real 
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property, aee/rvHiT.P&M 3 Bibb^  343;  Ooxr.  Jcmer,^ Id.  9i;  8tdnY.Chaf»' 
bdu,  18  Iowa,  474;  Jckmmmr.  Bam,  7  Keb.  226;  Wyamiy.  TuOHl,  17  Id.  496; 
8.  C,  23  K.  W.  Rep.  312;  ColyerT.  HiggmSy  1  Dut.  7;  Samngi  Inttiiutum  qf 
HarrulmrgT,  Cham's  Adm'r,  7  Bnah,  542;  BuUafidd  ▼.  Waiah,  21  Iowa,  101; 
Mamtg ▼.  JiToM,  22 Id.  386;  PAtttqwv.  Z>ana»  3  Scam.  557;  Morekmd  ▼.  Bowling, 
3001,  500;  IF%0aftmT.  iSb:<o»'«  Xetaee,  4  Wheat.  503;  Woody.  Cohm,  5  Hill, 
231;  BoiJt qfOm Siale qfjikaowir.  Brag,  37  Mo.  194;  Siewartr.  Severcmee,  43 
Id.  331;  BHdboMi  T.  TVticy,  45  Id.  438;  JEone  v.  ifcOnm,  55  Id.  196;  BtUingaU 
T. /)iMioM,  3  Gilm.  481;  ff^woodr.  HUdreih,9^Sam.  2&S;  Oakher  y.  MaHm^ 
3  Md.  154;  Wrigfd  ▼.  J7oioe/4  35  Iowa,  295;  Wekk  t.  SvUiwn,  8  GaL  186; 
TVxy&ie  ▼.  QoakimB,  1  Dev.  295;  Blahrv.  CompUm,  33  Mich.  433;  Bemmgkm  ▼. 
LmthkMm,  14  Pet.  84;  Freeman  on  Execationa,  dting  most  of  these  caaes, 
and  from  tHiom  we  luiTe  quoted  above.    Sales  after  the  return  day  of  wzita 
are  sometimea  anthoanied  by  statate:  See  Michigan  and  MiBsouri  cases  cited 
above,    neae  cases  also  ahow  that  the  aheriff  may  sell  without  a  venoUthni 
expomUt  and  the  doctanne  announced  also  applies  to  an  order  of  sale  of  real 
estate:  JohmMtm  ▼.  Benm,  7  Keb.  226;  Wyani  ▼.  TuthUl,  17  Id.  496;  S.  C,  23 
N.  W.  Rep.  342;  but  u^SeoMUv.  BamkqfCape Fear,  3  Dev.  283.    The  re- 
sult is  that  the  weight  of  authority  seems  to  support  the  validity  of  sales  of 
real  estate  made  after  the  return  day,  where  a  levy  has  been  made  prior  to 
that  time.    In  some  of  the  states,  however,  statutes  have  been  passed  requir- 
ing that  the  sale  shall  not  be  made  after  the  return  day  of  the  writ;  and  sales 
made  in  violation  of  these  statutes  have  been  adjudged  void:  Cash  v.  Toeer, 
1  Watts  &  S.  519;  Lekr  v.  Sogers,  3  Smed.  &  M.  468;  DaU  v.  Medea{f,  9  Fa. 
St  108;  Kane  v.  Preston,  24  Miss.  133.    In  those  states  where  the  writ  of 
vendUhni  exponas  is  neceasaty,  such  writ  directed  **  to  the  sheriff"  for  the  sale 
of  land  levied  upon  by  a  sheriff  who  has  gone  out  of  office,  will  not  authorize 
a  sale  of  the  land  by  such  late  sheriff;  for  whatever  power  is  granted  by  the 
writ  is  given  to  him  to  whom  it  is  directed:  Tarkinton  v.  Alexander,  2  Dev. 
&  R  87.    And  when  a  sheriff  has  levied  upon  lands  which  remain  unscdd 
until  after  he  goes  out  of  office,  ther  wndttwm  should  issue  to  his  successoFy 
and  not  to  him,  and  a  sale  made  by  such  successor  will  be  valid:  Baaih  tij 
Tennessee  v.  BeaUy,  35  Tenn.  306;  BeHingaU  v.  Duncan,  3  Gilm.  480;  Tarhm- 
ion  V.  Akaaander,  2  Dev.  &  R  87;  Seawell  v.  Bank  qfCape  Fear,  3  Dev.  284; 
Clark  V.  Sawyer,  48  Gal.  133;  Lesheg  v.  Gardner,  S  Watto  &  S.  314.    It  is  a 
proper  practice  that  a  vendUhni  to  sell  lands,  which  have  been  levied  upon  by 
a  sheriff  whose  term  of  office  has  expired,  shall  issue  to  the  person  or  officer 
who  made  the  levy:  Fowble  v.  Rayherg,  4  Ohio^  45;  Holmes  v.  Mclndoe,  20 
Wis.  669,  unless  the  statute  prohibits  the  writ  to  be  directed  to  such  officer: 
Lessee  f^ Sumner  v.  Moore,  2  McLean,  68;  but  it  is  not  the  only  correct  practice, 
and  the  writ  may  go  either  to  the  officer  who  made  the  levy,  or  to  the  sheriff 
in  office  at  the  time  it  is  issued.    This  rule,  of  course,  is  confined  to  levies 
apon  land.    In  case  of  a  levy  upon  chattels,  the  sale  must  be  by  the  officer 
who  made  the  levy:  Holmes  v.  Melndoe,  20  Wis.  670;  PurVs  Lessee  v.  DuvaU, 
5  Har.  &  J.  69;  Clark  v.  Sawyer,  48  Gal.  133.    And  where  the  venditioni  expo- 
nas is  unnecessary,  but  it  has  issued,  a  recital  in  the  return  that  the  sheriff 
had  levied  and  sold  by  virtue  of  the  writ  is  an  unimportant  error,  when  it 
appears  that  the  levy  had  been  previously  made  under  execution:  Wekh  v. 
Sullivan,  8  Id.  165.    In  those  states  where  the  vendUioini  exponas  is  necessary, 
the  writ,  when  issued,  relates  to  and  identifies  and  incorporates  itself  with 
the  previous  execution  and  levy,  so  as  to  have  precedence  or  priority  over  the 
process  concurrent  with  it  only  in  its  test  and  in  its  return:  Taylor  v.  3fam- 
ford,  22  Tenn.  67.    And  as  a  levy  upon  land  does  not  divest  the  title  of  the 
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and  Twt  it  in  the  sheriff  making  the  lery,  if  the  owner  dies  before  e 
■Je,  the  inheritance  descends  to  the  heirs^  and  the  sherii!^  with  or  without  a 
vemlUiom  expomoM,  cannot  make  ayalid  sale  until  sdn/aeku against  the  heirs* 
and  process  thereon  is  awarded  against  them:  Buika^ord  r.  Bead,  26  Tenn.  423L 
Where  an  officer  has  performed  his  duty  by  retaming  an  execntion,  it  has 
pefformed  its  office,  and  cannot  again  be  issned  for  any  pupoee.    It  cannot, 
therefore,  be  certified  to  snother  county  to  be  nsed  as  the  fonndatjon  of  an 
execation  there:  Pctine  ▼.  BMhUt  3  Lea,  288.    In  those  states  where  the 
officer  cannot  sell  after  retom  of  the  writ  withoat  vendUitmi  erponof^  or  other 
aothoritatiTe  process,  it  has  been  held  that  executions  are  in  fnll  force  during 
the  day  upon  which  tiiey  are  retomable,  and  that  a  sale  of  land  made  on  that 
day  under  an  execution  is  valid:  ValeiUine  v.  CooiUy,  20  Tenn.  38;  Tojfloe  v, 
Oadsms,  1  Dev.  295.    On  the  contrary,  it  has  been  held  in  Alabama  that  a 
ale  of  land  under  exeontion  by  the  sheriff  on  the  first  day  of  the  term  to 
irikich  the  writ  is  retunable  is  void,  as  the  return  day  is  then  past:  Sheppard 
▼•  BheOf  49  Ala.  126.'    And  where  the  vrmdkiani  expomoM  is  unnecesaaiy,  but 
fass  issued,  a  sale  on  the  day  on  which  that  writ  bears  date  is  not  irregular: 
Cox  ▼.  Joiner,  4  Bibb,  94.    And  where  a  sale  is  made  under  an  alias  execu- 
tion instead  of  a  venditiom  exponas^  the  irregularity  is  not  sufficient  to  render 
tiie  nle  absolutely  void:  Stem  v.  ChatMem,  18  Iowa»  474.    Finally,  when  the 
time  for  selling  pursuant  to  notice  has  passed,  and  no  valid  sale  has  been 
made,  or,  if  valid,  the  party  elects  to  disregard  it,  the  officer  cannot  again 
■ell  without  an  order  of  the  court,  unless  he  again  advertise  the  sale:  Bicknell 
V.  BymOj  23  How.  Pr.  486.    But  where  the  day  fixed  in  an  advertisement 
for  the  sale  of  land  under  a  venditioni  exponas  is  subsequent  to  the  return  day 
of  the  writ^  the  offioer  may  sell  under  the  oBae  writ  sued  out  without  again 
■drertiBing  the  sale:  LtOherY.  McMkkael,  26  Tenn.  298. 


Baxteb  V.  Deab. 

[24  TxxAS,  17.J 

Bud  Ezkcdted  bt  Husband  and  Witb  to  GnAirrxB,  who  executes  a  bond 
to  reconvey  to  them,  upon  the  payment  of  certain  notes  held  by  him 
against  them,  is,  in  legal  effect,  only  a  mortgage  to  secure  the  payment  of 
the  amount  of  the  notes. 

Equttt  will  not  Inqitibb  into  Judqusht  which  recites  that  the  parties 
appeared,  by  their  attorneys,  waived  a  jury,  and  submitted  their  matters 
to  the  court. 

Kquht  will  not  Sbt  asedx  Judombnt  of  a  court  of  competent  jurisdiction 
to  enable  a  party  to  present  a  defense  which  might  have  been  presented 
in  the  first  suit,  where  no  fraud  is  shown  in  obtaining  the  first  judg- 
ment. 

Mabbhcd  Woksn  abb  CoMFsrBNT  TO  Affbab  in  Coxtbt  as  litigants,  and 
while  they  have  the  privilege  of  so  appearing,  and  are  sometimes  under 
legal  obligation  to  so  appear,  the  courts  are  obliged  to  apply  to  them 
the  same  rules  that  apply  to  other  parties  litigating  their  rights  in  the 
courts. 

TkXAB  Statotb,  in  Cxbtain  Cases,  imposes  upon  the  courts  the  duty  of 
pioteoting  the  ssparate  property  of  married  women,  where  the  lialnUty 
ol  such  properly  to  be  taken  in  execution  is  in  question.    But  b^ond 
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the  reqnirciiMitto  of  the  itatate  theooorte  eauiot  go  to  oxfeend  protootaoa 
to  partias  who  appear  as  litigantiy  and  who  are  preenmecly  hi  each  par- 
ticnlar  caae»  to  be  able  to  aaaert  and  defend  their  righta. 

WhSBX    JuDOMENT    BA8    BKKH    ObZAIHXD    AOAmR   HUBBAHD   AVD   WiFB 

JociTLT,  and  after  the  death  of  the  hnaband  prooeedingi  are  tniititntBd  to 
revhre  each  ]iidgiiient»  the  wife  is  a  neoemrj  par^  to  the  proceeding. 
She  may  voluntarily  make  heraelf  a  par^. 
In  pROGEKDnros  TO  Rbvits  Judombnt,  ooart  will  not  exereiee  any  peenliar 
powers  as  a  oouri  of  equity.    It  will  follow  the  law. 

Action  by  appellant  against  Tobiaa  Furr  and  wife,  upon  a 
promissory  note  executed  by  them,  it  was  alleged,  in  part  pay* 
ment  for  two  tracts  of  land.  Answer,  a  general  denial.  Sub- 
sequently said  Tobias  Furr  died,  and  his  administrator,  Dear, 
was  made  defendant  by  icire  facias.  The  administrator  ap 
peared  and  adopted  the  answer  filed  by  his  intestate.  Mra 
Furr  afterwards  filed  an  amended  answer,  alleging  that  she 
and  her  husband  owned  the  tracts  of  land  aforesaid  at  and 
previous  to  the  execution  of  the  note  sued  on.  That  the  land 
was,  for  a  long  time  had  been,  and  still  is  their  homestead. 
That  prior  to  the  execution  of  said  note  her  husband  agreed  to 
sell  said'  land  to  plaintiff.  That  through  the  persuasion  of 
plaintiff  and  her  husband  she  signed  a  bond  to  execute  to 
plaintiff  a  title  upon  the  payment  of  the  purchase-money;  but 
that  she  did  not  acknowledge  said  bond  separate  and  apart 
from  her  husband,  as  required  by  statute.  That  on  the  con- 
trary, when  said  bond  was  explained  to  her  she  refused  to 
acknowledge  the  conveyance;  and  that  it  was  then  agreed 
between  them  that  her  husband  and  herself  should  execute  to 
plaintiff  two  promissory  notes,  one  of  which  is  the  subject  of 
this  suit,  for  the  amount  which  plaintiff  had  paid  on  the  afore- 
said contract.  That  it  was  then  also  agreed  that  she  and  her 
iiusband  should  execute  to  plaintiff  a  deed  for  said  land,  and 
that  he  should  execute  to  them  a  bond  to  reconvey,  upon  the 
payment  of  the  notes.  Mrs.  Furr  alleged,  further,  that  suit  had 
l>een  brought  by  plaintiff  on  the  other  of  the  notes  against  her 
husband  and  herself.  That  judgment  had  been  recovered 
thereon.  That  an  order  of  sale  of  said  land,  including  her 
homestead,  had  been  made.  That  the  number  of  said  suit  on 
the  docket  was  1,124.  That  when  said  suit  was  brought  her 
husband  promised  to  interpose  the  proper  defenses  to  protect 
the  homestead.  That  he  failed  to  do  this,  although  she,  relying 
upon  his  promise,  supposed  it  had  been  done.  That  although 
her  husband  had  employed  counsel  to  defend  said  suit,  said 
defenses  had  not  been  interposed,  and  that  she  was  thereby 
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deceived.  That  after  the  death  of  her  hnfiband  a  teire  faeia$ 
had  iasaed  to  Dear  as  adminiatrator  of  deceased  to  revive  said 
judgment  and  order  of  sale.  That  the  land  included  therein, 
4uid  not  daimed  as  a  homestead,  was  of  Bofficient  value  to  sat- 
isfy said  judgment.  That  the  homestead  should  not  be  sold 
thereunder,  and  that  the  other  judgment  should  be  so  modi- 
fied and  reformed  as  to  exempt  said  homestead  from  sale.  It 
•did  not  appear  from  the  record  that  any  application  was  mads 
for  a  consolidation  of  the  two  suits,  or  that  there  was  any  judg- 
ment directing  such  consolidation.  It  also  appeared  that  a 
^eirefcLcias  had  issued  to  Dear  as  administrator,  to  show  cause 
-why  the  judgment  and  order  of  sale  should  not  be  revived. 
But  it  did  not  appear  that  a  $eire  facioi  had  issued  to  Mrs. 
Purr. 

Donley  and  Andernon^  for  the  appellant. 

T.  J.  JenningM  and  J.  E.  Cravens  j  for  the  appellee. 

By  Courts  Bcix,  J.    We  are  of  opinion  that  there  is  error 
in  the  judgment  of  the  court  below,  for  which  it  must  be  re- 


The  counsel  for  the  appellee,  Mrs.  Sarah  W.  Furr,  has  argued, 
^th  great  ingenuity  and  force,  that  inasmuch  as  the  appel- 
lant Baxter  was  driven,  after  the  death  of  Tobias  Furr,  to  ask 
the  interposition  of  the  court,  to  revive  the  judgment  in  the 
^CBBe  numbered  1,124,  the  court,  acting  as  a  court  of  equity, 
might  require  the  plaintiff  in  that  cause  to  consent  to  the  re- 
vival of  the  judgment  upon  such  terms  as  would  exempt  the 
liomestead  of  Mrs.  Furr  from  the  operation  of  the  judgment 
4ifter  its  revival,  inasmuch  as  a  true  construction  of  the  original 
tx>ntract  upon  which  that  judgment  was  obtained  would  have 
tsaved  the  homestead  rights  of  Mrs.  Furr.  It  cannot  be  doubted 
that  the  contract  entered  into  between  the  appellant  and  Tobias 
Furr  and  Sarah  W.  Furr,  on  the  fifth  day  of  March,  1856,  was 
nothing  more,  in  legal  effect,  than  a  mortgage  by  Tobias  Furr 
and  his  wife  to  secure  to  Baxter  the  payment  of  the  sum  of 
numey  due  him  by  Tobias  Furr.  And  if  the  homestead  rights 
of  the  wife,  Sarah  W.  Furr,  had  been  properly  presented  to  the 
<9Dart  on  the  trial  of  the  cause  numbered  1,124,  the  court  would 
bave  protected  those  rights  by  a  suitable  decree.  But  it  appears 
that  on  the  trial  of  the  cause  numbered  1,124,  Mrs.  Sarah  W. 
Furr  was  represented  by  an  attorney,  who  acted  for  her  and 
filed  an  answer  in  her  name.    The  judgment  in  that  case  re* 
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cites  that  the  parties  appeared  by  their  attorneys  and  waived 
a  jury,  and  submitted  their  matters  to  the  court,  etc.  This 
court  has  never  gone  so  far  as  to  hold  that  such  a  judgment 
can  be  inquired  into  upon  equitable  considerations;  and  we 
have  not  been  able  to  find  any  case  in  which  a  court  of  equity 
has  assumed  the  power  to  set  aside  the  solemn  judgment  of  a 
court  of  competent  jurisdiction  to  enable  a  party  to  present  a 
defense  which  might  have  been  presented  in  the  first  suit,  and 
where  no  fraud  is  shown  in  obtaining  the  first  judgment. 

The  courts  of  this  state  recognize  the  competency  of  married 
women  to  appear  in  the  tribunals  as  litigants;  and  while  they 
have  tlie  privilege  of  appearing,  and  are  under  legal  obliga- 
tion to  appear  as  litigants,  the  courts  are  obliged  to  apply  to 
them  the  same  rules  that  apply  to  other  parties  litigating  their 
rights  in  the  courts.  In  certain  cases,  the  law  imposes  upon 
the  courts  the  duty  of  protecting  the  separate  property  of  mar- 
ried women,  where  the  liability  of  such  property  to  be  taken 
in  execution  is  in  question.  But  beyond  the  requirements  of 
the  statutes  the  courts  cannot  go  to  extend  protection  to  par- 
ties who  appear  as  litigants  in  the  courts,  and  who  must,  there- 
fore, be  presumed,  in  each  particular  case,  to  be  able  to  assert 
and  defend  their  rights. 

The  cases  to  which  the  attorney  for  Mrs.  Furr  has  made 
reference  in  his  brief  furnish  very  striking  illustrations  of  the 
extent  to  which  courts  of  equity  will  go  to  compel  those  to  do 
equity  who  ask  it  The  case  put,  in  which  a  mortgagee  lends 
a  further  sum  of  money  on  bond,  and  after  breach  of  the  con* 
dition  of  the  mortgage,  the  mortgagor  dies,  and  the  heir  wishes 
to  redeem,  is  a  proper  case  for  the  exercise  of  those  powers 
peculiar  to  a  court  of  equity.  In  that  case,  the  legal  rights  of 
the  heir  are  gone.  The  breach  of  the  condition  of  the  mort- 
gage vests  the  absolute  legal  right  in  the  mortgagee;  and  it  is 
only  in  a  court  of  equity  that  the  heir  can  assert  any  right  to 
redeem.  And  in  a  court  of  equity  his  right  to  redeem  is  recog- 
nized, because  it  would  be  inequitable  to  permit  the  mortgagee 
to  hold  the  land,  which  may  exceed  very  greatly  in  value  the 
debt  intended  to  be  secured.  When,  therefore,  the  heir  asks 
the  court  to  compel  the  mortgagee  to  do  him  the  justice  to 
accept  his  debt,  and  surrender  the  land,  the  court  may  well 
say,  "The  mortgagee  shall  do  you  this  justice;  but  you  owe 
him  money  on  the  bond,  for  which  he  has  no  security;  and 
you  shall  also  be  just,  and  pay  what  you  owe  on  the  bond." 
So  there  is  a  class  of  cases  in  which  the  courts  of  equity,  in 
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England,  exercise  an  authority  even  more  arbitrary,  and  which 
is  said  to  rest  upon  long  practice  rather  than  upon  any  sound 
prmdple.  There  are  cases  in  which  parties  are  obliged  to  ask 
the  aid  of  a  court  of  equity  to  reduce  into  possession  the  prop- 
erty of  the  wife.  If  the  property  of  the  wife  can  be  reduced 
into  possession,  through  the  instrumentality  of  a  court  of  law. 
the  court  of  equity  has  no  right  to  interpose  to  ask  that  any 
settlement  be  made  upon  the  wife;  but  if,  bora  any  cause,  the 
husband  is  driven  to  invoke  the  aid  of  a  court  of  equity,  in 
order  to  obtain  possession  of  the  wife's  estate,  the  court  will 
not  lend  its  assistance,  except  upon  condition  that  a  suitable 
settlement  be  made  upon  the  wife  out  of  her  estate. 

These  are  the  cases  in  which  courts  of  equity  go  farthest  in 
the  exercise  of  the  powers  peculiar  to  them;  but  even  in  these 
cases  they  never  go  so  far  as  to  interfere  with  a  court  of  law, 
or  to  set  aside  the  judgment  of  a  court  of  law  fairly  obtained. 
We  think  that  Mrs.  Purr  ought  to  have  asserted  her  homestead 
rights  when  the  cause  numbered  1,124  was  pending;  and  that 
it  was  not  competent  for  the  court,  in  the  trial  of  the  cause 
numbered  1,384,  to  go  behind  the  judgment  of  the  court  in 
the  cause  numbered  1,124,  and  make  a  decree  that  would  re- 
strain the  execution  of  the  judgment  that  liad  been  rendered 
in  the  last-mentioned  cause. 

Upon  the  authority  of  the  case  of  Austin  v.  Reynolds^  13 
Tex.  546,  it  was  necessary  to  make  Mrs.  Purr  a  party  to  the 
proceeding  to  revive  the  judgment  that  had  been  obtained 
against  her  husband  and  herself  in  the  cause  numbered  1,124. 
It  was  therefore  proper  to  permit  her  to  make  herself  a  party 
to  that  proceeding  to  revive.  But  in  proceeding  to  revive  a 
judgment  the  courts  will  not  exercise  any  peculiar  powers  as 
courts  of  equity.  They  will  follow  the  law.  It  is  not  neces- 
sary for  us  to  say  whether  any  cause  which  did  not  arise  sub- 
sequent to  the  rendition  of  the  judgment  will  authorize  the 
court  to  refuse  to  revive  it.  It  is  enough  Tor  the  present  case  to 
say  that  the  answer  of  Mrs.  Purr  and  the  evidence  offered  in 
support  of  it  were  not  sufficient  to  authorize  the  court  to  reform 
the  judgment  in  the  case  numbered  1,124,  in  the  manner  ex- 
hibited by  the  decree;  or  in  any  manner  to  destroy  the  effect 
of  the  judgment  in  the  case  numbered  1,124. 

The  facts  of  this  case,  as  developed  by  the  record,  are  such 
as  justify  the  zeal  evinced  by  the  counsel  for  the  appellee,  Mrs. 
Sarah  W.  Furr;  but  our  duty  seems  to  us  to  be  plain  in 
the  matter,  and  of  course  we  cannot  turn  our  eyes  frmn  the 
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law  because  of  the  peculiar  nature  and  circumstanoefl  of  the 
case.    The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedingSi  in  coD&snsdty  with 
this  opinion. 
Reversed  and  remanded. 


Deed  with  Boim  to  Rioohvxt  apoa  tfaa  perfocinaaoe  of  pertain 
tiozui  IB  a  mort^gage:  MeLcum^Bn  t.  Shepherd,  62  Am.  pee.  046^  and  note  649; 
ace  9}BoHf^nuxny,Eyndfna»t4A  Id.  Ill;  Per1im^$Let$mT,D8fbik,961dL91, 

EqUTTT  WnX  HOT    RSLIEVX  AaADTBT   JUDGMEHT  AT   LaW  to  wllich  COm- 

plainant  failed  to  make  a  legal  defenie  when  he  might  have  done  so:  Caaejf  ▼. 
Oregcny,  66  Am.  Dec.  681;  PoUock  ▼.  CKtberi,  60  Id.  732;  and  notes  to  theM 
cases;  Iteevea  ▼.  Hogan,  6  Id.  684.  Ihe  abore  rale  holds  good  except  in  cases 
of  fraud:  Siroup  ▼.  SuOhfan^  46  Id.  889;  Belhm^  t.  Wcodmm,  48  Id.  221; 
SkmMT  ▼.  Deming,  64  Id.  463. 

JiTDGifENT  AGAINST  Marrttct)  Womah,  ETVEor  OT:  Scc  eztcDded  note  to 
CaldtoeUY.  Walters,  66  Am.  Dec.  699-611.  Where  the  wife  was  a  party  t» 
the  previons  suit,  she  is  bound  by  the  judgment  in  the  same  manner  as  any 
other  litigant:  Nkhols  ▼.  ZHbreU,  61  Tex.  641;  WM  ▼.  MaUard,  27  Id.  86. 
But  it  would  seem  that  more  indulgence  should  be  granted  in  favor  of  a  mar- 
ried woman  to  intervene  and  protect  her  interest  in  the  homestead  property 
which  has  been  levied  upon  as  subject  to  the  debts  of  the  husband.  This  ex- 
ception is,  perhaps,  based  upon  the  ground  that  there  is  such  legal  unity  be- 
tween them  that  she  may  be  viewed  as  an  original  defendant:  WTuimam  v. 
WaSs,  61  Id.  428.  In  WesUfrooka  v.  J^en,  33  Id.  90,  the  court  ^ote  bum 
the  principal  case,  to  the  effect  that  a  court  will  [|protect  the  wife  in  her 
homestead  rights,  if  properly  presented,  against  a  creditor  who  seeks  by  a 
decree  to  subject  to  the  payment  of  his  debt  the  homestead  upon  whidi  the 
wife  has  joined  with  her  husband  in  executing  a  mortgage.  The  abofve  cases 
dte  the  principal  case. 

Right  or  MA^nT^n  Womxn  to  Appxab  as  LmaAZiTB.— Manied  women 

^^have  the  same  privileges  as  other  litiganta^  and  the  same  rules  will  bo  applied 

Ip  them:  Benderaon  v.  Terry,  62  Tex.  284;  and  when  they  are  admitted  te 

litigate  in  their  own  rights  they  are  presumed  to  have  capacity  to  oendnet 

the  litigation  as  will  be  most  conduoiye  to  their  own  advantage:  UrqtAari  ▼• 

Wcmo/ck,  68  Id.  618^  both  dting  the  principal 
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Amwddiho  nr  Duibxot  Ooubt  gankot  bb  Svppobtbd  as  CBMnmm^  Boa 
which  seeks  to  subject  partnership  property  to  a  demaady  by  proceeding 
against  a  suriviDg  partner,  and  where  the  decree  in  such  proooediaf 
inakes  the  oovrt  take  upon  itself  the  administration  and  settlsDMAt  of  the 

partaerahip  ocnoenu^  out  of  the  hands  of  the  surviving  partnor  and  the 
i^piesenUtives  of  the  deceased,  and  pUoes  Uia  partnenhq^  effboli  m 
tiM  hands  of  theofltorsof  Uia  oonrti  to  be  applied  in  paynwl  «f  Ifca 
elaiBis  of  oreditai%  when  eatabUahed  by  soit 
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AoBBMMBT  OoBTADicD  OT  Aktequb  ot  PixmsflBipy  if  Buds  Icma/de  and 
for  a  Tiliiabla  eonaideraticD,  is  Talid  and  eflfoetiial  to  tnosfer  tfaa  tttle  to 
ptrtDenhip  pgoperl/y  where  it  is  agreed  that  upon  the  death  of  eoe  of  the 
paitoera  the  title  to  the  pruperiy  shall  vest  in  the  suriror,  who  ahall 
tiksrenpon  heeome  indebted,  as  therein  stqwUted,  to  the  lejpteseutitivae 
of  the  deceasedL 

Wma  BT  AumaiMKBT  Coraihbd  nr  AxnoLV  of  PAxnnBamp,  made 
lama  fdA  and  for  a  Tahiahle  coosideratica,  the  title  to  the  property  upon 
the  deaiQi  of  one  partner  Tests  in  the  snrnTor,  and  he  beoomes  indebted 
as  therein  stipulated  to  the  representatives  of  Ihe  decieaeed,  he  haaa  right 
to  dbpoee  of  the  property,  by  a  htmajUU  sale  and  transfer,  to  any  person, 
and  as  well  to  the  representatiTes  of  the  deceased  as  to  a  stranger. 

Whu^  ujideu  AaitKsiiBjfi'r  Ck>irTAiiiBD  nr  Abtigijb  ov  Fabthsjishif,  the 
title  to  the  partnership  property,  npon  the  death  of  one  partner,  vests  in 
tiie  survivor,  who  transfers  it^  honafidet  to  the  repreeentatives  of  the  de- 
eoased,  if  the  pertnership  was  insolvent,  the  sssignment,  though  houestiy 
intended  to  discharge  a  debt  due  to  soch  representatives  growing  oat  of 
the  partnership  bnsineas,  might  not  affect  the  rights  of  creditors  to  have 
the  property  subjected  to  the  satisfaction  of  their  demands.  But  if  it 
becomes  necessary  to  proceed  against  the  estate  of  the  deceased  partner, 
payment  can  only  be  enforced  through  the  probate  court. 

Wbithbb,  ajtbb  Takiko  Judgment  aoaih8T  Ohb  ot  thb  PiBTinBi^  a 
party  can  inaintain  an  action  on  a  note  as  the  joint  contract  of  the  firm, 
is  a  qnestion  open  which  there  is  some  diversity  of  opinion.  The  great 
wei^t  of  anthority  seems  to  be  against  a  second  recovery. 

KqUJirr  will  hot  Am  Pabtt  to  sabject  pertnership  property  to  the  pay- 
ment of  a  judgment  npon  a  note  sgainst  the  maker  only,  and  individually. 

Li  Equttt,  Evbbt  Pabtkxbship  Dxbt  is  Joint  anb  Skvxral.  Therefore 
the  creditor  may,  at  the  same  time,  soe  the  survivor  as  snch,  and  proceed 
againat  the  estate  of  the  deceased  partner. 

JoracKNT  Takxn  AOAiNsr  SuBVivoB,  not  as  BorTiving  partner,  bat  as  npon 
his  sole,  individual  contract  and  liability,  does  not  give  plaintiff  any  right 
against  the  partnership  effects,  especially  when  the  pleadings  show  that 
th^  were  not  sufficient  to  satisfy  the  partnership  debts. 

Suit  on  notes.    The  opinion  sufficiently  states  the  fSftcts. 
ArmaArcng  and  PananSj  and  M.  D.  Oraham^  for  the  appellants. 
fRQiam  Steadman  and  H.  C.  WaUaee^  for  the  appellees  • 

By  Omrt,  Whsbleb,  C.  J.  An  examination  of  all  the  qnes* 
tioDs  which  the  record  suggests,  and  which  might  be  considered 
in  disposing  of  the  case,  would  lead  to  an  extensive  inquiry 
into  the  law  and  practice  of  the  court,  particularly  respecting 
the  rights  and  remedies  of  the  creditors  of  a  partnership,  upon 
its  dissolution  by  the  death  of  one  of  its  members,  and  the 
powers  of  the  court  in  administering  those  remedies.  But  as 
the  examination  of  these  questions  is  not  necessary  to  a  decis- 
ion, it  is  not  thought  adyisable  to  enter  upon  such  an  examina- 
tion without  further  argument 
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The  proceedings  in  the  case  seem  to  us  quite  anomalous,  and 
we  think  the  judgment  wholly  erroneous.  Counsel  for  the 
plaintiiBfs  and  appellees  have  furnished  us  with  no  precedent 
for  such  a  proceeding,  in  the  decisions  or  practice  of  courts  of 
law  or  chancery.  It  cannot  be  supported  as  a  creditor's  bill, 
as  they  suppose,  if  that  remedy  were  not  superseded  by  our 
law  for  the  settlement  of  deceased  person's  estate;  for  it  seeks 
to  subject  the  partnership  property  by  a  proceeding  against 
the  survi\dng  partner.  It  makes  the  court  take  upon  itself 
the  administration  and  settlement  of  the  partnership  concerns, 
out  of  the  hands,  both  of  the  surviving  partner  and  the  rep- 
resentative  of  the  deceased;  and  places  all  the  partnership 
effects,  consisting  of  tangible  property,  in  the  hands  of  the 
sheriff,  with  directions  to  sell  sufficient  to  satisfy  the  plaintiffs' 
judgment,  and  places  the  rights  of  action  in  the  hands  of  the 
clerk  as  receiver,  to  proceed  to  collect  and  hold  the  proceeds, 
subject  to  the  further  order  of  the  court.  The  decree  seems  to 
contemplate  that  the  effects  of  the  partnership  shall  be  thus 
held  by  the  officers  of  the  court,  to  be  applied  in  satisfaction 
of  the  claims  of  creditors,  as  they  shall  be  made  known  to  the 
court,  and  shall  establish  their  demands  by  suit.  It  could  not 
have  been  intended  that  the  clerk  should  assume  the  powers  of 
a  master  in  chancery,  to  pass  upon  the  claims  of  creditors,  as 
in  case  of  a  creditor's  bill.  Such  an  administration,  by  the 
district  court,  of  the  concerns  of  a  partnership,  we  do  not 
think  authorized  by  the  law. 

We  see  nothing  in  the  evidence  to  warrant  the  jury  in  their 
finding,  that  the  property  and  effects,  transferred  and  assigned 
by  the  surviving  partner  to  the  representatives  of  the  deceased, 
were  partnership  property  and  effects,  and  that  the  survivor 
was  not  indebted  to  the  deceased.  The  evidence  establishes 
the  contrary.  By  the  articles  of  partnership,  upon  the  death 
of  the  one  partner,  the  title  to  the  property  became  vested  in 
the  survivor,  and  he  became  indebted,  as  therein  stipulated,  to 
the  representatives  of  the  deceased.  That  such  an  agreement, 
made  bona  fide,  and  for  a  valuable  consideration,  is  valid  and 
effectual  to  transfer  the  title  to  the  property,  is  well  settled: 
Story  on  Part.,  sec.  358.  It  is  not  questioned  that  the  agree- 
ment contained  in  the  articles  of  partnership  was  made  bona 
fide  and  for  a  valuable  consideration.  The  property  was 
thereby  transferred  to  the  survivor,  and  he  had  the  right  to 
dispose  of  ity  by  a  bona  fide  sale  and  transfer  to  any  person,  and 
as  well  to  the  representatives  of  the  deceased  as  to  a  stranger: 
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Id.  If  the  partnership  was  insolyent,  his  assignment  of  the 
property,  though  honestly  intended  to  discharge  a  debt  due 
firom  him  to  the  representatives  of  the  deceased,  growing  out 
of  the  partnership  business,  might  not  affect  the  right  of  cred* 
itors  to  have  the  property  subjected  to  the  satisfaction  of  their 
demands.  But  if  it  became  necessary  to  proceed  against  the 
estate  of  the  deceased  partner,  payment  could  only  be  enforced 
through  the  probate  court. 

But,  independently  of  this  view  of  the  case,  we  are  of  opin- 
ion that  the  decree,  subjecting  the  property  to  the  payment  of 
the  plaintiffs'  judgment  cannot  be  sustained.  This  suit  was 
brought  against  Charles  Vinzent,  as  upon  his  individual  note, 
Beekmg  the  recovery  of  judgment,  to  subject  his  individual 
property  to  the  payment  of  the  debt.  The  writs  of  attachment 
and '  garnishment  were  sued  out  as  against  his  individual 
property,  rights,  and  credits;  and  the  plaintiffs  proceeded  to 
take  judgment  against  him  individually.  Pending  the  pro- 
ceedings, and  in  the  same  suit,  the  plaintiffs  declare  upon  the 
note  as  the  joint  contract  of  the  firm,  and  seek  a  recovery 
against  the  defendant  as  surviving  partner.  They  do  not  take 
judgment  against  him  as  surviving  partner,  but  proceed  to 
take  a  decree  subjecting  the  partnership  property  to  the  satis- 
faction of  their  individual  judgment,  though  they  allege  that 
the  partnership  property  is  not  sufficient  to  satisfy  the  part- 
nership debts. 

Whether,  after  thus  taking  judgment  against  one  of  the 
partners,  the  plaintiffs  could  maintain  an  action  upon  the 
note,  as  the  joint  contract  of  the  firm,  is  a  question  on  which 
there  has  been  some  diversity  of  decision.  But  the  great 
weight  of  authority  seems  to  be  against  a  second  recovery  upon 
the  contract.  Mr.  Collyer,  in  his  treatise  on  partnership, 
lays  it  down  that  the  first  judgment  is  a  bar  to  the  second 
action;  and  the  American  editor,  in  a  learned  note,  in  which 
he  reviews  the  authorities,  concludes  that  the  doctrine  of  the 
text  is  well  supported  by  the  authorities,  and  that  the  cases 
which  seem  to  hold  the  contrary  have  not  sufficient  support  to 
stand  upon:  Collyer  on  Part.,  b.  3,  c.  6,  sec.  7,  8th  ed.,  p.  688, 
note;  but  see  8  Kent's  Com.,  8th  ed.,  p.  30,  note. 

If,  however,  the  plaintiffs  could  have  recovered  a  second 
judgment  upon  the  note,  upon  the  joint  liability  of  the  firm, 
they  have  not  done  so.  They  have  taken  judgment  upon  the 
note,  against  the  maker  only,  and  individually;  and  it  appears 
to  be  well  settled,  without  any  diversity  of  opinion,  that  equity 
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The  proceedings  in  the  case  seem  to  us  quite  anomalous^  and 
we  think  the  judgment  wholly  erroneous.  Coimsel  for  the 
plaintiffs  and  appellees  have  fiirnished  us  with  no  precedent 
for  such  a  proceeding,  in  the  decisions  or  practice  of  courts  of 
law  or  chancery.  It  cannot  he  supported  as  a  creditor's  hill, 
as  they  suppose,  if  that  remedy  were  not  superseded  by  our 
law  for  the  settlement  of  deceased  person's  estate;  for  it  seeks 
to  subject  the  partnership  property  by  a  proceeding  against 
the  6urvi\ing  partner.  It  makes  the  court  take  upon  itself 
the  administration  and  settlement  of  the  partnership  concerns, 
out  of  the  hands,  both  of  the  surviving  partner  and  the  rep- 
resentative of  the  deceased;  and  places  all  the  partnership 
effects,  consisting  of  tangible  property,  in  the  hands  of  the 
sheriff,  with  directions  to  sell  sufficient  to  satisfy  the  plaintiffs' 
judgment,  and  places  the  rights  of  action  in  the  hands  of  the 
clerk  as  receiver,  to  proceed  to  collect  and  hold  the  proceeds, 
subject  to  the  further  order  of  the  court.  The  decree  seems  to 
contemplate  that  the  effects  of  the  partnership  shall  be  thus 
held  by  the  officers  of  the  court,  to  bo  applied  in  satisfaction 
of  the  claims  of  creditors,  as  they  shall  be  made  known  to  the 
court,  and  shall  establish  their  demands  by  suit.  It  could  not 
have  been  intended  that  the  clerk  should  assume  the  powers  of 
a  master  in  chancery,  to  pass  upon  the  claims  of  creditors,  as 
in  case  of  a  creditor's  bill.  Such  an  administration,  by  the 
district  court,  of  the  concerns  of  a  partnership,  we  do  not 
think  authorized  by  the  law. 

We  see  nothing  in  the  evidence  to  warrant  the  jury  in  their 
finding,  that  the  property  and  effects,  transferred  and  assigned 
by  the  surviving  partner  to  the  representatives  of  the  deceased, 
were  partnership  property  and  effects,  and  that  the  survivor 
was  not  indebted  to  the  deceased.  The  evidence  establishes 
the  contrary.  By  the  articles  of  partnership,  upon  the  death 
of  the  one  partner,  the  title  to  the  property  became  vested  in 
the  survivor,  and  he  became  indebted,  as  therein  stipulated,  to 
the  representatives  of  the  deceased.  That  such  an  agreement, 
made  bona  fidcj  and  for  a  valuable  consideration,  is  valid  and 
effectual  to  transfer  the  title  to  the  property,  is  well  settled: 
Story  on  Part.,  sec.  368.  It  is  not  questioned  that  the  agree- 
ment contained  in  the  articles  of  partnership  was  made  bona 
fide  and  for  a  valuable  consideration.  The  property  was 
thereby  transferred  to  the  survivor,  and  he  had  the  right  to 
dispose  of  it,  by  a  bona  fide  sale  and  transfer  to  any  person,  and 
as  well  to  the  representatives  of  the  deceased  as  to  a  stranger: 
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Id.  K  the  partnership  was  insolyent,  his  assignment  of  the 
property,  though  honestly  intended  to  discharge  a  debt  dne 
from  him  to  the  representatives  of  the  deceased,  growing  out 
of  the  partnership  business,  might  not  a£fect  the  right  of  cred- 
itors to  have  the  property  subjected  to  the  satisfaction  of  their 
demands.  But  if  it  became  necessary  to  proceed  against  the 
estate  of  the  deceased  partner,  payment  could  only  be  enforced 
through  the  probate  court. 

But,  independently  of  this  view  of  the  case,  we  are  of  opin- 
ion that  the  decree,  subjecting  the  property  to  the  payment  of 
the  plaintiffs'  judgment  cannot  be  sustained.  This  suit  was 
brought  against  Charles  Vinzent,  as  upon  his  individual  note, 
seeking  the  recovery  of  judgment,  to  subject  his  individual 
property  to  the  payment  of  the  debt.  The  writs  of  attachment 
and  >  garnishment  were  sued  out  as  against  his  individual 
property,  rights,  and  credits;  and  the  plaintiff's  proceeded  to 
take  judgment  against  him  individually.  Pending  the  pro- 
ceedings, and  in  the  same  suit,  the  plaintiff's  declare  upon  the 
note  as  the  joint  contract  of  the  firm,  and  seek  a  recovery 
against  the  defendant  as  surviving  partner.  They  do  not  take 
judgment  against  him  as  surviving  partner,  but  proceed  to 
take  a  decree  subjecting  the  partnership  property  to  the  satis- 
faction of  their  individual  judgment,  though  they  allege  that 
the  partnership  property  is  not  sufficient  to  satisfy  the  part- 
nership debts. 

Whether,  after  thus  taking  judgment  against  one  of  the 
partners,  the  plaintiffs  could  maintain  an  action  upon  the 
note,  as  the  joint  contract  of  the  firm,  is  a  question  on  which 
there  has  been  some  diversity  of  decision.  But  the  great 
weight  of  authority  seems  to  be  against  a  second  recovery  upon 
the  contract.  Mr.  CoUyer,  in  his  treatise  on  partnership, 
lays  it  down  that  the  first  judgment  is  a  bar  to  the  second 
action;  and  the  American  editor,  in  a  learned  note,  in  which 
he  reviews  the  authorities,  concludes  that  the  doctrine  of  the 
text  is  well  supported  by  the  authorities,  and  that  the  cases 
which  seem  to  hold  the  contrary  have  not  sufficient  support  to 
stand  upon:  Collyer  on  Part.,  b.  3,  c.  6,  sec.  7,  8th  ed.,  p.  688, 
note;  but  see  3  Kent's  Com.,  8th  ed.,  p.  30,  note. 

If,  however,  the  plaintiffs  could  have  recovered  a  second 
judgment  upon  the  note,  upon  the  joint  liability  of  the  firm, 
they  have  not  done  so.  They  have  taken  judgment  upon  the 
note,  against  the  maker  only,  and  individually;  and  it  appears 
to  be  well  settled,  without  any  diversity  of  opinion,  that  equity 
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will  not  aid  them  to  subject  the  partnership  property  to  the 
payment  of  that  judgment  Thus  in  Penny  v.  Martin^  4  Johns. 
Ch.  566.  this  question  arose,  whether  a  creditor,  who  has  sued 
the  ostensible  partners  in  a  firm  and  recovered  judgment 
against  them,  which  remained  unsatisfied,  and  afterwards 
discovered  that  there  were  dormant  partners  jointly  interested 
in  the  transaction  out  of  which  the  creditor's  right  of  action 
arose,  could  have  the  aid  of  a  court  of  equity  to  obtain  satis- 
faction of  his  judgment  against  the  dormant  partners;  and 
Chancellor  Kent  held  that  he  had  no  jurisdiction  to  afibrd 
relief  in  such  a  case.  The  chancellor  said  the  plaintiff's 
ignorance  that  there  were  dormant  partners  afforded  them  no 
excuse;  they  should  have  made  inquiry.  "If,"  he  added, 
"they  have  now  got  into  embarrassment  and  difficulty  in 
respect  to  their  legal  remedy,  by  pursuing  the  ostensible  part- 
ners at  law  without  such  inquiry,  I  do  not  know  of  any  prin- 
ciple that  will  authorize  this  court  to  take  jurisdiction  of  a 
case  where  the  remedy  was,  in  the  first  instance,  full  and  ade- 
quate at  law,  because  the  party  may  have  lost  that  remedy  by 
ignorance  founded  on  negligence,  not  on  accident  or  mistake, 
or  on  any  misrepresentation  or  fraud:"  And  see  Willings  v. 
Consequa^  1  Pet.  C.  C.  300;  Robertson  v.  Smithy  18  Johns.  459 
[9  Am.  Dec.  227];  Smith  v.  Black,  9  Serg.  &  R.  144  [11  Am. 
Dec.  686]. 

Here  the  plaintiffs  have  not  even  the  excuse  of  ignorance  of 
the  fact;  for  although  they  may  have  been  ignorant  of  the  part- 
nership when  they  brought  their  suit,  their  pleadings  show  that 
they  were  fully  apprised  of  it  before  taking  their  judgment. 
They  ought,  then,  either  to  have  dismissed  their  suit,  and 
brought  suit  against  the  defendant,  as  surviving  partner,  or  at 
least,  having  amended,  by  charging  the  defendant,  as  surviv- 
ing  partner,  they  should  have  proceeded  to  judgment  against 
him  as  such,  and  not  as  sole  contractor:  WilliTigs  v.  Conseqiia^ 
supra.  Had  they  done  so,  they  might  have  proceeded  at  one© 
against  the  estate  of  the  deceased  partner;  for  it  is  the  well- 
settled  doctrine  in  equity,  that  every  partnership  debt  is  joint 
and  several;  and  therefore  the  creditor  may,  at  the  same  time, 
sue  the  survivor,  as  such,  and  proceed  against  the  estate  of  the 
deceased  partner:  CoUyer  on  Part.,  4th  Am.  from  2d  Eng. 
ed.,  554, 555,  note;  3  Kent's  Com.  63, 64,  note;  1  Story's  Eq.  Jur., 
sec.  676.  If  the  plaintiffs  would  have  proceeded  against  the 
estate  of  the  deceased,  they  must  have  pursued  the  mode  pro- 
vided by  the  law  regulating  the  settlement  of  the  estates  of  de- 
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ceased  persons.  But  having  taken  their  judgment  against  the 
Bunrivor,  not  as  Burviving  partner,  but  as  upon  his  sole,  indi- 
vi.lual  contract  and  liability,  their  judgment  gives  them  no 
right  against  the  partnership  effects.  They  cannot  have  satis- 
faction of  it  decreed  them  out  of  the  partnership  property,  es- 
pecially when  their  pleadings  show  that  it  is  not  stifBcient  to 
satisfy  the  partnership  debts  and  liabilities.  The  decree  sub- 
jecting the  property  must,  therefore,  be  reversed  and  annulled. 

It  is  not  for  us  to  indicate  to  the  plaintiffs  what  their  rem- 
edy may  be,  if  any  they  have.  It  will  be  seen,  by  consulting 
the  references  we  have  given,  that  it  might  involve  a  question 
of  no  little  difficulty  and  embarrassment.  And  see  Nichoh  v. 
Anguera,  2  Miles,  290;  Ward  v.  Johnaonj  13  Mass.  148;  Ander* 
•on  V.  Levan,  1  Watts  &  8.  339;  Pierce  v.  Kearney^  5  Hill,  94. 
It  may  suffice  upon  this  subject  to  say  that  it  is  the  course  of 
legal  judgment  to  decide  cases  only  as  they  arise  and  are  pre- 
sented for  adjudication.  The  cause  will  be  remanded,  to  af- 
ford the  plaintiffs  an  opportunity  to  amend,  or  take  such 
other  proceeding  as  to  them  may  seem  advisable. 

Reversed  and  remanded.    

Dissolution  ot  PARTNXBaHiP  bt  Death  of  oae  of  the  partnen  vmU  the 
pvtaenhip  eflects  in  the  snryivor*  and  the  aettlement  of  the  partnenhip  af- 
im  derolyes  upon  him:  Kinaler  ▼.  MeCcuUs,  53  Am.  Dec.  711;  Andrew's 
Han  T.  Broum,  66  Id.  252;  MoffaU  ▼.  TTummn,  57  Id.  737,  and  note  742. 
The  Bornyor  may  apply  the  aasete  of  the  firm  to  the  payment  of  the  partner- 
•hip  debts:  Wilson  ▼.  Soper,  56  Id.  573;  or  where  he  has  bought  the  interest 
of  the  deceased,  he  may  make  an  assignment  for  the  benefit  of  the  creditors: 
Id.  As  to  the  powers  and  duties  of  surviving  partners,  see  note  to  Shields  v. 
Mer,  65  Id.  295. 

JuDOXKNT  AOAiNBT  Pabtkxb  upon  a  partnership  note  works  an  extinguish* 
meat  of  the  obligation,  by  merging  it  into  one  of  a  higher  nature:  MoaU  v. 
BUIins,  33  Am.  Dec.  684,  and  note  686. 

PiBTHBiuHiP  Dxvra  AKS  JonTT  AND  Sevebal  IN  Eqxtttt,  and  creditors 
my  proceed  against  the  estate  of  the  deeeaaed  partner:  Emanuel  v.  Bird,  54 
Ad.  Dee.  200;  CVwip  v.  CfraaU,  Id.  321,  and  notes  to  these 
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[24  TXXAB,  107.] 

PbDiON  DOBS  NOT  DocLOSN  GooD  Oavss  OT  ACTION,  whcD  it  merely  con* 
tuna  an  allegation  that  defendant  is  indebted  to  petitioner,  as  is  evi- 
denced by  a  certain  promissory  note;  but  contains  no  allegation  that  the 
note  deaoibed  in  it  was  either  made,  executed,  or  delivered  by  defend- 
lat^  Nor  ia  the  defect  cured  by  a  subsequent  allegation  that  defendant 
•xecuted  and  delivered  his  deed  of  mortgage,  the  substanoe  of  which 
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pnilKirts  to  be  set  oat  in  the  petition,  but  in  which  there  is  no  allegation 
that  the  mortgage  disdoeee  the  fact  that  the  note  eaed  on  was  execated 
by  defendant. 
Flaihtifw  must  Bisclosb  Good  Cause  or  AcnoN  hy  appropriate  arermenta 
in  hia  petition.  These  averments  most  be  of  the  &ctB  which  oonstitnta 
the  cause  of  action  in  the  given  case,  and  not  merely  statements  of  the 
evidence  by  which  the  canse  of  action,  if  stated,  might  be  maintained,  or 
of  conclusions  derived  from  the  evidence. 

Action  on  a  promissory  note.    The  opinion  states  the  facts. 
Shelley  and  Carrington,  for  the  plaintiffs  in  error. 
John  T.  Allen,  for  the  defendant  in  error. 

By  Court,  Bell,  J.  The  petition  contains  no  allegation  that 
the  note  described  in  it  was  either  made,  or  executed,  or  deliv- 
ered by  the  defendants  in  the  court  below.  The  allegation  of 
the  petition  is,  that  the  defendants  are  indebted  to  the  peti- 
tioner, as  is  evidenced  by  a  certain  promissory  note,  etc.  In  a 
Bubseciuent  part  of  the  petition,  it  is  alleged  that  George  H. 
Gray  executed  and  delivered  his  certain  deed  of  mortgage,  etc.; 
and  the  substance  of  the  mortgage  purports  to  be  set  o'lt  in  the 
petition,  but  it  is  not  alleged  that  the  mortgage  discloses  the 
fact  that  the  note  sued  on  was  executed  by  the  defendants. 

We  are  of  opinion  that  the  petition  does  not  disclose  a  good 
cause  of  action  against  any  of  the  defendants;  and  certainly 
it  does  not  against  all  of  them,  against  whom  the  judgment 
was  rendered.  The  demurrer  was,  therefore,  improperly  over- 
ruled.. The  cases  of  Jennings  v.  Moss^  4  Tex.  452,  Frazier  v. 
Toddj  Id.  461,  and  several  later  cases  decided  by  this  court, 
announced  the  plain  and  elementary  rule,  that  the  plaintiff 
must  show  to  the  court  a  good  cause  of  action,  by  appropriate 
averments  in  the  petition;  these  averments  must  be  of  the  facts 
which  constitute  the  cause  of  action  r:i  the  given  case,  and  not 
merely  statements  of  the  evidence  by  which  the  cause  of  action, 
if  stated,  might  be  maintained,  or  of  conclusions  derived  from 
the  evidence. 

The  court  cannot,  in  violation  of  the  plainest  rules,  come  to 
the  aid  of  a  party,  although  it  may  be  easily  inferred,  from  the 
aspect  of  the  particular  case,  that  there  will  ensue  a  long  delay 
in  the  collection  of  a  just  demand.  The  judgment  is  reversed, 
•and  the  cause  remanded. 

Reversed  and  remanded. 


In  Aonoif  on  Pbomissort  Notb,  Allioation  in  OoMPLAnrr  that  "de* 
fendant  made  hia  promissory  note  in  writing,  and  thereby  promised  to  pa^ 
^to  plaintiff**  eta,  is  a  snffioient  allegation  of  the  note's  delivery  to  plaint:^ 
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ud  of  his  ownenhip  of  it:  Moss  t.  ^Hy,  62  Am.  Bee.  301.  In  Tezaa,  how- 
erer,  it  miut  be  alleged  that  the  note  was  ezecnted  and  deGveied,  and  this 
omisBion  cannot  be  cored  by  making  the  note  a  part  of  the  petition:  Parr  t. 
Ifolen,  28  Tex.  798.  Nor  is  it  sofficiaBt  to  Oavw  a  right  of  aetion  in  other 
partiea,  which»  as  mntter  of  infeivncs^  it  say  he  nppoeed  the  pUinlaff  is 
entitled  to  assert:  CalberlBM  ▼.  ^sbsor,  90  Id.  76;  Thompion  t.  JEatm,  82  Id. 
194,  all  citing  the  principal  case. 

Pleadkb  must  Stats  Facts  ot  his  Cikas  by  averment  direct  and  post- 
tive,  and  not  leave  them  to  be  deduced  by  argnaont  and  mferenee:  Tkomp- 
JM  V.  Mmger^  €6  Am.  Bee.  176w 
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VATmxAM,  174.1 

Failure  or  ADxnfisrBATOR  to  Biquisx  Two  SvmcTAJBi  on  note  does  not 
discharge  the  one  who  has  contracted  as  surety,  nnless  he  has  been 
induced  to  sign  by  an  understanding,  to  which  the  administrator  was 
privy,  that  a  co-surety  was  >)9  be  ^b^uaed.     , . , 

DRuiiK£irNis3,  to  AnoBD  QsuojjiD  rQK  A/0I01V0  CoKTOjfVT,  nusti  lie  so 
excessive  as  to  render  the  person  incapable  cl  ccpz^i^i,  or  for  the  *i7ne«  tj 
incapacitate  him  from  exercising  his  judgment.  '    *  '    * 

Capacitt  or  Party  to  Contract,  by  reason  of  intoxication,  is  question  of 
fact  for  the  jury. 

Emplotmsnt  or  Party  to  Bid  ro&  Ownbr  wttl  not  neoessarilyy  as  matter 
of  law,  have  the  efifect  of  avoiding  a  sale. 

Admuqstrator  xat  Emflot  Bt-bidder,  and  the  sale  cannot  be  avoided  on 
that  ground,  when  the  employment  of  such  bidder  is  with  the  bona  fide 
intSQtion  of  preventing  a  sacrifice  of  the  property,  and  not  for  the  pur- 
pose of  emhancing  the  price  above  its  true  value,  and  where  the  purchaser 
is  not  thereby  induced  to  bid  more  than  the  property  is  worth. 

Emplotxent  or  Bt-biddkr  at  Salb,  whether  for  tiie  purpoee  of  preventing 
a  sacrifice  of  the  property,  or  to  perpetrate  a  fraud  upon  the  purchaser, 
is  a  question  of  &ct  for  the  jury. 

Action  on  a  promissory  note  given  to  secure  the  payment 
of  the  purchase-money  of  certain  property  acquired  at  an  ad- 
ministrator's sale.    Sufficient  facts  appear  from  the  opmion. 

Hancock  and  Wetty  for  the  plamtiffs  in  error. 

Oeorge  W.  JoneSy  for  the  defendants  in  error. 

By  Court,  Wheelsb,  C.  J.  It  is  objected  to  the  judgment, 
that  the  note  sued  on  was  not  binding  upon  the  defendant 
C!onlee,  because  not  signed  by  another  surety  besides  himself. 
We  do  not  think. the  objection  well  taken.  The  taking  oi 
security  is  solely  for  the  benefit  of  the  estate.  If  the  adminis- 
trator does  not  require  the  security  which  the  law  contem- 
plates, but  sees  proper  to  dispense  with  it,  he  may  thereby 
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inctir  personal  liability  to  the  estate;  but  the  other  contracting 
parties  are  not,  in  consequence,  absolved.  It  has  been  hereto- 
fore decided  that  the  failure  of  the  administrator  to  secure  the 
debt,  by  a  mortgage  upon  the  property,  does  not  release  the 
sureties;  and  upon  the  same  principle,  the  failure  to  give  two 
will  not  discharge  the  one  who  has  contracted  as  surety,  un- 
less he  had  been  induced  to  sign  by  an  understanding,  to  which 
the  administrator  was  privy,  that  a  co-surety  should  be  ob- 
tained, of  which  there  is  no  evidence  in  the  present  case. 

It  is  insisted,  for  the  appellants,  that  the  note  sued  on  is  not 
binding  upon  them,  because  the  principal  therein  was  intoxi- 
cated when  he  bid  oflF  the  property  for  which  it  was  given.  The 
witnesses  agree  that  the  principal  was  intoxicated  at  the  time 
of  the  sale.  By  some  of  them  he  was  thought  to  be  incompe 
tent  to  transact  business.  This  was  their  opinion.  But  others 
were  very  decidedly  of  a  different  opinion;  and  his  conduct,  as 
testified  to,  is  ^uite.^osisistQQt  ^it^*  the  belief  that  he  was  com- 
..peient  to  e6bt5:aeV:  5o-"waiB'not  Inattentive  to  his  interest,  or 
';  -.too;mi\Qh  inloncaied  'to  dissuade  others  from  bidding  against 
Idm,  and  seems  to  have  been  well  aware  of  what  he  was  doing. 
Drunkenness,  to  afford  a  ground  for  avoiding  a  contract,  must 
be  so  excessive  as  to  render  the  person  incapable  of  consent,  or 
for  the  time  to  incapacitate  him  from  exercising  his  judgment: 
Story  on  Gont.,  sec.  45;  which  does  not  appear  to  have  been  the 
case  in  this  instance.  The  court  very  properly  left  the  ques- 
tion of  his  capacity  to  contract  to  the  decision  of  the  jury,  and 
their  verdict  is  not  imsupported  by  evidence. 

The  question  upon  which  there  seems  most  cause  to  hesitate 
is  as  to  the  propriety  of  the  charge  of  the  court  upon  the  effect 
of  employing  what  is  called  a  by-bidder;  that  is,  as  it  must  be 
understood  in  this  case,  a  person  employed  by  the  vendor  to 
bid  up  to  a  certain  sum,  in  order  to  prevent  a  sacrifice  of  the 
property.  Upon  the  question  whether  this  will  avoid  the  sale, 
there  is  an  irreconcilable  conflict  in  the  authorities.  The  doc- 
trine of  the  English  courts  has  fluctuated  since  Lord  Mans- 
field pronounced  the  judgment  of  the  king's  bench  in  Bexwell 
V.  Christie,  Cowp.  896,  and  is  not,  perhaps,  now  clearly  settled; 
and  the  American  authorities  are  conflicting:  Story  on  Sales, 
2d  ed.,  sec.  482,  note  4,  where  the  authorities  are  reviewed  or 
referred  to. 

To  enter,  in  this  place,  upon  a  review  of  the  decided  cases 
would  be  an  unprofitable  consumption  of  time.  They  are  in 
conflict,  and  cannot  be  harmonized.    Judge  Story,  in  Veazie 
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j.WSUamSj  3  Story,  624,  appioveB  the  opinion  of  Sir  William 
Grant,  in  Smith  v.  Clarke j  12  Ves.  477,  482,  where  he  ques- 
tions the  sonndness  of  the  doctrine  of  some  of  the  earlier  cases, 
and  considers  that  the  vendor,  without  making  the  fact  pub- 
Hdy  known,  may  lawfully  employ  a  person  to  bid,  to  prevent 
a  sale  of  property  at  an  under-value.  Chancellor  Kent,  while 
he  considers  the  original  doctrine  of  the  king's  bench  the  more 
just  and  salutary  doctrine,  says,  2  Kent's  Com.  538,  539:  "It 
would  seem  to  be  the  conclusion,  from  the  latter  cases,  that 
the  employment  of  a  bidder  by  the  owner  would  or  would  not 
be  a  fraud  according  to  circumstances  tending  to  show  inno- 
cence of  intention  or  a  fraudulent  design.  If  he  was  em- 
ployed bona  fidey  to  prevent  a  sacrifice  of  the  property  under 
a  given  price,  it  would  be  a  lawful  transaction,  and  would  not 
vitiate  the  sale.  But  if  a  number  of  bidders  were  employed 
by  the  owner,  to  enhance  the  price  by  a  pretended  competi- 
tion, and  the  bidding  by  them  was  not  real  and  sincere,  but  a 
mere  artifice,  in  combination  with  the  owner,  to  mislead  the 
judgment  and  infiame  the  zeal  of  others,  it  would  be  a  fraud- 
ulent and  void  sale."  And  this  Judge  Story  thinks  '^  the  true 
and  just  and  satisfactory  result." 

The  weight  of  authority  of  adjudged  cases  seems  to  be  that 
the  employment  of  a  person  to  bid  for  the  owner  will  not 
necessarily,  as  matter  of  law,  have  the  efiect  to  avoid  the  sale; 
and  this  doctrine  seems  most  consonant  to  principle.  The 
ground  upon  wliich  it  has  been  supposed  to  have  that  efiect  is, 
that  it  is  a  fraud  upon  the  buyer.  But  if  a  person  be  em- 
ployed to  bid  merely  for  defensive  precaution,  in  order  to  pre- 
vent a  sacrifice  of  the  property,  there  certainly  is  no  fraud 
iDtended;  and  if  the  price  of  the  property  be  not  thereby  en- 
hanced above  its  real  value,  it  would  seem  that  the  purchaser 
18  not  injured.  He  gets  the  property  for  its  value,  and  what 
be  was  willing  to  give,  and  that  is  all  that  justice  and  fair 
dealing  would  seem  to  require.  It  seems  difficult  to  charac- 
terize such  a  sale,  where  the  buyer  exercises  and  acts  upon 
bis  own  judgment,  and  is  not  misled  to  his  injury,  as  a  fraud 
upon  the  buyer.  In  sales  of  the  property  of  estates  especially, 
where  the  rights  of  the  widow  and  the  orphan  are  concerned, 
and  where  there  are  so  many  inducements  and  opportunities 
for  parties,  by  combinations  or  otherwise,  to  stifie  bidding,  and 
prevent  fair  competition,  and  thus  to  obtain  at  a  sacrifice  the 
property  of  those  who  are  least  capable  of  protecting  their  own 
mteres^  it  seems  but  reasonable  and  just  that  the  administrar 
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tc>r  ebould  be  allowed  such  defensive  means  to  protect  estates 
from  sacrifice  and  xuin.  The  public  are  not  injured;  nor  can 
the  purchaser  have  just  cause  to  complain  that  he  was  pre- 
vented from  obtaining  the  property  at  an  under-value.  No 
considerations  of  justice  or  pubUc  policy  require  that  greater 
opportunities  should  be  afforded  of  speculating  upon  deceased 
persons'  estates. 

The  present  case  very  well  illustrates  the  propriety  of  such 
defensive  means  in  the  power  of  the  administrator.  It  is  in 
evidence  that  the  defendant  and  at  least  one  other  person  had 
attended  the  sale,  intending  to  bid  as  high  as  three  thousand 
dollars  for  the  property.  But  the  defendant,  by  a  personal 
appeal,  dissuaded  that  person  from  bidding,  and  then  was 
finally  enabled  to  bid  off  the  property  at  four  hundred  dollars 
less  than  it  would  have  brought  by  fair  competition.  This  was 
a  fraud  upon  the  estate,  for  which  the  sale  might  have  been 
avoided  by  the  administrator:  2  Kent's  Com.  539.  And  the 
defendant  comes  into  a  court  of  equity,  to  say  the  least,  with 
a  bad  grace,  to  ask  the  rescission  of  a  contract  on  the  ground 
of  fraud,  when,  by  his  own  improper  conduct,  he  sought  and 
obtained  an  unfair  advantage  in  the  contract.  Had  he  acted 
fairly,  there  would  have  been  no  occasion  for  the  employment 
of  a  by-bidder,  of  which  he  complains.  That  became  necessaiy 
to  counteract  his  improper  practices,  in  preventing  fair  compe- 
tition by  pe?sons  wishing  to  purchase  the  property;  and  it 
would  seem  that  he  should  not  be  heard  to  complain  of  that 
defensive  measure,  which  his  own  improper  conduct  rendered 
necessary.  He  does  not  seem  to  be  in  a  situation  to  ask  the 
aid  of  a  court  of  equity  in  his  behalf.  That  aid,  it  is  said,  is 
not  extended  to  those  who  do  not  come  with  clean  hands. 

By  such  improper  practices  as  the  defendant  resorted  to, 
estates  might  be  ruined,  if  those  who  represent  them  had  not 
the  means  of  preventing  a  sacrifice  of  the  property.  Admims- 
trators  occupy  a  situation  which  makes  it  peculiarly  incumbent 
upon  them  to  take  care  not  to  permit  a  sale  at  an  under-value; 
and  where  they  employ  a  person  to  bid,  merely  to  prevent  such 
a  consequence,  and  nothing  more  is  done,  we  do  not  think  it 
should  be  deemed  in  itself  a  fraud,  and  to  avoid  the  sale. 
We  think  with  Sir  William  Grant  in  S'mith  v.  Clarke^  12  Ves. 
482,  where  he  said  "  it  would  be  too  much  for  me  to  say  this 
is  in  itself  a  fraud."  If  it  be  a  question  of  fraud  in  fact,  as  it 
would  seem  it  is,  it  ought,  in  our  practice,  to  be  left  to  the  jury 
in  deoirlfl  whftt.hftr  tbp  nurchaser  was  in  fact  defrauded  in  the 


jl859.J  Reynolds  v,  Dbchaums.  10& 

particular  case.  The  question  has  in  most  cases  arisen  and 
beeD  discussed  in  courts  of  chancery,  where  the  court  decides 
the  fact  as  well  as  the  law.  But  in  our  practicCi  as  the  deds- 
icm  of  the  feu^t  is  in  all  cases  referred  to  the  yeidict  of  a  jury, 
it  would  seem  that  the  question  here  involved  ought  to  be  re- 
ferred to  their  decision,  as  any  other  question  of  fraud  in  fact. 
And  if^  as  the  jury  were  in  effect  instructed,  the  bidding  by  the 
plaintiff's  attorney  was  with  the  bona  fide  intention  of  prevent- 
ing a  sacrifice  of  the  property,  and  not  for  the  purpose  of  en- 
hancing the  price  above  its  real  value;  and  if  the  purchaser 
was  not  thereby  induced  to  bid  for  it  more  than  it  was  worth, 
of  which  there  is  no  evidence — ^in  other  words,  if  there  was  in 
fact  no  fraud  practiced  upon  the  purchaser,  it  ought  not  to  be 
a  ground  for  avoiding  the  sale. 

We  think  the  employment  of  a  f&nson  to  bid  under  circum- 
stances like  the  present  is  not  necessarily  a  fraud  upon  the 
purchaser,  and  that  it  is  a  question  which  may  be  properly 
left  to  the  jury  to  decide  whether  there  was  fraud  or  not  in 
the  sale,  under  all  the  circumstances  of  the  case.  It  was  so 
left  to  their  decision  by  the  charge  of  the  court  in  this  case. 
We  think  the  verdict  well  warranted  by  the  evidence,  and  are 
of  opinion  fhat  there  is  no  error  in  the  judgment.  It  is  there- 
fore affirmedL 

Judgment  affirmed. 

LuBiuTT  €fw  SoBxrr  Who  ftam  GonnnoKAXXT:  BmUh  v.  Moberijf,  02 
Am.  Deo.  S48^  «Dd  note  648. 

IvraxiCAxiov  AS  Gbouhi)  vor  Avomnro  Gomteaot;  8m  Bein  qf  French 
T.  Fnndi,  31  Am.  Dec  441;  Wade  ▼.  Cohfert,  12  Id.  662,  and  note  SSS  et  leq.; 
GonfnerT.  G^onlpMr,  34  Id.  840,  note  868;  Wadnoorthr.  Sharjitieen,  89  Id.  4W, 
note  601.  Ino^wcity  of  a  party  to  contnct  irom  dnrnkennew  may  be  proved 
by  witsesMe  who  are  not  experts:  Oanitom  v.  BlauUon,  48  Tex.  303^  citing 
the  principal  caae. 

Emplotmkkt  of  BT-Bn>DSB  AT  SaIiE  11  a  frandy  and  generally  vitiatea  the 
nle:  Towle  t.  LeaaU,  66  Am.  Dee.  106^  and  note  204;  Stamei  y.  Share,  Id. 
492;  ffamUfyM  ▼.  Hamiibm,  46  Id.  68;  bnt  aeeJameer.  Fulcrod,  66  Id.  743^ 
ud  note  766. 

EMPLonoNT  aw  PofisB  AT  ADXDnBnuTca's  Sals  IvTAUium  Iti 
Pamotee  Afpeal,  63  Am.  Dea  661. 
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Stanley  v.  Gebbnwood. 

[24TIXA8,  221] 

Law  Ofiicb,  Uskd  onlt  as  Buch.  by  a  single  man,  is  not  a  bomestoad  wifiiii 
the  meaning  of  the  homestead  exemption  law  of  Texas. 

Petition  for  an  injunction  to  enjoin  the  execution  sale  of  a 
certain  house  and  lot.  The  opinion  Bufficiently  BtateB  the 
facts. 

Wilcox  and  Leighy  for  the  plaintiff  in  error. 

John  Ireland^  for  the  defendant  in  error. 

By  Court,  Wheelkk,  C.  J.  A  homestead  necessarily  includes 
the  idea  of  residence.  But  it  will  not  be  said  that  the  plaintiff 
had  his  residence  in  his  law  office,  or  that  the  office  in  question 
was  his  residence.  A  law  office  may  be  connected  with  and 
used  as  a  part  of  a  dwelling-house,  and  thus  by  its  use  be 
brought  within  the  homestead  exemption:  Pryor  v.  Stone^  19 
Tex.  371  [70  Am.  Dec.  341].  But  that  an  office,  used  only  as 
a  law  office  by  a  single  man,  is  not  within  the  meaning  of  the 
law,  or  in  any  just  sense  of  the  term  "a  homestead,"  is  too 
plain  for  argument.  The  case  of  PhiUeo  v.  SmaUeyj  23  Tex. 
498,  is  decisive  of  the  present.    The  judgment  is  affirmed. 

Judgment  affirmed. 

Homestead,  What  Exxicft  from  Execution  as:  See  Shodea  ▼.  McOomM 
OS  Am.  Dec.  663;  Franklin  ▼.  C<ffee,  70  Id.  292,  and  notes  to  these  oeaei;  bm 
also  Pryor  v.  Stone,  Id.  341,  and  extended  note  thereto  344-363|  where  the 
question  is  thoroughly  discossed,  and  the  principal  case  cited  at  pagee  848  and 
349. 


Stoby  V.  Marshall. 

[24  TEXAS,  808.] 

Husband  mat  Makb  Gm  ob  Grant  of  property  to  his  wife^  by  a  ooonray- 
ance  to  her,  directly,  without  the  intervention  of  tmsteea. 

Where  Profertt  is  Purchased  bt  Husband  with  funds  of  the  oommu- 
nity,  and  the  deed  taken  in  the  name  of  the  wife,  in  the  aheenoe  of  en* 
dence  of  intention  outside  of  the  deed,  it  must  be  taken  as  evidencing 
the  intention  which,  upon  its  face,  it  imports;  namely,  to  convey  to  the 
wife  the  estate  of  the  husband  in  the  property. 

Odd  ov  Couuuvtty  Profertt  from  husband  to  wife,  made  without  ooo> 
sideration,  will  be  upheld  as  a  donation  or  gift  of  the  hnsbaiid's  cooi* 
munity  interest  in  the  property. 
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OnD  ov  CoMxuirm  F&opebtt  from  husband  to  wif«  jmiam  prinyi  fade  the 
presiimpfeion  that  it  was  intendad  to  change  its  chaiacter  from  commonity 
to  the  separate  property  of  the  wife;  and  a  subseqiient  sale  of  the  prop- 
erty by  the  husband  cannot  be  deemed  soffident  to  rebnt  such  presomp 
tioiL 

Tbespass  to  1^7  title  brought  by  Marshall  and  wife  to  re- 
<»yer  in  the  right  of  the  wife  two  certain  lots  of  land.  These 
lots  were  originally  the  property  of  one  Farrell  and  wife,  and 
Farrell  executed  a  deed  of  the  said  lots  to  his  wife.  Mrs. 
Farrell  died,  and  subsequently  Farrell  sold  and  executed  a 
deed  of  said  lots  to  Story.  Mrs.  Marshall  was  Mrs.  Farrell's 
only  child. 

/.  A.  and  O.  W.  Paschal,  for  the  appellant. 

Wilcox  and  Lcigh^  for  the  appellees. 

By  Court,  Wheeler,  C.  J.  It  is  not  (jliestioned  that  under 
OTir  law  the  husband  may  make  a  gift  or  grant  of  property  to 
his  wife  by  conveyance  to  her,  directly,  without  the  interven- 
tion of  trustees.  It  has  been  so  held  in  repeated  decisions: 
Ftete  V.  FiiU,  14  Tex.  443;  Reynolds  v.  Lansford,  16  Id.  286; 
Smith  V.  Strahan,  Id.  314  [67  Am.  Dec.  622];  HaHwell  v.  Jack- 
ton,  7  Id.  576.  And  where  property  was  purchased  by  the 
husband  with  the  funds  of  the  community,  and  the  deed 
taken  in  the  name  of  the  wife,  it  was  held  that  the  presump- 
tion that  it  remained  community  property  might  be  rebutted 
by  proof  of  the  declarations  of  the  husband,  made  at  the  time, 
showing  that  he  intended  the  property  to  become  the  separate 
estate  of  the  wife:  Uiggins  v.  Johnson,  20  Tex.  389  [70  Am. 
Dec.  394]. 

In  the  absence  of  any  evidence  of  intention  outside  of  the 
deed,  it  must  be  taken  as  evidencing  the  intention  which,  upon 
its  face,  it  imports;  that  is,  to  convey  to  the  wife  tho  estate  of 
the  husband  in  the  property.  It  must  have  been  intended  to 
have  some  operation  upon  the  estate  of  the  grantor;  and  that 
must  be  taken  to  have  been,  to  change  the  estate  from  com- 
munity into  separate  property  of  the  wife,  in  the  absence  of 
evidence  of  any  other  or  different  purpose  in  the  making  of 
the  conveyance.  To  deny  it  that  effect  would  be  to  render  the 
deed  wholly  inoperative  and  void.  The  grantor  could  have 
made  an  effectual  conveyance  to  a  stranger  of  the  whole 
estate;  and  it  is  not  perceived  that  there  is  any  legal  impedi- 
ment to  his  conveying  to  his  wife  his  interest,  thereby  invest- 
bg  her  with  the  whole  estate.    The  evidence  warrants  the 
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conclusion  that  the  deed  was  without  consideration,  and  there- 
fore a  donation  or  gift.  As  such,  it  must  have  been  upheld,  as 
between  the  parties,  had  it  been  a  conveyance  of  his  separate 
property;  and  we  think  it  equally  operative  as  a  donation  of 
his  community  interest  in  the  property:  In  Higgins  v.  Johnson, 
20  Tex.  396  [70  Am.  Dec.  894],  it  was  said,  the  husband 
having  the  power  .of  making  donations,  even  to  strangers,  has 
certainly  authority  to  transfer  the  whole  interest  in  an  article 
of  community  to  the  wife. 

There  can  be  in  this  case  no  presumption,  as  in  the  case  of 
a  purchase  from  a  stranger  in  the  name  of  the  wife,  that  funds 
of  the  community  were  employed  in  making  the  purchase,  and 
therefore  it  is  community  property.  But  the  conveyance  being 
of  community  property  of  the  parties  between  whom  the  con- 
veyance is  made,  prima  faciei  the  presumption  must  be  that  it 
was  intended  to  ch#ige  its  character  from  community  to  the 
separate  property  of  the  wife.  The  subsequent  sale  of  the 
property  by  the  husband  cannot  be  deemed  sufficient  to 
rebut  this  presumption:  Smith  v.  Strahan^  16  Tex.  314  [67  Am. 
Dec.  622].  The  judgment  was  in  entire  accordance  with  the 
view  we  entertain  of  the  law:  0.  &  W.  Dig.,  art  847;  and  it  is 
affirmed. 

Judgment  affirmed. 

Husband  mat  Maxb  Gdt  ob  Grant  of  community  pruperty  to  his  wife 
by  a  conveyazice  directly  to  her  without  the  intervention  of  tmsteoe: 
Smith  V.  Boquet,  27 Tex.  612;  ffattv.  HaU,  52  Id.  299,  both  citing  the  prin- 
cipal case. 

PRBSxTKFnoN  IS  THAT  Land  Pubohasxd  bt  Hubbanb  in  the  wife's  name  ]» 
intended  aa  a  provision  for  her:  SrnUh  v.  Strahan,  67  Am.  Dec  622,  and  note 
629.  But  land  purchased  with  community  funds  is  presumably  community 
property,  though  the  deed  is  taken  in  the  name  of  the  wife.  Tina  presump- 
tion may  however  be  overcome  by  proof  showing  an  intention  on  the  part  of 
the  husband  to  create  a  separate  estate  in  the  wife:  Higgku  v.  JohntonU  Hehrn, 
70  Id.  394,  and  note  399,  400;  Jdhnatm  v.  Bur/ord,  39  Tez.  249;  ffali  v.  ffaU^ 
52  Id.  299.  If  the  husband  recognizes  the  title  of  the  wife,  it  will  be  held  to 
be  her  separate  property,  and  the  husband  is  estopped  from  denying  her  title: 
ffcUchOt  V.  Connor,  30  Id.  Ill;  Peterw  v.  ClemeoAs^  46  Id.  125,  all  citing  the 
principal  case. 

Gift  bt  Hvbband  to  Wm  will  be  sustained  in  equity:  Deming  v.  FTtf- 
{j(wn«,  68Am.  Dec  386^  note  392;  and  atations  in  note  to  ^initt  v.  iSSflraAan*  67 
Id.  629. 

Subsbqubnt  Aot8  ot  Husband  are  ineffectual  as  against  the  wife  to  relmi 
the  presumption  that  a  purchase  of  land  in  the  name  of  the  wife  was  in- 
tended for  her  benefit:  SmUh  v.  Strahcm,  67  Am.  Dec  622. 
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Smith  v.  Fly. 

[24  TXXAB,  8tf.] 

Bquity  waju  GsAHT  RxLDv  DT  Salb  ot  Lakb  where  tiiere  has  been  mie- 
repTeseatatloii  aa  to  the  quantity,  though  innooently  madep  and  the  par> 
ti^  were  under  a  mistake  aa  to  the  quantity,  and  the  deficiency  ia  ao 
great  aa  to  have  been  material  in  the  object  of  the  purchaae^  affecting  the 
essence  of  the  contract.  The  above  rule  prevailB,  although  the  land  waa 
described  in  the  deed  aa  ao  many  acres,  "  more  or  lees." 

Acnas  at  Law  tob  Monxt  Had  and  Eecutsd  cannot  be  maintained  to 
recover  back  the  money  paid  for  the  number  of  acres  alleged  to  be  defi- 
dent,  where  there  has  been  a  material  deficiency  in  the  quantity  of  land 
conveyed  by  deed,  describing  it  as  so  many  acres,  "  more  or  less.'*  The 
purchaaer  mnst  resort  to  a  court  of  equity  to  obtain  relief  on  the  ground 
of  mistake. 

CouBTS  07  Equitt,  IN  Administebino  Reiief,  act  in  obedience  and  analogy 
to  the  statute  of  limitations,  and  refuse  relief  wherever  the  claim- would 
have  been  barred  by  such  statute,  if  it  had  been  made  in  a  court  of  law. 

Whebb  Statctb  ov  Ldotations  is  Afplicablb  to  Claim  in  the  court  of 
Texas,  it  must  have  its  full  effect  and  operation  upon  it,  whether  the  case 
be  of  legal  or  equitable  cognizance;  and  if  such  statute  does  not  in  terms 
apply  to  the  case,  it  will  be  governed  by  the  analogies  in  like  cases,  which 
are  expressly  within  its  provisions.  This  rule  applies  to  a  suit  to  correct 
a  mistake  in  a  deed,  and  for  compensation  for  a  deficiency  in  the  quantity 
of  land  purchased. 

In  Equitt,  as  at  Law,  Cause  or  Action  Abises  whenever  the  party  is  en- 
entitled  to  bring  suit)  or  aa  soon  aa  he  has  a  right  to  apply  to  a  court  of 
equity  for  relief. 

Whbtheb  Fbaitd  and  Mibtakb  will  be  admitted  as  an  exception  to  the 
running  of  the  statute  of  limitationa  is  an  open  question  in  the  courts  of 
Texaa.  But  if  admitted  as  an  exception,  they  will  only  prevent  the 
running  of  the  statute  until  the  fraud  and  mistake  are  discovered,  or  by 
the  use  of  reasonable  diligence  might  have  been  discovered,  by  tlie  party 
^plying  for  relief. 

AoBXEaCENT  ACKNOWLEDOINO  JUBTIOB  OV  PLAINTirF's  DEMAND,  to  have  the 

effect  of  taking  a  case  out  of  the  operation  of  the  statute  of  limitations, 
must  contain  an  unqualified  admission  of  subsisting  indebtedness;  and  if 
there  is  any  accompanying  circumstances  which  repel  the  presumption 
of  a  promise  or  intention  to  pay,  or  if  the  expressions  are  equivocal, 
vague,  and  indeterminate,  leading  to  probable  inferences  only,  it  will  not 
amount  to  an  acknowledgment  siifficient  to  take  the  case  out  of  the  oper- 
ation of  the  statute. 
Statute  oy  Limitations  may  be  interposed  by  demurrer  or  ezoeptioo  es* 
preasly  setting  up  that  defense  to  the  action. 

The  opinion  sufficiently  Btates  the  fiEictB. 

W.  H,  Stewart^  for  the  appellant. 
Fly^  for  the  appellee. 

fiy  Courti  Wheelbb,  C.  J.    It  appears  to  be  well  settled 
(hat  in  the  sale  of  land  where  there  has  been  misrepresenta- 
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tion  as  to  the  quantity,  though  innocently  made,  and  the 
parties  were  under  a  mistake  as  to  the  quantity,  and  the  de- 
ficiency is  so  great  as  to  have  been  material  in  the  object  of 
the  purchase,  affecting  the  essence  of  the  contract,  equity  will 
grant  relief:  1  Sugden  on  Vendors,  c.  7,  sec.  3;  Mitchell  v.  Zimr 
mermany  4  Tex.  75  [51  Am.  Dec.  717];  4  Kent's  Com.  457;  1 
Story's  Eq.  Jur.,  sec.  141.  And  this,  says  Judge  Story,  would 
be  so,  although  the  land  was  described  as  so  many  acres, 
''more  or  less."  It  would  certainly  be  so  where  the  land  is 
sold  by  the  acre,  and  the  statement  of  the  quantity  of  acres 
in  the  deed  is  not  mere  matter  of  description,  but  is  of  the 
essence  of  the  contract. 

The  plaintiff  alleges  that  he  bought  and  paid  for  the  land 
by  the  acre;  that  there  was  misrepresentation  and  a  mistake 
as  to  the  quantity  of  land  conveyed;  and  that  it  fell  short  one 
hundred  and  fifteen  acres  of  the  quantity  the  tract  was  sup- 
posed to  contain  and  the  deed  purported  to  convey.  A  de- 
ficiency so  great  in  a  sale  by  the  acre  of  a  tract  of  five  hun- 
dred acres  can  scarcely  be  supposed  to  have  been  within  the 
risk  which  the  parties  meant  to  incur,  or  to  have  been  intended 
to  be  embraced  by  the  words  "more  or  less,"  employed  in  the 
deed.  There  can  be  little  doubt  that  the  allegations  of  the 
petition  show  a  cause  of  action;  and  the  question  is,  whether 
it  was  barred  by  the  statute  of  limitations  at  the  time  of  bring- 
ing the  suit. 

It  has  been  adjudged  by  very  high  authority,  upon  full  con- 
sideration, that  an  action  at  law,  for  money  had  and  received, 
could  not  be  maintained  in  a  case  like  the  present,  to  recover 
back  the  money  paid  for  the  number  of  acres  alleged  to  be 
deficient.  The  purchaser  must  resort  to  a  court  of  equity  to 
obtain  relief  on  the  ground  of  mistake:  Howes  v.  Barker,  3 
Johns.  506,  510  [3  Am.  Dec.  526].  If  the  present  suit  be 
regarded  as  an  action  at  law  for  money  had  and  received,  or 
as  an  action  to  recover  back  money  paid  by  mistake,  it  must 
be  held  that  the  cause  of  action  accrued  immediately  upon 
the  payment  of  the  money,  and  consequently,  that  the  right 
of  action  was  barred.  Thus,  where  a  personal  representative, 
having  found  a  mortgage  deed  among  the  testator's  papers,  as- 
signed it,  and  it  turned  out  to  be  a  forgery,  it  was  held  that 
the  assignee  could  not  recover  back  from  the  assignor  his 
money,  the  assignment  not  having  taken  place  within  the 
period  of  the  statute  of  limitations  (then  six  years),  though 
the  discovery  that  the  deed  was  a  forgery  was  made  within 
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tliat  time,  and  it  not  appearing  that  the  assignor  knew  it  to  be  a 
forgery:  Bree  v.  Holbeehj  Dong.  654;  and  see  United  States 
Bank  y.  Daniel^  12  Pet.  82;  Angell  on  Limitations,  sec.  116. 

But  the  present  is  not  a  case  in  which  an  action  at  law,  to 
recover  back  money  paid  by  mistake,  would  be  the  proper 
remedy,  in  those  countries  where  the  jurisdiction  of  law  and 
eqmty  are  distinct.    The  ground  of  relief  is  the  mistake,  which, 
haying  been  carried  into  the  deed,  the  remedy  is  in  equity. 
In  the  case  first  above  cited,  Howes  v.  Barker^  3  Johns;  510 
[3  AnL  Dec.  526],  Kent,  C.  J.,  said:  ''I  confess  that  I  have 
straggled  hard,  and  with  the  strongest  inclination,  to  see  if 
the  action  for  money  had  and  received  would  not  help  the 
plaintiff  in  this  case;  but  I  cannot  surmount  the  impediment 
of  the  deed,  which  the  plaintiff  has  accepted  from  the  defend- 
ant, and  which  contains  a  specific  consideration,  in  money  and 
the  quantity  of  acres  conveyed,  with  the  usual  covenant  of  seisin. 
Sitting  in  a  court  of  law,  I  think  I  am  bound  to  look  to  the 
deed  as  the  highest  evidence  of  the  final  agreement  of  the 
parties,  both  as  to  the  quantity  of  the  land  to  be  conveyed  and 
the  price  to  be  given  for  it.    If  there  be  a  mistake  in  the  deed, 
the  plaintiff  must  resort  to  a  court  of  equity,  which  has  had  a 
long-established  jurisdiction  in  all  such  cases,  and  where  even 
parol  evidence  is  held  to  be  admissible  to  correct  the  mistake.'' 
*rhe  plaintiff's  case  is  one  where  the  remedy  is  for  equitable 
relief,  upon  the  ground  of  mistake:  1  Story's  Eq.  Jur.,  sees. 
141, 144    Though  the  statutes  of  limitations  are  not,  in  their 
terms,  applicable  to  courts  of  equity,  yet,  in  administering 
relief,  they  act  in  obedience  and  analogy  to  the  statute,  and 
refuse  relief  wherever  the  claim  would  have  been  barred  by  the 
statute,  if  it  had  been  made  in  a  court  of  law:  Angell  on  Lim- 
itations, sec.  26;  United  States  Bank  v.  Daniel^  12  Pet.  56;  1 
Story's  Eq.  Jur.,  sees.  64  a,  529.    Courts  of  equity,  it  has  been 
eaid,  are  no  more  exempt  from  statutes  of  limitations  than 
courts  of  law:  Id.    Where  the  statute  is  applicable  to  a  claim 
in  our  courts,  it  must  have  its  full  effect  and  operation  upon 
it,  whether  the  case  be  of  legal  or  equitable  cognizance.    But 
if  the  statute  does  not  in  terms  apply  to  the  case,  it  has  been 
held  to  be  governed  by  the  analogies  in  like  cases,  which  are 
expressly  within  its  provisions:  Walker  v.  Birdwell,  21  Tex, 
264;  Leatriit  v.  Oooch,  12  Id.  95.    If  the  present  case,  being  a 
Boitto  correct  a  mistake,  and  for  compensation  for  a  deficiency 
in  the  quantity  of  the  land  purchased,  is  not  expressly  within 
the  statute,  the  analogy  would  seem  to  be,  to  an  action  to  re- 
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cover  back  money  paid  by  mistake,  in  those  cases  where  the 
mistake  is  not  of  such  character  as  that  the  law  will  hold  the 
party  paying  concluded  thereby,  and  would  bring  the  case 
within  the  period  of  limitation  prescribed  in  the  first  section  of 
the  statute:  O.  &  W.  Dig.,  art.  1333. 

In  equity  as  at  law,  the  general  rule  is  that  the  cause  of 
action  arises  whenever  the  party  is  entitled  to  bring  suit;  or 
as  soon  as  he  has  a  right  to  apply  to  a  court  of  equity  for 
relief:  2  Story's  Eq.  Jur.,  sec.  1521  a.  In  cases  of  fraud  and 
mistake,  it  will  not  begin  to  run  until  the  time  of  the  discov- 
ery of  the  fraud  or  mistake:  Id.  Whether  fraud  or  mistake 
will  be  admitted  as  an  exception  to  the  running  of  the  statute 
is  an  open  question  in  this  court:  Smith  v.  Talbot,  18  Tex. 
782;  Mason  v.  McLaughlin,  16  Id.  29. 

But  if  it  be  admitted  as  an  exception,  it  is  settled  that  it 
will  only  prevent  the  running  of  the  statute  until  the  fraud  is 
discovered,  or  by  the  use  of  reasonable  diligence  might  have 
been  discovered  by  the  party  applying  for  relief.  Thus  in  the 
case  of  Grundy  v.  Grundy,  12  B.  Mon.  269,  it  was  held,  in  the 
case  of  a  mistake  as  to  the  quantity  of  land  sold,  that  the 
statute  does  not  begin  to  run  till  the  mistake  is  discovered,  or 
until  it  ought  to  have  been  discovered.  But  the  opinion  of 
the  court  appears  to  have  been  that  to  prevent  the  lapse 
of  time  from  operating  to  bar  the  suit,  the  plaintiff  must  show 
that  it  was  not  for  the  want  of  ordinary  diligence  that  the 
mistake  was  not  discovered  until  within  the  period  of  limita- 
tion: Id.  271.  And  in  Smith  v.  Talbot,  18  Tex.  774,  it  was 
held  by  this  court  to  be  the  rule,  where  fraud  is  allowed  as  an 
exception  to  the  statute,  that  the  right  of  action  shall  be 
deemed  to  have  accrued  to  the  plaintiff  at  the  time  when  the 
discovery  of  the  fraud  was  made,  or  when  by  the  use  of 
reasonable  diligence  it  might  have  been  made;  and  the  rule 
was  apphed  in  the  determination  of  that  case. 

The  plaintiff  alleges  that  he  did  not  discover  the  deficiency 
in  the  quantity  of  land  "until  some  time  in  the  month  of 
January  last."  But  he  does  not  assign  any  reason  why  the 
discovery  was  not  sooner  made.  There  was  nothing  in  the 
nature  of  the  fact  to  prevent  a  discovery.  A  survey  which 
might  have  been  made  at  any  time  would  at  once  have  led  to 
it.  And  the  failure  to  resort  to  so  obvious  a  means,  in  the-> 
absence  of  the  suggestion  of  any  other  cause  for  the  omission, 
can  but  be  regarded  as  attributable  solely  to  the  plaintiff's 
own  negligence.    We  think  the  discovery  of  a  fact  susceptible 
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of  being  so  readil  j  aeoertained  ought  to  have  been  sooner  made. 
The  negligence  of  the  plaintiff  may  have  put  it  out  of  the 
power  of  the  defendant  to  have  recourse  upon  his  vendor,  and 
to  permit  a  recovery  against  him  after  such  a  lapse  of  time 
might  work  an  irreparable  injury,  which  it  probably  would 
not  have  operated  had  the  discovery  been  made  earlier,  when 
we  tlunk  it  ought  to  have  been  made.  We  are  therefore  of 
opinion  that  the  failure  to  discover  the  mistake  is  no  answer 
to  the  running  of  the  statute. 

It  is  insisted  for  the  appellant  that  the  agreement  of  the 
twenty-ninth  of  March,  1859,  had  the  effect  to  take  the  case 
oat  of  the  operation  of  the  statute  of  limitations.  If  so,  it 
most  be  upon  the  ground  that  it  contains  an  acknowledgment 
of  the  justice  of  the  plaintiff's  demand:  0.  &  W.  Dig.,  art. 
1353.  The  acknowledgment,  to  have  the  effect  to  take  the 
ease  out  of  the  operation  of  the  statute,  must  contain  an  un- 
qualified admission  of  a  subsisting  indebtedness.  The  rule 
laid  down  by  the  supreme  court  of  the  United  States,  in  the 
case  of  BeU  v.  Morrison^  1  Pet.  851,  and  which  has  been  adopted 
by  this  court,  is,  that  the  acknowledgment  must  show  posi- 
tively that  the  debt  is  due,  either  wholly  or  in  part,  and  must 
be  unqualified.  Judge  Story  there  held  that  if  there  l^e  ac- 
companying circumstances  which  repel  the  presumption  of  a 
prcffoise  or  intention  to  pay,  or  if  the  expressions  be  equivocal, 
vague,  and  indeterminate,  leading  to  no  certain  conclusion, 
but,  at  best,  to  probable  inferences  only,  it  would  not  amount 
to  an  acknowledgment  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute.  And  such  is  the  language  of  the 
modern  decisions:  Angell  on  Limitations,  sees.  213  et  seq.; 
MiicheU  V.  Clay,  8  Tex.  443;   Wehher  v.  Cochrane,  4  Id.  31. 

The  agreement  in  question  does  not  contain  an  unqualified 
admission  of  a  subsisting  debt,  or  of  the  justice  of  the  plain- 
tiff's claim.  It  does  not  contain  a  direct  admission  of  the 
existence  of  the  alleged  deficiency  in  the  quantity  of  the  land; 
but  only  that,  "  as  represented  "  by  the  plaintiff,  there  is  such 
a  deficiency.  There  is  no  direct  admission  of  liability  to  pay 
the  amount  claimed;  but  on  the  contrary,  an  expression  of 
unwillingness  to  pay  the  plaintiff  more  than  he  should  recover 
of  his  vendor.  Such  language  can,  by  no  just  interpretation, 
be  construed  into  an  unqualified  admission  of  a  subsisting 
debt.  There  is  no  express  promise  to  pay  any  sum  whatever, 
and  no  acknowledgment  upon  which  such  promise  can  be 
raised  by  implication  of  law.    We  are  of  opinion,  therefore. 
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that  there  was  no  acknowledgment  sufficient  to  take  the 
out  of.  the  operation  of  the  statute,  and  that  the  court  did  noi 
err  in  holding  the  plaintiff's  suit  barred  thereby. 

That  the  statute  of  limitations  may  be  interposed  by  d^ 
murrer  or  exception,  expressly  setting  up  that  defense  to  fhs 
action,  has  been  settled  by  former  decisions:  Hopkins  v.  Wright^ 
17  Tex.  30;  Sayles's  Practice,  sec.  188.  The  judgment  is  af- 
firmed. 

Judgment  affirmed.  

Vkndxb'b  Right  to  Reldot  nr  EQumr  in  oue  of  defldeney  in  qaaaM^ 
of  land  coQTeyed  by  deed,  describing  it  M  "more  or  less: "  BtSenap  ▼.  Seakift 
67  Am.  Dec  120;  Harrdlv.  HiO,  68  Id.  202;  and  ciiations  in  notes  to 
eases.  When  land  is  conveyed  by  metes  and  boonds,  bnt  it  is  dear, 
from  the  deed  or  the  facts  attending  the  sale^  that  the  parties  intended  a  par- 
ticular number  of  acres,  at  a  certain  price  per  acre,  in  snch  case,  if  the  land 
described  should  contain  a  large  excess,  or  materially  foils  short  of  the  nnoip 
ber  of  acres  intended  to  be  conveyed,  the  party  so  injured  may  apply  to  a 
courtof  equity  to  correct  the  mistake:  TVoy  ▼.  .ffffif,  60  Tex.  632;  O'CbimeffT. 
Dvktt  29  Id.  313-316;  Ladd  ▼.  Pleasants,  39  Id.  416.  Each  case,  howevw; 
must  show  some  equitable  ground  for  relief:  Dau^ih^  v,  KhoUb^  44  Id.  466; 
Ehom  ▼.  Camum*»  Adm'rs,  32  Id.  249,  all  citing  the  principal  case. 

Where  thebb  is  Remedy  Both  at  Law  and  in  Equht,  the  stainta  of 
limitatioDS  applies  equally  to  both:  Lesangton  Life  etc  Ina.  Co.  v.  Page^  66 
Dec.  165,  and  note  183.    There  is  some  doubt  as  to  the  application  iA 
rule  where  a  conveyance  of  land  is  the  relief  sought:  De  Cbntosa  ▼.  SmUkt 
Id.  136. 

Statute  ov  Limitatxon4  Bbqinb  to  Run  from  the  time  the  zi^t  of 
accrues:  Rcbmaon  ▼.  PUtOmrgh  etc  JL  B.  Co.,  72  Am.  Dec  792;  ffamUtm  ▼• 
ffamUton,  55  Id.  585,  and  note  587. 

Fraud  to  Prevent  Running  ov  Statute  of  Ldotationb:  Ferrie  ▼. 
ffendereonf  51  AnL  Dec.  580,  and  note  583;  extended  note  to  Snodgrase  ▼. 
Branch  Bank,  60  Id.  511-515.  The  statute  does  not  begin  to  run  until  tiio 
discovery  of  the  frand:  Persona  v.  Jones,  58  Id.  476.  This  rule  iq^lies  in 
equity:  Ferris  v.  Hsnderson,  51  Id.  580,  and  notee  to  these  cases.  Conoealsd 
fntud  which  has  worked  an  injury  to  another  will  prevent  the  running  of  tlio 
statute  of  limitations  in  favor  of  the  party  who  perpetrated  the  fraud,  untl 
discovered,  or  by  the  use  of  reasonable  diligenoe  it  mi^^t  or  ought  to  have 
been  discovered:  Ransoms  v.  Bearden,  50  Tex.  128;  Kuhlman  v.  Baker,  Id. 
637;  Munson  v.  HoXXmoeJUL,  26  Id.  480;  Htkrs  qf  Brown  v.  Brown,  61  Id.  4S; 
Calhoun  v.  Burton,  64  Id.  516.  The  fraud,  however,  must  be  proved:  (M- 
dmgs  V.  HeiskeU,  44  Id.  388,  all  dting  the  principal  case. 

AcKNOWLEDGiCENT  ov  INDEBTEDNESS,  to  take  the  case  out  of  the  statute  of 
limitations,  must  be  an  unconditional  and  unqualified  admission  that  the  debt 
is  due:  Brainard  v.  Buck,  60  Am.  Dec  291;  Pritehard  v.  ffatosQ,  Id.  363^  aai 
collected  cases  in  note  367;  Mwmfo/rd  v.  Freeman,  41  Id.  532;  Cdeman  ▼• 
Ffibes,  60  Id.  75;  FiUitiU  v.  Leake,  32  Id.  314;  .fiom^  v.  i^mi^  40Id.  411. 

Statute  or  Ldcitations  mat  be  Pleaded  bt  Dekubbxb:  Ifoiiilf  v. 
Johnson,  52  AnL  Dec.  399,  and  citations  in  note  407;  confro,  Sledk  v.  MmrTpkg, 
41  Id.  TSli,  note  234.  Statute  of  limitations  may  be  interposed  by  demnrren 
^an£f  V.  ^ii26e,  33 Tex.  628;  i7iMfom  V.  YTtolb*,  84 Id.  861  Bothofthek*- 
ter  cases  dte  the  principal  case. 
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Wabben  V.  Smith. 

[M  TBzAfl,  481] 

Claubb  Of  drATUTs  ov  Feauiw  Wbiob  Rmlatib  io  PBomni  to  mmww 
for  the  debt,  default,  or  miacaniage  of  another  hai  retoenoe  io  pramlMt 
which  are  distinctly  ooDateral  to  the  nndertakxag  of  the  partj  originaQj 
liable 

OOLLATERAL   PrOMISB    TO    AkSWXB    fOR   DXBT   OT  AbOIBMB  Ifl  Within  tho 

statate  of  franda  if  the  original  liability  cantinnea  to  anbaiflt;  but  if  by  a 
new  promise  the  original  liability  ia  extingniahed,  than  the  new  promiM 
is  not  within  the  atatnte,  bnt  ia  regarded  aa  an  original  oantraot  on  aof- 
fident  conaideration,  which  need  not  be  in  writmg. 

Pabtt  CAinroT  Comflaiii  of  InBTBUonoK  AB  Ebbob  which  atataa  the  law 
too  strongly  in  hia  favor. 

Li  Acnox  oh  Aocouirr,  where  atatate  of  franda  ia  relied  npon  aa  a  defenae^ 
a  general  verdict  in  the  words,  "  We^  the  jnry,  find  for  the  plaintiff  John 
Smith,**  is  aufficient  to  aathorise  a  judgment  for  the  amoont  in  oontr^ 
▼eray. 

Action  on  an  account.  Verdict  by  the  jury  as  follows: 
"We,  the  jury,  find  for  the  plaintiff  John  Smith."  Where- 
upon there  was  a  judgment  for  the  amount  in  controversy. 
The  remaining  facts  are  stated  in  the  opinion. 

Sanders  and  Walker^  for  the  appellant. 

By  (}ourt,  Bell,  J.  We  are  of  opinion  that  if  there  be  any 
error  in  the  instructions  given  by  the  court  below  to  the  jury, 
it  is  error  of  which  the  appellant  cannot  be  heard  to  complain. 
The  evidence  is  not  altogether  as  full  and  satisfactory  in  sup- 
port of  the  claim  of  the  appellee  against  the  appellant,  as  it 
might  be,  but  we  cannot  say  that  the  jury  were  not  warranted 
by  the  evidence  in  finding  for  the  plaintiff.  The  position  as- 
sumed by  the  appellant  is,  that  the  promise  made  by  Warren 
to  pay  to  Smith  the  amounts  due  to  Smith  by  Royalls  and 
Jackson  was  a  promise  to  pay  the  debts  of  otiiers;  and,  not 
being  in  writing,  was  within  the  statute  of  firauds.  One  of  the 
witnesses  testified  that  Royalls  and  Jackson,  being  indebted  to 
Smith,  and  being  in  the  service  of  Warren,  and  the  parties  all 
being  present,  it  was  agreed  between  them  that  Warren  should 
settle  the  accounts  due  by  Royalls  and  Jackson  to  Smith. 
Another  witness,  amongst  other  things,  stated  that  "Smith 
took  the  debt  on  Warren,  and  released  Royalls  and  Jackson." 
It  is  true  that  the  latter  witness  also  stated  that  Warren's 
promise  to  pay  Smith  was  conditional;  that  it  was  made  to 
depend  upon  the  contingency,  that  on  a  final  settlement 
between  Warren  and  Royalls  and  Jackson,  Wanen  should  b« 
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indebted  to  them  as  much  as  they  owed  Smith.  But  the  othez 
witness  stated  that  Wanen's  promise  to  settle  the  accounts 
due  by  Royalls  and  Jackson  to  Smith  was  absolute.  Then 
was,  therefore,  a  conflict  of  evidence  upon  this  point,  whether 
Warren's  promise  to  pay  Smith  was  absolute  or  conditionaL 
The  jury  might  credit  the  witness  who  stated  that  the  promise 
of  Warren  was  an  unconditional  promise;  and  the  jury  might 
also  credit  the  statement  of  the  witness  that  '^  Smith  took  the 
debt  on  Warren,  and  released  Royalls  and  Jackson."  If  these 
two  things  were  so,  if  Warren  promised  Smith  that  he  would 
pay  him  what  Boyalls  and  Jackson  owed  him,  and  if  Smith 
thereupon  released  Royalls  and  Jackson,  then  Smith  was  en- 
titled to  recorer  against  Warren,  because  the  undertaking  of 
Warren,  under  such  circumstances,  is  not  affected  by  the 
statute  of  frauds. 

It  is  well  settled  that  the  clause  of  the  statute  of  frauds 
which  relates  to  promises  to  answer  for  the  debt,  default,  oi 
miscarriage  of  another  person,  has  reference  to  promises  which 
are  distinctly  collateral  to  the  undertaking  of  the  party  origi- 
nally liable.  If  the  promise  to  answer  for  the  debt  of  another  is 
collateral  only,  and  if  the  original  liability  continues  to  sub- 
sist, the  collateral  promise  is  within  the  statute;  but  if,  by  the 
new  promise,  the  original  liability  is  extinguished,  then  the 
new  promise  is  not  within  the  statute,  but  is  regarded  as  an 
original  contract,  on  sufficient  consideration,  which  need  r  A 
be  in  writing.  Mr.  Parsons,  in  his  work  on  contracts,  vol  2, 
p.  304,  states  the  law  thus:  "If  goods  have  been  furnished  )j 
B  to  C,  and  charged  to  the  latter,  and  A  now  becomes  respon- 
sible for  them,  and  B  thereupon  discharges  C,  looking  to  A 
only,  and  does  this  with  the  knowledge  and  consent  of  the 
parties,  this  promise  of  A  is  to  be  regarded  as  an  original 
promise,  by  way  of  substitution  for  the  promise  of  C,  which  it 
satisfies  and  discharges,  and  not  as  collateral  to  the  promise  of 
C,"  See  also  the  case  of  Bason  v.  Ilugharty  2  Tex.  476,  where, 
upon  careful  consideration,  the  law  is  thus  stated. 

It  is  contended  by  the  counsel  for  the  appellant  that  the 
court  erred  in  framing  the  first  instruction  given  to  the  jury, 
so  as  to  submit  to  the  jury,  along  with  other  questions,  the 
inquiry  whether  Warren  was  indebted  to  Royalls  and  Jackson 
or  not,  at  the  time  when  he  made  the  promise  to  Smith.  This 
is  alleged  to  have  been  error,  because  there  was  no  evidence 
from  which  the  jury  could  find  that  Warren  was  indebted  to 
Boyalls  and  Jackson.    It  is  true  that  the  evidence  is  not  suffi* 
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cient  to  establiBh  the  fact  of  Warren's  indebtedness,  and  the 
error  of  the  court  was  in  the  latter  part  of  the  instmction,  in 
which  the  jury  were  told  that  ^'  if  said  facts  are  not  in  proof," 
meaning  the  fact  of  Warren's  indebtedness  to  Royalls  and 
Jackson,  as  well  as  the  other  facts  mentioned  in  the  in- 
struction, they  should  find  for  the  defendant.  This  was  stating 
the  law  too  strongly  for  the  appellant,  and  he  cannot  complain 
of  it.  As  was  before  said,  if  Warren  promised  to  pay  Smith, 
and  Smith  thereupon  released  Royalls  and  Jackson,  ihat  was 
enough  to  fix  Warren's  liability,  and  the  instruction  to  the 
jury  need  have  gone  no  further. 

It  is  also  objected  by  the  appellant,  that  the  verdict  is  too 
uncertain  to  support  the  judgment;  but  we  are  of  opinion  that, 
under  the  circumstances  of  the  case,  the  general  verdict  for  the 
plarntifiT  was  sufficient  to  authorize  the  court  to  render  judg- 
ment for  the  amount  of  the  account  in  controversy.  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Promkb  to  Pat  Debt  or  Ahothbb,  if  the  original  debtor  ramftiaa  liable^ 
is  oollatenl,  and  within  the  atatate  of  franda :  Anderton  ▼.  Iknk,  31  Am.  Dee. 
612,  and  note  614.  Bat  if  the  original  debtor  is  diacharged,  the  promiae  ia 
an  independent  contract,  not  within  the  statute,  and  need  not  be  in  writing: 
Id.;  Spcam  ▼.  BaUgett,  46  Id.  346;  Spooner  ▼.  Dunn^  63  Id.  414^  note  416; 
HiU  Y.  FroBt,  69  Tex.  26,  citing  the  principal  oaae  to  the  above  pointa. 

Pabtt  CAmroT  CoMPLanr  of  Ebbob  not  prejudicial  to  him:  Babar  v.  Haid^ 
man,  69  Aul  Dea  430;  Ounn's  Adm'r  ▼.  Todd^  64  Id.  281;  Lmoou  t.  Nm 
BeVordetcR.  JL  Cbi,  66  Id.  406,  and  notea  to  these 
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Iv  Qbdkb  to  Ihtauiutb  Tulb  acquired  by  virtue  of  a  Judicial  aala^  founded 
on  the  judgment  of  a  court  of  competent  juriadiotion,  it  devdvea  upon 
plaintiff  to  show  that  the  judgment,  or  the  aale  under  it,  waa  void. 

Bbbosbovs  Jitdomxmt  18  BOT  Gboubb  for  annulling  the  title  of  the  purchaaar 
at  a  judicial  aale  under  it. 

Tru  of  Pubchasbb  at  JuDidAL  Salb  cannot  be  invalidated  on  the  ground 
that  a  judgmenMecreeing  the  foredoaure  of  a  mortgage  ia  void  for  not 
describing  the  property  mortgaged,  and  that  the  purdiaaer  had  noties 
thereof,  where  the  execution  and  act  of  aale  are  not  before  the  court, 
and  for  anght  that  appears,  the  sale  may  have  been  under  an  execution 
ngdiarly  iaaned  on  the  numey  part  of  the  judgments 

Taut  OF  Pubchasbb  at  Jxtdicial  Salb  ia  unaffected  by  the  fraudulent  and 
wrongful  acta  of  the  plaintiff  in  the  judgment^  of  whidi  the  pnrcfaaaer  had 
no  Dotioe^  and  in  whidi  he  did  not  partidpatet 


Its  Seguin  v.  Maverick.  [Texaa^ 

RuLCS  ov  PiiSADiMa  AND  PRACTICE  of  coorta  of  law  and  equity,  M  known  m 
the  remedial  juriBprudenoe  of  common-law  coontrieo,  are  not  of  any  obli* 
gatory  force  in  Texas,  as  matter  of  absolnte  principle^  farther  than  they 
have  been  introduced  or  recognised  by  statntory  enactment. 

To  Entitlb  Pabtt  to  Bring  Bill  or  Review,  both  under  Engtuh  and 
American  practice,  error  must  appear  on  the  face  of  the  decree  or  plead- 
ings, and  the  evidence  at  large  cannot  be  gone  inta 

Reversal  or  Decree  upon  Bill  or  Review  for  error  in  law,  apparent  on  Ilia 
face  of  the  decree,  leaves  the  plaintiff  without  remedy. 

In  Texas  Practice,  Bill  or  Review  does  not  lie  for  error  in  law,  apparent 
upon  the  face  of  the  decree.  The  only  remedy  is  by  appeal  or  writ  of 
error. 

The  opinion  states  the  facts. 

Dennison  and  Turner,  for  the  appellant. 

/.  A,  and  0.  W.  Paschal,  for  the  appellee  Maverick. 

By  Court,  Wheeleb,  C.  J.  The  plaintiff  framed  her  petition 
seeking  a  recovery  in  two  aspects.  In  the  first,  it  is  an  action 
of  trespass  to  try  title,  and  to  recover  of  the  defendant  Maver- 
ick the  lot  in  question,  which  appears  to  be  the  principal  ob- 
ject of  the  suit.  In  the  second,  it  is  in  the  nature  of  a  bill  of 
review  to  annul  a  judgment  formerly  recovered  against  her  by 
the  defendants  Howard  and  Ogden,  and  to  recover  damages 
for  the  injury  done  her  by  the  sale  of  her  property  under  the 
judgment. 

The  plaintiff  alleges  that  the  defendant  Maverick  claims 
title  to  the  lot  in  question,  through  a  judicial  sale  under  the 
judgment  which  she  seeks  to  annul,  and  in  order  to  show  the 
invalidity  of  her  title,  she  makes  the  record  of  the  judgment  a 
part  of  her  petition.  The  court  sustained  a  demurrer  to  the 
petition,  as  to  the  defendant  Maverick,  and  .dismissed  him 
from  the  suit;  and  the  first  question  to  be-decvded  is,  whether 
there  be  error  in  this  ruling.  We  are  of  opinion  that  there  is 
not.  The  plaintiff  having  shown  that  the  defendant  had  a  title 
by  virtue  of  a  judicial  sale,  founded  on  the  judgment  of  a  court 
of  competent  jurisdiction,  it  devolved  on  her  further  to  show 
that  the  judgment,  or  the  sale  under  it,  was  void,  in  order  to 
invalidate  the  title.  This  the  plaintiff  has  failed  to  do.  The 
judgment,  however  erroneous,  is  not  on  its  face  void.  The 
grounds  of  invalidity  alleged  against  the  judgment,  which  are 
supported  by  the  record,  are  only  such  as  might  be  assigned  as 
error  for  the  reversal  of  the  judgment.  None  of  them  (except 
the  alleged  want  of  notice  of  the  suit,  and  that  is  contradicted 
by  the  record)  are  grounds  for  declaring  the  judgment  void. 
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However  errcmeoiis  the  judgment  may  be,  that  is  not  a  groimd 
tx  annulling  the  title  of  the  pmt^haser  at  a  judicial  Bale  under 
ft.  This  title  is  not  affected  by  error  in  the  judgment.  If  the 
judgment  were  reversed  for  error,  still  the  titteof  the  purchaser 
vould  be  upheld. 

It  is  alleged  that  the  judgment  decreeing  a  foreclosure  of 
the  mortgage  is  void,  because  it  does  not  describe  the  property 
mortgaged,  and  that  the  defendant  had  notice  thereof.  But 
the  execution  and  act  of  sale  are  not  made  a  part  of  the  pe» 
tition,  and  were  not  before  the  court  on  the  hearing  upon  the 
demurrer.  For  aught  that  appeared,  the  sale  might  have  been 
under  an  execution  regularly  issued  on  the  money  p&rt  of  the 
judgment,  indejiendent  of  the  mortgage.  But  if  the  writ, 
which  was  produced  upon  the  trial,  had  been  brought  before 
the  court  uxx>n  the  demurrer,  we  are  of  opinion  that  it  was  suf* 
licient  to  support  the  title  of  the  purchaser:  Lockridge  v.  Bald- 
win,  20  Tex.  303  [70  Am.  Dec.  385] ;  Castro  v.  lUies^  22  Id.  479; 
Coffee  V.  Savafiy  15  Id.  354  [65  Am.  Dec.  169]. 

It  is  not  averred  that  the  defendant  Maverick  participated 
in  or  had  notice  of  the  alleged  fraudulent  and  wrongful  acts  of 
the  plaintiffs  in  the  judgment,  and  his  title  is  therefore  unaf* 
fccted  by  them:  Sydnor  v.  Roberts^  13  Id.  598  [65  Am.  Dec.  84]; 
Barnes  v.  Hardeman^  15  Id.  368.  We  are  of  opinion,  therefore, 
that  the  court  did  not  err  in  sustaining  the  demurrer. 

The  remaining  grounds  of  error  assigned  have  reference  to 
the  ruling  of  the  court  upon  that  part  of  the  plaintiff's  case,  in 
which  she  sought  to  review  and  annul  the  former  judgment, 
and  to  recover  damages  for  the  injury  done  the  plaintiff  in  its 
execution.  The  petition,  in  this  aspect  of  it,  combines  the 
properties  of  a  bill  of  review,  in  chancery  practice,  for  error  in 
law  apparent  on  the  fiace  of  the  decree;  and  abill  in  the  nature 
rf  a  bill  of  review,  imjieaching  the  decree  for  fraud.  In  the 
ionner  view,  it  was  not  sustained  by  the  court;  in  the  lat- 
ter, it  was  sustained;  and  the  question  of  fraud  in  obtaining 
tbe  judgment  £Edrly  submitted  for  the  decision  of  the  jury. 
The  question  presented  by  the  judgment  of  the  court,  sustain- 
ing  the  demurrer  to  this  part  of  the  plaintiff's  petition  is, 
whether  a  bill  of  review,  as  strictly  and  technically  under- 
ikood  in  the  practice  of  a  court  of  chancery,  for  error  in  law 
tpparent  upon  the  face  of  the  decree,  is  known  to  our  law  of 
jvocedure. 

Oor  legislation  has  not  adopted  the  pleadings  and  practice, 
niher  of  courts  of  law  or  chancery,  as  known  in  the  remedial 
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jurisprudence  of  England  and  other  common4aw  countries; 
and  their  aulea  of  practice  are  not  of  any  obligatory  force,  as 
matter  of  absolute  principle,  further  than  they  have  been 
introduced  or  recognized  by  our  own  statutory  provisions. 
Where  they  have  not  received  legislative  affirmation,  this  court 
has  been  governed  in  their  application  by  considerations  of 
their  convenience  and  compatibility  with  the  established  law 
of  procedure.  When  applicable,  and  in  harmony  with  our  law 
of  procedure,  they  have  been  observed  and  enforced.  When 
not  in  harmony  with  our  remedial  system,  or  inapplicable  to 
it  and  inconvenient  in  practice,  they  have  not  been  observed. 
They  do  not  constitute  necessarily  a  part  of  our  law  of  proced- 
ure, merely  because  they  obtain  and  are  deemed  of  obligatory 
force  in  the  courts  of  common  law  or  chancery  in  other  coun- 
tries, whose  jurisprudence  is  molded  upon  the  principles  of 
the  common  law. 

In  the  chancery  practice  in  England,  the  decree  usually 
recites  the  substance  of  the  bill,  answer,  and  pleadings,  and 
also  the  facts  on  which  the  court  founds  its  decree;  and  there 
the  established  doctrine,  says  Judge  Story,  is  that  "  you  can- 
not look  into  the  evidence  in  the  case,  in  order  to  show  the 
decree  to  b*^  erroneous  in  its  statement  of  the  facts.  That  is 
the  proper  office  of  the  court  upon  an  appeal.  But  taking  the 
facts  to  be  as  they  are  stated  to  be  on  the  face  of  the  decree, 
you  must  show  that  the  court  have  erred  in  point  of  law.  If, 
therefore,  the  decree  do  not  contain  a  statement  of  the  material 
facts,  on  which  the  decree  proceeds,  it  is  plain  that  there  can 
be  no  relief  by  a  bill  of  review,  but  only  by  an  appeal  to  some 
superior  tribunal:"  Story's  Eq.  PL,  sec.  407. 

In  the  chancery  practice  in  the  courts  of  the  United  States, 
the  decrees  do  not  usually  contain  a  statement  of  the  &ct8; 
and  it  is  there  held  that  the  pleadings  are  as  much  a  part 
of  the  record  as  the  decree  itself,  and  are  the  subject-matter  of 
revision,  by  a  bill  of  review.  But  in  England,  the  pleadings 
cannot  be  referred  to  in  support  of  the  bill.  Nothing  can  then 
be  looked  at,  but  the  decree  itself.  And  as  it  contains  the 
facts  upon  which  it  is  founded,  the  court  has  only  to  review 
the  decree  in  the  matter  complained  of,  to  see  if  it  be  rightly 
rendered  upon  the  facts.  If  it  be  rendered,  it  does  not  open 
the  case  to  a  rehearing  upon  new  matter.  "  The  cases  of  error 
apparent,  found  in  the  books,"  said  Lord  Eldon  in  17  Ves.  178^ 
^'  are  of  this  sort,  an  infant  not  having  a  day  to  show  cause," 
sic    To  entitle  a  person  to  bring  a  bill  of  review,  it  is  neces- 
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saiy  that  he  should  have  obeyed  and  jierformed  the  decree. 
The  error  must  appear  on  the  face  of  the  decree  or  pleadingly 
both  in  the  English  and  American  practice,  and  the  evidence 
at  large  cannot  be  gone  into.  A  reversal  of  the  decree  does 
not  produce  a  rehearing  of  the  cause  on  the  merits;  but  the 
court  simply  reverses  the  decree,  if  not  warranted  by  the  facts 
Btated  in  the  decree  or  the  pleadings.  There  is  no  opportunity 
for  amendment,  if  the  bill  be  so  fatally  defective  as  not  to 
support  the  decree.  The  decree  is  reversed  and  annulled,  and 
there  is  an  end  of  the  case. 

In  the  English  practice,  where  the  material  facts  are  all 
stated  in  the  decree,  this  may  be  a  very  convenient  and  salu- 
tary remedy,  for  it  does  but  enable  the  court  to  pronounce  the 
proper  judgment  upon  the  facts  which  are  before  it.  It  is  but 
to  deduce  the  true  legal  conclusion  from  the  ascertained  facts 
of  the  case.  But  in  our  practice,  where  the  facts  are  not  stated, 
it  would  be  quite  inconvenient;  and  would  often  result  in  irrep- 
arable injury.  For  example,  in  the  present  case,  if  the  court 
should  be  of  opinion  that  the  petition  on  which  the  former 
judgment  was  rendered  did  not  state  facts  sufficient  to  show 
the  Uability  of  this  plaintiff,  the  decree  would  simply  be  re- 
versed and  annulled,  without  the  plaintiff  having  the  oppor- 
tmiity  to  amend,  by  stating  the  facts  necessary  to  show  her 
liability;  and  thus,  if  he  had  in  truth  a  good  cause  of  action, 
he  would  suffer  irreparable  injury  by  the  defendant  in  that 
judgment  resorting  to  a  bill  of  review,  instead  of  an  appeal  or 
writ  of  error;  for  upon  a  reversal  upon  appeal  or  error,  the 
plaintiff  would  have  it  in  his  power  to  amend,  and  thus  cure 
the  error  of  the  former  judgment;  upon  an  appeal  or  writ  of 
error,  if  the  judgment  is  reversed,  the  case  is  open  for  a  new 
trial  upon  the  merits;  and  so  it  is  upon  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  in  the  chancery  practice:  3 
Darnell's  Ch.  Pr.  1739, 1740.  But  it  is  not  so  upon  the  reversal 
of  the  decree  upon  a  bill  of  review,  for  error  in  law  apparent 
OQ  the  face  of  the  decree.  If  there  be  error  in  the  decree,  it  is 
rerersed  and  annulled,  and  the  plaintiff  is  without  remedy. 
Such,  at  least,  would  be  the  effect  in  our  practice,  if  this  pro- 
ceeding were  introduced.  It  would,  in  this  respect,  be  an 
anomaly  in  our  law  of  procedure;  and  one  which  we  should  by 
DO  means  desire  to  see  obtain  prevalence.  Has  it  been  intio- 
dneed  by  any  legislative  enactment? 

A  bill  of  review,  eo  nomine^  was  first  mentioned  in  the  act 
tf  limitations  of  1841,  which  declares  that  "  no  writ  of  error  of 
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tupersedeaa  shall  be  granted  to  any  judgment  at  law;  nor  shall 
«  bill  of  review  be  granted  to  any  decree  pronounced  in  equity 
after  two  years  from  the  time  such  judgment  or  decree  shall 
have  been  made  final:"  0.  &  W.  Dig.,  art.  1346..  If  this  etat- 
ute  is  to  be  considered  as  having  introduced  this  remedy,  it 
must  be  regarded  as  limited  to  decrees  in  equity.  But  it  has 
never  been  considered  that  the  pleadings  or  remedies  afforded 
by  our  law  of  procedure  were  at  all  dependent  upon  or  varied 
by  the  consideration  whether  the  case  would  be  one  of  legal 
or  equitable  cognizance,  in  countries  where  the  jurisdictions 
«re  distinct.  To  introduce  such  a  distinction  in  remedies 
would  be  to  overturn  all  our  hitherto  received  ideas  and  prac- 
tice upon  that  subject,  and  would  tend  to  the  introduction  of 
those  jurisdictional  distinctions  respecting  rights  and  remedies 
which  it  has  been  supposed  our  law  of  procedure  had  rejected. 

If  the  effect  of  this  statute  was  to  introduce  the  bill  of  re- 
view, as  known  to  the  chancery  practice,  I  am  of  opinion  that 
it  was  restricted  in  its  application  by  the  act  of  1846,  regulat- 
ing proceedings  in  the  district  court,  to  the  case  therein  pro- 
vided for;  that  is,  where  service  is  by  publication  only,  and 
the  hearing  ex  parte:  Hart.  Dig.,  arts.  782,  783.  In  that  case, 
it  is  provided  that  the  court  shall  make  out  and  incorporate  in 
the  record  a  statement  of  the  facts  proved,  and  the  defendant 
may, '' within  two  years  after  the  rendition  of  such  judgment, 
file  his  petition  of  review." 

This  statute  was  passed  subsequently  to  the  act  of  limita- 
tions, and  was  a  statute  professedly  enacted  to  prescribe  and 
govern  the  practice  in  suits  in  the  district  court,  and  must^  I 
think,  be  held  to  control  the  former  provision,  as  respects  the 
remedy,  by  specially  providing  in  what  case  it  may  be  em- 
ployed. By  requiring  a  statement  of  the  facts  to  be  incorpo- 
rated in  the  record,  it  renders  the  remedy  practicable,  and 
obviates  the  incDnvenience  which  would  attend  its  application 
in  our  practice  to  other  cases.  This  statute  uses  the  terms 
"  petition  of  review,"  and  it  has  not  been  understood  to  restrict 
the  remedy  it  provides,  to  what  is  understood  in  chancery 
practice  by  a  bill  of  review  strictly,  but  as  having  been  intended 
in  the  more  enlarged  sense  of  affording  a  rehearing,  or  new 
trial  of  the  case,  on  the  merits.  Such  was  the  construction 
put  upon  the  statute  in  the  leading  case  upon  this  subject  of 
Mussina  v.  Moore,  13  Tex.  8;  and  I  think  it  might  very  well 
receive  this  construction,  since  the  remedy  by  bill  of  review 
was  unknown  in  practicCi  and  the  legislature  may  be  supposed 
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Dot  to  have  had  in  contemplation  the  teehnical  distinctionB  of 
remedieB  known  only  to  foreign  systems  of  jurispradence.  If 
a  bill  of  review  proper  is  known  at  all  to  our  law  of  procedure, 
it  is,  I  thioky  only  in  the  cases  provided  by  the  statute,  where 
service  was  by  publication  and  the  trial  ez  parUj  and  not,  as 
in  the  present  case,  where  there  was  personal  service  upon  the 
defendant. 

There  can  never  be  a  necessity  to  resort  to  this  remedy,  in 
order  to  obtain  justice  in  our  practice;  for,  '*the  rule  upon  a 
strict  and  proper  bill  of  review,"  says  Mr.  Daniell,  "  is  that  the 
decree  can  be  varied  only  upon  such  errors  as  are  complained 
of: "  3  Daniell's  Ch.  Pr.  1732.    The  remedy  by  writ  of  orror, 
therefore,  is  as  ample  and  beneficial  in  all  respects,  and  it  can 
be  prosecuted  within  the  same  time,  as  a  bill  of  revievz;  be- 
sides that,  it  has  the  important  advantage  that  if  the  judgment 
be  reversed,  the  whole  case  is  reopened  for  amendment  of  the 
pleadings,  if  necessary  to  the  ends  of  justice,  and  a  new  trial 
upon  the  merits.    The  real  merits  and  justice  of  the  case  may 
thus  be  finally  attained,  and  that  should  be  the  great  object 
of  every  part  of  the  remedial  system.    I  cannot  think  it  was 
ever  intended  by  the  legislature  to  ingraft  upon  our  system  of 
remedial  justice  a  proceeding  so  anomalous  and  wholly  foreign 
to  its  theory,  and  the  scope  and  object  of  the  established  rem- 
edies for  administering  justice  between  parties  litigant,  as  a 
bill  of  review  for  error  apparent,  as  known  to  chancery  prac- 
tice  in  England,  and  the  courts  of  the  federal  government,  and 
those  states  which  retain  the  embarrassing  distinctions  and 
complicated  machinery  of  courts  of  law  and  chancery,  in  their 
remedial  jurisprudence.    It  was  not  intended  to  introduce  the 
pleadings  and  practice  in  chancery;  but  to  provide  a  remedy 
in  the  nature  of  a  bill  of  review,  or  a  new  trial,  in  cases  where 
the  defendant  had  not  been  afforded  the  opportunity  of  mak- 
ing  his  defense,  for  the  attainment  of  the  right  and  justice  of 
the  case,  by  a  rehearing,  or  new  trial  of  the  case,  upon  its 
merits.    We  therefore  conclude  that  the  court  did  not  err  in 
sustaining  the  demurrer  on  the  petition,  in  so  far  as  it  sought 
to  annul  the  judgment  for  error  in  law,  apparent  upon  the 
record.    The  view  we  have  taken  of  this  question  disposes  of 
the  objections  urged  to  the  instructions  given  by  the  court. 

The  court  sustained  the  petition  in  so  far  as  it  was  a  peti- 
tion in  the  nature  of  a  bill  of  review,  seeking  to  impeach  the 
fonner  judgment  for  fraud.  On  this  point  there  is  no  com- 
plaint of  the  charge  of  the  court;  nor  is  there  any  cause  of 
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complaint.  The  question  was  fairly  left  by  the  court  to  the 
decision  of  the  jury;  and  their  verdict  was  well  warranted  by 
the  evidence.  There  was  no  evidence  supporting  the  allega- 
tions of  fraud,  to  require  of  the  jury  a  different  finding  upon 
that  issue. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment, 
and  it  is  affirmed. 

Judgment  affirmed. 

PuRCHASKfi  AT  Saub  tTKDXR  FiSAL  Dbcbxb  generally  takes  a  good  title, 
though  the  decree  be  afterwards  reversed:  MeOormaek  ▼.  Mdaure^  S9  Am. 
Dec.  441;  P<md(T  v.  Moatley,  48  Id.  194;  Clarh'9  HdrB  ▼.  Famno,  G2  Id.  562; 
HeUter  v.  FoHner,  4  Id.  417. 

PuBCHASEB  AT  EXECUTION  Salb  is  not  boand  by  the  irregular  acts  of  the 
plaintiff  in  which  he  did  not  participate,  or  of  which  he  had  no  notice:  Ooxv. 
Nelson^  15  Am.  Dec.  89,  note  92;  Hamilton  v.  Shrewsbury ^  Id.  779. 

Bill  ot  Review  may  be  Prosecuted  for  errors  apparent  upon  the  &ce  of 
the  record:  Brewer  v.  Bowman,  20  Am.  Dec.  158,  and  extended  note  thereto 
160-175,  treating  at  length  of  bills  of  review,  their  natnre  and  scope,  and  cit- 
ing the  principal  case  on  pages  164  and  167.  See  also  James  ▼•  Fide,  47  Id. 
111. 

In  Texas,  Bill  of  Review  will  not  Lie  for  error  apparent  on  the  &ce 
of  the  record.  The  only  remedy  is  by  appeal  or  writ  of  error:  Tiurri  v.  Me- 
Leod,  26  Tex.  87;  LentAa  v.  San  AnUmo,  Id.  318;  Sc/demiing  v.  Ih^jft  37  I<L 
628;  Oroeebecky.  CampbeU,  38  Id.  37;  McAn^rr.  Epperson,  64  Id.  225^  all 
citing  the  principal  case. 


HopsoN  V.  Brunwankel, 

\24  Texas,  607.] 

ursTBUMSNT  AS  FOLLOWS:  "There  is  a  balance  due  the  bearer,  four  htmdred 
and  seventy-five  dollars,"  if  not  addressed  to  a  third  person,  is  regarded 
as  an  acknowledgment  that  the  snm  mentioned  is  dne  from  the  maker  to 
the  bearer,  and  the  law  implies  a  promise  by  the  maker  of  the  instnimeat 
to  pay  the  money. 

Instrument  Aa  Follows:  '* There  is  a  balance  due  the  bearer,  foor  himdred 
and  seventy-five  dollars,"  addressed  to  a  third  party,  is  regarded  only  a> 
the  memorandum  of  a  fact,  or  as  conveying  information  of  a  f act^  without 
legal  significance  until  explained. 

Instrument  in  Following  Words,  and  addressed  to  a  third  party:  '* There 
is  a  balance  due  the  bearer,  four  hundred  and  seventy-five  dollars,"  pre- 
sents a  question  for  the  jury  to  determine,  as  to  whether  such  writing  'WBB 
intended  to  convey  information  merely,  or  as  an  acknowledgment  of  a 
com  due. 

Action  by  the  appellee  against  appellant  for  an  amount 
alleged  to  be  due  him  &om  the  appellee,  evidenced  by  an  in- 
strument in  writing  as  follows:  '^  There  is  a  balance  due  the 
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bearer,  four  hundred  and  Beventy-five  dollars.  C.  R.  Hopeon. 
To  H.  L.  Kinney,  Augast  15, 1852."  Appellant  denied  that  the 
infltrument  sued  on  was  intended  as  a  writing  obligatory,  prom- 
ise, or  acknowledgment  of  indebtedness,  but  set  up  that  it  was 
merely  a  memorandum  for  the  information  of  said  Kinney,  to 
show  him  the  amount  of  his  indebtedness  to  the  appellee,  as 
appeared  from  the  books  of  the  firm,  commonly  known  as  the 
Tallow  Factory  Company. 

AUen  and  Hale,  for  the  appellant. 

Ghasj  and  Bollinger  and  Jaehy  for  the  appellee. 

By  Court,  Bell,  J.  We  are  of  opinion  that  the  instrument 
upon  which  this  suit  is  founded  is  not  a  contract  for  the  pay- 
ment of  money.  If  the  writing  were  not  addressed  to  a  third 
person,  it  would  be  regarded  as  an  acknowledgment  that  the 
Bum  of  money  mentioned  in  the  writing  was  due  from  the 
maker  of  the  instrument  to  the  bearer,  and  the  law  would  im- 
ply a  promise  by  the  maker  of  the  instrument  to  pay  the 
money.  But  the  writing,  being  addressed  to  a  third  person, 
can  only  be  regarded  as  a  memorandum  of  a  fact,  or'  as  con- 
yeying  information  of  a  fact,  without  legal  significance  until 
explained.  The  instrument,  therefore,  being  necessarily  open 
to  explanation,  it  was  for  the  jury  to  find  what  the  fact  was  of 
which  the  writing  was  a  memorandum,  or  of  which  the  writ- 
ing was  intended  to  convey  information,  or  of  which  it  was  an 
acknowledgment,  as  the  case  might  be 

In  this  view,  we.  think  the  court  below  erred  in  refusing  to 
give  the  first  instruction  asked  by  the  counsel  for  the  defend- 
ant. The  instruction  asked  would  have  presented  to  the  con- 
sideration of  the  jury  a  view  of  the  case  fully  warranted  by 
the  testimony;  whereas,  the  refusal  to  give  that  instruction, 
and  the  instructions  given  by  the  court,  had  the  efTect  to  limit 
^^i^ry?  to  a  certain  extent,  in  the  construction  which  it  was 
their  duty  to  put  upon  the  evidence.  For  the  refusal  of  the 
co\irt  below  to  give  the  instruction  to  which  we  have  referred, 
the  judgment  is  reversed,  and  the  cause  remanded  for  another 
trial. 

Reversed  and  remanded. 


bsiBUMXzrr  Wobdbd,  "  Dae  J.  W.,  four  hundred  dollars,  **  and  signed  hj 
lbs  maker,  is  a  promissory  note,  though  there  are  no  words  of  promise  in  i^ 
ttdspetiiaoQ  in  debt  will  lie  upon  it:  MeGwoan  ▼.  Wttt^  8S  Am.  Beo.  468^ 
ttd]ioto47(h  £m6a//T.  JSwitin^ii,  25  Id.  (KNX 
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Whitb  V.  TuDOB. 

[M  TbZAIi  480.] 

Aim  DBBoajJTUxs  ov  Pabuvebsuif,  one  of  tfao  paitDon  mniMit  Inptn 

new  obligationa  upon  tlM  finii»  or  vary  the  dianMter  or  form  of  fbam 

already  eziBtiiig. 
Oin  PiKTinEB  OAHiroTf  AJTEB  DiBBOLUTiaN  of  tlM  partnenhip^  Iqdana  m 

note  in  the  name  of  the  firm,  even  to  pay  a  prior  debt  of  the  firm. 
QxNXRAL  AuTHOBirr  TO  Ohi  Pabtnsb,  upon  diasolntion  of  the  partnerafa^ 

to  settle  the  bucineaa  of  the  firm  does  not  anthorize  him  to  give  a  note  in 

the  name  of  the  firm  for  a  firm  debt^  or  to  renew  one  giyen  before  the 

diasolntion. 
Ck>PiBTNEB  OS  EzxouTOB  OF  Dbobasxd  PiLBTHXB  IB  a  oon^eteot  witnea 

against  the  firm* 

AonoK  on  a  promiBSory  note  executed  by  a  partneiBhip^ 
under  the  finn  name  of  White  &  Co.,  compoeed  of  G.  S.  Men- 
efee  and  James  Ashworth.    The  opmion  oontains  the  fieMsts. 

White  and  Peticolas^  for  the  appellant. 

A.  H.  PhiUipSj  for  the  appellee* 

By  Courti  Bell,  J.    We  are  of  opmion  that  the  third  speci- 
fication of  Ihe  assignment  of  errors  presents  for  our  oonsidar- 
ation  an  error  for  which  the  judgment  of  the  court  below  must 
be  reversed.    It  is  clear  from  the  evidence  that  the  note  sued 
on  was  executed  by  Ashworth  after  the  dissolution  of  the  firm 
of  S.  A.  White  &  Co.  The  law  seems  to  be  clearly  settled  that 
after  the  dissolution  of  a  partnership,  one  of  the  partners  can- 
not impose  new  obligations  upon  the  firm,  or  vary  the  form  or 
character  of  those  already  existmg:  3  Kent's  Com.  72.     It  is 
also  held  that  one  partner  cannot,  after  the  dissolution  of  the 
partnership,  indorse  a  note  in  the  name  of  the  firm,  even  to 
pay  a  prior  debt  of  the  firm:  Humphriea  v.  CJuuiainj  5  Ga.  166 
[48  Am.  Dec.  247].    It  is  also  held,  and  may  be  regarded  as 
settled,  that  a  general  authority  to  one  partner,  upon  a  disso- 
lution, to  settle  the  business  of  the  firm  does  not  authorize  him 
to  give  a  note  in  the  name  of  the  firm  for  a  firm  debt,  or  to  re- 
new one  given  before  the  dissolution:  See  the  authorities  cited 
in  note  to  3  Kent's  Com.  73.    There  was  no  sufficient  evi- 
dence in  this  case  to  show  that  Ashworth  had  any  authority 
firom  White  to  execute  the  note  in  question.    The  exceptioD, 
therefore,  to  the  admissibility  of  the  note  in  evidence,  after  tbff 
defendant's  plea  of  non  est  factum^  was  well  taken,  and  ought 
to  have  been  sustained  by  the  court. 

There  is  nothing  in  the  evidence  from  which  the  infenDOS 
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can  be  drawn  that  the  plaintiff^  Tador,  did  not  know  of  the 
dissolution  of  the  partnership  between  White  and  Ashworih  at 
the  time  the  dissolution  took  place,  or  before  the  execution  of 
the  note  sued  on. 

We  are  of  opinion  that  the  court  below  did  not  err  in  ad* 
mitting  the  testimonj  of  Ashworth.  It  is  held  that  a  oopart- 
ner  of  the  defendant,  or  the  executor  of  a  deceased  partner,  are 
competent  witnesses  for  the  plaintiff:  3  Phill.  Ev.,  last  ed.,  898; 
Elacketl  v.  Weir,  5  Bam.  A  Cress.  885;  Hudson  v.  RMnson,  4 
Man.  &  SeL  475. 

For  {he  error  of  the  court  below  in  admitting  the  note  in 
evidence  without  sufficient  proof  that  it  was  executed  by  th» 
authority  of  the  defendant,  we  are  of  opinion  that  the  judg* 
ment  of  the  district  court  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


BoBOLDTiov  o9  Pabtnxbship  wotks  abflbfaite  levoofttioB  ol  afl  implMd 
•afhonty  in  either  of  tiie  partDera  to  bind  the  other  by  new  engngemeati^ 
eoBttaeta,  or  proniiaee:  PcUmer  ▼.  Dodge,  62  Am.  Dec  271,  and  nnmerons 
citatioos  in  note  280;  fftini  y.  EiO,  63  Id.  706^  note  707;  We$iem  Stage  Ox 
T.  Walker,  65  Id.  789,  note  798. 

Vaktsxb,  CAXvor,  arxb  "DoBOurnon,  renew  a  firm  note  by  giving  a  new 
note  in  the  name  of  ^firm:  Bunt  ▼.  Hm^GS  Am.  Dec  706,  note  707,  708; 
CSnitty.  Jamee  <fr  Cb.,  30  Tez.  199;  Seward,  Freeman,  S  Co.  ▼.  VBatrange,  3^ 
Id.  296;  Laird  ▼.  Ivene,  46  Id.  625;  Haddock  ▼.  Croehmm,  32  Id.  278;  Brmm 
^Ox  ▼.  Chamcdbr,  61  Id.  446,  all  citing  the  principal  case. 

Pabtbxb  GAimor  bt  Nkw  CSohtract  in  the  name  of  the  firm  bind  hia  late 
partner  after  the  diaaolntion  of  the  partnership,  even  when  the  connderaticn 
b  a  debt  of  the  firm:  Hurti  t.  BiU,  63  Am.  Dec  705;  Long  Jb  Berry  ▼. 
OorwU,  59  Tez.  233^  and  Texas  oases  cited  mpro,  citing  tibe  principal  case. 

PiszHEB  IS  OoifrBTSiiT  Wixin8B  after  dissolntion,  when:  Moree  v.  Green, 
38  Am.  Dec  471. 

The  PRnf  dP al  oasb  is  luaimcKnBHED  in  Tudor  t.  WhiU,  27  Tex.  585^ 
•nd  cited  in  Kendall  y.  BSky,  46  Id.  26^  to  the  point  that  an  acknowledgment 
of  an  antecedent  indebtednesi^  after  the  dissolntion  of  the  partnership^  by 
CBS  of  the  psrtDSf%  ia  no  endenoe  against  his  oopartaer 
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Dixon  v.  Dixon. 

[81  VbbMOIIT,  450.] 

It  IV  Ko  DmreB  for  Surett  on  Pboui8sobt  Non  aoainbt  Patu  who 
receiTed  it  with  notice  that  the  defendant  signed  tm  snrety,  that  thera 
was  an  agreement  between  the  surety  and  the  maker  that  before  the  not« 
should  be  used  another  surety  should  be  procured,  and  that  it  was  used 
without  procuring  another  surety,  if  the  payee  took  the  note  bona  fid» 
for  value  without  knowledge  of  such  agreement. 

PBB-KZI8TDIG  DkBT  IS  VALUABLE  AND  VaLID  CoNSIDXBATION  fOB  PbOMD- 
flOBT  NOTB. 

Rights  or  Bona  Fide  Patbb  abb  not  AFraorBD  bt  Fact  that  the  note 
was  taken  in  payment  of  an  old  note  which  was  not  surrendered  until 
some  time  after  the  receipt  of  the  new  note,  and  this  will  not  let  in  de- 
fenses unknown  to  him  when  he  received  the  note. 

Assumpsit  by  S.  P.  Dixon  against  L.  J.  Dixon,  Mosher,  Ward, 
and  John  Q.  Adams,  upon  a  joint  and  several  promissory  note 
signed  by  the  defendants,  and  payable  to  the  plaintiff  or  bearer. 
Adams  alone  defended  and  pleaded  the  general  issue,  and  a 
special  plea  in  bar,  alleging  that  he  signed  the  note  as  surety 
for  the  other  defendants,  upon  the  condition  that  before  the 
note  should  be  delivered  to  the  plaintiff  one  of  two  named  per- 
sons should  be  procured  by  the  other  defendants  to  sign  it  as 
co-surety;  that  relying  upon  this  condition,  he  delivered  the 
note  to  the  other  defendants,  in  order  that  the  signature  of  a 
co-surety  might  be  obtained,  but  the  defendants  delivered  it  to 
the  plaintiff  without  obtaining  the  signature  of  a  co-surety  as 
agreed,  and  without  Adams's  knowledge  or  consent;  and  also 
that  at  the  time  of  receiving  the  note  the  plaintiff  had  knowl- 

128 


Jan.  1869.]  Dnov  v.  Dnuur.  129 

edge  that  Adams  wbb  merely  a  surety  thereon  fiv  the  other 
defendants.  This  plea  was  adjudged  insufficient  on  demurrer. 
The  cause  was  tried  upon  the  general  issne,  and  it  then  ap- 
peared that  the  note  was  taken  in  payment  for  another  note 
overdue  finom  all  the  defendants  except  Adams,  to  the  plaintifll 
The  tacts  alleged  in  the  special  plea  of  Adams  also  appeared 
in  evidence.  Adams  introduced  evidence  tending  to  show  that 
the  former  note  was  not  given  up  at  the  time  of  the  delivery  of 
the  new  one,  but  was  retained  by  the  plaintiff  for  several  weeks 
thereafter,  and  that  before  she  did  give  it  up  she  was  infonned 
that  the  defendant  Adams  claimed  the  existence  of  the  con- 
dition and  agreement  between  him  and  the  other  defendants. 
Adams  requested  the  court  to  charge:  1.  That  the  plaintiff  had 
proved  no  consideration;  2.  That  if  the  jury  foxmd  that  there 
was  such  a  condition  and  agreement  between  Adams  and  the 
other  defendants,  and  that  it  was  broken,  the  plaintiff  could 
not  recover  against  him,  though  she  had  no  notice  of  the  con- 
dition and  agreement;  and  3.  That  if  the  plaintiff  had  such 
notice  before  she  delivered  up  the  old  note,  she  could  not  re- 
cover, though  she  had  no  notice  when  she  took  the  new  one. 
The  court  refused  so  to  charge,  but  instructed  that  sufficient 
consideration  had  been  shown,  and  that  to  give  Adams  a  good 
defense  the  jury  must  find  not  only  that  he  signed  as  surety 
under  the  condition  and  agreement  which  his  evidence  tended 
to  establish,  and  that  this  condition  and  agreement  was  not 
oomplied  with,  but  also  that  the  plaintii?  had  notice  of  the 
condition  and  agreement  at  the  time  she  took  the  note;  and 
that  if  she  received  the  note  in  payment  of  the  former  note,  it 
was  of  no  particular  consequence  when  she,  in  fittct^  surrendered 
that  note.    Verdict  for  the  plaintifll 

Oe(n'ge  F.  Edmunds^  for  the  defendant 
H.  B.  Smithj  for  the  plaintiff 

By  Court,  Barbbtt,  J.  This  is  an  action  upon  a  joint  and 
several  promissory  note,  payable  to  the  plaintiff  or  bearer,  in 
one  year,  with  interest,  and  executed  by  the  defendants. 

The  verdict,  under  the  charge,  finds  that  the  note  was  de- 
livered to  the  plaintiff  in  payment  of  another  note  which  she 
then  held,  and  which  was  executed  by  all  the  present  defend- 
ants except  Adams,  who  alone  is  defending  this  suit. 

He  is  defending  on  the  alleged  ground  that  he  signed  as 
tnxety  for  the  other  makers  of  the  note,  but  received  no  ooo* 
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sideratioa  for  80  doing;  that  at  the  time  of  signing  it  was 
agreed  that  before  the  note  should  be  used  another  person 
should  be  procured  to  sign  it  as  surety;  that  it  was  used  with- 
out such  other  surety  being  procured;  that  the  plaintiff  had 
notice  or  knowledge  of  these  facts  when  she  received  the  note, 
and  that  she  did  not  surrender  the  note  then  held  by  her  till 
several  weeks  after  receiving  the  note  in  suit. 

The  charge  of  the  court,  in  connection  with  the  evidence, 
presents  the  question  whether  the  plaintiff,  having  received 
the  note  in  payment  of  a  pre-existing  note,  with  knowledge 
that  Adams  had  signed  it  as  surety,  but  without  notice  or 
knowledge  of  the  alleged  agreement  between  Adams  and  the 
other  signers  as  to  obtaining  another  surety,  is  to  be  affected 
in  her  right  of  recovery  against  Adams,  by  the  fact  of  there 
being  such  an  agreement. 

It  is  understood  to  be  well  settled  that  a  note,  received  in 
payment  of  a  pre-existing  debt,  is  received  and  held  upon  val- 
uable and  valid  consideration.  The  jury  have  found  that  the 
note  in  suit  was  so  received.  It  having  been  so  received,  we 
do  not  perceive  how  it  could  make  any  difference  with  the 
plaintiff's  rights  as  to  this  note  whether  the  old  note  was  or 
was  not  surrendered  at  the  time  of  receiving  the  new  note.  If 
she  received  it  in  payment,  she  had  the  right  to  hold  it  inpay- 
ment; and  while  she  should  so  hold  it,  it  would  operate  as  pay- 
ment. She  alone  would  be  entitled  to  repudiate  or  deny  its 
operation  as  payment.  And  this  she  could  not  do,  except  for 
the  reason  that  it  was  false  or  unavailing  paper  at  the  time  she 
received  it. 

As  the  case  is  thus  presented  by  the  evidence  and  charge,  it 
seems  to  stand,  substantially,  upon  the  same  point  as  the  case 
of  Pasmmpdc  Bank  v.  Oobs^  31  Vt.  316.  The  court  there  held, 
upon  full  argument  and  careful  consideration,  that  the  payee 
could  not  be  defeated  of  his  right  to  recover  against  a  surety 
by  reason  of  such  an  agreement  between  him  and  the  other 
makers,  of  which  the  payee  had  no  knowledge. 

We  have  taken  occasion  to  review  that  decision  with  the  aid 
of  the  full  briefs  and  numerous  books  and  cases  cited  in  this 
case,  and  we  find  no  occasion  to  be  dissatisfied  with  the  result 
there  arrived  at. 

The  plea  that  was  adjudged  insufficient  on  demurrer  con- 
cedes the  plaintiff  to  be  the  payee  and  holder  of  the  note, 
without  imputing  a  want  of  consideration,  or  bad  faith,  or 
notice  or  knowledge,  on  her  part,  of  any  facts  affecting  the 
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?alidity  or  honesty  of  the  note  as  agamst  Adams,  but  seeks  to 
charge  her  with  the  consequences  of  the  bad  faith  of  the  other 
defendants,  by  reason  of  the  sole  fact  that  she  received  the 
note  with  knowledge  that  Adams  was  surety  of  the  other 
makers. 

Thus  the  plea  presents  the  same  question  that  is  presented 
by  the  evidence  and  charge  of  the  court.  We  think  the  plea 
insufficient,  regarding  the  decision  of  the  case  above  referred 
to  as  controlling  this. 

The  judgment  of  the  county  court  is  affirmed. 


pRK-KXXffnNO  DlST  AS  CONSTDKRATION  VOB  KOTB  OR  tOB  TrAITSTIB  TBXn* 

or:  Emanuel  v.  WhUe^  69  Am.  Dec.  385,  note  387. 

Sbcret  Agreement  BfrwEEN  Sttrett  ani)  Privcifal  oajoiot  AwFMCt 
Invocent  Parties  into  whoae  hands  the  note  falls:  Smith  ▼.  Moberiy,  62  Am. 
Dec  543.  The  principal  case  is  cited  to  the  point  that  an  agreement  by  the 
principal  with  the  surety  on  the  note  that  he  will  procnre  another  surety  is 
DO  defense,  thofagh  nncomplied  with,  as  against  a  bonajlde  payee  without 
notice:  DearcUnffr,  Foreaman,  24  Ind.  495. 


ClAEK   V.'  AVEEILL. 

[81  VBBMOKT,  512.]      * 

Ir  Q  Good  Dztenss  tor  Trustee  in  Trustee  Proobbb  that  goods  levied  on 
sre  exempt  from  execution;  it  is  not  necessary  for  the  principal  debtor 
to  set  up  this  defense  in  his  own  name. 

Oee  Who  is  Head  or  Family  is  Ektitlbd  to  Hold  Exehft  nunc  Exeoutiom 
a  reasonable  amount  of  household  furniture  to  enable  him  to  keep  hoose^ 
whether  he  purchased  it  for  that  purpose  or  not,  or  whether  or  not  it  ii 
in  actual  use  for  that  purpose. 

Head  of  Family  is  Entitled  to  Exemption  or  Household  Fukritubs 
in  a  reasonable  amount^  notwithstanding  it  oonsists  of  many  articles  of 
the  same  kinds,  it  is  not  in  actual  use  by  the  debtor,  and  he  is  negotiat* 
ing  for  the  sale  of  it. 

Pboperty  19  Exempt  as  Household  Furhituke  vbok  A^aohmzht  bt 
Trustee  Process^  where  the  principal  debtor  had  formerly  been  a  hotel- 
keeper,  and  had  used  the  property  in  that  business,  and  permitted  his 
successor  in  the  hotel,  the  trustee,  to  use  it  in  the  same  business,  the 
property  consisting  of  five  carpets,  five  dozen  kniyes  and  forks,  seren 
largo  lamps,  twenty  small  lamps,  two  fluid  cans,  five  pails,  twelve  tum- 
blers, eighteen  goblets,  and  a  few  other  articles  of  household  furniture. 

Trustee  process.  The  question  of  the  trustee's  liability 
was  referred  to  a  commissioner,  who  reported  as  follows:  The 
principal  debtor  occupied  a  certain  house  as  a  hotel,  and 
owned  and  used  therein  the  articles  of  furniture  named  in  the 
above  syllabus,  with  certain  other  articles  of  household  fumi- 
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ture  not  deeigaated,  worth  about  thirty  dollars.  He  was  in 
poor  circumstanoes,  and  owned  no  other  property.  The  aggre- 
gate value  of  the  property  was  about  one  hundred  dollars. 
Afterwards  the  trustee^  Averill,  purchased  and  moved  into  the 
hotel,  and  with  the  debtor's  permission  used  the  above-named 
furniture  in  the  hotel  business  until  the  service  of  trustee  process. 
At  the  time  that  Averill  purchased  the  hotel,  he  and  the 
principal  debtor  had  some  negotiation  concerning  the  pur- 
chase and  sale  of  the  articles  in  question.  The  trustee  claimed 
his  discharge  on  the  ground  that  the  property  was  household 
furniture  and  exempt  from  attachment.  The  commissioner 
held  that  the  best  of  the  five  carpets,  worth  twenty-five  dollars, 
four  dozen  knives  and  forks,  worth  sixteen  dollars,  six  large 
fluid  lamps  and  sixteen  small  fluid  lamps,  worth  seven  dollars 
and  fifty  cents,  one  fluid  can,  ten  tumblers,  and  fifteen  goblets, 
worth  in  all  four  dollars  and  seventeen  cents,  were  not  exempt, 
and  reported  that  the  trustee  was  chargeable  for  these  unless 
the  court  should  hold  them  to  be  exempt.  Upon  a  hearing  on 
the  report,  the  court  held  the  trustee  not  chargeable,  and  the 
plaintiS*  excepted. 

H.  S.  Royce,  for  the  trustee. 

By  Court,  Poland,  J.  There  is  no  question  made  but  that 
all  the  articles  of  property  in  the  hands  and  possession  of  the 
trustee  belonging  to  the  principal  debtor  were  in  the  strictest 
sense  articles  of  household  furniture,  and  such  as  would  be 
exempt  from  attachment  and  execution  by  the  creditor  of  the 
principal  debtor,  provided  he  had  not  a  greater  quantify  than 
could  reasonably  be  said  to  be  necessary  for  the  use  of  his 
family. 

Nor  is  it  claimed  by  the  plaintiff  that  the  principal  debtor 
had  an  aggregate  of  household  furniture  than  was  greater  than 
by  law  he  was  entitled  to  keep,  or  even  so  much  as  would  be 
necessary  to  enable  him  to  be  a  comfortable  housekeeper,  but 
he  says  that  he  had  more  of  these  particular  articles  than  he 
needed.  The  commissioner  reports  that  this  was  all  he  had, 
and  that  the  value  of  the  whole  was  only  one  hundred  dollars. 

A  question  is  made  in  the  outset,  whether  the  trustee  can 
object  to  this  property  being  held  by  the  plaintiff  under  this 
trustee  attachment  upon  the  ground  that  it  is  exempt  from 
attachment  and  execution  generally  by  the  creditors  of  the 
the  principal  debtor.  It  is  said  by  the  plaintiff  that  this  is  a 
mere  personal  privilege  that  no  one  but  the  debtor  himself  can 
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Bet  up  in  his  own  name.  But  we  think  this  objection  may  be 
flet  up  by  the  tnistee,  and  if  he  establishes  that  the  property  is 
not  liable  to  be  taken  for  the  payment  of  Taylor's  debts,  it  is  a 
good  legal  answer  to  this  action  against  himsell 

It  was  decided  many  years  ago  that  when  property  exempt 
from  attachment  was  sold  by  the  owner,  but  allowed  by  the 
purchaser  to  remain  in  the  vendor's  possession,  and  was  then 
attached  by  the  vendor's  creditor,  the  purchaser  could  rely 
on  the  exemption  of  the  property  from  attachment,  and  thereby 
recover  it  from  the  creditor,  and  this  has  ever  since  been  fol« 
lowed.    The  principle  is  quite  analogous  to  this  case. 

The  principal  debtor  had  been  engaged  in  keeping  a  hotel, 
and  all  this  property  had  been  used  by  him  as  part  of  the 
famiture  of  the  house.  Whether  it  was  originally  purchased 
&r  the  hotel,  or  whether  he  purchased  it  or  had  used  it  Ibr 
mere  private  housekeeping,  does  not  appear  in  the  case. 

As  Taylor  was  the  head  of  a  family,  he  would  clearly  be  en- 
titled to  a  reasonable  amount  of  household  fdmiture  to  enable 
him  to  keep  house,  whether  he  purchased  it  for  that  purpose  or 
not 

The  most  valuable  of  the  articles  were  the  five  carpets,  the 
best  one,  the  oonmiissioner  reports,  was  worth  twenty-five  dol- 
lars; and  the  value  of  the  others  he  does  not  state.  We  appre- 
hend that  there  is  no  ground  to  say  that  these  were  attachable, 
and  that  there  are  hundreds,  and  probably  thousands,  of  fami- 
lies who  have  carpets,  more  in  number  and  many  times  the 
value  of  these,  in  use  in  their  own  houses,  where  no  cred- 
itor would  dream  that  he  might  hold  them  by  attachment. 
The  knives  and  forks,  lamps,  tumblers,  and  goblets  were  prob- 
ably more  in  number  than  the  majority  of  families  possess,  but 
still  not  so  large  or  valuable  as  many  fanoilies  of  only  moderate 
means  have.  The  quantity  seems  greater  for  lack  of  variety.. 
It  seems  to  us  that  the  idea  that  this  property  exceeded  ia 
amount  what  the  principal  debtor  was  entitled  to  keep  arose- 
rather  from  the  condition  of  the  property,  and  from  the  fact 
that  it  was  not  in  actual  use  by  him  for  housekeeping,  and 
that  he  was  negotiating  for  the  sale  of  it,  rather  than  on  ac- 
count of  any  excess  of  quantity  or  value;  but  still,  these  fEicts 
can  hardly  influence  the  decision  of  the  question. 

The  decisions  of  the  courts  of  this  state  have  been  very  lib- 
eral in  the  construction  of  this  act,  often  going  quite  beyond 
the  letter  of  the  law  to  carry  out  its  spirit  and  intention;  and 
notwithstanding  the  liberality  of  the  courts,  the  legislature 
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have  nearly  every  year  added  to  the  list  of  exemptions.  The 
property  in  question  comprised  not  only  all  the  household  fur- 
niture of  the  principal  debtor,  but  also  all  his  property. 

We  think  we  could  not,  by  any  fair  rule  of  liberality  that 
obtains  on  this  subject,  subject  enough  of  this  property  in  the 
hands  of  the  trustee  to  the  plaintiff's  attachment  to  make 
him  liable. 

The  judgment  discharging  the  trustee  is  therefore  affirmed. 


Statutes  Exemptiko  Household  Fukmituke,  Ck)NSTBUcnoN  or:  See 
Afontagve  v.  Rkhardson,  63  Am.  Dec.  173,  and  note  177;  note  to  Rodxodl  v. 
IlMell,  46  Id.  255.  To  render  beds  and  fnmitare  exempt^  honaekeepoig  ii 
not  necaBsary:  Brown  v.  Wcui,  31  Id.  154. 


Bobbins  v.  Packard. 

[81  VESM0X9T,  670.] 

Tbstimokt  that  PLAiHnrF  Stated  to  Defendant  that  he  had  witDMsed 
improper  intercourse  between  defendant's  wife  and  third  person  is  inad- 
missible, in  an  action  of  trover  for  promissory  notes,  to  show  that  tht 
notes  were  given  to  the  defendant  or  his  wife  as  compensation  for  injury 
done  her,  or  that  the  notes  were  voluntarily  given  to  herl 

€k>MFLIANOE    WITH    Ck)NDITI0NS    OV    AGREEMENT    SUFFICIENT    TO    SUSTTAIH 

Tboveb  for  PROMissoRr  Notes  is  shown  where  it  appears  that  the 
plaintifif  and  vendor  delivered  to  the  defendant  the  notes  of  the  vendee 
for  the  purchase-price  of  land  conveyed  by  the  vendee  to  the  defend- 
ant, because  the  defendant  was  uneasy  as  to  the  title  by  reason  of  oertam 
mortgages  upon  the  land  undischarged  of  record,  and  for  the  purpose  of 
securing  him  against  those  mortgages,  the  notes  to  be  held  by  the  de- 
fendant until  the  plaintiff  should  "  get  up  the  mortgages  '*  and  tiie  mort- 
gage notes;  that  the  plaintiff  procured  the  mortgage  notes  and  a  quit- 
claim deed  from  one  of  the  mortgagees,  the  other  being  dead,  and 
tendered  these  notes  to  the  defendant,  together  with  his  bond  indemni- 
fying the  defendant  against  the  mortgage  undischarged  of  record,  whidi 
bond  the  defendant  accepted. 

IfxASUBE  OF  Damages  in  Trover  for  Notes  or  other  ehoees  in  action,  exe- 
cuted by  persons  other  than  the  defendant,  is  the  value  of  the  property, 
which  is  primafade  the  amount  due;  but  this  may  be  rebutted  by  proof 
of  its  actual  value,  which  may  be  much  less,  through  the  inability  of  th« 
maker  to  pay. 

Measure  of  Damages  in  Trover  for  Notes  Executed  by  defendant  ia 
the  amount  due  thereon  at  the  time  of  the  trial,  without  reference  to  the 
ability  of  the  defendant  to  pay. 

Plaintiff  in  Trover  for  Notes  of  Third  Person  mat  Rbooter  the 
amount  due  thereon  at  the  time  of  the  trial,  where  the  notes  were  notee 
given  by  a  vendee  to  the  plaintiff  for  the  purchase  price  of  land,  the  plain- 
tiff giving  the  vendee  a  deed,  to  become  good  upon  the  payment  of  the 
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mdtM,  and  afterwards  the  Tendee  lold  and  qnitclaimftd  the  land  to  the 
defendant^  who  agreed  with  the  plaintiff  and  Tendee  to  pay  tiie  plaintiff 
the  amount  then  due  on  the  notes;  and  mbeeqaently  the  defendant  be- 
came alarmed  aboat  the  title,  becanae  of  certain  mortgagee  ootatanding 
of  record,  and  the  plaintiff  therenpoOy  to  aaanre  him,  gave  him  a  deed 
ef  the  property,  and  delivered  to  him  the  notea,  to  be  held  ontQ  the 
property  ahoold  be  relieved  of  the  mortgages;  and  the  defendant,  with 
the  plaintiffs  oonaent,  sold  the  land  to  a  third  person,  and  the  plaintii( 
having  performed  the  agreed  condition,  demanded  the  notea^  which  the 
defendant  refused  to  deliver. 

Trover  for  eight  promiseory  notes,  seven  made  by  Prosser 
ind  one  by  the  defendant,  and  all  payable  to  the  plaintiff.    At 
the  trial,  it  appeared  that  the  plaintiff  sold  to  Proeser  a  tract 
of  land  for  six  hundred  dollars,  taking  in  payment  Prosser's 
ten  notes,  for  sixty  dollars  each,  and  the  plaintiff  at  the  same 
time  gave  Prosser  a  deed  of  the  land,  conditioned  to  be  valid 
if  these  ten  notes  were  paid,  otherwise  not    Prosser  afterwards 
quitclaimed  the  land  to  the  defendant,  who  agreed  with  Prosser 
and  the  plaintiff  to  pay  the  plaintiff  Prosser's  notes.    Upon 
the  defendant's  becoming  uneasy  concerning  certain  mort- 
gages undischarged  of  record,  though  really  paid  off,  the 
plaintiff  gave  the  defendant  a  deed  of  the  land,  and  handed 
the  notes  in  suit  to  the  defendant's  wife,  who  was  present  at 
the  time,  telling  them  to  hold  the  deed  and  notes  until  he 
should  get  up  the  mortgages.    In  December,  1856,  the  defend- 
ant, with  the  plaintiff's  consent,  sold  and  conveyed  the  land 
to  one  Eeyee.    Subeequentiy,  after  performing  the  condition 
agreed  upon,  the  plaintiff  demanded  the  notes,  but  the  defend- 
ant refused  to  deUver  them.    The  defendant  introduced  evi- 
dence to  show  that  the  notes  were  given  by  the  plaintiff  to  the 
defendant's  wife,  and  the  defendant's  counsel  claimed  that 
fhey  were  given  as  a  remimeration  for  real  or  supposed  inju- 
ries inflicted  by  the  plaintiff  upon  her  character,  or  with  a 
Tiew  to  acquire  an  improper  influence  over  her.    The  defend- 
ant also  attempted  to  prove  an  improper  intimacy  between  his 
wife  and  the  plaintiff.    It  appeared  that  Prosser  was  a  man  of 
■mall  means,  worth  about  three  hundred  dollars  in  personalty 
at  the  time  he  gave  the  notes.    The  court  instructed  the  jury 
that  if  they  found  the  facts  which  the  plaintiff's  testimony 
tended  to  prove,  then  the  plaintiff  had  complied  with  the  con- 
dition upon  which  the  notes  were  delivered,  and  was  entitled 
to  their  return;  that  if  their  verdict  was  for  the  plaintiff|  the 
damages  should  be  the  amount  of  the  notes  and  interest    In 
other  respects  the  opinion  states  the  case. 
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Brigga  and  Nichohon^  and  Roberts  and  Chittenden^  for  the  de- 
fendant. 

/.  W.  Stewart  and  E.  J.  Phelps^  for  the  plaintiff. 

By  Court,  Pierpoint,  J.  This  is  an  action  of  troyer  for 
eight  promissory  notes. 

The  first  objection  to  the  ruling  of  the  court  below,  which 
was  urged  in  the  argument,  is  to  the  exclusion  of  the  testi- 
mony of  Stephen  Hughes.  The  defendant  offered  to  show  by. 
this  witness  that  the  plaintiff  stated  to  the  defendant  that  in 
the  summer  of  1856  he  had  witnessed  some  improper  inter- 
course between  the  defendant's  wife  and  one  Maxham.  As 
this  transaction  is  stated  in  the  bill  of  exceptions  to  have 
transpired  come  eighteen  months  after  the  property  sought  to 
be  recovered  for  in  this  suit  was  put  into  the  hands  of  the  de- 
fendant or  his  wife,  and  as  it  is  not  claimed  by  the  defendant 
that  either  he  or  his  wife  have  any  right  to  retain  the  property 
in  controversy,  except  such  as  is  derived  from  what  transpired 
at  the  time  the  property  was  delivered  to  them  by  the  plaintiff 
on  the  fifth  day  of  March,  1855,  it  is  impossible  for  us  to  see  what 
bearing  the  facts  sought  to  be  proved  could  have  upon  the  de- 
fondant's  right  to  retain  this  property.  It  is  suggested  by 
counsel  that  there  is  an  error  in  the  exceptions  as  to  the  time 
of  the  conversation  sought  to  be  proved,  but  we  must  take  the 
exceptions  as  they  are. 

But  supposing  the  facts  sought  to  be  proved  by  Hughes 
transpired  prior  to  the  delivery  of  the  notes  to  the  defendant, 
still  we  do  not  find  anything  in  this  case  that  would  warrant 
the  introduction  of  this  testimony,  as  there  is  no  evidence 
tending  to  show  that  the  notes  in  question  were  delivered  to 
the  defendant  or  his  wife  as  a  compensation  for  any  injury, 
supposed  or  real,  that  had  been  done  to  her.  It  was  claimed 
on  the  trial  by  the  defendant's  counsel  that  such  was  the  feet, 
but  there  is  no  evidence  tending  to  prove  it,  or  that  the  defend- 
ant had  ever  made  any  claim  on  the  plaintiff  of  that  character. 
In  fact,  all  the  evidence  of  the  defendant  on  this  point  goes 
to  show  that  the  notes  were  voluntarily  given  by  the  plaintiff 
to  the  defendant's  wife.  If  this  was  so,  the  plaintiff  clearly 
was  not  entitled  to  recover,  whatever  his  motive  may  have  been 
in  giving  them  to  her,  and  so  the  court  below  told  the  jury. 
And  upon  the  question  whether  the  notes  were  given  to  the  wife 
of  the  defendant  or  not,  the  facte  sought  to  be  proved  by  Hughes 
were  clearly  inadmissible,  as  having  no  tendency  to  establish 
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that  fact,  but  rather  the  contraiy,  as  it  ia  not  very  probable 
that  the  defendant  would  one  day  be  telling  these  scandalous 
stories  about  the  plaintiff's  wife  to  him,  and  on  another  sitting 
down  at  the  same  table  with  them,  in  the  most  friendly  manner 
(apparently),  and  delivering  oyer  to  her  this  amount  of  prop> 
erty  as  a  gift. 

Again:  it  is  insisted  that  admitting  the  facts  to  be  as  claimed 
by  the  plaintiff,  the  court  erred  in  charging  the  jury  that  there 
had  been  such  a  compliance  with  the  conditions,  on  which  the 
plaintiff  put  the  notes  into  the  defendant's  hands,  as  to  termi- 
nate the  defendant's  right  to  retain  them,  and  entitle  the  plain- 
tiff to  recover. 

The  plaintiff's  testimony  tended  to  show  that  the  defendant 
was  uneasy  about  the  title  to  the  land  he  bought  of  Prosser, 
there  being  mortgages  upon  it  that  had  not  been  discharged 
upon  the  record,  and  for  the  purpose  of  quieting  him,  and  to 
secure  him  against  those  mortgages,  he  gave  the  defendant  a 
deed  of  the  land,  and  delivered  over  the  notes  in  question,  to 
be  held  until  he  should  "  get  up  the  mortgages  "  and  the  mort- 
gage notes.  That  at  a  subsequent  time  he  did  get  the  mort- 
gage notes,  and  a  quitclaim  deed  from  one  of  the  mortgagees 
(the  other  mortgagee  being  dead);  these  notes  he  tendered  to 
the  defendant,  and  at  the  same  time  delivered  to  him  his  bond 
in  the  sum  of  two  thousand  dollars,  to  indemnify  him  against 
the  mortgage  that  was  not  discharged  on  the  record.  This 
bond  the  defendant  accepted.  Assuming  all  this  to  have  been 
done,  we  think  it  clear  that  the  defendant  would  have  no  right 
longer  to  retain  the  notes  in  question.  The  object  for  which 
the  notes  were  deposited  was  evidently  as  a  security  against 
the  mortgages;  when  the  mortgage  notes  were  paid  and  taken 
up,  aU  danger  from  this  source  was  at  an  end,  and  full  and 
ample  evidence  thereof  was  furnished;  the  means  of  a  perfect 
defense  against  them  was  tendered  him.  Theiib  mortgages 
could  not  then  be  enforced  either  in  law  or  in  equity,  and  they 
were  legally  and  equitably  extinct^  so  far  as  any  injury  to  the 
defendant  was  concerned,  and  this,  we  think,  is  all  that  it  can 
fidrly  be  inferred  from  the  exceptions  the  parties  contemplated. 
There  wbs  no  particular  method  agreed  upon  by  which  the  ob- 
ject was  to  be  accomplished,  as  in  the  case  of  Hoyt  v.  Sw^i^ 
13  Vt  129  [37  Am.  Dec.  586]. 

But  even  if  it  could  be  said  that  there  was  not  a  technical 
eompliance  with  the  terms  of  the  arrangement,  still,  when  the 
defendant  accepted  the  plaintiff's  bond,  to  indemnify  him 
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against  the  Hutchinson  mortgage,  he  thereby  waived  all  claim 
to  such  technical  compliance  on  the  part  of  the  plaintiff,  and 
accepted  the  bond  in  lieu  thereof.  That  it  was  so  offered  and  ho 
accepted  we  think  is  apparent  from  the  exceptions.  And  the 
defendant  refused  to  deliver  up  the  notes  in  question,  not  upon 
the  ground  that  the  plaintiff  had  not  complied  with  the  terms 
of  the  agreement,  but  solely  on  the  ground  that  they  had  been 
given  to  the  wife  of  the  defendant,  and  that  she  had  the  right 
to  hold  them  independent  of  any  question  as  to  the  mortgages. 
We  think,  therefore,  that  there  was  no  error  in  the  charge  of 
the  court  in  this  respect. 

But  it  is  said  the  court  erred  in  their  charge  to  the  jury  as 
to  the  rule  of  damages.  The  general  rule  seems  to  be  well  set- 
tled that  when  trover  is  brought  to  recover  for  notes  or  other 
choses  in  action,  executed  by  persons  other  than  the  defend- 
ant, but  which  the  defendant  has  in  his  possession,  and  wrong- 
fully withholds  from  the  plaintiff,  the  rule  of  damages  is  the 
value  of  the  property.  This,  prima  faciej  is  the  amount  due 
on  the  instrument,  but  this  may  be  rebutted  by  proof  of  its 
actual  value. 

But  when  the  action  is  brought  to  recover  for  notes  executed 
by  the  defendant  himself,  and  which  he  wrongfully  witholds, 
the  rule  of  damages  is  the  amount  due  thereon  at  the  time  of 
trial,  without  reference  to  the  ability  of  the  defendant  to  pay. 
The  plaintiff  in  such  case  is  entitled  to  a  judgment  for  an 
amount  equal  to  the  debt  which  he  has  against  the  defendant, 
and  which  is  discharged  by  such  judgment. 

As  this  action  is  brought  to  recpver  for  notes  executed  by 
Prosser,  and  not  by  the  defendant,  the  first  of  these  rules  is 
applicable  here,  unless  the  peculiar  circumstances  attending 
this  case  are  such  as  to  take  it  out  of  such  general  rule. 

It  appears  that  the  plaintiff  bargained  with  Prosser  for  the 
sale  of  a  pibce  of  land,  and  gave  him  a  deed  of  it,  to  become 
good  and  valid  on  the  payment  of  ten  notes  of  sixty  dollars 
each.  Seven  of  the  notes  now  in  controversy  are  a  part  of 
these  ten  notes.  Prosser  sold  the  land  to  the  defendant  and 
gave  him  a  quitclaim  deed  of  it,  and  the  defendant,  as  a  con- 
sideration therefor,  agreed  with  the  plaintiff  and  Prosser  to  pay 
the  plaintiff  what  was  then  due  on  these  notes;  the  defendant 
subsequently  paid  three  of  the  ten  notes  before  he  became 
&larmed  about  the  title,  and  prior  to  the  transactions  that  re- 
sulted in  the  execution  of  the  deed  by  the  plaintiff  to  the 
defendant,  and  the  delivery  of  these  notes. 
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The  transaction  between  the  plaintiff  and  ProBser  was  in 
the  nature  of  a  mortgage,  by  which  the  pajrment  of  the  ten 
notes  was  secured  upon  the  land.  After  Prosser  deeded  to  the 
defendant,  and  the  defendant  had  paid  three  of  these  notes, 
the  plaintiff's  lien  still  continuing,  it  would  seem  that  the  re- 
maining seyen  notes  in  the  plaintiff's  hands  must  have  been 
perfectly  good,  independent  of  the  ability  of  Prosser  to  pay. 
Under  these  circumstances,  the  plaintiff  gives  the  defendant  a 
deed  of  the  land,  and  delivers  over  the  notes,  thus  relinquish- 
ing his  lien  on  the  land,  and  giving  the  defendant  a  perfect 
title  to  it.  Now,  if  the  object  of  the  parties  was,  as  claimed  by 
the  plaintiff,  to  indemnify  the  defendant  against  the  mortgages, 
and  the  plaintiff  had  subsequently  removed  those  incumbrances 
(as  we  find  that  he  had),  then  it  became  the  duty  of  the  de- 
fendant to  return  the  notes  and  give  the  plaintiff  the  same  lien 
upon  the  land  that  he  had  relinquished;  and  if  the  title  to  the 
land  had  remained  in  the  defendant,  a  court  of  equity  would 
have  compelled  him  to  do  it.  But  it  appears  that  in  Decem- 
ber, 1856,  and  while  the  defendant  was  rightfully  in  possession 
of  said  notes  and  title,  he  sold  this  land  to  one  Keyes,  and  for 
aught  that  appears,  received  the  fall  value  of  it.  This  he  did 
witii  the  knowledge  and  without  objection  on  the  part  of  the 
plaintiff. 

So  that  it  seems  in  this  view  of  the  case  that  the  defendant 
has  received  the  full  value  of  the  land  sold  by  the  plaintiff  to 
Prosser,  and  for  which  the  notes  in  question  were  given,  which 
notes  the  defendant  agreed  to  pay  to  the  plaintiff  as  the  con- 
sideration for  the  deed  from  Prosser  to  him.  Whether  an 
action  could  be  maintained  against  the  defendant  by  the  plain- 
tiff, on  this  agreement  to  pay  these  notes  to  him,  is  a  question 
that  is  not  now  necessary  to  determine.  If  an  action  could  be 
maintained  to  enforce  that  agreement,  then  clearly  the  rule  of 
damages  in  this  case  should  be  the  amount  due  on  the  notes. 
And  we  think  it  equally  clear,  under  the  peculiar  circumstances 
of  this  case,  that  as  the  defendant,  by  refusing  to  deliver  up 
these  notes,  has  made  himself  liable  to  an  action  therefor,  the 
rule  of  damages  should  be  the  amount  due  on  the  notes  at  the 
time  of  trial. 

These  are  the  only  questions  made  in  the  argument,  and  as 
we  find  no  error  in  the  ruling  of  the  court  below  in  regard  to 
them,  the  judgment  of  the  coimty  court  is  affirmed. 

MxAsuBS  or  Damaobs  vor  Convibsion  or  CxRTzncATX  or  Bank  Shakes 
^  the  foil  yalaa  of  the  ahares:  Confer  ▼.  HUUer,  73  Am.  Deo.  106»  note  106. 
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Thus  Cbitsbion  whethkb  Damagss  ior  Non-pkriobmanci  or  Whoui 
GoMTRAGT,  including  damages  not  sustained,  when  the  action  is  brought 
and  the  suit  tried,  can  be  recovered  in  an  action  for  a  breach  of  contract^ 
is  whether  there  has  been  such  a  breach  of  the  contract  as  authorizes  tho 
plaintiff  to  treat  it  as  entirely  putting  an  end  to  the  contract. 

Whsthsb  Breach  of  Contract  to  Fcrnish  One  with  Board^  Fjrb^ 
Lights,  and  Housekeefinq  as  long  as  he  should  choose  be  entire^ 
so  as  to  entitle  him  to  damages  beyond  the  amount  sustained  at  the  time 
of  suit  brought,  is  a  question  of  fact  for  the  jury,  and  when  the  question 
of  damages  b  submitted  to  arbitrators,  it  is  for  them  to  decide;  for  in 
respect  to  such  a  contract  it  cannot  be  said,  as  a  proposition  of  law,  that 
a  breach  thereof  will  or  will  not  entitle  the  party  to  such  damages. 

EviAT  Reasonable  Intendment  is  to  be  Made  to  Support  Judomsnt 
or  Arbitrators. 

Arbitrators  are  not  Bound  to  Follow  Strict  Rules  or  Law,  or  even 
what  they  deem  to  be  such,  unless  it  be  a  condition  of  the  submission  that 
they  shall  do  so;  and  when  there  is  no  such  condition,  courts  will  never 
set  aside  an  award  or  refuse  to  enforce  it  because  the  arbitrators  have 
not  followed  strict  legal  rules  in  hearing  and  deciding  a  case,  unless  it 
be  shown  that  thereby  manifest  injustice  has  been  done. 

Arbitrators,  in  Awarding  Damages,  have  More  Extended  Powers 
THAN  Court  or  Law,  and  powers  more  like  those  of  a  court  of  chan- 
cery. They  may  award  that  payment  be  made  at  a  future  day,  and  by 
installments,  and  may  clog  its  payment  by  requiring  the  performance  of 
conditions  by  the  other  party  before  any  payment  at  all  be  made. 

Award  or  Certain  Sum  to  be  Paid  Annually  during  Lctb  or  Plain- 
Tirr  is  not  objectionable  on  the  ground  that  it  is  uncertain  or  nnreaaon* 
able,  when  made  as  damages  for  the  breach  of  a  contract  to  supply  the 
plaintiff  with  board,  fire,  lights,  and  housekeeping  during  life. 

Debt  upon  an  award  upon  the  following  agreed  fjEicts:  The 
plaintiff  brought  an  action  against  the  defendant  for  an  alleged 
breach  of  a  contract,  by  which  the  defendant,  in  consideration 
of  the  conveyance  of  a  farm  to  him  by  the  plaintiff,  and  of  the 
payment  of  one  hundred  and  twenty-five  dollars  per  year,  agreed 
that  the  plaintiff  and  his  daughter  should  live  with  the  defend- 
ant, and  have  the  privileges  of  board,  fire,  lights,  and  house- 
keeping, to  be  famished  by  the  defendant  as  long  as  the  plain- 
tiff and  his  daughter  should  choose.  While  this  action  was 
pending,  the  parties  entered  in  a  written  submission  to  arbi- 
tration, by  which  they  agreed  to  submit  to  the  arbitrament  ol 
three  named  persons  "  all  questions  of  damages  growing  out 
of  an  alleged  violation  of  an  agreement  in  writing  signed  by 
said  Hall  and  wife,  to  support  said  Remelee  and  Clarissa,  his 
daughter."  The  arbitrators,  having  duly  notified  and  heard 
the  parties,  made  and  published  an  award,  by  which  they  do- 
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eided  and  awarded,  "  that  the  said  Hall  did  Tiolate  said  agree- 
ment, and  did  refuse  to  perform  the  same,  and  do  therefore 
find  and  award  that  he  pay  the  said  Remelee,  on  the  thirtieth 
day  of  December,  1857,  the  sum  of  seventy-fiye  dollars,  and  on 
each  sacceeding  thirtieth  day  of  December  during  the  natural 
life  of  said  Remelee  seventy-five  dollars,  or  at  the  rate  of  sev- 
enty-five dollars  aimually."  This  action  was  brought  to  re- 
cover the  sum  of  seventy-five  dollars,  due  under  the  award  on 
(he  thirtieth  of  December,  1857,  and  interest.  Judgment  for 
the  defendant,  and  exception  by  the  plaintiff. 

/.  W.  Stewartj  for  the  plaintiff. 
E.  J,  Phelpsy  for  the  defendant. 

By  Court,  Poland,  J.  The  first  objection  made  to  the 
validity  of  the  award  made  by  the  arbitrators  is,  that  they 
treated  the  contract  between  the  parties,  which  formed  the 
subject  of  difference,  and  of  the  submission  as  having  been  so 
entirely  broken  and  violated  that  they  awarded  damages  for 
the  whole  period,  the  contract  was  to  continue,  though  the 
whole  time  had  not  elapsed.  It  is  insisted  that  in  the  action 
which  had  been  brought,  or  in  any  action  which  could  have 
been  brought  for  the  breach  of  it  before  its  final  termination, 
the  plaintiff  could  only  have  recovered  such  damage  as  he  had 
sustained  when  he  brought  his  suit.  It  is  not  true,  however, 
as  a  general  rule,  that  a- party  cannot,  in  a  suit  at  law,  recover 
damages  beyond  what  he  has  actually  sustained  at  the  time  of 
bringing  his  suit,  or  even  at  the  time  of  trial.  In  all  cases  of 
actions  for  personal  injuries  by  the  wrongful  act  or  neglect  of 
another,  the  plaintiff  recovers  not  only  for  such  damages  as  be 
has  sustained,  but  for  all  such  as  he  will  in  future  suffer  from 
the  injury,  and  he  cannot  bring  successive  actions.  Nor  is  the 
principle  general  in  its  application  to  actions  for  the  breach  of 
contracts,  the  i)erformance  of  which  is  to  extend  through  a 
period  of  time  which  has  not  elapsed  when  the  action  is 
brought,  or  when  the  suit  is  tried. 

The  true  criterion  whether  a  party  in  such  action  can  re- 
cover damages  for  a  non-performance  of  the  whole  contract, 
and  so  for  damages  not  sustained  when  the  action  is  brought 
and  suit  tried,  is  whether  there  has  been  such  a  breach  of  the 
contract  as  authorizes  the  plaintiff  to  treat  it  as  entirely  put- 
ting an  end  to  the  contract.  Whether  this  is  so  or  not  must 
depend  upon  the  &cts  of  each  particular  case,  and  often  it  is 
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nice  and  difficult  to  determine  whether  the  breach  of  such 
continuing  contract  is  entire  and  total,  so  as  to  entitle  the  party 
to  recover  damages  for  an  entire  non-Ailfillment  or  only  partial 
and  temporary,  so  that  a  party  can  recover  only  such  damages 
as  he  has  already  sustained,  and  he  must  still  accept  the  per- 
formance of  the  residue  of  the  contract,  if  the  other  parfy  wiU 
fulfill  it.  In  the  case  of  this  contract,  there  might  be  such  a 
breach  of  the  contract  as  would  entitle  the  plaintiff  to  main- 
tain an  action  which  would  not  authorize  a  recovery  as  for  an 
entire  breach;  some  slight  omission  to  fulfill  the  contract  in 
relation  to  fire  or  lights,  accidental,  or  even  negligent,  but  not 
gross  or  willful. 

At  the  same  time,  if  the  defendant  should  wholly  and  abso- 
lutely refuse  to  keep  the  plaintiff  for  a  long  period  of  time^ 
and  compel  him  to  furnish  a  house  and  maintenance  for  him- 
self, with  notice  that  the  defendant  did  not  intend  further  to 
perform  the  contract  on  his  part,  or  if  he  should  grossly  and 
wantonly  ill  treat  the  plaintiff,  so  that  he  could  no  longer  live 
quietly  and  comfortably  with  the  defendant,  we  think  such  a 
breach  might  well  be  regarded  as  entire,  and  justify  a  recov- 
ery of  damages  for  the  fiiU  term  of  the  contract. 

It  cannot  be  said,  then,  as  a  proposition  of  law,  that  a  breach 
of  such  a  contract  will  or  will  not  entitle  a  party  to  damages 
beyond  what  he  has  already  in  fact  sustained,  but  it  becomes 
a  question  of  fact  for  the  jury  to  say  in  each  case  whether  the 
breach  is  entire  or  partial.  In  this  case  it  was,  of  course,  a 
question  for  the  arbitrators  to  decide,  and  as  every  reasonable 
intendment  is  to  be  made  to  support  the  judgments  of  these 
tribunals  of  the  parties'  own  creation,  we  are  bound  to  suppose 
that  the  breach  of  the  contract  was  such  as  to  entitle  the  plain- 
tiff to  recover  for  an  entire  non-fulfillment. 

But  if  this  were  doubtful  in  point  of  law,  we  do  not  think 
the  award  would  thereby  be  invalidated. 

Arbitrators  are  not  bound  to  follow  even  what  they  them- 
selves deem  to  be  the  strict  rules  of  law,  unless  it  be  a  condi- 
tion of  the  submission  that  they  shall  do  so,  and  when  the 
submission  contains  no  such  condition,  courts  will  never  set 
aside  an  award,  or  refuse  to  enforce  it,  because  the  arbitrators 
have  not  followed  strictly  legal  rules  in  hearing  and  deciding 
a  case,  unless  it  be  shown  that  thereby  manifest  injustice  has 
been  done. 

2.  The  defendant  also  claims  that  the  award  is  void  be- 
cause the  arbitrators  awarded  the  defendant  to  pay  a  certain 
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6um  annually  to  the  plaintiff  during  his  Ufe,  which  renders 
the  award  uncertain  as  to  the  amount  which  the  defendant 
will  eventually  be  made  liable  to  pay. 

It  is  undoubtedly  true  that  a  court  of  law  could  not,  in  an 
action  on  this  contract,  have  rendered  any  such  judgment,  or 
even  any  judgment  for  payment  by  installments;  the  judgment 
must  have  been  for  a  certain  sum  payable  at  once.  But  arbi- 
trators confessedly  have  more  extended  powers  in  this  respect 
than  a  court  of  law,  and  more  like  the  power  of  a  court  of 
chancery;  they  may  award  that  payment  be  made  at  a  future 
day,  and,  as  we  think,  by  installments,  and  may  clog  its  pay- 
ment by  requiring  the  performance  of  conditions  by  the  other 
party  before  any  payment  at  all  be  made. 

The  great  question  in  the  case,  however,  and  the  only  one 
upon  which  we  have  doubted,  is  whether  this  award  is  in  a 
legal  sense  uncertain,  because  the  amount  the  defendant  is  to 
pay  by  this  award  depends  upon  the  duration  of  the  plaintiff's 
life.    We  think  it  is  hardly  proi)er  to  say  that  the  award  for 
this  reason  is  uncertain.    A  contract  to  pay  such  a  sum  on 
BQch  a  contingency  would  not  be  void  for  uncertainty,  by  any 
means.    It  is  rather  a  case  where  the  payment  of  a  portion  of 
the  award  is  made  to  depend  upon  a  contingency.    Was  it 
within  the  legal  power  of  the  arbitrators  to  mt^e  their  award 
in  this  manner?    It  may  well  be  conceded,  we  think,  that,  in 
ordinary  cases  of  submission  to  arbitrators  of  disputed  pecu* 
niary  claims,  when  the  award  is  to  be  for  the  payment  of  what- 
ever sum  the  arbitrators  may  find  due  from  one  to  the  other, 
and  there  is  nothing  in  the  submission  to  give  the  arbitrators 
any  other  power  except  to  make  an  unconditional  and  abso- 
lute award,  an  award  making  the  payment  to  dei)end  upop 
any  such  contingency  would  be  invalid,  as  being  without  the 
power  conferred  by  the  submission  of  the  parties.     But  in  the 
present  case,  the  very  contract  between  the  parties,  which 
formed  the  subject-matter  of  the  submission,  was  dependent 
on  the  same  contingency  as  to  the  extent  of  the  defendant's 
hability,  and  as  the  arbitrators  found  the  contract  had  been 
wholly  violated  and  ended  by  the  act  of  defendant,  the  dam* 
ages  the  plaintiff  was  entitled  to  were,  of  course,  dependent  on 
the  same  contingency.   Under  these  circumstances,  and  under 
this  submission,  we  think  it  was  fairly  within  the  scope  of  this 
fiubmission  and  the  fair  understanding  of  the  parties  to  it  that 
the  arbitrators  might  make  their  award  in  this  form. 
It  is  objected  also  that  this  award  is  unreasonable;  that  if 
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the  plaintiff  lives  for  a  long  period,  the  defendant  will  be  com- 
pelled to  pay  a  large  sum,  and  much  more  than  he  ought  to 
pay.  But  this  very  objection  to  the  award  would  equally  lie 
to  the  original  contract  between  the  parties.  The  contract  was 
to  furnish  the  plaintiff  his  support  for  life,  if  he  chose  to  live 
with  the  defendant,  in  consideration  of  a  farm  already  conr 
veyed,  and  the  payment  of  a  small  sum  annually,  less  than 
the  cost  of  such  support. 

This  contract  had  been  violated  and  ended  by  the  act  of  the 
defendant;  the  damages  which  the  plaintiff  had  suffered  or 
would  suffer  were,  of  course,  wholly  dependent  upon  how  long 
he  would  be  entitied  to  support  imder  this  contract.  It  might 
be  easy  enough  for  the  arbitrators  to  determine  what  his  contract 
would  be  worth  to  him  by  the  year — that  is,  the  expense  of 
his  support  under  the  contract  above  what  he  was  to  pay  an- 
nually; but  for  how  many  years  he  would  live  to  need  the 
support  would  be  wholly  a  matter  of  conjecture.  The  arbi- 
trators would  have  been  justified,  under  this  submission,  in 
making  r.n  estimate  of  the  time  the  plaintiff  would  probably 
live,  or  refer  to  the  tables  which  have  been  made,  based  upon 
long  and  careful  examination  by  life  insurance  companies,  as 
the  general  average  duration  of  human  life,  and  have  given  a 
gross  sum  based  on  such  calculation. 

A  court  of  law  must  of  course  have  given  such  a  judgment 
But  it  is  manifest  that  such  an  award  might  have  proved 
grossly  unjust  in  the  particular  case,  and  really  wholly  at 
variance  with  the  spirit  of  their  contract. 

If  damages  had  been  given  the  plaintiff  in  gross,  estimating 
that  he  would  live  to  the  average  age  of  man,  and  had  been  paid, 
and  the  plaintiff  died  immediately  after,  it  would  be  plain  that 
the  defendant  had  been  made  to  pay  altogether  beyond  what 
it  would  have  cost  him  to  fulfill  the  contract.  So  on  the  other 
hand,  if  the  plaintiff  should  live  far  beyond  the  ordinary  ex- 
pectation of  life,  such  an  award  would  be  unjust  to  him,  and 
not  be  as  beneficial  to  him  as  a  fulfillment  of  the  contract  by 
the  defendant.  The  award  as  made,  assuming  that  the  arbi- 
trators have  correctly  estimated  the  annual  loss,  does  equal 
and  exact  justice  to  both  parties,  and  whether  the  plaintiff 
lives  longer  or  shorter,  each  party  suffers  and  receives  substan- 
tially what  he  expected  under  the  original  contract.  Instead, 
therefore,  of  the  award  being  unreasonable^  we  think  it  emi- 
nently just  and  reasonable,  and  not  invalid  for  any  (tf  the 
objections  made  to  it. 
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The  result  is,  therefore,  that  the  judgment  of  the  coonty 
court  is  reversed,  and  judgment  rendered  for  the  plaintiff^  aiy 
cordmg  to  the  agreement  of  the  parties. 


Damaov  loa  Bbsach  ov  Goinnuor  icdst  mm  KATvmAL  mxv  Pttoxnuan 
CoRsiQUSiroaB  or  Bbxach:  AAe  ▼.  J)e  BomeU,  72  Am.  Dm.  502^  and  noli 
6U;  Abbott  ▼.  OtMieh,  71  Id.  635. 

Award  wn«L  m  Set  Asms  loa  MmxAXS  ov  Law  ICadb  bt  AammA- 
TDR8,  and  appearing  iipa&  the  face  of  the  award:  8.  C.  IL  B.  Co,  t.  Moore^  73 
Am.  Dec.  778;  MuldrowY.  Korria,  66  Id.  313;  ^viiifNiwT.  WM,  29  Id.  274; 
MeAbmmt  ▼.  WhUaber,  23  Id.  102;  HewlU  ▼.  State,  14  Id.  259;  /ooe^  ▼. 
Doutd,  Id.  753;  ^OmT.  Bolam,  2 Id.  660;  iZdMT.  (heriom,  25 Id.  652. 

Arbrraiqes  mat  Submit  Qobbtiob  ov  Law  to  Ooobt,  and  if  they  do 
aofhey  wiUbeboondbythelaw:  irii^JUT.IFAfer,48Am.Dea  66a  Where 
a  matter  of  law  la  referred  to  arbitratuni,  the  partiea  mnat  ahide  by  the  de- 
daUn  of  the  refaree^  aHhoo^  erruneoua;  Oke^pikm  t.  Ovenatn,  80  Id.  604. 


DbAKE    V.    MOONEY. 
Un  ybbbobt,  617.] 
Ovi  Cladono  TiXLB  TO  Fbopbbtt  vkdxb  EuBUUTiujr  Salb  may  ahow  aa 
agamat  third  penoa  that  the  aale  waa  made  in  a  difliBrant  maimer  from 
that  atated  in  the  return. 
Vsxsmtmov  ib  m  Fayob  ov  Lboautt  ov  Bbtubmb.    No  facta  are  to  be 
preaomed  to  inTalidate  them,  bat  they  are  to  be  girenareaaooable  mean- 
ing,  and  where  the  facta  atated  are  aa  oonaiatent  with  ragnlarity  aa  irrag- 
alarity,  they  ahoold  be  held  to  be  regular. 

COUBT  WELL    PrBSUMB  THAT    PBOPBBTT  WA8  AOTBBTIBBD  AT   SaMB  PLACB 

WHBBB  Sold,  aa  required  by  atatate,  where  the  retain  atatea,  "  I  adTer- 
tiaed  the  property  aa  the  law  directa,"  and  then  prooeeda  to  atate  the 
plaoea  where  the  property  waa  to  be  aold,  and  waa  adld,  and  the  retan 
will  be  held  aoffident. 

GOUBT  WILL  rot  PbBBUVB  WUHOOT  PBOOV  THAT  PLAOBB  ABB  HOT  PUBLIO 

Plaobb  that  are  retomed  by  the  officer  aa  the  plaoea  where  the  property 
waa  adrertiaed  and  add. 

OinCBB  MAT  IN  SOUKD  DlBCBBTIOB  AND  GoOD  FaITH  AUfBBTUIB  ABD  SbLL 

uhdbb  EzBCunoN  at  DiriBBBBT  Plaobs  where  the  eharaoter  and  ait- 
uation  of  the  property  and  the  intereata  of  the  partiea  reqoire  it. 

Trespass  for  taking  personal  property.  The  plaintiff,  to 
prove  title,  introduced  the  record  of  a  judgment  in  his  favor 
against  one  S.  H.  Langdon,  and  an  execution  issued  thereon 
with  the  officer's  return,  which  stated  ttiat  on  the  eleventh  of 
March,  1856,  he  levied  the  execution  on  the  property  in  ques- 
tion, and  advertised  the  same  as  the  law  directs,  to  be  sold  at 
public  vendue,  a  part  at  A.  H.  Griswold's  dwelling-house  in 
Caetleton,  at  nine  o'clock  a.  m.,  on  the  twenty-fifth  of  March, 
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1856,  a  part  at  the  dwelling-houfle  of  S.  H.  Langdoiiy  in  Cas- 
tleton,  at  the  same  time,  and  a  part  at  the  furnace  of  S.  H. 
Langdon,  in  Castleton,  at  the  same  time,  and  that  he  sold  the 
property  to  the  plaintiff  at  prices  stated.  The  plaintiff  then 
offered  to  show  by  parol  a  sheriff's  sale  of  the  property  to  him 
under  his  execution  against  Langdon  in  a  differant  manner 
fi'om  what  appeared  by  the  return  on  the  execution.  The  tes- 
timony was  rejected  upon  the  defendant's  objection.  It  ap- 
peared that  the  plaintiff  allowed  Langdon  to  retain  possession 
of  the  property  after  the  sale,  and  that  it  was  attached  in 
Langdon's  hands  as  his  property  by  the  defendant.  The  court 
held  that  the  plaintiff  had  acquired  no  title  by  the  sheriff's 
sale  such  as  would  protect  it  in  Langdon's  possession  from  at- 
tachment by  his  creditors,  and  directed  a  verdict  for  the  de- 
fendant. 

lAndey  and  Prouty  for  the  plaintiff. 

/.  T.  Wrightj  and  Briggs  and  JVtc&obcm,  for  th   defendairt,. 

By  Court,  Aldis,  J.  The  plaintiff  made  titie  to  the  personal 
property  seized  through  an  officer's  return. 

I.  The  plaintiff  offered  to  show,  by  parol,  a  sheriff's  sale 
made  in  a  different  manner  from  what  appeared  on  the  execu- 
tion.   The  evidence  so  offered  was  rejected  by  the  court 

It  is  said  by  the  defendant's  counsel  that  this  offer  was  too 
vague,  and  therefore  properly  excluded.  If  it  was  excluded 
on  that  ground,  the  plaintiff's  counsel  should  have  been  so  in- 
formed, that  he  might  amend  his  offer  by  stating  the  facts  to 
be  proved  with  more  precision;  and  its  exclusion  for  that  rea- 
son would,  we  think,  have  appeared  on  the  bill  of  exceptions. 

We  think  the  fair  construction  of  the  exceptions  is  this:  that 
no  matter  what  may  be  the  facts  offered  to  be  shoMm  by  parol, 
they  thould  be  excluded,  because  no  parol  evidence  was  ad- 
missible to  show  a  sale  differing  from  the  one  stated  in  the 
return.  Whatever  may  be  the  effect  of  the  return,  as  between 
the  parties  to  the  execution,  we  are  clear  it  is  not  the  sole  and 
conclusive  evidence  of  the  facts  stated  in  it  as  between  thf  ex- 
ecution creditor  and  a  third  person;  in  this  case,  an  attaching 
creditor  of  the  execution  debtor.  The  contrary  doctrine  seems 
to  be  the  rule  of  the  common  law  in  England,  but  in  the  Amer* 
loan  states  generally,  and  in  this  state,  the  return  is  held  to  be 
only  prima  facie  evidence.  The  evidence  offered,  we  think, 
was  clearly  admissible. 
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n.  The  court  held  that  the  retxun,  on  its  fiu»,  was  inraffi* 
dent  to  pass  a  title  to  the  property  sold. 

In  the  oonstraction  of  officers'  retnms,  we  are  not  to  presume 
any  fisu^ts  to  invalidate  them,  hut  are  to  give  them  a  reasonable 
meaning;  and  where  the  fetcts  stated  are  as  consistent  with 
regularity  as  irregularity,  we  should  hold  them  regular.  The 
presomption  of  law  is  in  favor  of  the  legality  of  the  return. 

1.  It  is  objected  that  the  return  does  not  say  that  he  set  up 
an  advertisement  at  some  public  place;  the  words  of  the  return 
are,  *'  I  advertised  the  property  as  the  law  directs,"  and  then 
proceeds  to  state  the  places  where  the  property  was  to  be  sold, 
and  was  sold.  In  Beaitie  v.  JZo&tn,  2  Yt.  181,  the  return  stated 
that  the  property  was  advertised  on  the  town-post,  but  wholly 
omitted  the  place  where  it  was  to  be  sold,  or  was  sold.  The 
return  was  held  good. 

As  the  place  of  advertisement  and  sale  are  by  the  statute 
required  to  be  the  same,  it  would  seem  that  when  the  place  is 
mentioned  in  connection  with  the  advertisement  or  sale  that 
we  ought  to  presume  in^  favor  of  the  regularity  of  the  proceed- 
ings that  the  place  omitted  is  the  same  as  the  place  expressed. 
In  this  case,  we  should  intend  that  it  was  advertised  where 
sold. 

2.  Neither  are  we  to  presume  without  proof  that ''  6riswold% 
house,"  '^Langdon's,"  and  ''the  furnace,"  are  not  public  places 

3.  Nor  is  it  an  objection  that  the  property  was  sold  at  three 
different  places.  Where  the  character  and  situation  of  the 
property  and  the  interests  of  the  parties  require,  the  officer 
may  in  his  sound  discretion,  and  in  good  faith,  advertise  and 
aell  at  different  places.  We  think  the  return  on  its  face  goo<^ 
to  pass  the  title. 

in.  A  question  was  raised  by  the  plaintiff's  counsel  that  the 
title  of  the  purehaser  at  sheriff's  sale,  who  buys  in  good  faith, 
and  upon  proceedings  apparently  in  inviium  under  the  execu* 
4ion,  cannot  be  affected  or  impaired  by  the  irregularities  of  the 
officer  in  doing  his  duty,  or  by  defects  in  the  return.  On  this 
p(Hnt  we  express  no  opinion. 

The  judgment  of  the  county  court  is  reversed. 


8HmFy\i  EnuBV  oAimor  bs  XaaTnnD  wt  Taxokb  oa  Pimmnr 
I^Ombt.  i)a«ii^73AnLl)eo.786}  6iMiiiT.iroMel(Id4S4»  Bat 

m  Dumiap  t.  Freni,  63  Id.  600. 

Tmi  ov  Pdbcejjkbb  at  Ejlbuutios  Dbpumi  vfos  Kuuutiox^  L^vr^ 
AID  BjOMf  and  not  upon  the  retnniy  and  then  hcta  may  bo  ■bown  by  cri* 
^tonaihmie:  i2fitterT.i9<»NMU;  70  AnLDeaTTS^aiidoMetettedintlieiio^ 
779;  CfeMi  T.  Jl  JDorvMb  Cb.,  73  Id.  fi26b 
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FlMBBUMFTiOlW  ABM  IN    PATOB  OT   RBOtTLAUTT  CV  AOIB  OF    ShEBDT  II 

SxLLCfCi  PR0PKST7  UKBBB  BjODOUTiON:  BUter  ▼.  ScamteU,  70  Am.  Dec.  771^ 
Ltffer  y.  Doyle,  Id.  240;  Howard  ▼.  Horth,  61  Id.  760;  Broob  t.  Baomeg,  66 
Id.  430. 

Whssb  Tdci  and  Plais  of  Salb  abb  Prkbctbtrbd  vt  Staxohs  Hm 
■heiiff  haa  no  authority  to  sell  at  any  otbsr  tnne  or  place:  ffcward  t.  Jibri^ 
(U  Am.  Dm.  700. 


DowNEB  V.  Smith. 

[n  YSBMOIIT,  L] 

Whbn  Qbtb  RnoiNDB  Contbaot,  he  mnat  phuie  the  other  parCj  in  aagooda 

position  as  he  was  prior  to  the  making  of  the  oontraet. 
Dbvraubxd  Pabtt  sobs  not  Lobb  his  right  to  rescind  hecaooa  the  oantnct 
has  been  in  part  executed,  and  the  parties  cannot  be  folly  restofed  to 
their  former  position,  bnt  he  must  rescind  as  soon  as  the  cizcomstanoes 
will  permit^  and  with  reasonable  dispatch  after  the  fraud  is  discorered. 

Assumpsit  upon  a  promissory  note,  made  by  defendant  and 
one  Safford,  now  deceased.  Plea,  general  issue.  The  ezecn- 
tion  of  the  note  was  admitted,  but  defendant  claimed  that  it 
was  obtained  by  plaintiff's  fraudulent  representations.  The 
note  was  given  to  plaintiff  by  defendant  and  Safford  for  some 
mortgage  interests  plaintiff  had  in  certain  lands.  Plaintifl 
represented  that  there  were  no  other  mortgages  except  those 
he  sold  defendant  and  Safford  on  the  lands.  As  a  part  of  the 
consideration  of  the  note,  a  large  lot  of  x)ersonal  property  was 
also  turned  over  to  said  defendant  and  Safford.  At  the  time  the 
note  was  delivered  to  plaintiff  and  the  mortgages  transferred 
by  him  to  defendant  and  Safford,  there  were  two  other  mort- 
gages upon  portions  of  said  land  prior  to  those  of  plaintiff,  and 
of  which  plaintiff  had  knowledge.  A  bank  for  whom  defendant 
and  Safford  were  trustees  received  one  thousand  three  hundred 
dollars  uxx)n  the  mortgage  from  a  portion  of  the  land  upon 
which  said  prior  mortgages  did  not  exist.  Defendant  and 
Safford,  after  they  had  learned  of  plaintiff's  misrepresenta- 
tions, received  from  sales  of  the  personal  property  one  thou- 
sand two  hundred  and  thirty-six  dollars.  At  the  time  of  the 
transaction,  the  personal  property  was  under  attachment  in  an 
action  in  which  plaintiff  here  was  plaintiff,  but  plaintiff  re- 
leased this  afterwards.  Defendant  also  received  from  one  of 
the  mortgages  one  thousand  five  hundred  dollars. 

(7.  M,  Lavib,  and  WcLahbwm  and  Marshj  for  the  defendant 
A,  P,  Hunton  and  W.  C,  French^  for  the  plaintiff. 
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By  Coori,  Bdotbtt,  J.  This  actioci  is  defended  upon  the 
grofimd  that  the  note  was  obtained  by  the  fraud  of  the  plain- 
tiff,  he  being  at  the  time  the  note  was  given  the  real  owner 
thereof. 

This  note,  with  others,  seems  to  have  been  given  by  this  de- 
fendant and  one  Cyrus  Saflbrd  for  some  mortgage  interests 
which  the  plaintiff  held  on  lands  in  Braintree,  Granville,  and 
Roxbuiy,  being  a  large  amoimt  of  mortgages,  and  other  things 
not  necessary  now  to  specify  particularly. 

It  is  not  controverted  on  this  trial  but  that  the  plaintiff  was 
goilty  of  taiae  representations  in  respect  to  the  title  of  the 
lands  conveyed  to  the  defendant,  and  that  he  at  the  time  knew 
them  to  be  false,  and  that  the  defendant  at  the  time  of  the 
trade  soppoeed  the  representations  to  be  true,  and  relied  upon 
them. 

The  important  question  in  this  case  is,  whether  there  has 
been  such  a  repudiation  or  rescinding  of  the  contract  on  the 
pari  of  the  defendant  as  to  enable  him  successfully  to  defend 
against  this  action. 

It  is  a  common  principle,  that  when  one  has  a  right  to  le- 
fldnd  a  contract,  and  exercises  that  right,  he  must  restore  the 
other  party  to  the  same  condition  that  he  would  have  been  in 
if  no  contract  had  been  made;  but  a  defrauded  party  does  not 
lose  his  right  to  rescind  because  the  contract  has  been  in  part 
executed,  and  the  parties  cannot  be  fully  restored  to  their  for- 
mer position,  but  he  must  rescind  as  soon  as  the  circumstances 
will  permit;  and  he  cannot  go  on  with  the  contract  after  the 
fraud  has  been  discovered,  so  as  to  prejudice  the  fraudulent 
party  by  the  rescission  being  delayed.  In  other  words,  if  a 
party  rescinds,  he  must  do  it  with  all  reasonable  dispatch, 
upon  discovering  the  fraud.  How,  then,  are  the  fetcts  in  this 
case,  as  applied  to  these  principles? 

We  do  not  think  the  release  by  the  plaintiff  of  his  attach- 
ment against  Tarbell  can  prejudice  the  defendant's  right  to 
leednd. 

This  release  was  a  part  of  the  omtraot,  and  it  was  a  volun- 
tary act  on  the  part  of  the  plaintiff,  he  at  the  time  having  full 
knowledge  of  his  own  fraud.  The  attachment  created  but  an 
inchoate  right,  and  by  its  relase,  nothing  passed  to  the  present 
defendant  which  he  can  restore;  and  I  apprehend  the  same 
may  be  said  as  to  the  release  by  the  plaintiff  of  a  portion  of 
the  Bliss  farm  mortgage.  If  there  was  nothing  further  in  this 
case,  we  should  find  no  difficulty  in  opening  the  ease.   But  ws 
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liave  already  said,  that  if  a  party  reecinds  on  the  giound  of 
fraud,  he  must  do  it  at  once  on  discovering  the  fraud;  but  he 
iu  not  bound  to  rescind;  and  if  he  still  continues  to  act  under 
the  contract,  it  will  be  regarded  as  an  election  of  his  right,  and 
a  waiver  of  the  right  to  rescind.  In  Selway  v.  Fogg,  5  Mee.  & 
W.  83,  there  was  a  contract  to  remove  certain  rubbish  for  a 
specified  sum,  and  it  was  found  by  the  person  who  took  the 
job,  upon  commencing  the  work,  that  he  had  been  deceived  by 
false  representations  as  to  the  quantity  of  the  rubbish;  but  still 
he  went  on  and  removed  it,  and  then  sought,  by  reason  of  the 
fraud,  to  recover  more  than  the  contract  price;  but  it  was  held 
that  by  his  simply  going  on,  he  had  waived  all  right  to  rescind, 
and  could  only  recover  the  price  agreed  to  be  paid:  See  also 
Saratoga  &  8.  R.  R.  Co,  v.  R(nD,  24  Wend.  74  [35  Am.  Dec.  598]. 

It  is  to  be  taken  that  the  defendant  was  made  aware  of  the 
fraud  very  soon  after  the  contract  was  closed;  but  he  did  not 
then  repudiate  the  contract  and  restore  the  property  which  he 
had  gained  by  the  contract,  but  held  and  used  it  as  under  his 
contract  The  defendant  was  made  aware  of  the  prior  mort- 
gages on  the  property  in  two  or  three  days  after  the  trade, 
and  this  fact  constituted  the  representation  fraudulent;  and 
yet  the  defendant  went  on  and  put  it  out  of  his  power  to 
restore  to  Downer  what  was  still  within  his  contract.  He  dis- 
charged mortgages,  and  created  a  new  mortgage  to  the  state 
treasurer  of  one  thousand  three  hundred  dollars,  and  took  a 
certificate  of  deposit  for  that  amoimt,  and  took  possession  of 
the  personal  property,  and  subsequently  disposed  of  it,  and  he 
also  assigned  away  for  his  own  benefit  the  one-thousand-five- 
hundred-dollar  mortgage;  and  the  first  two-thousand-dollar 
note  given  under  this  contract,  which  matured  at  the  end  of 
eight  months,  was  taken  up. 

We  think,  without  going  further  into  the  facts,  the  testimcmy 
was  ample  to  show  an  affirmance  of  the  contract  by  the  de- 
fendant after  the  discovery  of  the  fraud;  and  it  is  well  settled, 
that  if  after  the  discovery  of  the  fraud  the  party  elects  to  go 
on  under  the  contract,  that  is  an  affirmance  of  it,  and  ocm- 
cludes  him  from  subsequently  rescinding  it. 

We  see  no  good  and  sufficient  reason  why  this  case  most  not 
be  governed  by  those  rules  which  are  ordinarily  applicable  to 
the  recission  of  contracts. 

If  no  part  of  the  notes  had  been  paid  to  Downer,  the  defense, 
if  good  for  one  note,  would  have  been  good  for  alL 

It  is  altogether  impracticable  to  settle  the  rights  of  the  par- 
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ties  in  this  case,  as  the  fSetcts  now  stand,  in  actions  upon  ths 
notes  by  any  known  principles  of  the  law. 
Judgment  afiKnned. 

RiORT  TO  RBcnn>  must  bi  Kikmmmi>  ni  BaASoaiABUi  TUB:  JbkmuuT, 
McLoM,  32  Am.  Deo.  359. 

Fabtt  RB8CDn>Dro  Goutraot  OAmroT  Rkadt  FrasiOBr  of  oonadvAtMa. 
UenniatiestareotiierpartytoaMiiepontknhavMmpriartooaatr^  Jm^ 
mtif  ▼.  Cfage,  56  Am.  Deo.  476;  Fa^  t.  OUmr,  49  Id.  764»  ud  note  76S;  Bnm 
T.  Oak,  43Id.  614;  Mammr,  BomU,  Id.  651,  and notet  664,  656. 

Pabtt  BncnnxDro  iiusf  Do  so  Vmaaarvti  8m  HoadUg  t.  Hmmf  f9^ 
pwl07. 


Lyman  v.  Lyman. 

(tt  YBBHOirr,  79l1 

Whbi  Lahss  Whiob  abb  Subjbct  to  GomEoir  Bobobb  ho  told  In 

pMoeb  ot  difflbi'Mi  tanai^  and  the  deeds  reooided  in  the  order  thai  tfaej 
are  made,  tlie  pmchaeere  mnet  oooftribato  to  the  (lommfln  bordont  In  the 
inTone  order  of  tlie  conTeyanoee. 

Bnx  in  chanoery  to  foreclose  a  mortgage.  The  fiusts  aie 
lofficiexitly  stated  in  the  opinion. 

Qeorge  F.  Edmunds^  for  the  orator. 

Roberta  and  ChiUenden,  for  the  defendant  Briggs. 

By  Court,  Rbdfield,  C.  J.  In  this  case  the  defendant  Ly« 
man  gave  a  mortgage  to  the  orator.  He  subsequently  conTeyed 
a  portion  of  the  premises  to  one  Lewis  Lyman,  with  full  cove- 
nants, and  subsequent  to  that  gave  the  defendant  Briggs  a 
mortgage  of  the  remaining  portion  of  the  estate  mortgaged  to 
the  orator.  These  conveyances  were  all  upon  record,  and  each 
one  before  the  execution  of  the  one  next  following  it  And 
subsequent  to  all  these  conveyances. being  on  record,  the  orator 
released  that  portion  of  the  estate  conveyed  to  Lewis  Lyman, 
and  with  actual  knowledge  that  the  defendant  Briggs  held  a 
mortgage. 

The  orator  now  seeks  to  obtain  a  foreclosure  of  the  mortgage 
upon  that  portion  of  the  estate  not  released,  and  which  was 
suljeequently  mortgaged  to  the  defendant  Briggs.  Briggs 
claims  a  deduction  from  the  mortgage  in  proportion  to  the 
▼alue  of  the  estate  released,  as  compared  with  the  remaining 
portion.  This  is  undoubtedly  equitable,  provided  any  such 
burden  could  have  been  placed  upon  that  portion  of  the  estate 
if  it  bad  not  been  released. 
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It  seems  to  be  well  settled  by  all  the  decisioiis,  both  in  this 
coontry  and  in  England,  that  in  a  case  where  a  general  bar- 
den  rests  apon  an  estate,  and  a  portion  of  it  is  conyeyed,  the 
grantee  of  sach  portion  is  entitled  to  redeem  the  mortgage  or 
incunbranoe,  and  be  subrogated  to  the  rights  of  the  owner, 
and  thus  enforce  it  against  that  portion  of  the  estate  still  re- 
maining in  the  hands  of  the  debtor:  2  Story's  Eq.  Jur.,  sec. 
123  a,  and  cases  cited.    This  proposition  is  unquestionable. 

Before  the  conveyance  to  Briggs,  then,  the  orator's  mortr 
gage,  as  between  Lewis  Lyman  and  George  Lyman,  was 
chargeable  upon  the  portion  of  the  estate  still  in  the  mort- 
gagor's hands.  The  inquiry  then  arises  whether  his  executing 
a  mortgage  of  this  portion  of  the  estate,  or  what  was  the  fact, 
of  the  whole  estate  subject  to  the  conveyance  to  Lewis  Lyman, 
changes  the  equitable  burden  of  the  orator's  mortgage,  as  to 
the  estate  m<Mtgaged  to  Briggs.  The  question  does  not  seem 
to  have  been  decided  in  any  case  in  this  state.  The  case  of 
Chittenden  y.  Barney,  1  Vt.  28,  seems  to  assume  the  ground 
that  the  first  mortgage  is  to  be  apportioned  upon  the  different 
parcels  of  the  whole  estate,  conveyed  to  different  persons,  ac- 
cording to  their  value,  without  reference  to  the  order  of  time 
of  the  several  conveyances.  It  is  said  in  Oatea  v.  Adams,  24 
Id.  70,  that  this  kind  of  equal  apportionment  of  the  incum- 
brance upon  the  different  parcels  of  land  cannot  in  equity  be 
made  compulsory  upon  the  first  incumbrance  of  the  whole 
estate,  but  that  the  subsequent  purchasers  may  redeem  the 
whole  incumbrance,  and  compel  contribution  among  them- 
selves. But  the  question  in  regard  to  any  priority  among 
themselves  does  not  seem  to  have  arisen  there. 

But  this  question  has  been  repeatedly  made  in  other  Ameri- 
can states,  and  the  current  of  American  authority  seems  to  be 
almost  uniform  in  favor  of  charging  the  several  portions  of  the 
estate  conveyed  in  the  inverse  order  of  the  time  of  such  con- 
veyances. This  rule  has  been  repeatedly  recognized  and  acted 
upon  in  the  state  of  New  York,  beginning  with  QUI  v.  Lyon,  1 
Johns.  Ch.  447.  The  same  rule  is  more  or  less  directly 
adopted  and  acted  upon  in  Chmes  v.  Dickenson,  5  Johns.  Ch. 
235;  S.  C.  affirmed  m  9  Cow.  403;  Sheel  v.  Spraker,  8  P^ge, 
182;  Stuyvesant  v.  HaU,  2  Barb.  Ch.  151;  and  the  other  cases 
cited  by  the  orator's  counseL  See  also  1  Hilliard  on  Mort- 
gages, 326,  and  cases  cited  in  notes.  This  rule  is  approved  in 
the  American  notes  to  2  Lead.  Cas.  Eq.  208.  There  will  here 
be  found  an  extensive  and  very  satisfitctory  review  of  the 
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Amencan  aufhorities  upon  this  subject.  This  general  rule 
seems  to  have  been  adopted  in  most  of  the  American  states, 
but  with  occasional  qualifications,  as  where  the  first  purchaser 
of  a  portion  of  the  whole  estate  stipulated  in  his  purchase  to 
pay  a  portion  of  the  general  incumbrance,  or  remains  indebted 
to  the  Tendor  lor  the  purchase-money,  which  is  still  secured 
upon  the  land,  as  in  AUen  v.  Clark,  17  Pick.  47. 

Mr.  Justice  Story,  in  his  Equity  Jurisprudence,  sec.  1233  a, 
raises  a  query  in  regard  to  the  soundness  of  this  view,  and  in- 
linuites  an  opinion  that  some  of  the  English  cases  to  which 
he  refers  do  not  countenance  such  a  mode  of  marshaling  the 
equities  among  the  different  purchasers.  But  the  case  of 
Averatt  y.Wade, Lloyd  A  G.  252,  8.  C,  11  Eng.  Ch.  252,  one  of 
the  cases  referred  to  by  the  learned  author,  seems  rather  to 
&Tor  the  An^erican  rule  upon  the  subject,  where  there  is  full 
notice  to  all  parties.  And  if  there  is  any  hesitation  in  the 
English  equity  courts  in  regard  to  extending  the  equities 
between  the  prior  purchaser  of  a  portion  of  the  estate,  who 
pays  for  the  same  and  takes  covenants  of  warranty,  and  the 
vendor,  who  still  retains  a  portion  of  the  estate,  both  parties 
resting  under  a  general  burden,  to  the  subsequent  purchaser 
of  the  remaining  portion,  it  rests  unquestionably  upon  the 
want  of  notice,  either  actual  or  constructiye,  there  being  no 
general  registry  system  in  that  country,  as  is  well  known. 

The  registry  of  a  subsequent  oonyeyance  is  not,  in  general, 
eonstructive  notice  to  a  prior  purchaser  or  incumbrancer,  but 
the  registry  of  a  deed  is  notice  to  those  acquiring  a  subsequent 
interest  in  the  estate.  And  with  this  constructiYe  or  actual 
notice  of  the  state  of  the  title  and  of  the  subsisting  equities,  it 
eeems  to  us  highly  reasonable  and  just  that,  as  among  them- 
selves,  the  purchasers  of  different  p^ons  of  the  estate  are  to 
contribute  to  the  common  burden,  in  the  inverse  order  of  their 
acquiring  title.  Defendant  Briggs,  therefore,  had  no  equity 
as  against  Lewis  Lyman,  haying  purchased  with  knowledge 
of  his  prior  equity  against  the  remaining  portion  of  the  estate 
not  oonveyed  by  the  mortgagor. 

Decree  aflbmed,  and  case  remanded. 
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GaYLORD   V.  SOBAGEN, 
[82  Ybbmomt,  110.J 

COMTRAOr  IB  NOT  IZTTALIDATBD  BBCAiraB  OF  KnOWLKDGS  OF  VkVUOB  of  gBodi 

that  his  Tendee  intends  to  sell  them  in  another  atate^  in  Tiolatioo.  of  iti 
laws.  A  debt  arising  npon  saoh  a  oontraet  may  be  collected  hy  an  aetioa 
in  the  conrts  of  the  latter  states  if  the  oontnct  of  eUe  was  Talid  in  liie 
state  where  it  was  made. 

A88ITHP8IT.    The.  facts  are  Bufficiently  stated  in  the  opinioo. 

/.  Maecky  for  the  defendant 

W,  0.  Shaw,  for  the  plaintiff. 

By  Court,  Aldib,  J.  1.  We  think  the  decision  of  the  ccrart 
of  appeals,  reported  in  13  N.  Y.  378  [  Wynehamer  v.  People]^ 
establishes  the  nnconstitntionality  of  the  sixteenth  section  of 
the  act  of  the  state  of  New  York,  passed  in  1855,  for  the  pre- 
vention of  intemperance.  That  section  is  obnoxious  to  the 
objections  which  were  sufficient  to  induce  the  court  to  declare 
the  act  in  other  sections  unconstituticmal.  The  contract  be- 
tween the  plaintiff  and  the  defendant  was,  therefore,  valid  by 
the  laws  of  New  York. 

2.  Mere  knowledge  by  the  vendor  of  goods  selling  them  In 
a  foreign  state,  that  the  vendee  intends  to  use  them  in  viola- 
tion of  the  laws  of  this  state,  is  not  sufficient  to  invalidate  the 
contract,  when  it  is  sought  to  be  enforced  in  our  courts.  Our 
own  courts  have  recognized  this  rule:  MeConike  v.  McMatm^ 
27  Vt.  95.  And  it  is  now  generally  adopted  in  this  oomitrf 
r.nd  in  England,  though  the  contrary  doctrine  has  received  the 
support  of  some  eminent  judges  and  jurists. 

3.  Although  mere  knowledge  of  the  unlawful  intent  of  the 
vendee  by  the  vendor  will  not  bar  him  from  enforcing  his  ccni- 
tract  to  recover  for  the  goods  in  our  courts,  yet  it  is  well  settled 
that  if  he  in  any  way  aid  the  vendee  in  his  unlawful  design  to 
^'iolate  our  laws,  such  participation  in  the  illegal  enterprise 
will  disqualify  him  from  maintaining  an  action  on  his  contract 
in  this  state.  The  participation  by  the  vendor  must  be  active 
to  some  extent;  he  must  do  something,  though  indirectly,  in 
furtherance  of  the  vendee's  design  to  violate  our  laws.  Mere 
onission  to  act  is  not  enough,  but  positive  acts  in  aid  of  the 
unlawful  purpose,  however  slight,  are  sufficient. 

In  the  case  at  bar,  the  defendant  bought  the  liquors  of  the 
plaintiff  at  Plattsburgh,  the  plaintiff  knowing  that  the  defeud* 
ant  intended  to  bring  them  to  Burlington  and  sell  them  in  \v> 
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lation  of  oor  lawB.  It  was  understood  by  both  parties  that  if 
the  casks  were  marked  with  the  defendant's  name  they  would 
be  in  danger  of  being  seized  by  our  officers  as  soon  as  they 
arrived  on  this  side  of  the  lake.  To  prevent  seizure  by  our 
officers,  the  plaintiff,  at  the  defendant's  request,  omitted  to 
mark  them  with  the  defendant's  name,  and  did  mark  them 
with  a  private  mark,  known  to  the  defendant — a  diamond,  wi}^ 
the  letter  S  in  it.  Both  parties  understood  that  the  object  of 
Bo  marking  the  casks  was  to  enable  the  defendant  with  greater 
facility  to  save  them  firom  seizure. 

Now,  this  omission  to  mark  them  with  the  defendant's  name, 
standing  alone,  would  not,  in  our  judgment,  be  an  act  of  par- 
ticipation sufficient  to  bar  the  plaintiff.  But  the  plaintiff  went 
fortiier,  and  the  act  done,  though  slight,  is  significant.  He  so 
marked  them  that  the  defendant  might  instantly  know  his 
casks  on  their  arrival,  and  so  be  enabled  to  remove  them 
before  the  officers  of  the  state  should  have  their  suspicions 
awakened.  This  act,  though  so  slight,  gave  the  defendant  an 
advantage  over  the  officers,  and  aided  him  in  escaping  firom 
their  vigilance.  This  was  the  object  the  plaintiff  and  the  de- 
fendant intended  to  accomplish  by  having  them  so  marked. 
We  think  the  act  done  tended  to  secure  their  design. 

If  the  plaintiff  had  put  some  false  mark  on  the  casks  for 
the  purpose  of  disguising  their  true  character  and  of  deceiving 
the  public  authorities,  no  one  could  doubt  for  a  moment  that 
that  would  be  active  participation  in  the  unlawful  purpose. 
The  marks  actually  used  tended  to  the  same  object,  though 
not  used  for  the  purpose  of  deceiving  the  officers,  but  only 
of  enabling  the  defendant  with  tadiitj  to  escape  their  observa- 
tion. 

As  the  evidence  tended  to  prove  that  the  plaintiff,  by  his 
acts,  done  in  connection  with  the  sale  and  delivery  of  the 
liquor,  aided  the  defendant  to  escape  the  vigilance  of  the 
officers,  and  so  to  have  and  to  sell  the  liquors  in  violation  of 
our  laws,  it  should  have  been  admitted.  The  refbsal  to  allow 
H  to  go  to  the  jury  was  error. 
Judgment  lovorsodi 
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Lander  v.  Seavee. 

[32  Vkrmoict,  114.] 

ScHOOL-AUcrrBB  HAS  PowxR  TO  PcTNiSH  PupiL  for  aQ  acts  of  the  latter  wbaA 
are  detrimental  to  the  good  order  and  best  interest  of  tlie  8cho<d,  wLeClMr 
snch  acts  are  oommitted  in  school  honrs,  or  after  the  pnpil  has  retained 
home,  or  while  he  is  engaged  in  the  service  of  his  parent. 

SCHOOL-MASTBB  IS  LiABLB  IN  Dahaoks  for  an  excessive  punishment  of  a 
pnpil,  even  though  he  acted  in  good  faith  and  without  malice  in  inflicting 
it»  and  considered  it  necessary,  and  not  ezcesBive;  bat  in  case  of  doahti 
he  is  entitled  to  the  benefit  of  it. 

Whbrb  Excessivb  PuKiSHMSsrr  or  Pupil  is  charged  against  a  school-masisr, 
evidence  that  the  ordinary  management  of  the  latter  was  mild  and  mod- 
erate is  not  admissible. 

Ir  EviDENOB  THAT  SoHOOL-iCASTKB  AoTXD  MALXOionBLT  in  administering  tba 
paniahment  should  be  given  by  those  prosecating  him,  evidenoe  that  the 
school-master  was  ordinarily  mild  and  modecate  wonld  be  admissible. 

It  is  Question  fob  Juby  to  determine  whether  the  instrument  used  by  a 
school-master  to  inflict  punishment  upon  the  pupil  is  a  proper  one  for 
•    such  purpose. 

To  Rebut  Pbbsumption  ob  Pboot  or  Haliob  in  Pumihhuio  Pupil^  it  i* 
competent  for  the  school-master  to  prove  that  the  instrument  used  hj 
him  in  punishing  the  pupil  was  such  as  was  generally  used  for  such  pur- 
poses by  other  teachers  in  the  vicinity. 

It  is  Competent  ¥0B  ScHOOL-MAffTEB,  who  is  defending  himself  in  an  action 
of  trespass  for  assault  and  battery  upon  a  pupil,  to  prove  that  at  a  fonner 
trial  of  the  same  caae  the  plaintiff  made  no  claim  that  the  punishment 
inflicted  was  excessive,  and  that  then  plaintiff  only  daimed  that  tiie 
master  had  no  right  to  inflict  the  puniahment,  because  the  offense  of  the 
pupil  was  not  committed  in  school  hours. 

Trespass  for  assault  and  battery.  Defendant  pleaded  the 
general  issue,  and  two  special  pleas  in  bar.  The  first  special 
plea  alleged  that  defendant  was  a  school-master;  that  plaintiflC 
was  one  of  his  pupils,  and  was  guilty  of  misbehavior  as  such 
pupil;  that  for  the  purpose  of  punishing  him  for  it,  defendant 
did,  in  his  school,  a  little  beat  and  bruise  the  plaintiff,  bat  that 
no  unnecessary  injury  was  done  him.  This  was  alleged  to  be 
the  trespass  complained  of  by  plaintiff.  The  second  special 
plea  justified  upon  the  same  ground,  except  that  the  pufHl's 
offense  was  stated  to  have  been  the  use  of  saucy  and  disre- 
spectful  language  towards  defendant  after  the  close  of  the  school, 
but  in  the  presence  of  other  pupils  of  defendant;  that  such  Ian- 
guage  tended  to  degrade  the  latter  in  the  opinion  of  such  other 
pupils.  The  plaintiff  replied  de  injuria,  etc.  The  jury  rendered 
a  verdict  for  defendant,  and  judgment  being  entered  thereon, 
the  plaintiff  appealed.  The  offense  of  the  pupil,  a  boy  eleven 
years  of  age,  was  committed  an  hour  and  a  half  after  the  cloeo 
of  school,  after  he  had  returned  home,  and  while  he  was  diiT* 
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ing  his  father's  cow  jmst  the  teacher's  house.  Plaintiff,  in  the 
presence  of  some  fellow-pnpils,  and  of  the  master,  called  the 
latter  '*  old  Jack  Seaver."  The  next  morning  after  school  con* 
vened,  defendant  reprimanded  the  plaintiff  for  said  language, 
and  whipped  him  with  a  small  rawhide.  Upon  the  question 
of  the  severity  of  the  punishment  the  evidence  was  conflicting. 
The  court  permitted  defendant  to  prove  that  his  management 
of  his  school  prior  to  this  punishment  had  always  been  mild 
and  moderate;  that  at  a  former  trial  of  this  case  plaintiff  made 
no  claim  that  his  punishment  was  excessive,  but  had  only 
claimed  that  it  was  not  within  the  jurisdiction  of  defendant  to 
punish  plaintiff  for  the  act  committed;  that  it  was  the  usage 
of  other  teachers  in  the  same  vicinity  to  use  rawhide  whips  to 
punish  pupils.  To  all  of  which  plaintiff  objected  and  excepted. 
Among  other  things  the  court  charged  the  jury  that  if  plaintiff 
committed  the  offense  with  a  design  to  insult  the  master,  and 
if  the  tendency  of  his  conduct  would  be  to  bring  the  authority 
of  the  master  into  contempt  among  his  pupils,  and  lessen  his 
ability  to  control  his  school,  defendant  had  a  right  as  school- 
master to  punish  the  pupil,  although  the  deed  was  done  outside 
of  school  hours,  and  while  the  pupil  was  in  his  father's  service; 
that  as  to  the  instrument  used  in  punishing,  the  jury  were  to 
decide  whether  or  not  it  was  a  proper  one  to  use  for  such  purpose. 
In  illustrating  the  principles  that  should  govern  in  cases  of  this 
kind,  the  court  read  to  the  jury,  as  part  of  the  charge,  from  page 
287  of  Reeve's  Domestic  Relations,  relative  to  the  rights  and 
duties  of  parent  and  child;  also  from  pages  374  and  375  of  the 
same  work,  concerning  the  rights  and  duties  of  master  and 
servant,  and  their  applicability  to  the  school,  as  follows:  "The 
parent  has  a  right  to  govern  his  minor  child,  and  as  incident 
to  this,  he  must  have  power  to  correct  him.  The  maxim  is, 
that  he  has  power  to  chastise  him  moderately.  The  exercise 
of  this  power  must  be  in  a  great  measure  discretionary.  He 
may  so  chastise  his  child  as  to  be  liable  in  an  action  against 
him  by  the  child  for  a  battery.  The  child  has  rights  which 
the  law  will  protect  against  the  brutality  of  a  barbarous  parent 
I  apprehend,  however,  it  is  a  point  of  some  difficulty  to  deter- 
mine with  exact  precision  when  a  parent  has  exceeded  the 
bounds  of  moderation.  That  correction  which  will  be  consid- 
ered by  some  triers  as  unreasonable  will  be  viewed  by  others 
as  perfectly  reasonable.  What  may  be  considered  by  some  a 
venial  folly,  to  which  none  or  very  little  correction  ought  to 
be  applied,  by  others  will  be  conaidered  an  offense  that  requires 
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very  severe  treatment  The  parent  is  bomid  to  correct  a  child 
BO  as  to  prevent  him  from  becoming  the  victim  of  vicious  hab- 
its, and  thereby  proving  a  nuisance  to  the  community.  The 
true  ground  on  which  this  ought  to  be  placed,  I  apprehend,  is 
that  the  parent  ought  to  be  considered  as  acting  in  a  judicial 
capacity  when  he  corrects,  and  of  course  not  liable  for  errors 
of  opinion.  And  although  the  punishment  should  appear  to 
the  triers  to  be  unreasonably  severe,  and  in  no  measure  pro- 
portioned to  the  ofifense,  yet  if  it  should  also  appear  that  the 
parent  acted  conscientiously,  and  from  motives  of  duty,  no 
verdict  ought  to  be  found  against  him.  But  when  the  punish- 
ment is,  in  their  opinon,  thus  unreasonable,  and  it  appears  that 
the  parent  acted  malo  animoj  from  wicked  motives,  under  the 
influence  of  an  unsocial  heart,  he  ought  to  be  liable  to  dam- 
ages. For  error  of  opinion  he  ought  to  be  excused,  but  for 
malice  of  heart  he  must  not  be  shielded  from  the  just  claims 
of  the  child.  Whether  there  was  malice  may  be  collected 
from  the  circumstances  attending  the  punishment.  The 
instrument  used,  the  time  when,  the  place  where,  the  temper 
of  the  heart  exhibited  at  the  time,  may  all  unite  in  demon- 
strating what  the  motives  were  which  influenced  the  parent. 
These  observations  are  equally  applicable  to  the  case  of  a 
school-master,  or  to  any  one  who  acts  in  loco  parentis.^^  ''The 
master  has  the  right  to  give  moderate  corporeal  punish- 
ment to  his  servant  for  disobedience  to  his  lawful  com- 
mands, negligence  in  his  business,  or  for  insolent  behavior. 
This  right  of  correction  is  personal,  and  cannot  be  delegated 
to  any  one.  A  school-master  in  his  own  right,  and  not  by  dele- 
gation, possesses  this  power.  A  master  cannot  justify  a 
wounding  of  the  servant.  This  term,  as  used  in  our  books, 
must,  I  think,  be  such  a  wounding  as  furnishes  evidence  that 
the  master  acted  malo  animoj  which  will  subject  him  to 
damages;  for  some  wounding,  according  to  the  common  ac- 
ceptation of  the  word,  might  arise  from  very  reasonable  correc- 
tion and  although  in  pleading  it  will  be  diflicult  to  spread  upon 
record  the  nature  of  the  wounding,  the  master  if  sued  must 
plead  not  guilty.  Yet  I  apprehend  the  jury  are  not  warranted 
to  find  him  guilty  of  any  the  least  wounding,  providing  they 
found  the  correction  to  have  been  given  with  the  right  temper 
of  heart.  It  must  be  so  disproportioned  to  the  ofiense  as  to 
furnish  evidence  of  the  rncUus  animus"  The  court  further  in- 
structed the  jury  that  the  rule  laid  down  by  the  author  quoted 
was  a  necessary  rule,  and  that  if  a  school-master  was  to  be  made 


Kay,  1859.]  LAin>EB  v.  Seaveb.  159 

liable  for  every  error  in  judgmenti  in  the  opinion  of  a  jnry, 
when  he  acted  with  good  intentions,  it  would  be  quite  difficolt 
to  find  a  school-master  who  woold  assome  the  authority  of  cor> 
rection,  without  which  a  school  could  not  well  be  carried  on; 
that  if  the  jury  believed  that  defendant  acted  from  wicked 
motives  and  the  punishment  was  unreasonably  severe,  he 
should  be  held  liable  in  this  acticm;  that  in  determining  his 
motives  they  should  take  into  consideration  the  character  of 
the  instrument  used,  the  temper  of  his  mind  exhibited,  and 
all  the  circumstances  bearing  upon  the  event,  and  on  this 
pobt  that  they  should  consider  the  evidence  which  had  been 
given  in  relation  to  the  use  of  similar  instruments  of  correo- 
tion  by  other  teachers  in  the  vicinity,  prior  to  thai  time.  To 
the  charge  plaintifiT  excepted. 


BoberU  and  Chitiendenj  for  the 
Oeor^  F.  Edmwuds^  for  the  defendant. 

By  C!ourt,  Aldis,  J.  The  defendant  was  a  teacher  in  a 
public  school  in  Burlington;  the  plaintiff,  his  pupiL  The  first 
question  presented  is,  Has  a  school-master  the  right  to  punish 
his  pupil  for  acts  of  misbehavior  committed  after  the  school 
has  been  dismissed,  and  the  pupil  has  returned  home  and  is 
engaged  in  his  father's  service? 

I.  It  is  conceded  that  his  right  to  punish  extends  to  school 
hours,  and  there  seems  to  be  no  reasonable  doubt  that  the 
supervision  and  control  of  the  master  over  the  scholar  extend 
from  the  time  he  leaves  home  to  go  to  school  till  he  returns 
home  from  school.  Most  parents  would  expect  and  desire  that 
teachers  would  take  care  that  their  children,  in  going  to  and 
returning  fix>m  school  should  not  loiter,  or  seek  evil  company, 
or  frequent  vicious  places  of  resort.  But  in  this  case,  as  ap- 
pears from  the  bill  of  exceptions,  the  offense  was  committed  an 
hour  and  a  half  after  the  school  was  dismissed,  and  after  the 
boy  had  returned  home,  and  while  he  was  engaged  in  his  father's 
service.  When  the  child  has  returned  home,  or  to  his  parents' 
ooutrol,  then  the  parental  authority  is  resumed  and  the  con- 
trol of  the  teacher  ceases,  and  then,  for  all  ordinary  acts  of 
misbehavior,  the  parent  alone  has  the  power  to  punish.  It  is 
claimed,  however,  that  in  this  case  'Hhe  boy,  while  in  the 
presence  of  other  pupils  of  the  same  school,  used  toward  the 
master  and  in  his  hearing  contemptuous  language,  with  a 
design  to  insult  him,  and  which  had  a  direct  and  immediate 
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tendency  to  bring  the  anthority  of  the  master  over  his  pupfls 
into  contempt  and  lessen  his  hold  upon  them  and  his  contiol 
over  the  school."  IJiis,  under  the  charge  of  the  court,  most 
have  been  found  by  the  jury. 

This  misbehavior,  it  is  especially  to  be  observed,  has  a 
direct  and  immediate  tendency  to  injure  the  school,  to  subvert 
the  master's  authority,  and  to  beget  disorder  and  insubordina- 
tion. It  is  not  misbehavior  generally,  or  towards  other 
persons,  or  even  towards  the  master  in  matters  in  no  ways 
connected  with  or  affecting  the  school;  for  as  to  such  miscon* 
duct,  committed  by  the  child  after  his  return  home  from 
school,  we  think  the  parents,  and  they  alone,  have  the  pow^r 
of  punishment. 

But  where  the  offense  has  a  direct  and  immediate  tendency 
to  injure  the  school  and  bring  the  master's  authority  into  con- 
tempt, as  in  this  case,  when  done  in  the  presence  of  other 
scholars  and  of  the  master,  and  with  a  design  to  insult  him, 
we  think  he  has  the  right  to  punish  the  scholar  for  such  acts 
if  he  comes  again  to  school. 

The  misbehavior  must  not  have  merely  a  remote  and  indi- 
rect tendency  to  injure  the  school.  All  improper  conduct  or 
language  may  perhaps  have,  by  influence  and  example,  a  re- 
mote tendency  of  that  kind.  But  the  tendency  of  the  acts  so 
done  out  of  the  teacher's  supervision  for  which  he  may  punish 
must  be  direct  and  immediate  in  their  bearing  upon  the  wel- 
fare of  the  school,  or  the  authority  of  the  master  and  the  re- 
spect due  to  him.  Cases  may  readily  be  supposed  which  lie 
very  near  the  line,  and  it  will  often  be  difficult  to  distinguish 
between  the  acts  which  have  such  an  immediate  and  those 
which  have  such  a  remote  tendency.  Hence  each  case  must 
be  determined  by  its  peculiar  circumstances. 

Acts  done  to  deface  or  injure  the  school-room,  to  destroy  the 
books  of  scholars,  or  the  books  or  apparatus  for  instruction,  or 
the  instruments  of  punishment  of  the  master;  language  used 
to  other  scholars  to  stir  up  disorder  and  insubordination,  or  to 
heap  odium  and  disgrace  upon  the  master;  writings  and  pic- 
tures placed  so  as  to  suggest  evil  and  corrupt  language,  images, 
and  thoughts  to  the  youth  who  must  frequent  the  school; — all 
such  or  similar  acts  tend  directly  to  impair  the  usefulness  of 
the  school,  the  welfare  of  the  scholars,  and  the  authority  of  the 
master.  By  conmion  consent  and  by  the  universal  custom  in 
our  New  England  schools,  the  master  has  always  been  deemed 
to  have  the  right  to  punish  such  offenses.    Such  power  is 
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sential  to  the  prefleiration  of  order,  deoenpy,  deoomm,  and 
good  government  in  Bchoolfl.  Upon  t^  point  the  charge  of 
the  ooort  was  subetantially  correct. 

n.  The  conrt  charged  the  jury  that  although  the  ponieh- 
ment  inflicted  on  the  plaintiff  was  excessiye  in  severity  and 
disproportioned  to  .the  offense,  still  if  the  master  in  adminis- 
tering  it  acted  with  proper  motives,  in  good  faith,  and,  in  his 
judgment,  for  the  best  interests  of  the  school,  he  would  not  be 
liable;  that  the  school-master  acts  in  a  judicial  capacity,  and 
that  the  infliction  of  excessive  punishment,  when  prompted  by 
good  intentions  and  not  by  malice  or  wicked  motives,  or  an 
evil  mind,  is  merely  an  honest  error  of  opinion,  and  does  not 
make  him  liable  to  the  pupil  for  damages.  The  plaintiff 
claims  that  this  was  erroneous, 

1.  It  is  claimed  on  behalf  of  the  defendant,  that  the  school- 
master is  a  public  officer,  that  in  his  government  of  the  school 
he  is  invested  with  public  authority,  with  discretionary  pow- 
ers, and  acts  in  a  judicial  capacity,  and  so  is  not  liable  for 
errors  of  judgment  His  authority  has  been  likened  to  that 
of  public  officers,  such  as  listers  in  the  case  of  Fuller  v.  OouUj 
20  Vt  643,  the  postmaster-general  in  KendaU  v.  Stokes^  3  How. 
87,  the  mayor  of  New  York  in  WUson  v.  Mayor  etc^  1  Denio^ 
G05  [43  Am.  Dec.  719],  or  a  commander  in  the  navy,  as  in 
WUkes  V.  Dinmauy  7  How.  89. 

We  think  the  school-master  does  not  belong  to  the  class  of 
public  officers  vested  with  such  judicial  and  discretionary 
powers.  He  is  included  rather  in  the  domestic  relation  of 
master  and  servant,  and  his  powers  and  duties  are  usually 
treated  of  as  belonging  to  that  class.  In  some  sense  he  may 
be  said  to  act  by  public  authority,  and  to  be  a  public  officer, 
but  we  do  not  find  him  spoken  of  anywhere  as  acting  in  a  judi- 
cial capacity,  except  in  the  passage  firom  Reeve's  Domestic 
Relations,  which  was  read  to  the  jury.  In  no  proper  sense  can 
he  be  deemed  a  public  officer  exercising,  by  virtue  of  his  office, 
discretionary  and  qwui  judicial  powers. 

2.  It  is  also  said  that  he  stands  in  loco  parerUia^  and  is  in- 
vested with  all  the  authority  and  immunity  of  the  parent. 
Such  would  seem  to  be  the  doctrine  of  the  passage  cited  from 
Judge  Reeve's  work. 

The  parent,  unquestionably,  is  answerable  only  for  malice 
or  wicked  motives  or  an  evil  heart  in  punishing  his  child. 
This  great,  and  to  some  extent  irresponsible,  power  of  control 
and  correction  is  inTCsted  in  the  parent  by  nature  and  necet- 
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Bity.  It  springB  from  the  natural  relation  of  parent  and  child. 
It  is  felt  rather  as  a  duty  than  a  power.  From  the  intimacy 
and  nature  of  the  relation,  and  the  necessary  character  ol 
family  government,  the  law  suffers  no  intrusion  upon  the  au- 
thority of  the  parent,  and  the  privacy  of  domestic  life,  unless 
in  extreme  cases  of  cruelty  and  injustice.  This  parental  power 
is  little  liable  to  abuse,  for  it  is  continually  restrained  by  nat- 
ural affection,  the  tenderness  which  the  parent  feels  for  his 
offspring,  an  affection  ever  on  the  alert,  and  acting  rather  by 
instinct  than  reasoning. 

The  school-master  has  no  such  natural  restraint.  Hence  he 
may  not  safely  be  trusted  with  all  a  parent's  authority,  for  he 
does  not  act  from  the  instinct  of  parental  affection.  He  should 
be  guided  and  restrained  by  judgment  and  wise  discretion,  and 
hence  is  responsible  for  their  reasonable  exercise.  The  limit 
upon  the  parental  authority  transferred  to  the  master  is  well 
expressed  by  Judge  Blackstone.  He  says:  ''  The  master  is  in 
loco  parentis^  and  has  such  a  portion  of  the  powers  of  the  parent 
committed  to  his  charge  as  may  be  necessary  to  answer  the 
purposes  for  which  he  is  employed."  An  English  annotator, 
in  a  note  to  the  passage,  very  properly  adds:  '^  This  power 
must  be  temperately  exercised,  and  no  school-master  should 
feel  himself  at  liberty  to  administer  chastisement  co-exteubive 
with  the  parent." 

Judge  Swift,  in  his  digest,  in  a  very  admirable  summary  of 
the  powers  and  duties  of  the  school-master,  remarks  that  if 
the  punishment  is  immoderate,  so  that  the  child  sustains  a 
material  injiuy,  the  master  is  liable  in  damages.  In  a  recent 
case  in  Massachusetts,  Commonweahh  v.  RandaUy  4  Gray,  36, 
the  defendant  asked  the  judge  to  instruct  the  jury  that  the 
school-master  is  liable  only  when  he  acts  nudo  animoj  bom 
vindictive  feelings,  or  under  the  violent  impulses  of  passion  or 
malevolence,  and  that  he  is  not  liable  for  errors  of  opinion  or 
mistakes  of  judgment,  provided  he  is  governed  by  an  honest 
purpose  of  heart  to  promote,  by  the  discipline  employed,  the 
highest  welfare  of  the  school,  and  the  best  interest  of  tiie  scholar. 
In  the  case  at  bar,  the  court  charged  substantially  according 
to  that  request,  but  in  the  case  reported  in  Gray  the  court  refosed 
so  to  charge,  and  did  charge  that  if  the  jury  found  that  the 
punishment  was  excessive  and  improper,  then  the  master 
might  properly  be  found  guilty. 

The  charge  was  held  to  be  correct  upon  the  hearing  of  the 
defendant's  exceptions  in  the  supreme  oourt    In  the  case  of 
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Haihaway  ▼.  Ricej  19  VI 102,  we  think  the  principle  involved 
in  the  deddon  establishes  the  same  doctrine. 

Snits  of  this  character  have  frequently  arisen  in  this  state, 
and  the  ralings  of  oor  courts  at  niri  priiu  hare,  we  think, 
been  quite  uniform  on  this  pdnt.  The  law,  as  we  deem  it  to 
•list,  is  this:  A  school-master  has  the  right  to  inflict  reasonable 
corporeal  punishment  He  must  exercise  reasonable  judgment 
and  discretion  in  determining  when  to  punish,  and  to  what 
extent  In  determining  upon  what  is  a  reasonable  punishment, 
various  considerations  must  be  regarded,  the  nature  of  the 
offense,  the  apparent  motive  and  disposition  of  the  offender, 
the  influence  of  his  example  and  conduct  upon  others,  and  the 
Bex,  age,  size,  and  strength  of  the  pupil  to  be  punished.  Among 
reasonable  persons,  much  difference  prevails  as  to  the  circum- 
stances which  will  justify  the  infliction  of  punishment,  and  the 
extent  to  which  it  may  properly  be  administered*  On  account 
of  this  difference  of  opinion,  and  the  difficulty  which  exists  in 
determining  what  is  a  reasonable  punishment,  and  the  advan- 
ti^e  which  the  master  has  by  being  on  the  spot  to  know  all 
the  drcumstances,  the  manner,  look,  tone,  gestures,  and  lau- 
goage  of  the  offender  (which  are  not  always  easily  described), 
and  thus  to  form  a  correct  opinion  as  to  the  necessity  and 
extent  of  the  punishment,  considerable  allowance  should  bt 
made  to  the  teacher  by  way  of  protecting  him  in  the  exercise 
of  his  discretion.  Especially  should  he  have  this  indulgence 
when  he  appears  to  have  acted  from  good  motives,  and  not 
from  anger  or  malice.  Hence  the  teacher  is  not  to  be  held 
liable  on  the  ground  of  excess  of  punishment,  unless  the  punish- 
ment is  clearly  excessive,  and  would  be  held  so  in  the  general 
judgment  of  reasonable  men.  If  the  punishment  be  thus 
clearly  excessive,  then  the  master  should  be  held  liable  for 
Buch  excess,  though  he  acted  from  good  motives  in  inflicting 
the  punishment;  and  in  his  own  judgment  considered  it  neces- 
sary, and  not  excessive.  But  if  there  is  any  reasonable  doubt 
whether  the  punishment  was  excessive,  the  master  should  have 
the  benefit  of  the  doubt.  Upon  this  point  there  was  error  in 
the  charge. 

III.  The  court  admitted  evidence  to  show  that  the  general 
character  of  the  defendant,  as  a  master,  in  governing  his  school 
was  mild  and  moderate. 

As  the  court  put  the  case  to  the  jury  upon  the  question  of 
the  defendant's  malice  in  inflicting  the  punishment,  this  evi- 
dence, in  that  view,  might  be  admissible  as  tending  to  disprove 
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cmcb  intent  It  might,  perhaps,  be  proi)er]7  said,  that  the  na- 
ture of  such  an  action,  taming  upon  that  point,  involved  the 
character  of  the  defendant. 

But  as  we  have  already  decided  that  the  question  Of  exces- 
sive punishment  is  not  affected  by  the  motive  or  intent  of  the 
master,  we  are  of  opinion  that  this  evidence  of  general  good 
character  is  not  admissible  upon  that  issue.  Gk)od  character 
does  not  tend  to  prove  that  the  assault  and  battery  were  or 
were  not  committed,  or  that  the  punishment  was  or  was  not 
excessive. 

But  when  evidence  is  given  tending  to  show  that  the  master 
acted  maliciously  or  wantonly,  from  an  evil  heart,  and  the 
plaintiff  claims  to  recover  damages  on  that  ground,  there,  we 
think,  the  evidence  would  be  admissible  (1  Greenl.  Ev.,  sec. 
54,  and  notes)  to  rebut  such  intent.  But  it  should  he  strictly 
limited  to  that  purpose.  In  other  respects,  we  find  no  error  in 
the  charge. 

IV.  Whether  a  rawhide  was  a  proper  instrument  of  punish- 
ment, was  left  to  the  jury  with  very  suitable  instructions. 

The  evidence  to  show  that  the  rawhide  was  used  in  other 
schools  in  the  vicinity  was  properly  admitted  to  rebut  the 
charge  of  malice,  by  showing  that  he  did  not  resort  to  an  uii« 
usual  instrument  of  punishment. 

The  testimony  to  show  the  plaintiff  did  not  claim  an  excess 
of  punishment  on  the  first  trial  was  proper,  as  tending  to  prove 
that  that  claim  on  the  then  pending  trial  was  not  well  founded. 

Judgment  reversed. 

AuTHOBXTT,  DuTUES,  AND  PowKHS  OT  ScHOOL-TEAOHEBS.  A  school-ieaclier 
18  one  who  insfcmets  a  c<>UectiYe  body  of  papils,  generally  youths.  There  are 
two  claases  of  school-teachers:  1.  Private-school  teachers,  or  those  who  open 
schools  on  private  account,  and  are  not  responsible  to  any  higher  power  for 
the  manner  of  conducting  their  schools;  and  2  PabUc-school  teachers,  or 
those  who  are  employed  to  teach  under  the  control  of  the  school  authorities  of 
the  state.  The  duties  of  the  two  are  identical,  but  their  authority  and  pow* 
ers  are  modified  by  the  different  conditions  under  which  they  are  situated. 
The  powers  and  authority  of  the  former  class  are  somewhat  autocratia  They 
make  their  own  rules  and  regulations,  and  prescribe  the  course  of  study  in 
their  schooU.  Those  who  desire  may  attend,  but  must  comply  with  the  rulea^ 
regulations,  and  oourse  of  study.  As  the  teacher's  compensation  oomei 
directly  from  the  pupil,  his  parent^  or  guardian,  the  latter  may  regulate  and 
limit  the  power  and  authority  of  the  teacher  by  contract.  The  rule  is  essen- 
tially  different  with  regard  to  the  teacher  of  a  public  sohooL  Under  a  frea 
government  instituted  by  the  people  for  themselves,  it  is  believed  that  a  gen- 
eral education  of  the  maasea  is  Deoessary  for  the  perpetuation  of  our  free 
form  of  govsnunent^  and  in  order  that  the  liberties  of  the  people  shall  be 
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praerred.  The  gcvfBmnieiit,  therefore,  has  nndertaken  the  teak  of  proriding 
free  achoolay  that  this  end  may  be  accomplished,  ^le  contevl  of  these  schoob 
b  ia  the  goTemmeut,  and  U  placed  by  it  under  the  special  control  of  boards 
of  edacationy  called  by  vanous  names  in  di£EiBrent  portioos  of  oar  common 
coontry.  Ai  these  schools  are  provided  by  anthority  of  the  goremment,  it 
follows  that  the  citisens  have  certain  rights  in  them:  Ward  v.  Floods  38  CaL 
80;  Hmgku  ▼.  OcodeO,  3  Pittsb.  264.  There  have  frequently  been  contentions 
eoDceming  these  ri^ti.  They,  in  a  great  measore,  have  been  settled  in  the 
school  d^artment,  bat  some  of  them  have  been  referred  to  the  jndidsl  de- 
partment of  the  government  for  adjostment.  It  is  concerning  the  dntieSk 
sathorxties,  and  powers  of  the  teachers  in  this  class  of  schoolB  of  which  we 
dull  ^:eat  here,  as  they  are  affected  by  the  rights  of  the  citiaen,  and  as  they 
are  contitdled  by  the  aathority  of  the  several  boards  of  education  or  oUmt 
school  offioers. 

The  sdioQl-teacher's  principal  duty  is,  as  the  name  implies,  to  instract.  It 
is  essential  that  he  should  be  qualified  in  point  of  learning  to  impart  to  the 
popils  the  information  they  seek.  He  shoold  also  posBOss  the  facalty  or  tact 
of  presenting  &e  information  given  to  them  in  soch  langoage  and  manner  as 
their  advancement  and  comprehension  will  enable  them  to  understand.  He 
is  an  executive  officer,  and  as  such,  must  enforce  order  and  decorum  in  his 
■ehool:  Sutae  ▼.  LcweU,  10  Allen,  150;  otherwise  all  his  teaching  will  go  for 
naught.  Boles  are  necesnry  for  the  orderly  oondnct  of  a  schooL  Theae 
duxdd  be  supplied  to  the  teacher  by  the  board  which  has  the  spedal  charge 
of  the  school:  Bodgkmt  ▼.  Jtockport,  105  Mass.  476;  Buaadlv.  Lynvfidd,  116 
Id.  386;  DriU  v.  Suodgram,  66  Mo.  280;  BoberU  v.  /Boston,  5  Cuah.  200; 
SpUkr  ▼.  Wcbum,  12  Allen,  128;  FerrUer  v.  Tyler^  48  Vt  471;  8taU  ex  reL 
Burpee  ▼.  Barton,  45  Wis.  150.  If  the  board  feuUs  to  do  this,  the  former  may 
make  and  promulgate  all  needful  rules.  It  frequently  happens  ako  that 
emergencies  arise  which  require  prompt  actum,  and  for  which  the  rules  do 
not  provide  a  remedy;  in  soch  cases  the  teacher  must  act,  and  lus  act  is  binding 
until  the  board  direct  otherwise:  Sherman  v.  CharUaiOMm,  8  Cuah.  163;  Hodg^ 
kh»  r.  Boeiport,  atpra;  HMmv.Laweli,wpra;  Kidderv.  C%e/fis,59N.  H.  473; 
BmtadL  v.  Lyni^ld,  smpra;  8UUe  ex  reL  Burpee  v.  BtwioHf  eupra;  Dannenhqffer 
V.  Stale,  60  Ind.  205.  It  is  alM>  a  duty  of  the  teacher  to  familiarise  himself 
with  the  rules  of  the  school:  MeLelUm  v.  Board  etc  Public  Schoois,  15  Mo. 
App.  362;  EUie  v.  I^orth  CaroUna  IntL,  68  K.  C.  427.  Teachers  should  in- 
struct by  their  own  example  as  weU  as  by  their  precept.  Children  naturally 
copy  the  manners  and  aayings  of  their  elders.  Henoe  the  teachers  should  de- 
mean themselves  correctly,  end  by  this  means  a  great  portion  of  the  instruo- 
tion  required  of  them  may  be  imparted.  Inspeaking  also,  it  is  an  imperative 
daty  that  they  should  carefully  guard  themselves  against  using  any  except 
oocrect  ezpresBions  of  language.  They  must  also  comply  with  statutory  regu- 
lations:  Crodjy  v.  Sthool  Dietrid,  35  Vt.  623.  The  rules  promulgated  by 
boards  of  education  must  be  reasonable  end  such  as  will  promote  the  general 
welfare  of  the  schoob  snd  pupils:  DriU  v.  Snodffraee,  66  Mo.  286. 

School-teachers  stand  toward  their  pupils  in  loeo  parenUa,  and  during  the 
periods  of  time  that  the  pupils  are  under  their  control,  teachers  have  the  same 
powers,  duties,  and  authorities  over  pupils  that  parents  ordinarily  have  over 
their  children:  State  ▼.  Pendergraea,  31  Am.  Dec.  416;  1  BUI  Com.  453,  454; 
2  Kent's  Coul  169,  170;  1  Hale  P.  C.  473,  474.  The  pupil  is  under  suofa 
power,  etc.,  of  the  teacher  from  the  time  he  leavee  the  parental  roof  for 
school  until  he  reaches  it  again  on  his  return  from  schooL  To  this  point  the 
priiMiipal  case  has  been  cited  and  approved  in  BemUek  ▼.  Babeodt,  31  lowst 
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662;  Bee  alio  Shermm  ▼.  OharksiovH,  8  Cuah.  160.  And  such  oontrol  extends 
to  aXL  acts  oonmiitted  oat  of  school  hours,  if  the  eflfoct  thereof  reaches  within 
the  school-room  during  school  hours,  or  is  detrimental  to  the  good  order  and 
best  interests  of  the  papils:  Id. 

The  public-school  teacher  does  not  act  independently  like  other  pablic  ser- 
vants, bat  under  the  roles,  rogalations,  and  instrnctions  of  the  school  board. 
There  ia  no  priyity  between  him  and  the  parents  of  the  papili  who  attend  his 
school:  Spear  ▼.  Ownminffa,  34  Am.  Dea  53;  Dcwb  t.  Beaton,  133  Mass.  103. 
Henoe  he  is  not  responsible  to  them  for  refusing  to  reoeiTe  a  papil  in  his 
school    The  doctrine  of  the  principal  case,  that  he  is  clothed  with  powers  in 
many  respects  judicial,  and  for  acts  done  in  porsoanoe  of  such  power  he  is 
not  to  be  held  responsible  either  in  a  civil  or  a  criminal  action,  unless  indeed 
he  may  act  maliciously,  is  well  established:  State  ▼.  PendergraeSf  31  Am.  Dec 
416^  and  note  419;  Cooper  v.  MeJunkhh  4  Ind.  290;  Stevens  ▼.  Faeeett,  27  Me. 
280;  Commomoealth  y.  BandaU,  4  Gray,  36;  State  ▼.  Staioup,  2  Ired.  S2;  StaU 
▼.  Al/ord,  68  N.  0.  323;  McComdcky,  Burt,  95  HI  266;  Speat  t.  OwmnOnffe, 
84  Am.  Dec.  53,  and  note  56;  ChirchiaY.  Fewhes^  13  Bradw.  523;  524;  Sta;^ 
V.  Bhoadee,  Phila.  453;  Jenkku  y.  Waldron,  11  Johns.  114;  Harmon  r.  Tap- 
penden,  1  East,  555;  DrUt  y.  Snodgnua,  66  Mo.  286;  Sehortgemr.  WUmm,  48 
Mo.  253;  Stewart  y.  Southard,  17  Ohio,  402;  Boe  y.  Deming,  21  Ohio  St  666; 
MUla  y.  Dean,  32  N.  Y.  489;  Hinea  y.  Loekport,  50  Id.  236;  Jordan  v.  Bamaon, 
49  N.  H.  199;  Gregory  y.  Brooka,  37  Conn.  365;  Morgan  y.  Dudley,  68  Am. 
Dec  735,  and  note  750.    Pupils  must  obey  reasonable  requirements  of  the 
teacher:  Ouemeey  v.  Pitken,  32  Vt.  224,  poat,  p.  171;  Stater.  Mkner,  60 lawn, 
152;  State y.  Pendergraaa,  supra,  endnote;  Cooper  y.  McJunJan,  supra;  Dtumen- 
kfffer  y.  State,  69  Ind.  295.    The  teacher  is  the  substitute  of  the  parent;  is 
charged  in  part  with  the  performance  of  his  duties,  v^  i^  the  exercise  of 
these  delegated  duties  is  invested  with  his  power.    The  law  has  not  undertaken 
to  prescribe  stated  punishments  for  particular  cffenses,  but  has  contented  itself 
with  the  general  grant  of  the  power  of  moderate  correction,  and  has  confided 
the  gradation  of  punishments  within  the  limits  of  this  grant  to  the  discretion 
of  the  teacher.    The  line  which  separates  moderate  correction  from  immod- 
erate pumshment  can  only  be  ascertained  by  reference  to  general  principles: 
State  y.  Pendergrasa,  supra,  and  note.    All  the  decisions  upon  the  subject 
sanction  the  use  of  corporeal  punishment  in  schools:  Cooper  v.  MeJunhin,  supra; 
Gardner  v.  State,  4  Ind.  463;  Dannenhqffer  v.  State,  69 Id.  295;  Stater,  Barton, 
45  Wis.  150;  Hathaway  y.  Bke,  19  Vt.  102;  Derkma  v.  Ooaa,  20  Cent.  L.  J.  418; 
StaU  v.  Black,  Winst  266;  State  v.  Bhoades,  Phila.  453.    While  corporeal 
punishment  is  thus  countenanced,  the  tendency  of  public  sentiment  and  the 
general  tone  of  the  decisions  tend  toward  its  final  abolishment,  and  it  is  evi- 
dent that  this  mode  of  punishment  will  disappear  from  the  schools  as  it  has 
already  disappeared  from  the  list  of  punishment  of  crimes. 

It  is  not  easy  to  state  with  predLsion  the  power  which  the  law  grants  to 
school-masters  and  teachers  witii  respect  to  the  correction  of  their  pupils.  It 
is  snalogous  to  that  which  belongs  to  parents,  and  the  authority  of  the  teacher 
is  regarded  as  a  delegation  of  parental  authority.  One  of  the  most  saored 
duties  of  parents  is  to  train  up  and  qualify  their  children  for  beooming  useful 
and  virtuous  members  of  society;  this  duty  cannot  be  effectually  perfcmned 
without  the  ability  to  command  obedience,  to  control  stubbomess,  to  quicken 
diligence,  and  to  reform  bad  habits;  and  to  enable  a  teacher  to  exercise  this 
salutary  ttw&y,  he  is  armed  with  the  power  to  administer  moderate  oorreotioii 
wlien  he  shall  believe  it  to  be  just  and  necessary:  Stevens  v.  Fasaett,  27  Me.  266; 
Stale  V.  Mimer,  50  Iowa,  152,  citing  and  approving  the  principal  case;  Derkkaa  v. 
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Omu^  20  Ceak  L.  J.  418;  IVMrit  T.  Altai  183  Hub.  lOS.  Agifart  aa  «ipNM 
order  of  tlie  bond  of  adnottion  he  oaanot  enlbroe  Ids  nil«;  Fmrkmr  t.  Sdkeol 
IHtLy  5  Lea,  625.  He  has  ponrer  to  snspsod  pupils  lor  eaase:  Sia$$  t.  Hkwta^ 
45  Wis.  150;  Paritrr,  School  DitL,nipra:  Davk r.  Boikm, mpra;  FarHkrv. 
Tyler,  48  Vt.  444.    Ho  also  has  to  a  limited  extent  the  power  of  ezpnlrim. 

In  an  action  by  a  teachsr  against  a  school  oommittse  for  her  salary,  it  ap- 
peared that  the  toachor  had  left  the  schocd  biHsanti>  tiie  ooounittse  insisted 
upon  reinstating  in  the  echoed  a  papil  who  hsd  been  expelled  by  the  teacher. 
The  ooort  diarged  tiie  jnry  that  it  was  tiie  dnty  of  the  teacher  first  to  exhsast 
all  other  means  to  pieseiTO  order  and  enforce  the  miss  of  the  school,  and 
when  that  fsilod,  she  wonld  thwi  be  justified  in  expelling  the  contamacioiis 
papQ;  that  the  committee  had  no  right  to  insist  npon  the  return  of  the  pnpi]« 
end  if  they  did  so  insist,  the  teacher  was  jostified  in  learing  the  sohooL  The 
theory  of  the  caee  is  that  by  sach  action  tiie  committee  prerwited  the  teacher 
from  complying  with  her  contract  to  teach:  8eoU  ▼.  School  DuL,  46  Vt.  4fi2. 
The  appellate  court  sustained  the  lower  coort,  and  in  doing  so  the  court  re- 
msiks:  "  The  teacher  could  not  perfbrm  the  dntiee  of  her  employment  without 
maintaimng  proper  and  necessary  discipline  in  the  school,  and  when  all  her 
other  means  for  doing  so  failed  in  respect  to  the  boy,  it  was  her  right  end 
mig^t  be  her  dnty  to  expel  him  to  eave  the  rest  of  the  school  from  being  in* 
jmed  by  his  presence.'*    lliis  Tiew  is  supported  in  Hvffhu  v.  Ooodellf  3  Pittsb. 

The  rules  herein  laid  down  are  applicable  to  the  treatment  of  all  pupils^ 
sod  the  fact  that  they  are  adults  does  not  vary  the  role.  If  they  place  them- 
selves  in  a  school  as  a  pupil,  they  are  bound  by  its  rules,  etc.,  and  are  under 
tiw  control  of  the  teacher:  StevensT.  FatoeU,  27  Me.  278;  Siaier,  Mimer,  45 
Iowa,  248.  To  enforce  his  orders  sad  theruleeof  the  school,  the  teadier  may, 
if  Docessary,  call  in  assistaace:  Siaie  ▼.  WiWamo,  27  Vt  766;  iftMse  ▼.  Lowell, 
10  Allen,  149.  In  cases  of  conflict  of  authority  between  the  school-teachers, 
officers,  etc.,  and  the  parents  or  guardians  of  pupils,  the  reaaonabla  require- 
meats  of  the  former  must  govern:  FerrUer  ▼.  Tykr,  48  Vt.  410^11,  citing  and 
i^yproving  the  principal  case;  Morrow  v.  Wood,  35  Wis.  50. 

If  a  teacher  is  not  authorised  to  teach  school,  by  resson  of  not  having  a 
proper  certificate  to  teach,  his  powers  as  a  de/acto  teacher  are  the  eame  as  if 
faepaesessed  each  certificate:  KidderY,  OKeOia^  59K.  K  473.  The  powers  of 
s  private  school  teacher  are  somewhat  broader  than  those  of  pubUo-scbodl 
teachers^  and  he  may  expd  a  pupl  from  his  school  for  misooodnot»  and  needs 
oo  lugher  eakibontj  than  he  himself  posssssas  to  enforce  his  ordessx  Siale  v. 
WUBamt,  27  Vt.  756. 


HOADLBY   U   HoUBB. 

[12  VXBMOMT,  179.] 

^g^ivny^  09  OovoLAOt  OAHHOT  Bi  Kads  after  proper^  purchased  under 

the  contraoi  haa  been  received  in  packages,  and  after  using  a  portion  of 

it  whioh  was  not  put  in  a  case^  it  being  a  very  small  portion,  and  after 

credit  has  been  given  by  buyer  to  seller  on  his  book-account,  if  it  should 

ilterwards  appear  upon  examination  that  there  was  only  a  diflerenoe 

in  quality  in  the  goods  delivered  and  those  called  for  in  the  contract. 

RncBuni  OY  CoHTaAOT  oah  bs  Mijm  after  the  property  purchased  has 

bseu  received  from  the  seller  by  the  buyer,  and  after  credit  has  been 
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gnm  to  tiia  temer  by  tha  latter  npoo  his  books,  if  it  afterwards  appaajr* 
tiial  it  is  not  of  tfao  same  kind  or  class  as  that  called  for  in  the  oontr«ot. 

OoBTBacr  GAKVOT  BS  RxBCiHDKD  if  at  the  time  srticles  were  delivered  under 
it  to  the  porchaser  hj  the  seller,  the  former  coold  have  discovered,  by 
using  ordinary  diligenoe,  that  they  were  not  of  the  kind  he  iMungained  for. 
If  the  articles  are  packed  in  barrels  and  the  barrels  are  headed  np,  the 
purchaser  need  not  open  the  packsges  to  examine  the  goods.  He  mos^ 
however,  as  soon  as  the  caose  of  reseinion  is  discovered,  give  notice  ai 
his  resdaion,  and  retam  the  property. 

To  Baaanm  Ooribact,  the  person  rescinding  most  pat  the  other  party  to  the 
contract  in  the  same  ntuation  he  was  in  prior  to  the  making  of  die  cam- 
tract^  or  if  this  cannot  be  done,  he  nmst  be  paid  the  damages  he  has  sue- 
tained  by  reason  of  the  contract.  A  simple  offiar  to  pay  is  not  sufficient^ 
bat  an  aetoal  tender  of  the  money  most  be  made. 

Action  upon  a  book-account.  The  auditor  reported  the  fol- 
lowing {aucts:  September  30, 1857,  plaintiff  contracted  to  seU 
defendant  a  quantity  of  mess  pork  at  twenty-three  dollars  per 
barrel,  which  plaintiff  was  to  deliver  at  defendant's  store:  Oc- 
tober 2,  1857,  plaintiff  delivered  six  and  one  half  barrels  of 
pork  to  defendant.  The  barrels  were  headed  up  tight.  The 
half-barrel  was  open  and  contained  mess  pork.  Defendant 
credited  plaintiff  with  the  amount  due  him  for  that  quantity 
of  mess  pork  on  his  book-account.  Mess  pork  consists  solely 
of  the  sides  of  hogs  between  the  hams  and  shoulders,  with  the 
bone  in.  The  pork  delivered  consisted  of  these  side  pieces, 
and  also  neck,  shoulder,  and  rump  pieces  of  the  hogs,  to  the 
amount  of  about  one  fourth  of  the  whole.  The  pork  delivered 
on  account  of  this  was  not  worth  more  than  twenty-one  dollars 
per  barrel.  Defendant  discovered  the  deception  first  on  Octo- 
ber 21, 1857,  upon  opening  the  barrels,  he  having  then  sold  aU 
the  mess  pork  contained  in  the  half-barrel.  Immediately,  de- 
fendant notified  plaintiff  that  the  pork  was  subject  to  the  lat- 
ter's  order,  because  it  was  not  mess  pork,  and  that  all  the  pork 
was  in  defendant's  cellar  except  the  half-barrel,  which  he  had 
sold,  and  he  would  pay  for  it.  On  the  same  day  plaintiff 
brought  this  suit.  Afterwards,  and  about  one  week  before  the 
term  of  court  at  which  it  was  returnable,  defendant  tendered 
to  plaintiff  fifteen  dollars,  the  value  of  the  half-barrel  of  pork, 
and  all  costs  up  to  time  of  tender.  Plaintiff  refused  to  accept 
the  tender.  The  balance  of  the  pork  remained  in  defendant's 
cellar  until  after  the  trial.  Judgment  for  plaintiff  for  the 
actual  value  of  the  pork  that  was  delivered,  viz.,  twenty-om» 
dollars  per  barrel. 

H,  R.  Bearddey^  for  the  defendant. 

E.  O.  and  L.  H.  Edson,  and  W.  W.  WhiUj  for  the  plaintiff. 
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By  Conit,  Aldis,  J.  Two  qaestions  arise  upon  the  auditor's 
report:  1.  Had  the  defendant  a  right  to  rescind  the  contract? 
2.  If  he  had  the  right,  did  he  so  exercise  it  as  to  enable  him 
to  defend  against  this  suit? 

1.  The  report  shows  that  the  plaintiff  was  to  deliver  the 
defendant  mess  pork;  that  the  pork  he  delivered  was  not  mess 
pork,  but  was  of  a  different  description  or  kind,  and  not  merely 
of  a  different  or  inferior  quality;  and  that  when  delivered  it 
was  salted,  packed,  and  headed  up  in  barrels,  so  that  the  de- 
fendant coidd  not  discover  that  it  was  of  a  description  different 
from  the  kind  he  was  to  have;  that  in  about  two  weeks  he 
discovered  that  it  was  of  a  different  description  of  pork  from 
mess  pork;  that  during  the  two  weeks  he  had  used  and  sold  a 
half-barrel  which  was  mess  pork,  before  he  could  discover  the 
difference  of  the  rest  of  it  from  the  kind  he  was  to  have. 

After  thus  receiving  the  pTopertj  and  crediting  the  plaintiff 
for  it  on  a  book,  and  using  a  part,  though  but  a  small  part,  of 
it,  the  defendant  could  not  rescind  the  contract  for  a  mere  in- 
feriority in  the  quality  of  the  article.  The  difference  must  be 
one  of  kind  or  description.  The  article  must  turn  out  of  a 
different  description  in  kind  or  class  from  the  article  named 
in  the  contract. 

It  appears  from  the  auditor's  report  that  mess  pork  has  a 
precise  meaning  in  trade,  and  comprises  only  that  pork  that  is 
taken  from  the  sides  of  the  hog  between  the  shoulders  and  the 
hams,  and  no  other  part  of  the  animal;  and  that  the  pork 
delivered  contained  neck,  rump,  and  shoulder  pieces,  in  quan- 
tity about  one  quarter  of  the  whole.  It  would  seem  that  this 
was  a  difference  in  kind,  and  not  merely  in  quality,  and  that 
the  defendant  might  well  say  this  is  not  the  article  the  plain- 
tiff was  to  deliver. 

Again,  he  could  not  rescind  the  contract,  if  at  the  time  of 
the  delivery  of  the  article  he  could  have  discovered,  by  the 
use  of  ordinary  diligence,  that  it  was  not  of  the  kind  be  bar- 
gained for.  But  it  would  seem  that  the  pork  was  packed  in 
barrels,  and  the  barrels  headed  up,  and  that  without  unpack- 
ing he  could  not  discover  the  defect;  and  that  in  a  short  time 
he  did  discover  the  defect,  and  then  immediately  gave  notice 
to  rescind  and  return  the  property. 

Nor  could  the  defendant  rescind  the  contract,  unless  both 
parties  could  be  put  in  the  same  situation  in  which  they  were 
when  the  contract  .was  made.  This  seems  to  be  a  rule  which 
Ims  been  adhered  to  with  great  strictness.    Hence,  when  one 
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of  the  partieB  has  derived  a  benefit  from  the  enjoyment  of  tho 
contract,  aa  in  the  leading  case  of  HwU  y.  SUk^  6  East,  449, 
or  may  have  been  injured  by  the  other  party's  nse  and  posses- 
sion of  the  property,  though  but  for  a  short  time,  as  in  Beed  y. 
Elandfordy  2  You.  &  Jer.  278,  there  the  contract  cannot  be 
rescinded.  Hence  in  Mayer  v.  DwineU,  29  Vt  303,  where  the 
right  to  rescind  was  reserved  in  the  contract,  the  use  of  the 
property  to  a  greater  extent  than  was  necessary  to  test  it  was 
held  to  bar  the  defendant  from  his  right  to  rescind. 

In  MuUer  v.  Eno^  3  Duer,  421,  it  is  held  that  an  implicatioQ 
of  warranty,  attached  to  a  purchase  of  goods,  should  last  no 
longer  than  is  reasonably  necessary  for  the  examination  of  the 
articles. 

In  Lyon  v.  Bertram^  20  How.  150,  the  cases  on  this  subject 
are  reviewed  by  Judge  Campbell,  and  the  doctrine  sustained 
that  if,  upon  a  sale  with  warranty,  the  vendee  receive  a  part 
of  the  goods  sold,  and  sell  them,  and  then  discover  the  defect, 
he  cannot  then  rescind  the  contract  and  refuse  to  receive  the 
remainder.  His  remedy  would  be  by  showing  his  damages  in 
a  suit  against  him,  or  by  commencing  an  action  himself  for 
the  breach  of  contract.  But  in  applying  these  general  prin- 
ciples to  the  facts  of  this  case,  the  court  do  not  concur  in 
opinion,  and  do  not  therefore  pass  upon  this  point,  as  there  is 
another  point  in  regard  to  the  manner  in  which  the  right  to 
rescind  was  exercised  (granting  it  to  exist)  that  is  decisiye  of 
the  case  in  favor  of  the  plaintiff. 

If  the  defendant  had  the  right  to  rescind,  he  was  bound  jto 
exercise  the  right  so  as  to  restore  the  plaintiff  to  the  condition 
in  which  he  was  when  the  contract  was  made.  Even  if  it  was 
the  fault  of  the  plaintiff  that  the  pork  was  so  packed  as  to 
conceal  the  defect  and  oblige  the  defendant  to  use  some  of  it 
before  he  could  discover  the  defect,  and  that  it  was  thus  owing 
to  the  plaintiff's  wrongful  act  that  the  defendant  could  not 
upon  rescinding  return  the  whole  of  the  property  as  he  re- 
ceived it;  still,  it  was  his  duty,  not  only  to  rescind  and  to 
return  the  property  on  hand,  but  also  to  restore  to  the  plaintiff 
the  value  in  money  of  the  p%rt  he  had  used.  This,  perhaps, 
was  all  he  could  do  to  restore  the  plaintiff  to  his  former  con- 
dition, but  this  much,  at  least,  he  was  required  to  do.  It  was 
not  enough  to  offer  to  pay  for  the  half-barrel  he  had  sold;  he 
should  have  tendered  to  the  plaintiff  the  value  of  the  property 
be  had  thus  used.  This  he  did  not  do.  He  said  to  the  plain- 
tiff that  he  would  pay  him  for  the  pork  he  had  used,  but  bo 
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did  not  tender  or  offer  him  any  sum  whatever  by  way  of  pay* 
ment.  The  plaintiff  was  not  bound  to  rely  on  the  defendant's 
promise  to  pay  him.  He  had  a  right  to  treat  the  ocxitract  as 
not  rescinded  until  an  actual  tender  of  the  money  for  the 
property  which  was  not  returned.  This  seems  to  be  the  nece»- 
Boiy  resulty  taking  the  most  fEkvorable  view  thai  we  can  take 
of  tbo  defendant's  right  to 
Judgment  affirmed. 


&IOHT  ow  Rmophton  mnst  be  ezeroiiad  a4  theanriiart  piMliflabla 
titer  disooveiy  of  ilio  canae:  See  MaUetom  ▼.  HcU,  45  Vt  M2;  Oaimr.  B§m^ 
43  Id.  299;   WltitamUfy,  Demo,  G2 16.983. 

BtOLACB  OF  fizTBBSs  Wakbaittt  doet  not  OQtitle  tho  purrlinwr  to  reMiml 
e  amtrmct  of  Bala:  MaUeson  ▼.  ffcU,  45  Vk  94%  oitii^^  tiio  princ^el  mm. 
Bee,  m»  to  right  of  rwtciaBion  by  a  partj  who  bss  \mtm  drfiwuUd  in  making 
eoolnel^  Ikfwmer  t.  Smkh,  atUe,  p.  148L 


GuEBNSEY  V.  Fmas. 

pttYSBMOIR^SM.] 

BuMKHABLB  RsQUXBSiixRn  OF  TiAOBBR  mast  be  obeyed  by  hii  papfls» 
RaqunsMKirr  to  Warn  OoicFOSiiioin  it  feaaonable,  and  teaohflr  may  espil 

a  po^  wbo  penistently  lefoiea  to  oooq^y  with  the  rnkw 
BxpuunoH  nunt  Sohoql  m  Fluxna  Bnainr  for  penistent  dieobadiHkOd  «l 

apopiL 

Case.  Plea,  not  goilty.  Canae  tried  by  eonrt  Judgment 
for  defendant.  Plaintiff  appealed.  Defendant  was  a  pm- 
rlcntial  committee.  He  employed  a  teacher  for  the  district 
school.  Plaintiff  was  one  of  the  pupils,  and  was  studying  in 
the  school  the  following  branches,  viz.:  arithmetic,  geography, 
grammar,  reading,  and  writing.  The  teacher  required  all  the 
papils  in  grammar  to  write  compositions  regularly  during  the 
term.  Plaintiff  declined  to  do  so.  He  was  remonstrated  with 
and  persuaded  by  the  teacher  and  committee  to  no  purpose. 
The  committee  visited  his  parent,  and  informed  him  if  he  did 
not  wish  his  son  to  write  compositions  to  send  a  request  to  the 
teacher  to  excuse  him,  and  she  would  do  so.  The  teacher  sent 
the  boy  specially  to  his  fiEkther,  with  a  request  to  know  if  be 
desired  to  commimicate  with  her  on  the  subject.  He  failed  to 
tiend  any  communication  to  her,  except  that  he  had  no  business 
with  her,  and  if  she  had  any  with  him  to  come  .to  see  him.  As 
a  last  resort  for  continued  refusal  of  the  pupil  to  comply  with 
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her  requirement,  she  expelled  him  from  the  school,  under  the 
advice  and  direction  of  defendant,  as  such  committee. 

/.  A,  Wingy  for  the  plaintilBf. 

Peck  and  Colby ^  for  the  defendant. 

By  Court,  Bbdfisld,  C.  J.  We  are  called  to  determine,  in 
this  case,  the  propriety  of  excluding  a  pupil  from  the  common 
schools  for  refusing  to  write  compositions,  as  it  is  called.  This 
will  depend  upon  the  reasonableness  of  the  requirement.  Per^ 
sons  will  no  doubt  differ  very  considerably  in  regard  to  the 
benefit  or  wisdom  of  such  a  course  of  instruction  in  the  com- 
mon schools.  There  is,  no  doubt,  of  late,  in  some  quarters, 
manifested  a  disposition  to  push  the  extent  of  instruction  in 
the  common  schools  altogether  beyond  anything  which  had 
been  dreamed  of  when  the  system  was  inaugurated.  And  it  is 
impossible  to  determine  how  far  it  may  or  may  not  be  carried 
hereafter.  The  thing  is  important,  and  will  always  be  popu- 
lar, and  in  such  cases  the  natural  tendency  is  onward.  And 
we  feel  no  disposition  to  check  this  onward  progress,  so  long  as 
it  is  conducted  with  due  regard  to  the  legislative  provisions 
upon  the  subject. 

The  statute  requires  '^  each  organized  town  to  keep  and  sup- 
port one  or  more  schools,  provided  with  competent  teachers  of 
good  morals,  for  the  instruction  of  the  young  in  orthography, 
reading,  writing,  English  grammar,  geography,  arithmetic, 
history  of  the  United  States,  and  good  behavior." 

It  is  not  necessary  to  inquire  into  the  propriety  of  extend- 
ing the  course  of  instruction  in  the  common  schools,  maintained 
at  the  public  expense,  beyond  this,  so  as  to  include  those 
branches  taught  in  the  academies  and  colleges.  There  is  cer- 
tainly great  reason  to  question  the  propriety,  and  even  the 
legality,  of  such  an  extension.  And  still  it  may  be  more  use- 
ful and  more  of  general  public  concern  than  some  things  which 
are  done  at  the  public  expense.  It  is  too  important  and  diffi- 
cult a  subject  to  be  discussed  gratuitously. 

But  in  regard  to  those  branches  which  are  required  to  be 
taught  in  the  public  schools,  the  prudential  committee  and  the 
teachers  must  of  necessity  have  some  discretion  as  to  the  order 
of  teaching  them,  the  pupils  who  shall  be  allowed  to  pursue 
them,  and  the  mode  in  which  they  shall  be  taught  If  this 
were  not  so,  it  would  be  impossible  to  classify  the  pupils,  or 
for  one  teacher  to  attend  to  more  than  ten  or  twelve  pupils. 

With  this  concession  to  the  teacher  of  fixing  the  mode  id 
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teaching  these  branches,  it  eeems  very  obvions  that  English 
composition  may  fairly  be  regarded  as  an  allowable  mode  of 
teaching  many  of  these  branches. 

It  is  questionable  how  far  writing  should  be  confined  to  the 
mere  forms  of  letters,  even  if  we  admit  that  that  may  have 
probably  been  the  primary  sense  in  which  it  was  introduced 
mto  the  statute.  We  must  still  admit  that  as  time  advances, 
and  improved  modes  are  adopted,  and  those  branches  be- 
come extended,  the  sense  of  the  terms  must  also  extend.  The 
jdning  of  letters  into  words,  and  words  into  sentences,  with 
the  use  of  capitals  and  punctuation  and  correct  English,  is 
indispensable  to  any  practical  use  of  writing.  And  this  is 
composition. 

80,  too,  grammar  is  more  effectually  taught  by  exercises  in 
writing  than  in  any  other  mode.  This  is  now  almost  theexclusive 
mode  of  teaching  the  grammar  of  the  classical  languages,  and 
the  modem  European  languages.  And  it  is  certainly  an  allow- 
able, and  I  have  no  doubt  a  most  efficient,  mode  of  teaching 
English  grammar.    And  this  is  composition. 

The  same  thing  may  be  said  of  some  of  the  other  branches 
named  in  the  statute.  Orthography  signifies,  literally,  writing 
correctly.  And  composition  is  the  only  mode  of  securing  cor- 
rect orthography  in  a  mode  to  be  of  practical  utility. 

So,  too,  geography  and  history  are  but  different  forms  of 
writing,  and  are  often  most  effectually  fixed  in  the  memory  of 
the  pupil  by  requiring  him  to  write  out  from  memory  his  les- 
Bons  for  the  day  or  the  week  past,  and  sometimes  a  brief  ab- 
stract of  his  lessons  for  a  longer  period.  And  these  are  but 
different  modes  of  English  composition. 

So  that  in  regard  to  instruction  in  the  specified  branches  of 
of  common  school  education,  the  writing  of  English  composi- 
tion in  different  forms  may  be  regarded  as  an  allowable  mode 
of  teaching  the  majority  of  them. 

There  is  truth  and  force  in  Lord  Bacon's  apothegm,  wherein 
he  reduces  all  learning  to  three  processes,  reading,  writing,  and 
speaking.    "^  Beading  makes  a  fall  man,  writing  a  correct  man« 
and  speaking  a  ready  man." 
Judgment  affirmed. 

RsQunuExxzrr  that  TmofrmnAn  cm  Aht  Ymamaa  or  Bdu  n  Bsab 

in  ichooly  under  peoal^  of  ezpnlaioii  in  caie  of  refoaalt  is  not  in  vioUtion  ol 
tiie  letter  or  spirit  of  the  oonstitntion:  Dtmahoe  ▼.  Ekhard*,  61  Am.  Deo.  256; 
and  It  i»  therefore  a  reaeonablB  regnUtion.    See  also  note  to  said  case:  Id.  27a. 

BaAMmjkBLB  Raun:  See  Lander  ▼.  ^SSanser,  atOe,  p.  156^  end  note. 
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CouETis  V.  Cane. 

[t2  VBBVOar,  282.] 

roBGBAflBE  nr  QooD  Faith  or  SroLur  Goon  n  Leakji  Ib  trarv  to  tb« 

owner  for  tliem,  if  he  htm  aold  them  laheeqaently. 
No  DxMAKD  n  Kboibbabt  to  he  made  for  the  pniwnon  of  ■feolan  goods 
apoa  ea  innooeiit  piuchaaer,  after  he  haa  aold  them  to  another  peraon, 
for  the  reaaon  that  each  aale  ia  aa  actual  ooiiYenioii,  and  hi  anch  caae  a 
demand  ia  not  neoeasary. 

Tboveb  for  a  quantity  of  dry  goods.  Plea,  not  guilty.  Tried 
by  a  jury.  Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. Plaintiff's  store,  in  Boston,  Massachusetts,  was  broken 
open  and  robbed  of  a  quantity  of  dry  goods,  November  22, 1855. 
About  March  1,  1856,  defendants  sold  some  of  said  goods  at 
Waterbury,  Vermont.  They  proved  that  they  purchased  the 
goods  of  merchants  in  New  York,  January  11,  1856.  That 
they  had  no  knowledge  of  the  fact  that  the  goods  were  stolen. 
There  was  no  evidence  that  at  the  time  suit  was  commenced 
defendants  had  any  of  the  stolen  goods  in  their  posses- 
sion. The  court  instructed  the  jury  that  plaintiff  was  entitled 
to  recover,  if  they  found  he  had  not  sold  the  goods,  or  parted 
with  them  voluntarily,  and  that  no  demand  on  defendant  fo. 
them  was  necessary.    Defendants  excepted  to  the  charge. 

Peck  and  Colby,  for  the  defendants. 
DiUingham  and  Durant,  for  the  plaintiff. 

By  Court,  Poland,  J.  The  jury  have  found  that  the  goods 
for  which  the  suit  was  brought  were  stolen  from  the  plaintiff, 
and  that  he  never  parted  with  his  property  in  them.  The  de- 
fendants claim  that  they  purchased  them  honestly  of  Strauss 
&  Son,  in  New  York.  If  this  were  so,  the  dofendauls  gained 
no  title  by  the  purchase,  because  Strauss  &  Son  could  convey 
none;  the  sole  title  was  in  the  plaintiff.  The  thief,  whoever 
he  might  be,  could  convey  no  title  because  he  had  none;  and 
the  same  difficulty  would  continue  to  exist  in  all  subsequent 
sales  of  the  property  deriving  title  from  this  source.  An 
honest  purchaser  could  not  be  charged  criminally,  because 
innocent  of  any  criminal  intent;  but  the  real  owner  may  avail 
himself  of  all  civil  remedies  provided  by  law  for  the  protection 
of  property. 

The  law  is  setUed  beyond  all  question,  by  repeated  cases,  to 
this  extent,  and  has  been  carried  much  beyond  it  in  very 
many.  In  Stanley  v.  Oaylard,  1  Cush.  586  [48  Am.  Dec  643], 
it  was  decided  that  if  the  bail<»r  of  a  chattel,  who  has  no  an- 
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fhoriiy  as  against  the  bailor  to  retain  or  diBpoee  of  it,  mor^ 
pigo  it  as  a  aecnrity  for  his  own  debt,  and  the  mortgagee  take 
pOBseBsion  under  the  mortgage,  the  bailor  may  maintain  an 
action  of  trespass  therefor  against  him  without  a  previous  de> 
mand.  The  opinicm  of  the  court  was  delivered  by  Metcalf,  J., 
who  made  a  very  careful  and  elaborate  examination  of  all  the 
authorities  and  cases  where  the  rights  of  purchasers  from 
vendors  who  have  no  right  to  sell,  and  the  rights  and  remedies 
of  the  real  owners  of  the  property  have  been  considered. 
Wilde,  J.,  dissented;  but  only  upon  the  ground  that  as  the  de- 
fendant,  who  had  not  disposed  of  the  property,  derived  his  title 
honestly  60m  one  lawfully  in  possession,  the  plaintiff  could 
not  maintain  trespass,  but  only  an  action  of  trover,  after  a  de- 
mand and  refusal.  Hyde  v.  NobU^  13  N.  H.  494  [38  Am.  Dec 
508],  was  very  similar  in  its  circumstances  to  the  case  in 
Gushing,  but  the  action  was  trover,  and  it  was  held  maintain- 
able without  any  demand  upon  the  defendant. 

In  Hoffman  v.  Carowj  20  Wend.  21,  S.  C,  22  Id.  285,  it  was 
decided  that  an  auctioneer  to  whom  stolen  goods  were  for- 
warded by  the  thief  for  sale,  and  who  sold  them  and  paid  the 
proceeds  to  the  thief^  without  notice  of  the  theft,  was  liable  to 
the  owner  in  trover  without  demand  and  refusaL 

The  soxmdness  of  this  last  decision  is  conceded,  not  only  by 
the  majority  of  the  court  in  the  case  in  Gushing,  but  fully  ao- 
ceded  to  by  Wilde,  J.,  in  bis  dissenting  opinion.  Probably  no 
case  can  be  found  to  conflict  with  it,  and  the  charge  in  the 
present  case  was  entirely  in  harmony  with  the  law  on  the  sub- 
ject 

No  demand  was  necessary,  because  the  sale  of  the  goods  by 
the  defendants  was  an  actual  conversion;  and  where  there  has 
been  an  actual  conversion  by  the  defendant,  a  demand  is  never 
necessary. 

It  is  only  where  no  actual  conversion  has  been  made  by  the 
defendant  of  the  property  that  it  is  necessary  to  make  a  de- 
mand, and  that  for  the  purpose  of  furnishing  evidence  of  a 
conversion:  See  cases  above  cited;  and  also  Riford  v.  MarUgcmr 
ery,  7  Vt.  411;  Grant  v.  King^  14  Id.  367. 

Judgment  affirmed. 

UoLDKR  OT  Bavk  BtLU  stolen  prior  to  thair  JMwanfw  by  bank,  if  he  r»> 
eeires  them  in  good  faith,  and  in  the  usual  cootm  of  1KlBine■i^  for  value^  may 
teeover  thereon  againat  bank,  though  he  was  guilty  of  groaa  negligence  in 
taking  them:  Woreuter  O^  Bank  ▼.  Dcrtktti^  Bani^  57  Am.  Deo.  120,  and 
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Gist  of  Acnoii  aw  Tboveb  ib  the  oonTeraton  of  goods;  oonveraion  ia  a 
fcortb  For  any  act  not  amounting  to  a  conversion  a  person  cannot  be  held 
liable  in  trover:  BurdeU  ▼.  Hunt,  43  Am.  Dec.  291 ;  see  note  to  same  case  29^ 
aa  to  what  comtitates  conversion. 

Seller  oy  Stolen  Goods  mat  bb  Held  Jaasim  for  damagee  in  exTil 
actions,  althongh  the  thief  has  not  been  prosecnted  for  theft:  JScgen  ▼.  JMt^ 
64  Am.  Dec  800.  Exception  in  favor  of  an  anctioneer  who  aaUs  witfaoat 
iiee:  Id.,  and  note  305. 


BiDEB    V.   EjILLEY. 

[82VbBMORT,968.] 

OoirnucT  to  Dxlivkb  Goods,  not  in  esse,  at  a  fatore  da j,  will  not  operate 
to  vest  title  of  the  goods  in  the  proposed  purchaser,  upon  their  being 
tendered  to  him,  if  it  is  provided  in  the  contract  that  the  goods  are  to  be 
thereafter  produced  by  cultivating  the  earth,  they  to  be  of  certain  qual- 
ities or  grades,  and  to  be  delivered  at  a  specified  time  to  the  vendee.  He 
has  a  right  first  to  examine  them  and  determine  whether  they  are  of  the 
required  standard  or  not.    If  he  refuses  them,  the  titie  wOl  not  pass. 

Mbasubb  of  Dahages  for  breach  by  a  vendee  of  a  C(mtract  of  purchase,  in  re- 
fusing to  receive  property  when  it  is  tendered  him  under  the  contract^  Is 
the  difference  between  its  contract  price  and  its  market  value  at  the  tioM 
it  was  tendered. 

Covenant.  PlaintifT  agreed  to  furnish  defendants  with  hops, 
to  be  by  him  raised  during  the  next  four  years  on  not  to  ex- 
ceed two  thousand  hills  of  vines,  to  be  cured,  packed  in  good 
fine  bagging,  and  delivered  at  Derby  to  defendants  at  or  before 
October  10th  in  each  year,  said  hops  to  be  of  Vermont  inspec- 
tion. Defendants  agreed  to  receive  said  hops,  and  pay  there- 
for on  delivery  twelve  and  one  half  cents  per  pound  for  first 
sort,  and  ten  and  one  half  cents  per  pound  for  second  sort  It 
was  provided  that  if  plaintiff  failed  to  comply  with  his  cove- 
nants, defendants  might  supply  the  deficiency  and  charge 
plaintiff  with  whatever  sum  ttiey  had  to  pay  therefor  in  excess 
of  the  said  prices.  The  first  year  defendants  accepted  the  hops. 
The  second  year  plaintiff  raised  the  major  portion  of  his  hops 
on  leased  land.  Defendants  accepted  such  as  he  had  raised 
on  his  own  land,  but  claimed  they  were  not  bound  by  the  con- 
tract to  receive  the  others.  Judgment  for  plaintiff  for  full  value 
of  the  hops  tendered,  the  lower  court  deciding  that  title  to  them 
passed  by  the  tender.    Defendants  appealed. 

Edwards  and  SUwartj  for  the  defendants. 
Cooper  and  Bartlett^  for  the  plaintiff. 
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By  Omrt,  Aldis,  J.  The  plaintiff  states  in  his  declannion 
Ihat  "  he  offered  to  deliver,  and  tendered  to  the  defandants," 
the  hope  oontracted  for,  bnt  that  *'  the  defendants  did  not  not 
woold  receive  said  h<q)B,  nor  pay  for  them,  bnt  on  the  coiitnurji 
neglected  and  refhsed,  and  still  neglect  and  refdse,  to  receive 
or  pay  for  the  same."  The  case  states  that  the  defendants  re- 
fosed  to  receive  the  hope  at  their  store  (the  place  of  delivery), 
and  they  were  taken  by  the  plaintiff  to  a  storehouse  in  the 
neighborhood  of  the  defendant's  store,  and  there  left  for  the 
defendants,  and  the  defendants  were  notified  that  the  hops 
rere  so  left  for  them.  The  court  decided  that  the  role  of 
damages  was  the  contract  price  which  the  defendants  were  to 
piy  for  the  hojis.  This  rale  of  damages  must  stand  upon  the 
principle  that  the  vendot  in  this  case,  by  offering  to  deliver 
and  tendering  to  the  defendants  the  hop^  contracted  to  be  de- 
livered, thereby  passed  the  title  to  the  vendees,  so  that  the 
hops  so  tendered  became  the  property  of  the  vendees,  and  the 
vendor's  title  to  them  ceased,  although  the  vendees  refused  to 
accept  and  did  not  accept  of  them. 

It  is  to  be  observed  that  this  is  not  the  case  of  the  sale  of 
the  specific  article  and  the  tender  of  it  to  the  vendee;  nor  is  it 
even  the  sale  of  goods  generally,  and  the  agreement  to  deliver, 
and  the  delivery  of  them  by  a  day  certain;  nor  is  it  the  sale 
and  delivery  by  the  vendor,  and  acceptance,  actual  or  oou^ 
fitructive,  by  the  vendee,  of  a  portion  of  the  property  delivered. 
The  authorities  cited  by  the  plaintiff  will  be  found  to  range 
under  some  one  of  these  heads. 

But  it  is  a  contract  to  deliver  at  a  foture  day  property  not 
then  in  esse;  property  which  is  to  be  thereafter  produced  by 
the  cultivation  of  the  earth,  and  which  is  to  be  of  a  specified 
character  and  description.  It  comes  by  analogy  within  the 
class  of  contracts  for  the  manufacture  of  goods,  and  for  their 
delivery  at  a  future  day.  In  such  cases,  the  authorities  have 
abundantiy  established  the  general  rule  that  the  article  mxist 
not  only  be  made  and  offered  to  the  vendee,  but  that  he  must 
accept  of  it,  or  it  must  be  set  apart  for  him  by  his  consent,  be- 
fore the  titie  to  it  will  vest  in  him.  And  although  the  cases, 
to  some  extent,  modify  this  general  rule,  as  where  the  parties 
agree  to  treat  the  article  as  constructively  delivered  when  fin- 
iBhed,  or  as  where  the  vendee  finds  the  materials,  and  super- 
intends or  specially  directs  in  the  process  of  manufacture,  yet 
we  find  nothing  to  make  this  case  an  exception.  It  is  obvious 
that  the  parties  did  not  intend,  and^  could  not  have  intended, 
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that  a  mere  tender  of  the  hops  by  the  vendor  should  pass  the 
title  in  them  to  the  vendee  against  his  positive  refusal  to  ac- 
cept them.  The  hops  were  to  be  raised  thereafter,  were  to  an- 
swer the  special  description  specified  in  the  contract,  and  were 
to  be  of  Vermont  inspection.  The  vendee  was  entitled  to  ex- 
amine them,  and  use  his  judgment  in  determining  whether 
they  came  within  the  contract.  They  would  not  become  his 
property  against  his  consent;  although  if  he  wrongfiiUy  refused 
to  accept  them,  he  would  be  liable  in  damages.  He  was  not 
bound  by  the  offer  of  delivery  to  accept  them,  and  treat  them 
as  his  own.  Where  the  contract  so  plaiidy  points  for  some- 
thing farther  to  be  done  by  the  purchaser,  some  further  right 
or  privilege  to  be  exercised  by  him  before  actual  delivery  takes 
place,  and  actual  possession  and  title  change,  there  the  posses- 
sion and  title  must  be  held  to  remain  in  the  seller,  and  he 
must  take  charge  of  the  property,  and  keep  or  sell  the  same  as 
he  sees  fit:  Hale  v.  Huntley ^  21  Vt.  147;  Jones  v.  Marshj  22  Id. 
144;  GUman  v.  HiU,  86  N.  H.  811;  CtrnfoH  v.  Kienied,  26 
Barb.  472. 

Granting,  therefore,  that  the  defendants,  by  refosing  to  re- 
ceive the  hops,  have  broken  their  contract,  we  think  they  are 
justly  liable  in  damages  only  for  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  of  delivery.  Such 
is  the  rule  in  actions  brought  by  the  vendor  against  the  vendee 
for  non-delivery.  It  stands  upon  this  reasonable  ground,  that 
as  the  title  to  the  property  remains  in  the  seller,  he  can,  upon 
non-acceptance  by  the  vendee,  sell  the  property  at  once  fcr  its 
market  price,  and  therefore,  that  the  difference  between  such 
market  price  and  the  contract  price  will  indemnify  him 
against  loss:  Croohe  v.  Moorey  1  Sandf.  297. 

As  the  case  must  be  sent  back  for  trial  on  account  of  the 
error  in  the  assessment  of  damages,  and  as  ife  are  not  able  to 
ftilly  concur  upon  the  other  point,  as  to  whether  the  defend- 
ants were  bound  to  receive  the  hops  they  refused  to  accept,  we 
reverse  the  judgment  without  passing  on  that  queetum. 

Judgment  reversed. 
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Smith  v.  South  Royalton  Bank. 

(18  VSBMOVT,  ML] 

Dbd  Diutsbxd  nr  Ebckow,  to  be  deUverad  to  the  gnutee  aflar  the 
fomiiace  ol  some  other  ect»  wOl  not  be  vslid  for  any  porpoee  until  tiM 
oonditkn  npon  which  it  was  to  be  delivered  to  the  grantee  has  been  per* 
fionned;  and  the  fact  that  the  deed  has  since  come  into  the  hands  d  aa 
imooent  purchaser  for  valne  will  not  change  the  mle. 

RncttDDfO  Dbkd  Which  has  bekn  Dujvsbxd  oi  Bwbow  will  not  operate 
to  gi?e  it  any  validity. 

Hona  TO  Bask  Dibbotok  who  is  acting  on  behalf  of  the  benk  is  notice  t» 
tiiebank. 

Li  equity.    Daniel  Tarbell,  jmL,  wag  a  director  of  the  South 
Rqyalton  Bank,  and  in  August,  1856,  he,  on  behalf  of  said 
bank,  arranged  with  tho  orators  that  they  would  for  a  consid- 
eration  loan  to  said  bank  the  use  o£  their  home  farm  for  bank- 
ing purposes,  and  in  pursuance  of  such  purpose  they  executed 
a  bond  and  mortgage  upon  said  farm  to  said  bank.    It  was  in* 
tended  that  the  bank  should  use  these  documents  by  assigning 
them  to  the  state  treasurer  under  a  law  of  the  state  to  obtain 
an  increased  issue  of  the  bank's  registered  bills.    Tarbell 
agreed  to  procure  a  bond  of  indemnity  to  be  executed  to  ora- 
toro  by  one  Pierce,  to  secure  them  against  loss.     It  was 
ezjoeedy  agreed  that  the  bond  and  mortgage  should  have  no 
effect  until  such  indemnity  was  given  and  they  were  left  in 
escrow  with  one  Rolfe.    At  the  suggestion  of  Rolfe  and  Tar- 
bell, the  orators  consented  that,  to  fjEtcilitate  business,  the  bond 
and  mortgage  might  be  recorded,  but  that  it  should  then  be 
retained  by  Rolfe  until  indemnity  was  given  to  orators.    Th» 
indemnity  bond  was  never  given  to  the  orators.    Without  their 
knowledge  Rolfe  delivered  the  bond  and  mortgage  to  Tarbell, 
and  it  was  assigned  to  the  state  treasurer,  and  he  thereupon  in 
good  faith  delivered  to  the  bank  two  thousand  four  hundred 
dollars  in  its  registered  bills.    All  the  officers  of  the  bank  ex- 
cept Tarbell  had  no  knowledge  of  the  fraud,  and  acted  in  good 
&ith  in  assigning  the  bond  and  mortgage.    Upon  receiving  the 
money,  seventy-five  dollars,  for  one  year's  use  of  the  farm,  was 
sent  to  orators,  which  they  refused  to  accept  until  the  indem- 
nity bond  should  be  delivered  to  them.    In  February  following 
they  first  learned  of  the  delivery.    One  of  the  orators  had  a 
conversation  with  Tarbell  afterwards.     The  latter  said  he 
would  get  one  Chester  to  go  on  the  bond.    Said  orator  urged 
him  to  do  so.    Tarbell  induced  him  to  receive  the  seventy-five 
dollars,  up<m  the  understanding  it  should  be  treated  as  a  loan 
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until  indemnity  was  fdmished.  Indemnity  never  was  fur- 
nished. The  bill  herein  was  filed  to  prevent  said  bank  or  said 
treasurer,  or  Carpenter,  a  receiver  appointed  to  settle  up  said 
bank's  afiairs,  from  proceeding  in  any  way  to  collect  said  bond 
and  mortgage.  Decree  was  entered  as  prayed  for  in  the  bilL 
Defendants  appealed. 

WiUiam  Hebard  and  Lucius  B.  Peckj  for  the  orators. 
H.  Carpenter  and  P.  T.  Waehbumy  for  the  defendants. 

By  Court,  Bennett,  J.  This  is  a  case  of  very  considerable 
importance,  and  we  have  endeavored  to  give  it  a  very  careftd 
consideration.  We  have  no  doubt,  from  the  testimony,  that 
the  bond  and  mortgage  in  question  in  this  case  were  delivered 
conditionally  to  Rolfe,  to  be  delivered  by  him  to  the  state  treas- 
urer, when  the  orator,  Spencer  Smith,  should  be  indemnified 
fi'om  all  loss  and  damage  which  should  be  occasioned  to  him 
by  reason  of  the  same,  and  not  before.  No  precise  form  of 
words  is  necessary  to  make  an  instrument  an  escrow  ;_and  an 
escrow  has  been  well  defined  to  be  the  conditional  delivery  of 
an  obligation  or  deed,  which  is  to  take  eflect  upon  the  happen- 
ing of  some  event  consistent  with  the  instrument,  and  not  a 
condition  of  delivery  repugnant  to  the  contract,  and  varying 
its  terms.  It  is  laid  down  in  our  elementary  writers  that  an 
escrow  can  never  take  efiect  as  a  deed  till  the  performance  of 
the  condition,  even  though  the  grantee  gets  possession  of  it 
before  such  performance;  and  in  Hinman  v.  Booths  21  Wend. 
267,  it  was  held  that  the  condition  must  be  literally  fulfilled, 
and  that  where  the  condition  was  that  the  grantee  was  to  give 
a  bond  for  the  support  of  a  third  person,  and  such  bond  had 
not  been  given,  the  deed  could  not  take  efiect,  although  the 
support  had  been  in  fact  furnished  such  third  person  during 
his  life,  and  he  had  deceased.  Until  the  condition  is  performed, 
the  deed  is  of  no  more  force  than  it  would  have  been  if  the 
grantor,  after  signing  and  sealing  the  instrument,  had  depos- 
ited it  in  his  own  desk.  The  delivery  is  a  part  of  the  execution 
of  the  instrument,  aud  is  essential  to  its  vitality:  See  1  Shep. 
Touch.  59;  2  Hilliard  on  Real  Property,  303,  sees.  131  and  132. 
It  is  not  in  fact  seriously  contested  in  this  case  but  that  the 
bond  and  mortgage  were  delivered  to  Rolfe  as  escrows;  and 
that  they  were  delivered  over  to  the  state  treasurer  by  Rolfe 
without  authority,  and  in  fraud  of  the  rights  of  the  orators, 
inasmuch  as  Pierce's  bond  of  indemnity  had  never  been  pro- 
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ciured,  and  the  case  is  put  upon  the  groand  that  the  state  treaa- 
orer,  ander  the  banking  law  of  1851,*  took  the  bcmd  and 
mortgage  in  good  £euth  for  value  paid,  and  that  he  has  a  good 
right  to  have  them  enforced,  that  the  same  may  become  assets 
of  the  bank  in  the  hands  of  the  receiver  for  the  benefit  of  the 
bill-holders  of  this  insolvent  institution.  We  are  not  disposed 
to  question  the  fact  that  the  bond  and  mortgage  were  received 
by  the  treasurer  in  good  faith  and  for  value,  and  that  one  of 
the  two  innocent  parties  must  suffer,  and  the  question  now  is 
which  it  must  be.  In  the  case  of  an  escrow,  the  estate  does  not 
pass,  but  remains  in  the  grantor  until  the  condition  has  been 
performed  and  the  deed  delivered  over,  and  if  the  deed  be  de* 
livered  over  without  a  performance  of  the  condition,  it  cannot 
be  an  operative  delivery  to  pass  the  estate.  In  this  case  Rolfe 
was  the  sx)ecial '  agent  of  the  grantors  to  hold  the  bond  and 
mortgage  till  the  condition  was  performed,  and  no  presumption 
can  arise  of  his  having  a  general  agency,  if  that  should  be  thought 
to  be  of  any  im{x>rtance.  The  deed  not  having  been  delivered, 
it  was  a  nullity  and  void,  or,  more  properly  speaking,  never 
existed,  and  must  be  tainted  with  the  fraud  of  Rolfe,  which 
goes  to  the  very  existence  of  the  instruments,  into  whosesoever 
hands  tiiey  may  come.  It  is  not  like  the  cases  where  the  fraud 
is  collateral,  as  where  the  instrument  has  become  a  perfect  one, 
and  it  is  appropriated  fraudulently  to  a  use  different  from  the 
one  for  which  it  was  created.  It  is,  then,  the  important 
question  in  the  case,  whether,  from  the  facts  disclosed,  there  is 
any  good  ground  to  hold  that  the  grantors  cannot  avail  them- 
selves of  the  want  of  a  delivery  of  the  bond  and  mortgage. 

It  is  said  on  the  part  of  the  defense  that  the  orators  ought 
to  be  bound  by  the  delivery  of  the  bond  and  mortgage  by 
Rolfe,  although  he  has  been  guilty  of  a  gross  fraud  and  has 
transcended  his  authority  because  the  orators  have  enabled 
him  to  mislead  an  innocent  party,  and  that  the  maxim  of 
natural  justice  well  applies  to  this  case  with  its  frill  force, 
"that  he  who,  though  without  any  intentional  fraud,  has  put 
it  in  the  power  of  another  personr  to  do  an  act  which  must  be 
injurious  to  himself,  or  to  another  innocent  party,  shall  him* 
6elf  suffer  the  loss  rather  than  the  other  party  who  has  placed 
confidence  in  him." 

Though  this  positicm  may  seem  specious,  yet  we  think,  as 
applied  to  this  case,  it  is  not  sound.  The  authority  delegated 
to  Rolfe  was  to  do  a  single  act,  and  his  agency  was  of  the  most 
ipedal  kind,  requiring  him  only  to  perform  a  single  aot^ 
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fitricUy  ministerial  in  its  character.  Mr.  Smith,  in  his  treatise 
on  mercantile  law,  a  work  of  great  accuracy,  on  page  S9y 
second  edition,  after  defining  a  general  agent,  proceeds  to  sav: 
*^  His  authority  cannot  be  limited  by  any  private  order  or  direc- 
tion not  known  to  the  party -dealing  with  him.  But  the  rule, 
he  says,  is  directly  the  reverse  concerning  a  particular  agent, 
that  is,  an  agent  employed  specially  in  one  single  transaction, 
for  it  is,  he  adds,  the  duty  of  the  person  dealing  with  such  a 
one  to  ascertain  the  extent  of  his  authority,  and  if  he  does  not 
do  it,  he  must  abide  the  consequences.''  So  in  Paley  on  Agency 
by  Lloyd,  3d  ed.,  199,  note,  after  stating  the  rule  applicable 
to  general  agents,  and  the  assumptions  to  be  made  that  they 
have  an  unqualified  authority  to  act  in  all  matters  within  ihe 
scope  of  their  agency,  it  is  said:  ^^In  the  case  of  a  particular 
agent,  that  is,  one  employed  specially  in  that  single  instance, 
no  such  assumption  can  be  reasonably  made,  and  it  becomes 
tiie  duty  of  the  person  dealing  with  him  to  ascertain  by  in- 
quiry the  nature  and  extent  of  his  authority,  and  if  it  be  de- 
parted fix>m,  he  must  be  content  to  abide  the  consequences." 

This  distinction,  he  says,  will  explain  all  the  cases  in  the 
text.  See  also  Smith's  Merc  L.,  8d  ed.,  107, 108;  Woodin  t. 
Burfordf  2  Gromp.  A  M.  895;  Jordan  v.  NarUmy  4  Mee.  A  W. 
155;  Syhes  v.  GileSy.  5  Id.  645. 

Where  one  of  two  innocent  persons  must  suffer  from  the  fraud 
of  a  third  person,  the  inquiry  naturally  arises.  Which  gave  the 
credit?  Smith  is  not  chargeable  with  holding  out  Bolfe  as 
possessing  larger  powers  than  he  in  fact  had;  and  the  state 
treasurer,  not  having  ascertained  the  true  extent  of  his  powers, 
though  this  may  be  without  any  personal  fault  in  him,  must, 
as  between  Smith  and  himself,  be  regarded  as  having  trusted 
to  Rolfe  rather  than  Smith;  or  in  other  words,  the  state  treaa* 
urer,  or  rather  those  in  whose  behalf  he  was  acting,  must  sus- 
tain the  loss  occasioned  by  the  fraud  of  Bolfe  rather  than 
Smith.  If  an  agent  in  dealing  for  his  principal  strictly  within 
his  authority  commits  a  fraud  in  the  sale  of  property,  Uie  prin- 
cipal must  answer  for  it,  unless  he  chooses  to  repudiate  the 
fraud,  and  restore  the  dealer  to  his  former  situation.  He  can- 
not adopt  the  dealing  and  repudiate  the  fraud.  The  maxim 
in  relation  to  which  of  two  innocent  persons  shall  suffer  from 
the  fraud  of  a  third  person  is  not  to  be  so  extended  as  to  make 
the  principal  responsible  for  the  want  of  the  general  integrity 
of  his  agent,  and  for  his  acts  attended  with  fraud  which  are 
not  included  within  the  power  conferred  upon  him.    Such  an 
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application  of  the  maxiin  would  break  down  well-eettled  prin- 
cipleSy  and  would  prevent  the  principal  from  defending  npon 
the  ground  that  it  was  the  fraud  of  the  agent,  even  in  caaea 
where  the  agent  acted  in  a  matter  beyond  the  extent  of  his 
powers.  The  maxim  was  first  applied  by  Lord  Holt  in  an 
action  for  a  deceit  in  the  sale  of  some  silks  by  an  agent  who 
had  authority  to  make  the  sale:  Hem  v.  Nich^Uj  1  Salk.  29i9. 
In  such  a  case  the  application  of  the  maxim  is  well  enoug|h| 
but  here  Rolfe  was  a  special  agent  to  deliver  the  deed  upon  a 
special  condition^  and  the  fraud  consisted  in  his  doing  an 
entire  act  which  he  had  no  authority  to  do.  It  might  have 
been  better  if  the  law  had  required  that  it  should  appear  upon 
&e  fiice  of  a  deed  that  it  was  delivered  as  an  escrow,  and  if 
each  had  been  the  rule,  grantees  might  have  been  more  secure 
against  fraud,  but  as  was  well  said  by  Chief  Justice  Marshall, 
''the  law  is  settled  otherwise,  and  it  is  not  to  be  disturbed  by 
the  court:"  Patding  v.  UniUd  8taie$y  4  Cranch,  222.  The 
position  that  an  agent  with  limited  powers  cannot  bind  his 
principal  when  he  transcends  his  powers,  and  that  the  person 
dealing  with  him  is  bound  to  know  the  extent  of  his  powers, 
is  too  well  established  to  be  questioned:  Sehimmelpennieh  v. 
Bayardj  1  Pet.  290.  The  bond  and  mortgage,  then,  was  a 
nullity  in  the  hands  of  the  treasurer  for  the  want  of  a  delivery, 
and  be  cannot  escape  this  consequence  by  an  application  to 
the  case  of  the  maxim  which  is  sometimes  applied  as  between 
two  innocent  parties.  This  is  not  like  the  case  of  Pratt  v. 
Hclman^  16  Vt.  630.  There  the  deed  was  delivered  to  the 
agent  appointed  by  the  grantee  to  procure  it.  In  such  a  case 
the  delivery  to  the  agent  was  efTective  to  pass  the  title,  although 
it  was  delivered  upon  a  condition  which  had  not  been  per* 
formed:  WarraU  v.  Jftmn,  5  N.  Y.  288  [65  Am.  Dec.  830] ;  Fair- 
hanks  V.  Metcalfe  8  Kass.  238.  In  legal  effect,  it  was  a  delivery 
to  the  grantee. 

Besides,  the  court  in  Pratt  v.  Hchnafij  gupray  put  the  case 
upon  the  ground  that  the  agent  was  satisfied  with  the  promise 
to  pay  the  money,  and  if  not  paid  an  action  might  be  had  on 
the  promise.  This  was  clearly  a  case  where  the  deed  took 
effect  from  the  time  it  was  delivered  to  the  agent. 
*  The  case  at  bar  is  one  that  does  not  fall  within  the  law 
merchant  as  to  negotiable  paper.  The  general  rule  of  the 
common  law  is  that  an  assignee  takes  a  chose  in  action,  sub* 
ject  to  all  the  equities  that  existed  between  the  original 
parties.    In  the  case  of  Meehaniet^  Bank  v.  New  York  &  N.  H, 
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R.  R.  Co.,  18  N.  Y.  599,  the  plaintiffs  were  hma  fids  holden 
of  the  certificates  of  stock  for  value  advanced  at  the  time,  and 
Schuyler  was,  at  the  time  the  certificates  were  issued,  presi- 
dent of  the  company,  and  also  transfer  agent,  whose  business 
it  was,  on  the  transfer  of  stock  on  the  books  in  his  charge,  and 
the  surrender  of  certificates,  to  issue  new  certificates  of  stock 
tQ  the  transferee,  and  the  certificates  in  that  case  issued  to 
Kyle  were  in  the  usual  form,  and  were  duly  transferred  by 
Kyle  to  the  plaintiffs.  Kyle  and  the  trammer  agent  of  the 
company  were  both  parties  to  the  fraud,  and  yet  it  was  held 
that  the  railroad  company  could  not  be  made  liable  to  the 
bank  on  the  ground  that  Schuyler  was  their  transfer  agent. 
The  certificates  not  being  commercial  paper,  the  ordinary  rule 
was  applied.  See  also  Oraiit  v.  Norway,  10  Com.  B.  665;  & 
C,  70  Eng.  Com.  L.  665;  Coleman  v.  Riches,  29  Eng.  L.  &  Eq. 
823;  Schooner  Freeman  v.  Buckingham,  18  How.  182. 

The  case  of  Farmers^  and  Mechanics*  Bank  v.  Bvichers?  and 
Drovers'  Bank,  16  N.  Y.  126  [69  Am.  Dec.  678],  where  the  pay- 
ing teller  had  certified  a  bank  check  to  be  good  in  violation  of 
his  duty,  the  drawer  having  no  funds  in  bank,  was  decided 
purely  upon  the  ground  that  a  bank  check  was  negotiable 
paper,  and  governed  by  the  law  merchant. 

We  think  the  orators  are  not  precluded  from  urging  in  their 
defense  a  want  of  authority  in  Bolfe  to  deliver  the  bond  and 
deed^  by  reason  of  their  holding  him  out  as  having  such  au- 
thority. 

The  only  pretense  for  this  arises  from  the  naked  ffict  that 
the  orators  consented  that  the  assignment  might  be  nuule  upon 
the  papers  and  the  deed  put  on  record,  while  Bolfe  held  them 
as  escrows.  This,  it  seems,  was  done  simply  to  expedite  the 
business.  In  Maynard  v.  Maynard,  10  Mass.  456  [6  Am.  Dec 
146],  it  was  well  held  that  the  grantor's  putting  a  deed  upon 
record  did  not  constitute  a  delivery  of  the  deed  to  the  grantee. 
Ko  title  could  pass  out  of  the  grantors,  of  course,  by  the  force 
of  its  being  recorded;  but  still  the  question  remains,  What  shall 
be  the  effect  of  putting  such  apparent  title  on  record,  so  far  as 
the  rights  of  the  treasurer  are  concerned,  who  acts  as  a  trustee? 
Tarbell,  who  negotiated  with  the  mortgagors  for  this  mortgage 
to  the  bank,  was  at  the  time  one  of  the  directors  in  the  liank, 
and  was  a  party  to  the  transaction,  and  privy  to  the  oonditions 
upon  which  the  papers  were  put  into  Rolfe's  hands,  and  the 
object  of  having  the  deed  put  on  record  while  in  the  hands  of 
Bolfe.  Notice  of  these  feicts  to  Tarbell,  a  director^  in  tlie  very 
transaction  itself,  was  notice  to  the  bank. 
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The  mortgagors  should  Dot  in  this  case  be  estopped  from  in- 
flistizig  upon  a  want  of  the  delivery  of  the  deed  by  reason  of  the 
reoord.  To  hold  this  would  only  be  asserting  in  another  fiurm 
that  fraud,  where  the  act  is  one  of  pretended  agency,  is  no  de- 
Smse.  It  would  subvert  the  settled  doctrine  that  the  assignee 
takes  subject  to  all  equities  between  the  original  parties.  Be- 
sides, the  putting  the  deed  upon  record  was  not  by  implication 
a  representation  of  any  other  tact,  and  not  designed  to  influ- 
ence the  treasurer  to  accept  the  deed  without  any  valid  deliv- 
ery; but  it  was  consented  to  to  facilitate  the  completion  of  the 
whole  business.  No  question  can  be  had  but  what  the  bond 
and  deed  were  a  nullity  in  the  hands  of  the  bank,  and  both 
Tarbell  and  Bolfe  were  guilty  of  a  gross  fiuud  in  passing  them 
off  to  the  treasurer.  The  bond  and  the  mortgage  then  being, 
as  between  the  orators  and  the  bank,  of  no  more  force  than  so 
much  blank  paper,  and  utterly  void,  they  are  incapable  of  con- 
firmation, so  as  to  confer  a  title  to  the  assignee  of  the  bank. 
It  is  no  doubt  true  that  there  is  a  radical  distinction,  as  it 
respects  the  rights  of  a  bona  fide  purchaser  or  assignee  without 
notice,  between  a  void  and  a  voidable  instrument  If,  for  in- 
stance, a  voluntary  and  covinous  deed  of  lands  is  made  to  a 
grantee,  and  he  conveys  to  a  bona  fide  purchaser  without  no- 
tice, the  purchaser  shall  be  preferred  to  the  creditors  of  the 
fraudulent  grantor.  In  such  a  case,  the  deed  is  valid  as  be- 
tireen  the  parties,  and  voidable  only  by  the  creditors  of  the 
vendor.  It  may  be  conceded  as  a  sound  principle  of  law  that 
m  cases  of  voidable  deeds  and  obligations,  the  bona  fide  as- 
ngnee  or  purchaser  stands  in  a  better  situation  than  the  par- 
ticipant in  the  fraud;  but  not  so  if  the  instrument  was  void. 
In  the  case  of  MasUr  v.  Miller^  4  T.  B.  320,  it  was  held  that 
an  unauthorized  alteration  in  a  bill  of  exchange,  after  accept- 
ance, by  which  the  time  of  pajrment  was  shortened,  avoided 
the  instrument,  and  that  no  action  could  afterwards  be  main- 
tained on  it,  even  by  an  innocent  holder  for  value.  The  case 
olAiide  V.  Dixon^  5  Eng.  L.  &  Eq.  612,  seems  by  the  court  to 
be  put  upcxi  the  ground  that  the  note  never  be<»me  a  perfect 
instrument  as  against  the  defendant,  inasmuch  as  there  was 
no  authority,  express  or  implied,  from  him  for  a  delivery  of 
the  note. 

But  let  the  principle  be  as  it  may,  in  regard  to  commercial 
papers,  no  question  can  be  made  as  to  a  void  deed.  The  case 
tf  VanAmringe  v.  Morton,  4  Whari  382  [34  Am.  Dec.  617],  is 
nded  expressly  on  ihb  dktinetion  between  a  void  and  a  void- 
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able  deed,  and  it  was  there  held  that  a  bona  fida  purchaser  for 
a  valuable  consideration,  from  the  person  holding  a  void  deed, 
stands  in  no  better  situation  than  such  fraudulent  holder. 
The  distinction  is  fiiUy  recognized  in  Price  y.  JtrnHn^  4  Watts^ 
85  [28  Am.  Dec.  685],  and  the  case  decided  upon  that  distino- 
tion.  So  in  Arrisan  y.  ArmsUad^  2  Pa.  St.  191,  195,  it  was 
held  that  a  deed  having  been  rendered  void  by  an  alteration, 
a  purchaser  without  notice  and  for  valuable  consideration  was 
in  no  better  situation  than  the  original  parties.  The  case  in 
4  Wharton,  as  in  the  case  at  bar,  was  one  where  there  had 
been  no  valid  delivery  of  the  deed.  So  in  the  case  of  Patding 
V.  United  Staiesj  4  Cranch,  219,  there  had  been  no  delivery  of 
the  deed.  It  hardly  need  be  remarked  that  if  a  deed  wants 
delivery,  it  is  void  ah  initio. 

Where  a  bona  fide  purchaser  for  value  holds  under  a  vendee 
who  holds  by  a  voidable  deed,  though  he  and  the  creditors  of 
the  vendor  have  equal  equities,  yet  the  purchaser  has  also  the 
legal  title,  and  shall  be  preferred.  In  the  case  at  bar,  though 
the  bill-holders  of  the  bank,  represented  by  the  treasurer  and 
the  orators,  have  equal  equities,  yet  as  the  bond  and  deed  are 
void,  the  legal  title  remains  in  the  orators,  and  they  should  be 
preferred,  under  the  common  rule,  that  where  the  equities  are 
equal,  the  one  having  the  legal  title  prevails. 

It  becomes  necessary  to  see  whether,  in  this  case,  there  was 
a  subsequent  recognition  of  the  delivery  of  the  bond  and  deed 
by  the  orators,  or  something  done  by  them  which  enabled 
Rolfe  and  Tarbell  to  deceive  the  assignee,  and  should  exclude 
the  orators  from  relief.  We  think,  from  the  evidence,  there  is 
no  ground  to  find  the  fact  that  Smith  subsequently  ratified  the 
delivery  of  the  bond  and  mortgage.  When  he  found  the  papers 
had  been  fraudulently  delivered  by  Rolfe,  he  had  a  right  to 
try  to  extricate  himself  from  loss.  If  he  had  accepted  some 
other  security  in  the  place  of  Pierce's  bond,  it  might  have 
operated  as  a  recognition  of  the  delivery,  but  his  wiUingness 
to  take  other  security  should  have  no  such  operation;  and  as 
to  the  reception  of  the  seventy  dollars,  which,  by  the  contract, 
he  was  to  have  for  the  use  of  his  farm,  for  putting  it  in  for 
banking  purposes,  as  it  was  called,  he  accepted  it,  not  under 
the  original  agreement,  but  under  a  new  agreement,  that  it 
should  be  treated  as  money  lent,  unless  Tarbell  should  subse- 
quently indemnify  him  against  the  bond  and  mortgage.  The 
omission  of  Smith  to  give  earlier  notice  to  the  treasurer  of  his 
defense  cannot  be  construed  into  a  ratification  of  the  delivery 
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of  tli6  paperBy  and  though,  if  the  treasurer  had  had  eailfar 
Dotioe,  he  might  have  been  enabled  to  make  all  things  right 
with  ibe  bank,  yet  that  should  not  throw  the  loss  upon  Smith. 
Both  the  treasurer  and  Smith  no  doubt  supposed  the  bank 
amply  safe,  and  there  was  at  that  time  nothing  to  cause  alarm 
m  the  minds  of  either,  and  no  sufficient  reason  in  law  or  fact 
IB  shown  why  Smith  should  have  been  required  to  give  earlier 
notice,  to  prevent  a  waiver  of  his  defense  to  the  bond  and 
mortgage. 

We  think  that  the  treasurer  cannot  claim  to  take  this  case 
out  of  the  ordinary  rule  upon  the  ground  that  he  has  becL 
misled  as  to  the  extent  of  tiie  authority  of  Rolfe,  by  the  act  of 
Smith.  The  bond  and  mortgage  were,  it  is  true,  put  into  the 
hands  of  Rolfe,  and  by  him  carried  to  the  treasurer  in  com- 
pany with  Tarbell,  and  though  Rolfe  and  Tarbell  passed  them 
to  the  treasurer  professedly  in  behalf  of  the  bank,  yet  this  was 
in  no  way  the  act  of  Smitii,  and  it  does  not  appear  that  they 
exhibited  any  authority  from  the  bank  so  to  do,  and  no  in- 
quiries were  made  of  Rolfe  as  to  his  powers,  and  not  only  Rolfe 
and  Tarbell  acted  in  fraud  of  the  rights  of  Smith,  but  the 
bank  also  are  chargeable  with  participating  in  the  fraud,  inas- 
much as  notice  to  Tarbell,  a  director  in  the  bank,  is  to  be  re- 
garded as  notice  to  the  bank,  of  the  terms  upon  which  Rolft 
held  the  possession  of  the  papers.  It  may  be  conceded,  per- 
haps, that  this  is  a  hard  case  for  the  bill-holders,  boi  would  k 
not  be  much  harder  for  the  orators  if  they  are  to  be  visited 
with  the  fraud  of  Tarbell,  of  the  bank,  and  of  Rolfe,  through 
whose  wrongfdl  conduct  claim  is  made?  No  doubt  fraud  may 
be  committed  on  an  innocent  purchaser,  but  had  we  not  better 
encounter  that  risk  rather  than  attempt  to  give  effect  to  a  void 
deed,  simply  on  the  ground  that  the  grantors  should  be 
estopped  from  contesting  it,  for  the  reason  that  they  consented 
that  it  might  be  recorded  before  it  was  delivered,  for  an  honest 
and  laudable  purpose.  In  the  ordinary  case  a  deed  purports 
upon  its  face  to  be  an  absolute  deed,  and  purports  to  have  been 
signed,  sealed,  acknowledged,  and  delivered,  yet  the  law  is  well 
settled  that  it  may  be  shown  by  parol  that  it  was  delivered  as 
an  escrow,  and  if  it  has  also  been  recorded,  still  it  may  be 
shown  to  be  only  an  escrow,  and  the  fact  of  its  having  been 
recorded  is  of  itself  no  evidence  that  the  person  who  held  the 
uistrument  as  an  escrow  in  his  hands  after  it  was  recorded 
held  it  with  enlarged  powers,  as  to  his  agency,  and  the  prind- 
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pies  of  law  applicable  to  a  case  of  special  agency  most  apply 
and  govern  this  case. 
The  decree  of  the  chancellor  is  affirmed  with  additional  costs. 


KoriQB  TO  OmcBB  ov  Bank  n  Koxxai  to  Bank:  F,  S  C  Bamk  t.  Pagm^ 
Am.  Deo.  802,  and  note  367. 

Bbjtmkt  or  Dkbd,  Bmor  ov  BaooimiNa  Bxid:  Kmdk^  t.  OAome^  67 
Am.  I)e&  260,  and  notes  270;  fTii/lT.  fTofi;  64  Id.  147,  and  note  153.  Deed 
delhrered  in  eMsrow  will  not  be  valid  nntil  tfao  perf onnanoe  of  tfao  condition 
npon  which  the  grantor  dizeoted  its  ddiyery.  If  grantee  comee  into  its  po»- 
aeesion  withoat  the  conaont  of  the  grantor,  he  gaina  no  title  thereby:  AerCa 
▼.  Agneif  66  Am.  Deo.  314.  Innocent  pnrchaaer  for  value:  Id.,  and  notes 
324.  Delivery  in  eacrow  generally:  Id.  Grantee  of  one  who  proomed  deUr- 
sry  of  deed:  Id. 

DoonuNB  CasT^SMT  «o  THAT  Bmld  nr  F^unoifal  Gas%  Bjblasino  so  In- 
PuBCHASBiLiOB  Yauum^  imhMmBVffki  v.  flffi wfiy 51  Am. Dee, 47a> 
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VntOINIA. 


Iaboe  v.  Bossdeux. 

[15  GftATTAX,  88L] 

ChnMR  ViMmnA  Odsb  BsLATiNo  TO  Mbcbaiodb' Ijin  «B  Mldiqfi^  and  p«» 
Tiding  that  the  iim  ■hall  not  be  in  force  more  than  aiz  montha  from  the 
time  when  the  money,  or  the  Uat  inatallment  thereof,  ahill  become  paj* 
able,  onleaa  action  to  enforce  the  lien  ahall  have  been  commenced  within 
the  said  aiz  montha,  the  maftlmnift  or  hia  ■■ijpirn  ^may  begin  an  action 
lor  previoQS  inatallmMita  before  the  Uat  becomea  doe,  and  whan  other  in- 
atallmenta  become  dae  pending  the  rait,  the  coort  may  decree  payment  of 
all  inatallmenta  doe  at  the  time  of  the  rendition  of  the  decree,  and  therein 
provide  for  the  payment  of  inatallmente  thereafter  to  become  dne. 

AanoNKS  gw  MxcHAno's  Lxen  racceeda  to  all  the  rights  of  the  mechanic. 

Whibs,  ukdbb  Oohtbaot,  Houn  d  to  bb  CoRflmrcnD  in  a  workmanlike 
manner,  bat  the  work  ia  in  fact  executed  in  a  defective  and  unworkman- 
like  manner,  and  npon  ita  completion,  and  before  the  defects  are  appar- 
ent, referees  are  appointed  to  fix  a  valuation  npon  the  work,  the  award 
made  by  them  ia  not  condnaive,  and  in  an  action  by  the  boilder  or  hia 
aasignee  to  recover  the  valnation  thna  fixed,  the  owner  of  the  honae  is 
entitled  to  jnat  compensation  for  rach  defects  before  any  amoont  ia  de- 
creed to  the  bnilder  on  hia  contract. 

Wbseb  TmouB  ARB  Ck>HmoTnio  Claims  to  Pbiobitt  of  payment  oat  of  the 
proceeds  of  a  honse  and  lot  aboat  to  be  sold  to  satisfy  Uens  upon  it,  the 
coort  shoald  determine  the  priorities  before  decreeing  the  sale,  and  it  ia 
not  sofficient  that  the  fand  be  directed  to  be  paid  into  court  and  the  pri- 
orities determined  afterwarda. 

bOBPTioM  Combs  too  Latb,  ob  must  bb  Rboabdbd  as  Waivbd,  when 
taken  to  a  paper  offered  as  evidence  because  it  pnrports  to  be  a  copy  and 
not  the  original,  rach  paper  having  been  received  as  evidence  without 
any  call  being  made  for  the  original,  or  any  objection  made  that  the  pa- 
per waa  but  a  co^. 

OQiiTDr«BiiT  Dowbe  Ihtbbibt  ov  Wvb.— Where  a  house  and  lot  ia  to  be 
aold  to  aatiai^  liens^  one  of  which  is  prior  to  the  other,  and  the  wife  el 
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the  owner  has  miited  with  her  husband  in  a  deed  of  tmet  to  eeonre  the 
llret  lien*  bat  is  not  «  party  to  the  aeoond,  the  property  should  be  sold 
oat  and  oot,  and  the  first  lien  satisfied;  bat  as  the  wife  has  a  contingent 
dower  interest  in  the  equity  of  redemption,  and  being  a  party  to  the 
oanse  is  bound  by  the  decree,  the  ooort  should  make  proper  provision  to 
compensate  the  dower  interest  out  of  the  surplus  proceeds  of  the  sals  be- 
fore applying  any  part  thereof  to  the  payment  of  the  second  lien. 


Aonoir  on  lien.  Plaintiff  was  the  owner  of  a  lot^  on  which 
be  desired  to  erect  a  dwelling-house.  He  was  also  the  owner 
of  five  shares  in  the  Richmond  Building  Fund  Company, 
and  applied  to  it  for  a  loan  for  the  purpose  of  building  tfao 
house.  It  agreed  to  let  him  have  the  moneys  from  time  to 
time,  as  the  house  progressed,  as  prescribed  by  its  by-laws, 
the  whole  to  be  secured  by  trust  deed  upon  the  property.  The 
company  then  advanced  one  hundred  and  twenty  dollars,  and 
secured  the  payment  of  it,  and  any  further  sums  which  might 
be  advanced,  by  a  deed  of  trust  executed  by  plaintiff  and  bia 
wife.  Plaintiff  then  contracted  with  one  Martin  to  build  the 
house.  The  latter  being  in  embarrassed  circumstances,  and 
fearfid  of  his  creditors,  the  name  of  Warthen  was  substituted 
for  his  in  the  contract,  which  provided  that  the  house  should 
be  built  in  a  certain  manner;  that  when  completed  the  valua- 
tion thereof  should  be  fixed  by  referees;  that  when  the  roof 
was  on  plaintiff  should  i>ay  Warthen  two  hundred  and  fifty 
dollars,  and  when  completed  the  same  amount  should  be  paid, 
the  residue  to  be  paid  within  twelve  months  therefixun,  in 
equal  monthly  payments,  with  interest  Martin  having  no 
money,  and  requiring  it  faster  than  it  could  be  obtained  from 
the  building  company,  he  arranged  with  defendant^  who  under- 
took to  advance  the  money,  and  the  said  contract  was  assigned 
to  him  by  Warthen,  who  had  it  admitted  to  record  upon  the 
acknowledgment  of  plaintiff  and  Warthen.  After  the  house 
was  completed,  referees  were  appointed,  who  estimated  its 
value  at  eight  hundred  and  eighty-six  dollars  and  eighty-six 
cents.  Of  this  sum  plaintiff  had  paid  six  hundred  dollars,  all 
of  which  was  received  by  him  from  the  building  fund  com- 
pany, one  hundred  and  twenty  dollars  as  before  mentioned, 
and  the  balance  after  the  assignment  of  the  contract  to  de- 
fendant, who  received  this  money  with  the  knowledge  that  it 
was  obtained  from  the  company.  Defendant  instituted  suit 
against  plaintiff,  his  wife,  the  building  fund  company,  and  the 
trustees  in  the  trust  deed.  He  claimed  that  there  was  still 
due  him  about  three  hundred  dollars,  which  plaintiff  had 
Cailed  to  pay,  and  insisted  that  he  had  a  lien  because  of  the 
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of  his  contract  That  although  the  company 
daimed  a  prior  lien  upon  the  propertyi  he  asked  for  a  sale  of 
the  property  to  satiafy  his  claim,  and  for  general  relief.  The 
court  appointed  a  commissicmer  to  report:  1.  The  amount  due 
from  plaintiff  to  the  company  at  the  date  of  the  recordation  of 
the  contract;  2.  The  amount  advanced  by  the  company  to 
plaintiff  after  the  recordation  of  the  contract,  and  to  whom 
the  amount  found  had  been  paid;  8.  The  balance  due  defend- 
ant. The  commissioDer  found  in  accordance  with  the  facts 
as  stated  above,  except  that  the  amount  due  defendant  was 
two  hundred  and  dghty-six  dollars  and  eighty-six  cents. 
Upon  a  hearing  of  the  cause,  the  commissioner's  report  was 
eonfirmed;  and  it  was  decreed  that  unless  within  ninety  days 
defendant  should  be  paid  the  amount  found  due  him,  with  in- 
terest and  costs,  a  commissioner  should  proceed  to  sell  the 
house  and  lot,  as  stated  in  the  decree,  and  deposit  the  money 
in  a  bank  to  the  credit  of  the  cause,  and  report  to  the  court 
From  this  decree  an  appeal  is  taken.  Other  &cts  are  stated 
in  the  opinion. 

B.  B.  Minor ^  for  the  appellaats. 
Jforgon,  for  the  appellee. 

By  Cknut,  Leb,  J.  The  jurisdiction  of  this  court  in  this 
ease  is,  I  think,  clear  and  unquestionable.  Assuming  that  the 
matter  in  controversy  is  merely  pecuniary,  it  is  not  confined 
to  the  amount  claimed  by  the  appellee,  but  embraces  also  the 
amounts  claimed  by  the  building  fund  company,  and  for  which, 
as  they  allege,  they  are  entitled  to  priority  of  payment  out  oif 
the  proceeds  of  the  subject  These  alone  exceed  the  sum 
necessary  to  give  the  jurisdiction. 

There  is  as  little  doubt,  I  think,  of  the  jurisdiction  of  the 
court  of  equity  in  the  matter  of  the  bill.  Its  jurisdiction  is 
denied  by  the  counsel  for  the  appellant  upon  his  construction 
of  our  act  creating  the  mechanics'  lien:  Code,  c.  119,  sec  2, 
p  510;  and  if  his  construction  were  correct,  there  would  be 
grave  doubt  of  the  right  of  a  party  claiming  as  assignee  of 
SQch  a  contract  as  that  which  is  the  foundation  of  the  appellee's 
demand,  to  come  into  equity  to  obtain  payment  of  such  of  the 
installments  as  had  become  due  merely  upon  the  ground  that 
he  was  assignee.  But  I  do  not  think  the  construction  con- 
tended for  is  correct  The  act  first  declares  that  there  shall  be 
a  lien  for  the  money  agreed  to  be  paid  upon  a  contract  for 
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erecting  or  repairing  any  building,  eto.,  from  the  time  that  the 
same  is  duly  admitted  to  record,  and  then  provides  that "  the 
said  lien  shall  not  be  in  force  more  than  six  months  from  the 
time  when  the  money  or  the  last  installment  of  the  money,  to 
be  paid  under  such  contract,  shall  become  payable,  unless  a 
suit  in  equity  to  enforce  the  lien  shall  have  been  commenced 
within  the  said  six  months/'  The  object  of  this  provision  was 
to  prescribe  a  limitation  to  suits  to  enforce  such  a  lien  by 
specifying  a  period  after  which  they  might  not  be  brought^  but 
not  one  before  which  they  might  not  be  commenced.  It  in- 
tended to  give  the  mechanic  the  right  to  assert  the  lien  for  all 
the  installments  whenever  due  (where  the  contract  price  was 
payable  in  installments),  provided  he  commenced  his  suit  be- 
fore the  expiration  of  the  six  months  after  the  last  installment 
became  due,  but  not  to  prevent  him  from  proceeding  for  previ- 
ous installments  before  the  last  became  payable.  His  ri^t  to 
sue  for  these  depends  on  general  principles,  and  is  not  restricted 
by  the  act;  and  no  one  has  ever  questioned  that  a  party  who 
has  a  debt  due  by  bond,  payable  in  installments,  and  secured 
by  a  lien  on  real  estate  may  maintain  covenant,  or  fQe  his  bill 
to  enforce  his  lien  as  soon  as  any  one  installment  becomes 
payable,  whatever  may  be  the  doubt  as  to  the  right  to  main- 
tain debt  until  all  of  the  installments  shall  have  become  due. 
And  where  such  a  bill  has  been  filed  and  other  installments 
shall  become  due  pending  the  suit,  the  uniform  practice,  never 
questioned  so  far  as  I  know,  has  been  to  decree  payment  of 
all  the  installments  that  shall  have  fallen  due  up  to  the  time 
of  the  decree,  and  if  there  be  any  to  become  due  thereafter,  to 
provide  that  the  party  may  come  in  on  the  foot  of  the  decree 
to  obtain  satisfaction  of  the  same  out  of  the  surplus  proceeds, 
if  any  there  should  prove  to  be.  To  this  practice  I  can  see 
no  well-founded  objection.  It  would  be  useless  and  occasion 
unnecessary  costs  and  delay  to  require  the  party  to  commence 
a  new  suit  or  even  file  a  supplemental  bill  whenever  another 
mstallment  shall  fall  due;  and  the  defendant  in  making  his 
defense  as  to  the  first  installment  may,  if  he  please,  make  it 
to  any  or  all  of  the  others,  or  may  obtain  leave  to  do  so  in 
proper  time  afterwards. 

I  have  examined  the  cases  cited  by  the  counsel  on  thispcant, 
but  have  seen  in  them  no  reason  to  doubt  the  correctness  of 
my  construction  of  the  statute.  The  cases  apparently  most 
resembling  this  case  are  those  of  Kinney  v.  ^idnuty  2  Scam. 
472;  Pryor  v.  WhiUj  16  B.  Mon.  605;  BarOett  v.  Kingan,  19 
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Pa.  8i  S41;  McCftaUan  y.  Srnithy  11  Cnsh.  288;  and  Jcnes  y. 
Alexander^  10  Smed.  ft  M.  627.  Bnt  fhey  were  npon  Btatotet 
differing  in  flome  respeets  from  onrs,  and  they  do  not  touch  the 
particular  point  made  here.  The  case  of  Kinney  y.  Hudnutj 
tupra^  merely  deddea  that  under  the  statute  of  Illinois  there 
can  be  no  canse  of  action  until  the  contract  is  comjdeted  and 
payment  is  due.  In  that  case,  there  was  no  special  contract  as 
to  the  time  iriien  the  work  was  to  he  paid  for.  In  Bartlett  y. 
Kingan^  dupra,  the  claim  was  for  work  done  and  bricks  fur- 
nished on  an  entire  contract  for  the  erection  of  a  house,  and  it 
was  held  that  nnder  the  Pennsylyania  statute  the  six  months' 
limitation  commenced  to  run  from  the  completion  of  the  con- 
tract, and  that  the  party  was  in  time  if  his  claim  was  filed 
within  that  period  after  the  last  quantity  of  bricks  was  fur- 
nished and  laid.  Here  the  demand  was  fcnr  an  entire  sum  due 
in  whole  upon  the  completion  of  the  contract.  In  Pryor  y. 
White^  mpra,  it  appeare  that  under  the  Kentucky  statute  the 
lien  is  to  be  enforced  by  bill  filed  within  one  jrear  from  the 
com]det]on  of  the  work,  and  that  the  party  in  that  case  had 
taken  notes  for  the  work,  some  of  which  would  not  fall  due 
until  after  the  year;  and  it  was  held  that  as  he  had  thus  by 
his  voluntary  act  placed  himself  in  a  position  which  rendered 
him  unable  to  bring  a  suit  to  enforee  the  lien  as  to  them  within 
the  year,  he  was  to  be  regarded  as  having  virtually  waived  it 
Jone»  y.  Alexander^  «tfpnx,  was  a  case  under  the  Mississippi 
statute  which  required  the  suit  to  be  brought  within  twelve 
months  from  the  time  the  money  was  to  be  paid  in  order  to 
secure  the  lien.  The  plaintiff  had  famished  lumber  to  the 
defendant  for  a  house  in  1844,  the  proper  time  of  payment  for 
which  was  the  first  of  January,  1845;  and  in  May,  1845,  he 
had  taken  the  defendanl's  note  for  the  amount,  payable  one 
day  after  date,  but  the  petition  to  enforce  the  lien  was  not  filed 
until  April,  1846.  It  was  held  that  the  party  could  not  de- 
viate firom  the  original  contract  and  extend  the  time  when, 
according  to  it,  the  lien  would  attach,  and  as  the  petition  had 
not  been  filed  within  twelve  months  from  the  time  when  pay- 
ment was  to  be  made,  it  could  not  be  maintained.  In  McClaU 
Ian  V.  SfiAthj  11  Gush.  238,  which  was  a  case  under  the  Massa- 
chusetts statute,  the  contract  was  to  do  the  work  during  the  sea- 
son ensuing  its  date,  which  was  the  thirtieth  of  May,  1845;  the 
contractor  did  part  of  the  work  in  1845,  but  did  not  complete 
it  until  May,  1846,  and  the  property  having  been  conveyed  to 

others,  he  sought  to  enforce  his  lien  against  them.    It  was  held 
▲m.  mo.  yok  Lxxvi— IS 
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that  although  he  would  have  been  entitled  to  compensation  for 
the  work  he  did  during  the  season  of  1845,  because  his  failure 
to  complete  the  building  was  occasioned,  not  by  his  default,  but 
by  that  of  the  owner  in  furnishing  materials,  and  to  have  his 
lien  enforced  to  that  extent  if  he  had  commenced  his  suit  in 
due  time;  yet  as  he  had  not  filed  his  petition  within  six  months 
from  the  time  when  the  amount  due  for  the  work  done  in  1845 
would  have  been  payable  according  to  an  equitable  adjustment 
under  the  contract,  his  lien  was  lost  and  the  land  discharged 
of  the  incumbrance,  the  court  being  of  opinion  that  the  work 
done  after  the  season  in  1845  was  to  be  regarded  as  done  un» 
der  a  subsequent  parol  agreement,  which  did  not  continue  the 
former  lien  nor  create  a  new  one. 

Thus  it  will  be  perceived,  as  I  think,  that  these  cases  all 
differ  in  their  distinctive  features  from  our  case,  and  give  but 
little  aid  in  settling  the  true  construction  of  our  act.  Nor 
have  I  seen  any  sufficient  reason  for  applying  a  different  rule 
to  the  lien  which  it  creates  from  that  which  obtains  in  other 
oases  of  liens  for  money  payable  in  installments.  I  think  the 
party  could  come  into  equity  to  enforce  the  lien  as  soon  as 
either  installment  became  due,  and  that  when  he  did  so,  the 
court  could  properly  make  provision  for  the  others.  In  this 
view,  it  is  unnecessary  to  enter  into  the  doctrine  of  assignments 
for  the  purpose  of  determining  how  far  without  such  lien  the 
appellee  could  have  maintained  himself  in  that  court  upon  the 
footing  of  his  assignment  alone. 

But  the  counsel  for  the  appellants  goes  still  further,  and  in- 
sists that  there  never  was  a  lien  at  all,  because  the  contract 
was  not  acknowledged  by  laege,  and  admitted  to  record  for  the 
purpose  of  creating  a  lien,  nor  did  he  know  that  such  would  be 
the  effect.  Or  if  it  must  be  held  that  there  is  a  lien,  that  it  it 
not  assignable,  and  consequently  the  appellee  has  no  footing  in 
court  to  enforce  it  for  his  benefit. 

Nothing  is  said  in  the  act  about  the  intention  with  which 
the  contract  is  admitted  to  record,  nor  is  any  certificate  re- 
quired of  the  purpose  for  which  it  may  be  acknowledged  or 
recorded.  The  appellee,  it  appears,  who  was  to  advance  the 
monoy,  refused  to  do  so  unless  the  contract  was  recorded,  and 
to  overcome  this  difficulty,  laege  went  to  the  clerk's  of&ce  and 
acknowledged  it  for  that  purpose.  No  fraud  or  imposition  is 
alleged  to  have  been  practiced  upon  him,  and  his  ignorance  of 
the  legal  consequences  of  recording  the  contract  cannot  prevent 
the  lien  from  having  effect.     Otherwise,  it  would  be  a  firaud 
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upon  the  appellee,  who  has  advanced  his  money  upon  the  faith 
of  the  rights  thereby  acquired.  I  think  it  clear,  therefore,  thai 
the  party  must  be  deemed,  when  he  acknowledged  the  contract 
and  assented  to  its  being  recorded,  to  have  known  that  it 
would  create  a  lien,  or  at  least  that  he  was  content  to  abide  by 
all  the  l^al  effects  and  legitimate  consequences  of  its  being  so 
recorded. 

Nor  do  I  think  that  the  position  taken  by  the  counsel  that 
such  a  lien  is  not  assignable  can  be  maintained.  By  the  act 
of  1819  it  is  declared  that  assignments  of  all  bonds,  bills,  and 
promissory  notes,  and  other  writings  obligatory  whatsoever, 
shall  be  valid;  and  that  an  assignee  of  any  such  may  there- 
upon maintain  any  action  in  his  own  name  which  the  original 
obligee  or  payee  might  have  brought:  1  Rev.  Code,  1819,  p. 
484,  sec.  5.  In  the  code  of  1849,  the  declaration  that  such  as- 
signments shall  be  valid  is  omitted,  and  it  is  simply  provided 
that  the  assignee  of  any  bond,  note,  or  writing  not  negotiable 
may  maintain  thereupon  any  action  in  his  own  name  which 
the  original  obligee  or  payee  might  have  brought;  the  revisers, 
I  presume,  supposing  that  to  give  the  action  to  the  assignee  in 
bis  own  name  sufficiently  affirmed  the  validity  of  the  assign- 
ment without  any  express  declaration  to  that  effect:  Code,  c. 
144,  sec.  14,  p.  683.  Now,  I  see  no  reason  why  the  assignee  in. 
this  case  could  liot  maintain  an  action  at  law  in  his  own  name 
upon  this  contract.  It  seems  to  me  to  be  fully  embraced  by 
the  terms  of  description  both  in  the  code  of  1819  and  that  ol 
1849.  But  if  this  may  be  questioned,  no  reason  is  shown  why 
it  may  not  be  regarded  as  assignable  for  value  in  equity.  It 
is  said,  and  authorities  have  been  cited  to  show,  that  such  a 
statute  is  to  be  construed  strictly,  and  it  is  contended  that  it 
is  intended  exclusively  for  the  benefit  of  the  builder  and  ma* 
terialman.  No  case  has  been  cited  affirming  that  a  contract 
under  such  a  statute  cannot  be  assigned.  There  is  nothing  in 
public  policy  or  in  the  language  or  the  policy  of  our  act  to 
br^iid  it;  and  if  the  statute  be  exclusively  for  the  benefit  of 
the  builder  and  materialman,  it  would  certainly  impair  the 
value  of  his  lien  to  declare  it  non-assignable.  It  might  preju* 
dice  him  by  depriving  him  of  credit  which  he  might  other* 
wise  obtain  to  prosecute  his  undertaking,  and  thus  alsa 
operate  a  disadvantage  to  the  owner.  Whilst  the  latter  can  in 
no  respect  be  injured  by  the  assignment,  because  the  assig^ee 
takes  the  obligation  subject  to  the  same  equity  to  which  it  was 
subject  in  the  hands  of  the  obligee,  and  must  allow  all  just 
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discoonts,  not  only  against  himself,  bi^t  against  the  assignor 
before  notice  of  the  assignment. 

I  can  perceive  no  reason  for  distinguishing  between  contracts 
of  this  character  and  other  choses  in  action  ex  eontraeiUj  in 
respect  of  the  right  to  assign  them.  And  it  cannot  be  doubted 
that  when  the  assignee  takes  the  contract,  he  acquires  with  it 
the  lien  as  a  necessary  incident. 

I  proceed  next  to  consider  the  complaint  made  of  the  amount 
for  which  the  decree  was  rendered. 

By  the  contract,  the  work  about  the  house  was  to  be  executed 
in  a  workmanlike  manner,  whilst  the  proofs  in  the  cause  tend 
strongly  to  show  that  it  was  in  fact  executed  in  a  very  defective 
and  unworkmanlike  manner.    It  is  proved  that  the  doors  were 
very  much  cracked  (one  of  the  witnesses  says  ''cracked  to 
pieces"),  and  that  they  were  too  small  from  shrinking,  were 
made  of  green  or  wet  timber,  and  that  numerous  holes  were 
found  in  them;  that  the  stair-case  had  given  way,  and  the 
steps  had  sunk  from  a  half  to  three  fourths  of  an  inch  below 
the  skirting;  that  the  wash-boards  had  left  the  floors,  or  the 
floors  had  sunk  from  half  an  inch  to  an  inch;  that  the  mantels 
were  badly  executed  and  much  shrunken;  that  the  plastering 
was  not  well  done;  that  the  weather-boarding  was  very  much 
split  and  shrunken  for  want  of  a  sufficient  lap;  and  that  the 
piazza  in  the  rear  was  badly  and  improperly  constructed.    All 
the  witnesses  examined  upon  the  subject  agreed  that  the  mate- 
rials must  have  been  green  or  unseasoned,  and  that  the  work 
was  not  done  in  a  workmanlike  manner,  but  was  very  defect- 
ive; and  they  all  think  it  was  worth  much  less  than,  was  to 
be  paid  for  it,  if  executed  in  the  manner  required  by  the  con* 
tract.    It  is  true,  it  was  provided  that  the  work,  when  com* 
pleted,  was  to  be  valued  by  referees,  and  the  price  was  to  be 
fixed  by  their  valuation.    But  such  a  valuation  would,  of  neces- 
sity, be  based  upon  the  condition  in  which  the  work  appeared 
at  the  time  it  should  be  made,  and  it  could  not  have  been  in- 
tended to  deprive  the  party  of  the  right  to  compensations  for 
material  defects  in  the  work  that  were  not  discoverable  at  the 
time  of  the  valuation,  but  only  became  apparent  afterwards. 
And  as  numerous  and  marked  defects  were  subsequently  dis< 
closed,  the  award  of  the  referees  as  to  the  value  of  the  work  in 
its  apparent  condition  at  the  time  should  not  be  held  conclusive. 
It'appears  that  the  valuation  was  made  by  the  referees  imrne* 
diately  aft»r  the  completion  of  the  house  in  February,  1863; 
the  work  was  then  just  finished,  freshly  painted,  and  plastered; 
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everything  appeared  right  except,  perhape,  the  detoc&ve  man- 
ner of  the  constmction  of  the  piazza  in  the  rear;  and  it  was 
Dot  until  after  the  materials  used  had  become  seasoned  daring 
the  ensning  summer  and  fiall  that  their  defectiye  character  was 
exposed  in  the  numerous  flaws  and  defects  which  became 
strikingly  apparent  in  various  parts  of  the  building,  and  thus 
invited  attention  as  well  to  the  materials  themselves  as  to  the 
manner  in  which  they  had  been  wrou^t 

If  the  price  of  the  work  had  been  fixed  in  the  contract,  and 
the  party  had  paid  it  immediately  on  its  completion,  or  if  he 
had  been  sued,  and  judgment  recovered  for  the  amount  before 
the  faulty  and  defective  workmanship  had  discovered  itself,  it 
will  scarcely  be  said  that  he  would  have  been  thereby  deprived 
of  the  benefit  of  his  contract  for  work  done  in  a  workmanlike 
manner,  and  of  compensation  for  material  defects  which  were 
subsequently  disclosed.  Nor  can  I  think  that  the  measurement 
and  valuation  made  by  the  referees  should  under  the  ciroum* 
stances  of  this  case  have  any  greater  effect 

The  case  of  Kidwell  v.  Baltimore  etc,  R.  R.  Co.^  11  Gratt.  67S, 
has  been  cited  by  the  counsel  for  the  appellee  upon  this  point; 
but  it  will  be  found,  I  think,  upon  examination,  to  decide 
nothing  incompatible  with  the  conclusion  I  have  arrived  at  in 
this  case.  That  was  a  bill  filed  to  obtain  compensation  for 
extra  work  and  deficiencies  in  estimates  of  the  value  of  work 
done  upon  certain  contracts  for  the  construction  of  bridges  on 
the  line  of  the  company's  road.  These  contracts  provided  for 
monthly  estimates  to  be  made  of  the  quantity,  character,  and 
value  of  the  work  by  an  engineer  designated,  and  when  the 
work  should  be  fully  completed  and  accepted  by  the  engineer, 
for  a  final  estimate  of  the  same,  when  the  balance  appearing 
to  be  due  was  to  be  paid  to  the  contractor  upon  his  executing 
a  release  of  all  demands  against  the  company.  There  was  a 
further  provision  that  these  estimates  should  be  conclusive 
between  the  parties  unless  altered  by  the  principal  engineer,  to 
whom  power  was  reserved  to  review  the  same  and  make  alter- 
ations if  he  should  choose  to  exercise  it.  The  complaint  on 
this  branch  of  the  case  was  that  the  estimates  had  all  been 
made  upon  an  improper  and  erroneous  construction  of  the  con- 
tracts, to  the  great  prejudice  of  the  contractor,  and  that  he 
should  not  be  bound  by  them  on  that  account,  and  also  because 
of  fraud  and  mistake  imputed  to  the  officers  in  effecting  the 
contracts  and  making  the  estimates.  The  court  held  that 
neither  fraud  nor  a  mistake  was  made  out  in  proof,  and  that 


198  Iaeoe  v.  B088IEUZ.  [Viii^Diai 

in  the  abeence  of  lx>thy  the  final  estimate  of  the  engineer  was 
conclusive  between  the  parties.  It  was  also  held  that  whatever 
might  be  the  true  construction  of  the  contracts,  yet  as  the 
estimates  had  been  made  upon  a  particular  construction,  of 
which  the  contractor  was  fully  informed  at  the  time,  and  had 
received  the  monthly  estimates  based  upon  it  without  objection, 
he  must  be  held  to  have  acquiesced  in  that  construction,  and 
to  be  bound  by  it;  and  that  if  he  might  have  refused  to  abide 
by  the  final  estimate,  yet  having  made  no  objection  to  the 
engineer's  proceeding  to  make  it,  and  having  attended  upon 
him  for  that  purpose  and  submitted  his  charges  for  the  work 
done,  he  was  concluded  by  the  engineer's  action.  In  this  case, 
the  very  matters  sought  to  be  controverted  had  been  formally 
and  directly  submitted  to  and  adjudicated  by  the  referee,  all 
the  elements  which  should  enter  into  his  estimate  were  per- 
fectly known  at  the  time,  and  the  contractor  by  his  acts  and 
declarations  had  acquiesced  in  the  principles  upon  which  he 
had  attained  his  results.  I  can  perceive  nothing  in  this  decis- 
ion which  touches  the  particular  question  in  the  case  in  judg* 
ment. 

It  is  contended  on  behalf  of  the  building  fund  comjMuiy 
that  they  were  entitied  to  priority  of  payment  out  of  the  pro- 
ceeds of  the  sale  of  the  property,  both  as  to  the  one  hundred 
and  twenty  dollars  advanced  to  laege  before  the  building  con- 
tract was  recorded,  and  the  four  hundred  and  sizty-one  dol* 
lars  advanced  and  paid  to  the  appellee  afterwards;  and  on 
behalf  of  both  the  appellants  it  is  insisted  that  the  circuit 
court  should  have  so  adjudicated  before  it  directed  a  sale  of 
the  property. 

The  counsel  for  the  appellee  does  not  contest  the  priority 
claimed  for  the  one  hundred  and  twenty  dollars,  and  he  con- 
tends tiiat  upon  the  face  of  the  commissioner's  report  and  the 
decree  of  which  it  is  the  basis,  this  is  impliedly  conceded,  and 
should  be  regarded  as  sufficiently  recognized;  but  he  does  con- 
test the  priority  claimed  as  to  the  four  hundred  and  sixty-one 
dollars  paid  after  the  building  contract  was  recorded,  and  he 
argues  that  as  the  money  arising  from  the  sale  was  not  dis- 
posed of  by  the  decree,  but  directed  to  be  deposited  in  bank  to 
the  credit  of  the  cause,  the  court  could  afterwards  decide  upon 
the  priorities,  and  thus  no  one  would  be  prejudiced. 

It  is  a  well-settled  rule  that  where  there  are  conflicting 
claims  to  priority  of  payment  out  of  the  proceeds  of  land 
about  to  be  sold  to  satisfy  the  liens  upon  it,  the  court,  in  order 
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to  prefvent  the  danger  of  sacrificing  the  property  by  diflcoarag- 
mg  the  creditors  from  bidding  as  they  probably  might  if  their 
right  to  satisfaction  of  their  debts  and  the  order  in  which  they 
were  to  be  paid  ont  of  the  property  were  previously  ascertained, 
should  declare  the  order  of  payment  before  it  decrees  the  sale 
to  be  made:  Cole  v.  McRae^  6  Rand.  644;  Buchanan  v.  Clarh^ 
10  Gratt.  164.  It  is  therefore  not  sufficient  that  the  court 
should  direct  the  fund  to  be  paid  into  court,  and  should  de- 
clare the  priorities  afterwards.  The  purpose  for  which  it  is 
done  requires  that  it  should  precede  the  sale. 

I  do  not  see  anything  in  the  report  of  the  commissioneri  or 
the  decree  of  the  court  confirming  it,  which  amounts  to  a  dec- 
laration or  recognition  of  the  priority  of  the  building  fond 
company,  even  as  to  the  one  hundred  and  twenty  dollars. 
The  report  simply  states  the  facts,  and  the  decree,  after  con- 
firming the  report,  directs  that  if  the  balance  stated  to  be  due 
the  appellee  be  not  paid  within  ninety  days,  with  interest  and 
costs,  the  property  should  be  sold,  and  the  proceeds,  after  pay* 
ing  the  costs  and  expenses  of  the  sale,  paid  into  bank  to  the 
credit  of  the  cause.  Nothing  is  said  in  it  in  relation  to  either 
claim  of  the  building  fund  company,  and  the  failure  to  adjudi- 
cate as  to  the  order  of  payment  is,  I  think,  a  material  error  in 
the  decree. 

As  to  the  building  fund  company's  right  to  priority  as  to  the 
one  hundred  and  twenty  dollars  no  objection  is  made,  nor  can 
its  right  to  such  priority  as  to  the  four  hundred  and  sixty-one 
dollars  be  successfully  contested.  When  the  company  ad- 
vanced the  one  hundred  and  twenty  dollars  to  laege  for  and 
on  account  of  the  redemption  of  a  share  held  by  him  in  the 
stock  of  the  company,  they  took  from  him  a  deed  of  trust  upen 
the  property  to  secure  the  payment  of  that  sum,  as  well  as  of 
any  other  sum  or  sums  they  might  thereafter  advance  on  ac- 
count of  the  redemption  of  other  shares.  This  arrangement 
was  fully  within  the  terms  of  the  charter  and  the  by-laws  of 
the  company,  and  was.  the  mode  in  which  the  main  object  of 
the  association  was  carried  into  effect,  and  it  was  well  known 
to  Martin,  Warthen,  and  the  appellee  at  the  time  the  contract 
for  building  the  house  was  executed,  and  when  the  same  was 
assigned  to  the  appellee.  The  deed  of  trust  was  duly  admitted 
to  record  before  the  contract  for  building  was  entered  into; 
and  when  it  was  made  and  assigned  to  the  appellee,  it  was  per- 
fectly well  known  to  all  these  parties  that  the  principal  part 
of  the  funds  to  be  paid  for  the  work  was  to  come  from  thd* 
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building  fund  oompany,  and  to  be  advanced  by  it  on  tne  se- 
curity of  the  deed  of  trust  which  they  had  taken;  and  accord- 
ingly they  required  laege  by  the  contract  to  give  good  aecurity 
for  the  excess  of  the  cost  of  the  building  above  the  five  hundred 
dollars  ezp^ted  from  the  company.  And  when  the  money 
was  paid  to  the  appellee,  he  knew  that  it  was  paid  by  the  com- 
pany on  the  security  of  the  deed  of  trust,  and  with  the  under- 
standing on  their  part  that  they  were  to  be  indemnified  in 
preference  to  any  other  claimant,  and  it  was  accepted  and  re- 
ceived by  him  in  payment  foi  materials  furnished  and  work 
done  upon  the  very  property,  without  objection  and  without 
protest  as  to  the  justness  of  the  expectation  with  which  it  was 
paid.  To  permit  the  appellee  now  to  repudiate  his  recognition 
of  the  priority  of  the  company's  claim  would  operate  a  virtual 
fraud  upon  them,  and  would  be  most  unjust  and  inequitable. 

I  think,  therefore,  the  building  fund  company  is  entitled  to 
priority  in  payment  of  the  proceeds  of  the  property,  as  well  of 
the  four  hundred  and  sixty-one  dollars  advanced  in  redemp- 
tion of  stock  as  of  the  one  hundred  and  twenty  dollars  ad- 
vanced in  that  way  at  the  time  the  deed  of  trust  was  executed. 

There  are  two  other  points  which,  perhaps,  should  be  briefly 
noticed. 

Ad  exception  was  taken'  to  the  paper  ofiered  as  evidence  of 
the  measurement  and  valuation  of  the  work  by  the  referees 
because  it  purported  to  be  a  copy,  and  not  the  original.  This 
exception  is  without  date,  and  it  does  not  appear  when  it  was 
in  fact  taken. '  But  the  paper  was  filed  as  an  exhibit  with  the 
bill,  and  although  the  answers  are  very  full  and  elaborate,  no 
objection  is  taken  to  the  paper  on  that  account,  nor  is  any  call 
made  in  them  for  the  original.  The  paper  was  also  received 
by  the  commissioner  as  evidence,  there  was  no  call  made  for 
the  production  of  the  original  before  him,  nor  does  he  report 
that  any  objection  was  made  to  the  paper  because  it  was  but  a 
copy.  The  exception  therefore  either  came  too  late  or  must  be 
regarded  as  having  been  waived  by  the  parties,  and  it  was 
properly  disregarded  by  the  circuit  court. 

The  remaining  point  relates  to  the  contingent  dower  interest 
of  the  wife  of  the  appellant  laege  in  the  property.  It  is  said 
that  this  was  not  afifected  by  the  mechanic's  lien,  and  that  the 
court  therefore  should  not  have  sold  the  entire  estate,  but  only 
the  interest  of  laege.  That  the  mechanic's  lien  does  not  over- 
ride the  dower  interest  of  the  wife  is  very  clear,  and  if  any 
authority  to  the  point  were  needed,  it  would  be  found  iik 
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Shaeffer  y.  Weedj  S  Gflm.  611.  But  Mrs.  laege  had  onite^I 
with  her  husband  in  the  deed  of  trust  for  the  benefit  of  the 
building  fund  c(»npany,  and  if  a  sale  takes  place  it  must  be  to 
raise  the  amount  due  the  company  as  well  as  that  due  to  the 
ajqpellee.  It  would  be  proper,  therefore,  that  the  property 
should  be  sold  out  and  out,  but  as  the  wife  has  a  contingent 
dower  interest  in  the  equity  of  redemption,  and  being  a  party 
to  the  cause  is  to  be  bound  by  the  decree,  the  court  should 
make  a  proper  provision  to  compensate  that  interest  out  of  the 
surplus  proceeds  of  sale,  if  any,  after  satisfying  the  amounts 
due  the  building  fund  company  before  any  part  of  the  same 
shall  be  paid  over  to  the  appellee. 

I  am  of  opinion  to  reverse  the  decree  and  remand  the  causa 
tar  further  proceedings. 

The  other  judges  concurred  in  the  opinion  of  Lee,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion  that  the  circuit  court  did  not  err  in 
maintaining  the  jurisdiction  of  the  court  of  equity  to  grant  the 
relief  prayed  for  by  the  bill,  nor  in  disregarding  the  exception 
to  the  copy  of  the  measurement  and  valuation  of  the  referees, 
filed  as  an  exhibit  with  the  bill,  nor  in  holding  the  appellee 
entitled  to  a  decree  for  all  of  the  installments  of  the  price  of 
the  work,  although  part  thereof  only  became  due  pending  the 
cause.  But  the  court  is  of  opinion  that  before  decreeing  a  sale 
of  the  property,  the  circuit  court  should  have  directed  an  in- 
quiry by  a  commissioner  into  the  alleged  defects  in  the  work 
done  in  the  execution  of  said  contract  which  were  disclose^ 
and  became  apparent  after  the  valuation  made  by  the  referees, 
and  should  have  ascertained  what  would  be  a  just  compensa- 
tion to  the  appellant  laege  for  such  defects,  and  should  have 
caused  the  same,  when  so  ascertained,  to  be  accounted  for  out 
of  the  balance  due  the  appellee,  if  suiEcient  to  satisfy  the  same, 
before  any  amount  should  be  decreed  to  him  on  said  contract. 

And  the  court  is  further  of  opinion  that  before  decreeing  a 
sale  of  the  property,  the  circuit  court  should  have  adjudicated 
the  priority  of  payment  out  of  the  proceeds  thereof,  as  between 
the  appellee  and  the  building  fund  company,  and  should  have 
declared  the  said  company  entitled  to  such  priority,  both  as  to 
the  one  hundred  dollars  balance  of  what  was  paid  before,  as 
well  as  to  the  four  hundred  and  sixty-one  dollars  paid  after 
the  said  building  contract  was  admitted  to  record. 

And  the  court  is  further  of  oninion  th«^  it.  waA  nroi^er  the 
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Baid  property  should  have  been  decreed  to  be  sold  out  and  out, 
but  that  inasmuch  as  the  wife  of  the  said  Iaege  is  entitled  to 
a  dower  interest  in  the  equity  of  redemption,  after  satisfying 
the  purposes  of  the  deed  of  trust,  and  as  she  is  a  party  to  the 
cause,  the  court  should  make  a  suitable  provision  for  the  preser- 
vation of  such  dower  interest  out  of  the  surplus  proceeds  of 
sale  after  satisfying  the  demands  of  the  building  fund  com- 
pany, before  any  part  thereof  should  be  paid  over  to  the  ap- 
pellee. 

Wherefore  the  court  is  of  opinion  that  there  is  error  in  said 
decree. 

Therefore  reversed,  with  costs,  and  remanded  with  instrao- 
tions  farther  to  proceed  in  the  same,  according  to  the  principles 
hereinbefore  declared. 

Decree  reversed. 


Mbchasio  to  Pbisbbvb  Lixn  must  file  his  daim  within  dx  mootlit  toai 
the  ooxDpletion  of  the  baflding:  Ramae^B  Appeal,  27  Am.  Deo.  801. 

LiBN,  AssiONABnjTT  ov:  See  Bradley  y.  Sptffordf  66  Am.  Deo.  206,  aad 

note  207. 

Bun.DXB  CAmroT  Riooveb  unlbss  Hb  has  Compuid  with  his  Ooh- 
TRAOT:  Smith  V.  Brady,  72  Am.  Dea  442,  and  note  464.  Bat  a  workman 
may  recover  what  the  thing  is  worth,  although  the  work  ia  improperly  done: 
Davis  v.  Fiah,  48  Id.  387,  and  note  392. 

It  is  Errob  to  Dxcreb  Salb  and  order  the  proceeds  to  he  brought  mto 
court  before  liens  and  their  priorities  are  ascertained:  Oranqford  v.  Wetkr^  23 
Gratt.  844;  Horton  y.  Bond,  28  Id.  822,  both  citing  the  principal  case. 

Deed  of  Trust  is  Superior  to  Right  or  Dowkr,  whbn:  Wheatiey** 
Heira  v.  Calhcun,  37  Am.  Dec.  654.  The  right  of  dower  where  property  is  sold 
under  trust  deed  attaches  to  the  husband's  share  of  the  proceeds  alter  the 
debt  secured  was  paid:  Id.  Dower  is  preferred  to  a  mechanic's  lien,  and  must 
bo  allowed  in  a  house  and  lot  sold  under  such  a  lien,  on  execution  against  the 
husbaud:  Bishop  v.  Boyle^  68  Id.  615;  and  consult  the  citations  in  notes  to 
these  cases.  Before  a  sale  is  made  the  dower  of  the  widow  should  be  set  out, 
so  that  a  purchaser  may  know  what  part  of  the  land  will  come  at  once  into 
his  possession  and  what  not,  until  her  death,  or  that  a  yalid  arrangement  be 
first  made  dispensing  with  her  right  to  haye  dower  in  kind  in  the  land:  Tracv 
V.  Shumate,  22  W.  Va.  500,  citing  the  principal  case. 

The  principal  gase  is  orrsD  and  approyed,  as  to  the  matter  contained  in 
the  last  paragraph  of  syllabus,  sitpra,  in  HarriwiCs  Bxra  y.  Payne,  32  Gratt. 
392;  S.  C,  3  Va.  L.  J.  741;  ffolden  y.  Boggess,  20  W.  Va.  79,  85.  It  is  dia- 
tinguished  in  Pairo  v.  Bethell,  75  Va.  831,  as  to  when  in  an  equitable  prooe<Hi- 
ing  it  may  become  necessary  to  appoint  a  commissioner  to  make  inquiries  and 
take  and  state  accounts,  and  instances  as  such  cases  conflicts  of  liens,  dis- 
puted titles,  and  like  matters. 

Exception  to  ADMissiBnjTT  of  EyiDSNCS  not  taken  in  the  court  below 
cannot  be  insisted  upon  in  the  appellate  court:  Burbe  y.  AUen,  61  Am.  Deo. 
642,  note  647;  Di^foli  y.  Gorman,  66  Id.  543;  Lorieux  y.  Keller,  68  Id.  696, 
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Parke  t.  Votter,  71  Id.  221.  In  Deapard  v.  Cotmtg  qf  Pkaaanis,  23  W.  V*. 
9H,  the  county  oonzt  had  made  a  contract  with  plaintiff  to  make  certain  re- 
pun  to  public  buildingi^  and  after  their  completion  accepted  them  by  agree- 
BMnti  It  was  held,  citing  the  principal  case,  that  the  acceptance  of  the 
xepaiTB  by  the  court  was  condnnve,  nnlesa  the  coonty  conld  show  that  the 
igraemeat  of  acceptance  had  been  obtained  by  the  imposition  or  fraod  of 
the  phuntifl^  or  by  mistake  on  the  part  of  the  court,  and  in  the  absence  of 
■Dch  showing  it  waa  not  error  to  reject  evidence  offered  by  the  connty  to 
pnwe  that  the  work  had  not  been  done  aocofding  to  the  specificatians  est 
forth  in  the  contnct. 


Ayerett'b  Administbatob  V.  Booker. 

(15  Obattav,  lOwl 

FiBT  KAT  BaoovEE  UPON  BiLL  OF  BzoHAHoi^  witfaoat  averring  or  pror- 
iDg  tiiat  any  value  has  been  received  for  tl  Such  bill  is  presnined  to 
stud  on  Tslnable  consideration,  and  prima  /ode  to  import  it. 

Bku.  ov  ExGHAHOE  miist  be  for  money  certain  in  amonnti  and  payable  abso- 
Infeely  and  at  all  events. 

If  B  HOT  Ebsxhtial  ktbeb  TO  CHABAcnK  of  a  bill  of  exchange  or  of  a 
promissory  note  that  it  should  be  negotiable. 

fouawTSQ  lusmanaan  does  not  constitate  a  bill  of  exchange,  nor  import 
a  valuable  consideration,  and  no  promise  is  raised  thereby,  in  favor  of  the 
payee  against  tiie  drawer,  from  the  failnre  of  the  drawer  to  accept  or  to 
pay:  "  Lynchburg,  December  8, 18S2.  $1,080.G9.  The  trustee  of  Kor- 
veQ  and  Averett  will  pay  to  William  T.  Booker  the  som  of  one  thousand 
and  eighty  doUam  and  fifty-nine  cents,  with  interest  from  the  first  of 
Ifsrch,  1860,  oat  of  any  moneys  in  his  hands  belonging  to  me.  William 
A  Averecc 

AssuifpsiT.    The  opinion  etatoB  the  facts. 

Orteiif  for  the  appellant. 
Garland,  for  the  appellee. 

By  Court,  Lee,  J.  The  only  question  in  this  case  is  that 
raised  by  the  instruction  asked  for  by  the  defendant  in  error 
upon  the  trial.  The  declaration,  unlike  that  in  Jackson  v. 
Jackson,  10  Leigh,  448,  sufficiently  avers  a  consideration  for 
the  draft  or  order  which  it  describes;  but  as  when  it  was  pro- 
duced at  the  trial  no  consideration  was  expressed  upon  its 
iace,  and  it  was  not  stated  to  have  been  made  *^for  value  re- 
ceived," the  question  made  was  whether  the  jury  could,  from 
the  paper  alone,  infer  such  a  consideration  moving  from  the 
defendant  in  error  to  the  plaintiff's  intestate  as  would  entitle 
Um  to  recover  without  further  evidence. 

If  the  order  in  question  were  good  as  a  bill  of  exchange,  it 
tumot  be  questioned  that  the  party  might  have  reooveied 
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upon  it  without  averring  in  his  declaration  or  proving  at  th« 
trial  that  any  value  had  been  received  for  it,  as  such  a  bill  is 
presumed  to  stand  on  valuable  consideration,  and  prima  fade 
to  import  it:  Bayly  on  Billsj  c.  1,  sec.  13,  p.  40;  Macleed  v.  SneCj 
2  Stra.  762;  Poplewell  v.  WiUon,  1  Id.  264;  PhiUiskirk  v.  Black- 
tcelly  2  Man.  &  Sel.  395;  WiUon  v.  Codman,  3  Cranch,  193, 207; 
Match  V.  Trayes,  11  Ad.  &  El.  702;  S.  C,  39  Eng.  Com.  lu 
207;  Jones  v.  JoneSy  6  Mee.  &  W.  84;  Bayly  on  Bills,  c.  9,  p.  390; 
Coornbe  v.  Ingramj  4  Dow.  <fe  Ry.  211.  But  I  think  it  clear 
that  this  paper  cannot  be  regarded  as  a  bill  of  exchange,  nor 
as  carrying  with  it  the  exemption  pertaining  to  that  class  of 
securities  from  the  necessity  of  both  averring  and  proving  a 
sufficient  consideration  as  the  condition  of  recovering  upon  it. 
To  constitute  a  good  bill  of  exchange,  the  sum  to  be  paid  must 
not  only  be  in  money  and  certain  in  amount,  but  it  must  be 
payable  absolutely  and  at  all  events.  If  it  be  payable  out  of 
a  particular  fund  or  upon  an  event  which  is  contingent,  or  if 
it  be  otherwise  conditional,  it  is  not  in  contemplation  of  law  a 
bill  of  exchange:  Roberts  v.Peaie,  1  Burr.  323;  Carlos  y.  Fan- 
court,  5  T.  R.  482;. Ch.  Bills,  c.  5,  pp.  152  et  seq.;  Bayly  on 
Bills,  c.  1,  sec.  6,  pp.  16  et  seq.;  Story  on  Bills,  sec.  46;  Crato- 
ford  V.  Cully  J  Wright,  453;  Van  Voder  v.  Flack  j  1  Smed.  & 
M.  393  [40  Am.  Dec.  100];  Hamilton  v.  ifyrick,  3  Ark.  541. 
Here,  the  sum  to  be  paid  is  not  payable  absolutely  and  at  all 
events.  It  is  payable  out  of  a  particular  fund,  to  wit,  the 
moneys,  if  any,  in  the  hands  of  the  drawee  belonging  to  the 
drawer.  The  draft,  therefore,  cannot  be  treated  as  a  bill  of 
exchange,  nor  can  a  recovery  be  had  upon  it  as  such. 

So,  again,  if  the  paper  in  question  contained  an  express 
promise  to  pay  the  sum  mentioned,  upon  which  an  action  of 
debt  might  be  maintained  under  our  statute,  I  incline  to  think 
that  the  recovery  might  be  had  without  further  proof  of  con- 
sideration. If  debt  would  lie  upon  the  paper,  it  would  be 
evidence  of  such  indebtedness  as  would  be  a  sufficient  consid- 
eration for  the  promise  to  pay  in  the  action  of  assumpsit  The 
case  of  Jackson  v.  Jackson,  10  Leigh,  448,  above  cited,  so  far  as 
it  is  of  any  authority,  having  been  decided  by  a  court  equally 
divided,  shows  that  it  is  not  necessary  in  such  a  case  even  to 
aver  a  consideration.  For  the  declaration,  without  averring 
such  consideration,  was  sustained  by  the  court  below,  and  that 
judgment  was  affirmed  by  the  division  of  this  court.  But  it  is 
unnecessary  to  go  into  this  question  in  this  case,  because, 
whilst  the  declaration  in  all  its  counts  sufficiently  avers  a 
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consideration,  it  is  not  pretended  that  the  paper  offered  in  evi- 
dence contained  anything  that  could,  by  any  construction,  b6 
held  to  be  an  express  promise  to  pay  the  smn  of  money  men- 
tioned in  it.  And  not  being  a  bill  of  exchange,  no  promise  is 
raised  by  law  in  favor  of  the  payee  against  the  drawer  from 
the  failure  of  the  drawee  to  accept  or  to  pay:  Joseeline  v.  Za»- 
9erey  Fortescue,  281;  S.  C,  10  Mod.  294,  316;  Jenny  v.  Herle^ 
1  Stra.  591;  S.  C,  2  Ld.  Raym.  1361;  Haydock  v.  Lyneh^  2  Id. 
1563;  Banbury  v.  Lissety  2  Stra.  1211;  Dawka  v.  De  Larane^  8 
Wils.  207;  S.  C,  2  W.  Black.  782;  Nichoh  v.  Davis,  1  Bibb, 
490;  Mershon  v.  Withers^  Id.  503;  Carlisle  v.  Ihthree^  8  J.  J. 
Marsh.  542. 

The  case  of  JoUiffe  v.  Higgins,  6  Munf  3,  might  seem  at  first 
blush,  from  the  reporter's  syllabus  of  the  point  decided,  to  be 
somewhat  in  conflict  with  the  principles  above  stated;  but 
upon  closer  examination,  I  think  the  decision  will  be  found  to 
be  in  perfect  harmony  with  them,  and  to  be  abundantly  sus- 
tained upon  the  case  itself.  No  reasons  are  assigned  by  the 
court  for  affirming  the  judgment;  but,  upon  the  report  of  the 
case,  I  think  we  can  see  ample  grounds  on  which  to  vindicate 
its  correctness,  without  disturbing  any  of  the  principles  to 
which  I  have  adverted.  The  action  was  assumpsit^  and  the 
declaration  counted  specially  on  the  draft  or  order  set  out,  and 
also  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiff.  The  plea  was  the  general  issue;  and  at  the 
trial,  the  defendant  demurred  to  the  evidence.  This  consisted 
of  the  draft  or  order  described  in  the  declaration  by  which  the 
drawer  (the  defendant)  directed  the  drawee  (Waite)  to  pay  to 
the  plaintiff  the  sum  of  one  hundred  and  eight  dollars  and 
eighty-five  cents,  which  the  order  stated  he  (the  drawer)  ha^ 
lodged  in  the  hands  of  the  drawee,  and  was  the  property  of 
the  payee,  as  guardian,  etc.,  with  proof  of  non-payment  by  the 
drawee,  and  protest  therefor,  and  notice  to  the  drawer;  and 
also  that  the  drawer  had  never  deposited  any  such  funds,  or 
other  funds  whatsoever,  with  the  drawee.  Now,  I  do  not  think 
it  by  any  means  clear  that  the  order  was  not  good  as  a  bill  of 
exchange.  Mr.  Wickham,  for  the  plaintiff  in  error,  it  is  true, 
contended  that  it  was  not,  because  it  was  not  made  payable  to 
order,  and  was  drawn  on  a  particular  fund;  and  this  Mr. 
Leigh  appears  to  have  conceded. 

Formerly,  it  was  doubted  whether  it  was  not  essential  to  the 
character  of  a  bill  of  exchange  that  it  should  be  payable,  e.  ^., 
to  A  or  his  order,  or  to  bearer.    But  it  is  now  well  settled  that 
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it  is  not  essential  to  the  character  either  of  a  bill  of  exchange 
or  of  a  promissory  note  that  it  should  be  negotiable:  Chadwick 
V.  Allen,  1  Stra.  706;  Smith  v.  Kendali,  6  T.  R.  123;  King  ▼. 
Box,  6  Taunt.  325;  BurcheU  v.  Slocock,  2  Ld.  Raym.  1545;  Bay- 
ly on  Bills,  c.  1,  sec.  10,  p.  33;  Ch.  Bills,  c.  5,  p.  181;  Story 
on  Bills,  sec.  69.  And  it  may  with  great  force  be  contended 
that  the  order  to  pay  was  neither  conditional  nor  restricted  to 
any  particular  fimd,  but  as  well  as  can  be  ascertained  from  the 
statement  of  the  case,  was  absolute  and  unconditional  to  pay 
the  amount.  It  is  true,  it  was  added  that  the  drawer  had 
lodged  the  amount  in  the  hands  of  the  drawee,  and  that  it  was 
the  property  of  the  payee.  Whether  this  statement  was  true 
or  false  woidd  not  affect  the  character  of  the  order.  The  theory 
of  every  bill  of  exchange  is  that  the  drawer  has  funds  in  the 
hands  of  the  drawee  subject  to  his  order,  and  whether  this  be 
true  or  fiEdse  the  character  of  the  bill  is  the  same:  See  Story  on 
Bills,  sec.  18.  The  reason  given  for  making  the  draft  would 
not  necessarily  change  the  absolute  character  of  the  order,  or 
whether  true  or  false,  affect  its  legal  character  and  incidents. 
It  would  seem  to  fall  rather  within  a  class  of  cases  which  are 
carefiQly  distinguished  from  those  in  which  the  order  is  to  pay 
out  of  a  particular  fund,  although  at  first  glance  they  might 
seem  to  be  of  them.  Thus  a  bill  drawn  by  a  freighter  payable 
to  a  person  entitled  to  receive  the  freight  '^on  account  of 
freight,"  is  good,  for  it  is  not  payable  out  of  a  particular  fiind, 
but  merely  shows  to  what  account  it  is  to  be  applied,  or  what 
is  the  value  that  has  been  received:  Pierson  v.  Dunlop,  Cowp. 
671.  So  a  bill  for  money  as  'Hhe  drawer's  quarter's  half  pay 
by  advance"  is  good;  for  it  is  not  payable  out  of  a  particular 
fimd,  but  is  to  be  paid  in  advance,  and  will  be  payable  whether 
the  half  pay  ever  become  due  or  not:  McLcleed  v.  Snee,  2  Stra. 
762.  And  so  specifying  the  fund  in  any  other  manner  out  of 
which  the  value  was  received  for  which  the  bill  is  drawn  will 
not  vitiate  the  bill;  thus,  stating  'Walue  received  out  of  the 
premises  in  Rosemary  Lane;"  or  "being  a  portion  of  a  value, 
as  under,  deposited  in  security  of  payment  hereof;"  or  "on  ac- 
count of  wine  had  by  me"  (the  drawer);  or  "being  so  much 
due  by  me  to  A  at  Lady-day  next."  In  these  cases,  the  bill 
is  not  payable  out  of  a  particular  fimd,  but  it  only  specifies  the 
value  received  and  the  occasion  of  the  draft:  See  HauasouUier 
V.  Hartsinek,  7  T.  R.  733;  Bayly  on  Bills,  p.  18;  Story  on 
Bills,  sec.  47. 
But  if  the  order  could  not  be  treated  as  a  bill  of  exohaage, 
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oertaiuly  from  its  terms  it  might  be  fairly  and  legitimately  in- 
ferred that  the  defendant  had  had  in  his  hands  money  belong- 
ing  to  the  plaintiff  which  he  had  failed  to  pay  over  to  him,  and 
which  he  falsely  pretended  by  the  order  he  had  lodged  in 
Waiters  hands  for  him.  The  amount  therefore  would  clearly 
be  recoyerable  in  an  action  for  money  had  and  received,  and 
the  demurrer  to  the  evidence  could  not  avail  the  defenduit 

The  court  may  therefore  have  thought  either  that  the  order 
in  this  case  was  good  as  a  bill  of  exchange,  or  that  the  evi- 
dence was  sufficient  to  sustain  the  second  count  of  the  decla- 
ration, and  that  the  judgment  was  therefore  right  and  should 
be  affirmed. 

All  contracts  by  our  law  must  be  either  contracts  by 
specialty  or  contracts  by  paroL  If  not  by  sealed  instrumentSr 
they  are  parol  whether  verbal  or  in  writing,  and  if  in  writing, 
whatever  may  be  the  rule  of  the  civil  law,  or  whatever  the 
doubt  created  by  the  remarks  of  Lord  Mansfield  and  Justice 
Wilmot  in  Pillana  v.  Miewp^  8  Burr.  1668  et  seq.,  there  must 
be  in  general  a  sufficient  consideration  to  support  them,  just  as 
if  they  were  proved  by  parol  evidence  only.  The  authoritiet 
finr  this  proposition  are  numerous  and  familiar,  and  I  deem  it 
unnecessary  to  stop  to  cite  any.  Commercial  paper,  and  per- 
haps promises  in  writing  for  the  payment  of  money  on  which 
debt  would  lie  under  our  statute,  constitute  exceptions  to  the 
rule,  but  otherwise  it  is  universal  and  pervading.  Accordingly, 
the  defendant  in  error,  recognizing  the  rule  and  its  applica- 
bility to  this  case,  asked  the  court  to  instruct  the  jury  that 
they  might  infer  the  consideration  from  the  paper  itself,  and 
the  court  gave  the  instruction  asked.  The  whole  case  then  it 
resolved  into  the  inquiry  whether  the  paper  does  of  itself  fur- 
nish proof  of  a  legal  promise  and  a  sufficient  consideration. 

Now,  I  apprehend  that  a  paper  of  this  character  can  only  be 
said  to  furnish  such  proof  where  the  consideration  is  stated  in 
it  or  it  is  stated  to  be  for  value  received,  or  some  equivalent, 
or  where  the  terms  in  which  it  is  expressed  are  inconsistent 
with  any  other  theory  than  that  it  was  upon  a  consideration. 
If  those  terms  are  just  as  consistent  with  the  theory  of  a  total 
want  of  consideration  as  they  are  with  that  of  its  existence,  it 
would  seem  impossible  to  say  that  they  afford  such  a  legal 
presumplioi)  that  the  paper  was  founded  on  a  consideration  as 
would  justify  the  jury  in  finding  it  as  a  fact.  In  the  paper  in 
question  no  consideration  is  stated,  nor  is  the  draft  stated  to 
bo  luade  '*for  value  received,*'  nor  are  any  equivalent  terms 
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Ufiied  showing  that  it  was  made  for  a  consideralion.  And  tid- 
ing all  the  terms  of  the  paper  together,  they  are  at  least  aa 
consistent  with  the  theory  of  an  absence  of  aU  consideration 
as  they  are  with  that  of  any  value  received.  The  terms  of  the 
order  would  admit  equally  well  of  several  different  construc- 
tions. The  drawer  might  have  known  that  he  had  jnst  sach 
a  sum  in  tHe  hands  of  the  drawee,  and  intended  merely  to 
give  authority  to  the  latter  to  deliver  the  same  to  the  payee 
for  him.  Or  without  knowing  whether  the  trustee  had  received 
funds  for  him  or  not,  might  have  merely  given  the  order  if  he 
had,  to  authorize  the  -p9,yee  to  receive  them  for  him  as  his 
agent.  The  counsel  for  the  defendant  in  error,  it  is  true,  as- 
serts that  the  order  was  drawn  at  a  time  and  at  a  place  at 
which  the  plaintiff's  intestate  might  have  as  conveniently 
drawn  his  funds  from  the  hands  of  the  drawee  himself  as 
Booker,  the  payee,  could  do  it  for  him.  Nothing  of  this,  how- 
ever, appears  in  the  record,  nor  does  it  appear,  as  is  also  alleged, 
that  the  intestate  was  a  partner  of  the  firm  of  Norvell  &  AveretL 
If  those  facts  would  have  influenced  the  case,  they  were  not 
before  the  jury,  there  being,  as  has  been  stated,  no  evidence 
whatever  except  the  order  itself  and  proof  of  non-payment^ 
and  that  there  were  no  effects  out  of  which  it  could  be  paid. 
So  it  is  perfectly  in  consistence  with  the  terms  of  the  order,  that 
it  may  have  been  drawn  for  the  purpose  of  loaning  the  amount 
to  the  payee  if  the  drawer  had  the  funds  in  the  hands  of  the 
drawee,  or  of  making  a  gift  to  him  of  the  amount  if  it  could 
be  had.  Either  of  these  hypotheses  and  others  that  might  be 
suggested  are  just  as  reasonable  as  that  insisted  on  by  the  de- 
fendant in  error,  that  the  order  was  given  in  discharge  of  a  debt 
due  him  from  the  payee;  and  I  cannot  think  the  drcumstance 
that  the  order  calls  for  interest  on  the  sum  named  from  a  given 
day  is  of  such  conclusive  import  as  is  attributed  to  it  by  the 
counsel.  Whilst  it  is  strictly  consistent  with  the  existence  of 
a  debt  that  was  thereby  settled,  it  is  not  inconsistent  with 
either  of  the  other  hypotheses  suggested. 

The  court,  having  given  the  instruction  asked  for,  ignored  all 
the  other  hypotheses  than  that  of  a  debt  due  to  the  payee  from 
the  drawer  or  of  value  received  by  the  latter;  and  as  the  jury 
were  told  they  might  infer  a  consideration  from  the  paper 
itself,  they  could  only  regard  it  as  peremptory  to  them  to  make 
that  inference,  because  if  they  might  infer  it,  it  was  their  duty 
to  infer  it;  and  to  say  that  they  might  infer  it  was  equivalent 
to  sa3dng  that  they  must  infer  it,  because  it  was  a  matter  not 
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depending  on  the  weight  of  evidence  or  fince  of  ciieiimstaiioii^ 

but  simply  upon  the  legal  import  of  the  paper  itselfl 

I  think  the  circuit  court  erred  in  giving  the  instruction  asked 
for,  and  am  of  opinion  to  reverse  the  judgment. 

Allen,  P.,  and  Daniel,  J.,  concurred  in  the  opinion  of  LeE|  J, 

MoNCUBE,  J.,  concurred  in  the  result. 

Judgment  reversed. 

Bill  «r  Excbangb  is  CSoob  alihon^  it  dira  aol  wndHa  the  words  "for 
Tftlaa  reoeiyed,"  and  in  an  action  thereon  no  conadsretioa  need  be  proredt 
HwbUeY.  Foffortie,  45  Am.  Dec.  775. 

It  is  Essential  to  Bill  ob  Note  that  it  be  payable  at  all  erenta,  and 
for  money  only:  Cookv.  SaUerkey  16  Am.  Bea  432;  FraXkkY.  Narttm,  66  Id. 
56;  Pool  V.  M<CrtMf9,  44  Id.  656;  HMmrd  r.  MotOf.  71  U.  606^  and  ote. 
taeoa  in  notae  to  these 


MUSTABD   V.  WoHLFOBD's    HeIBS. 

[15  Obattaji,  829l] 
OsLT  GraiBAcr  BtsnnNO  on  Ihtant  is  the  implied  oontnet  for 

the  only  act  which  he  is  nnder  legal  incapacity  to  perform  is  the  appoint- 
ment of  an  attorney;  all  other  acta  and  contracts,  ezeonted  or  execatory» 
or  coDfinaable  by  hioi,  at  his  eleotion,  npon  heeommg  of 


CosmLiCT  OF  Ikiant  is  Von>ABLB,  BUT  NorVoiDy  and  sabject  to  affirmance 
or  disafSrmance  after  his  arriTal  at  age. 

Wnmer  Infant  CoNTRACra  to  Sell  his  Land,  and  ezeeates  to  the  Tendee 
a  tide  bond  with  a  penalty,  conditiened  to  make  a  good  deed  npon  ar^ 
living  at  age,  bat  after  arriving  at  majority  he  oontracta  with  another 
vendee  to  sell  the  same  land,  and  executes  to  him  a  title  bond,  condi- 
tioned to  make  a  deed,  the  latter  contract  is  a  disaffirmance  of  the 
former,  even  thon^^  liie  first  vendee  was  in  posseesion  when  the  second 
title  bond  was  execnted. 

VouiABLB  Act  of  Infani^kat  bi  Avoided  vt  Hot  aftsr  he  becomes  o£ 
age  by  an  act  of  the  same  nature  and  dignity.  It  is  not  necessary  that 
the  latter  act  shoold  expressly  disaffirm  the  former.  It  is  enough  that 
two  acts  are  inconsistent  with  each  other. 

When  VoiDAinji  Contraot  of  Infant  fob  Sale  of  Land  is  disaffirmed 
by  another  contract  for  the  sale  of  the  same  land  made  after  he  arrives 
at  agB^  the  effect  of  such  disaffirmance  is  to  render  the  first  contract 
void;  to  oxtingnish  any  interest  which  the  first  vendee  may  have  ac- 
quired under  it;  and  to  entitle  the  infant,  or  his  second  vendee,  in  hiv 
name,  to  recover  possession  in  an  action  at  law,  and  to  hold  it  free  from 
any  eqnity  of  the  first  vendee. 

liBBOT  OF  DiBAfFDucANcn  OF  OoNZBAOT  f CT  the  ssls  of  Und  by  an  infant  is 
to  reinvest  him  with  his  title  to  the  property,  and  he  may  demand  and 
recover  it,  not  only  of  his  vendee,  but  of  a  purchaser  from  soeh  vendes^ 
erany  ottierperson  who  may  have  it  in  possession. 
!>■&  Vol.  LXXVI— 14 
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Bmor  or  ATonuvoB  ov  Kxeuutcibt  Oomtiuiot  for  the  sale  of  bad  by  & 
infuit  is  to  entitle  the  Tendee  to  demand  and  reoover  the  oonaideration 
reoeived  by  the  infant^  or  ao  mnoh  of  it  as  may  then  remain  in  his  hands. 
Bat  if  he  has  dnring  infancy  wasted,  sold,  or  otherwise  ceased  to  poseees 
the  consideration,  he  is  not  liable  therefor,  and  may  recover  the  proper^ 
sold  by  him,  without  aoooonting  for  the  consideration  receiTed. 

f^HBBB  Vendee's  Contraot  vob  Pubohasb  or  Land  made  with  an  infant 
is  disaffirmed  by  him  after  beooming  of  sge,  by  a  contnot  for  the  sale  of 
the  same  land,  made  with  another  party,  and  the  first  vendee  afterwards 
obtains  a  deed,  with  f  nil  knowledge  of  the  equity  of  the  second  vendee^ 
the  first  vendee  derives  no  benefit  from  Ids  deed;  but  holds  the  legal  title 
acquired  under  it  in  trust  for  the  second  vendee,  or  his  heirs,  and  may 
be  compelled  in  equity  to  convey  the  title  to  them,  and  in  such 
the  second  vendee's  tiUe  is  entirely  unaffected,  though  his  purchase 
made  with  notice  of  the  prior  sale. 

Wbkre  Vendee's  Contbaot  vdb  Pubobasb  or  Land,  made  with  an  ii 

is  afterwards  avoided  by  such  infant  when  he  becomes  of  age,  by  a  eon- 
tract  for  the  sale  of  the  same  land  made  with  a  second  vendee,  any  claim 
which  the  first  vendee  may  have  for  payments  made  under  the  original 
contract,  or  for  the  execution  of  a  deed  after  such  avoidance,  is  a  per- 
sonal claim  against  his  vendor,  and  cannot  be  enforoed  in  a  soxfe  by  the 
second  vendee,  or  his  heirs,  to  recover  the  land. 

PiLBTT  OANNOT  Ck>MFLAiN  or  iBBBQULABnT  IN  Dboqeueb  which  redtss  that 
the  original  party  plaintiff,  having  died  during  the  pendancy  of  the 
action,  it  has  becoi  duly  revived  in  the  name  of  his  heirs.  Tksy  being 
parties  to  and  def endiog  the  snil 

Action  to  recover  land.  One  Nisewander,  an  infant^  being 
entitled  to  an  undivided  portion  of  a  tract  of  land,  contracted 
during  his  infancy  to  convey  to  appellant  his  interest  therein, 
and  at  the  same  time  executed  a  title  bond,  with  a  penalty, 
conditioned  to  make  a  good  deed,  with  warranty,  on  the  day 
when  he  should  become  of  age.  A  portion  of  the  purchase- 
money  was  paid  under  the  contract;  but  Nisewander  became 
dissatisfied  with  his  sale,  and  determined  and  declared  before 
witnesses  that  he  would  not  confirm  it,  and  make  the  deed 
according  to  his  title  bond  upon  his  arriiwl  at  age.  Soon  after 
he  became  of  age  he  contracted  to  sell  the  same  land  to  one 
Wohlford,  received  a  portion  of  the  purchase-money,  and 
accepted  bonds  for  the  payment  of  the  remainder  at  future 
periods.  He  executed  a  title  bond  conditioned  to  make  a 
deed  before  the  last  payment  should  become  due.  At  the  time 
Wohlford  made  the  purchase,  he  knew  that  Nisewander  had 
agreed  to  sell  the  land  to  appellant,  and  asked  him  if  he  in- 
tended to  comply  with  his  contract,  and  received  an  answer  in 
the  negative.  Subsequently  to  the  latter  purchase,  thv)  appel- 
lant sought  to  obtain  from  Nisewander  indemnity  for  the 
amount  paid  on  his  contract;  failing  in  this,  he  tried  to  in- 
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duce  Wohlford  to  rescind  his  contract  with  Nisewauder,  but 
met  with  a  refusal.  Shortly  afterwards,  however,  the  appel* 
lant  received  a  deed  from  Nisewander  conveying  the  land  to 
him  in  consideration  of  a  certain  sum,  a  portion  of  which  was 
paid.  This  deed  was  obtained  by  undue  means,  and  soon 
after  its  execution,  Wohlford  instituted  this  suit  for  the  pur* 
poee  of  having  the  deed  annulled,  and  to  obtain  possession  of 
and  title  to  the  land.  The  decree  in  the  action  recited  thai 
Wohlford  having  died  during  the  pendency  thereof^  it  had 
been  revived  in  the  name  of  his  heirs.  The  decree  also  de- 
clared the  above-mentioned  deed  void,  directed  it  to  be  set 
aside,  and  that  appellant  convey  to  the  heirs  the  title  vested 
in  him  by  virtue  of  said  deed. 


Harrwm  and  QraJLian^  for  the  appellant. 
Staples  and  Wade^  for  the  appellees. 

By  Court,  Moncuiub,  J.  The  court  is  of  opinion  that  tha 
contract  of  the  sixteenth  of  January,  1852,  between  Nisewander 
and  the  appellant,  though  made  when  the  former  was  under  age, 
and  when  that  fieust  was  known  to  the  appellant,  was  not  a  void 
contract,  but  only  voidable,  and  subject  to  be  aflirmed  or  dis* 
affirmed  by  the  former  after  his  arrival  at  age.  ''  The  tendency 
of  the  modem  decisions,''  says  Chancellor  Kent,  "is  in  favor 
of  the  reasonableness  and  policy  of  a  very  liberal  extension  of 
the  rule  that  the  acts  and  contracts  of  infants  should  be  deemed 
voidable  only,  and  subject  to  their  election  when  they  become 
of  age,  either  to  affirm  or  disavow  them: "  2  Kent's  Com.  285. 
The  authorities  on  this  subject  are  fully  collected  in  the  val- 
uable notes  of  Hare  &  Wallace  appended  to  the  case  of  Tucker 
V.  Morela/nd,  in  1  Am.  Lead.  Cas.,  ed.  of  1857,  pp.  224-267. 
And  firom  the  numerous  decisions  which  have  been  had  in  this 
country,  the  annotators  deduce  the  following  definite  rule  aa 
one  that  is  subject  to  no  exceptions:  "  The  only  contract  bind- 
ing on  an  infant  is  the  impUed  contract  for  necessaries;  the 
only  act  which  he  is  under  a  legal  incapacity  to  perform  is 
the  appointment  of  an  attorney;  all  other  acts  and  contracts, 
executed  or  executory,  are  voidable  or  confirmable  by  him  at 
his  election: "  Id.  244.  It  is  not  material  that  the  title  bond 
in  this  case  is  in  a  penal  sum;  though  it  has  been  said  that  a 
bond  of  an  infant  with  a  penalty  is  void:  Co.  Lit.  172  a;  rec- 
ognised as  being  still  the  law  by  Bayly,  J.,  in  Baylis  v.  Dine- 
fay,  3  liau.  Sc  8.  482.    The  penalty  of  the  bond  is  a  mer% 
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matter  of  form,  the  Bubstance  of  the  contract  being  the  condi- 
tion on  which  may  be  maintained  an  action  of  covenant  at 
law,  or  a  suit  for  specific  performance  in  equity:  See  also  3 
Rob.  Pr.  (new)  221-228. 

The  court  is  further  of  opinion  that  the  said  contract  was  > 
disaffirmed  by  the  contract  of  the  eighth  of  November,  1853, 
between  Nisewander  and  Wohlford,  made  after  the  former  ar- 
rived at  age.     There  is  no  evidence,  nor  even  pretense,  of  any 
affirmance  of  the  former  contract  by  Nisewander  after  he  ar- 
rived at  age  and  before  he  entered  into  the  latter,  which  was  - 
but  eight  days  after  his  arrival  at  age.     On  the  contrary,  he  - 
persisted,  during  that  period,  in  declaring  that  he  would  not 
confirm  the  former  contract.    Then  the  question  is,  Did  not- 
the  latter  amount  to  a  disaffirmance  of  the  former?    A  void- 
able act  of  an  infant  may  be  avoided  by  diflTerent  means,  ac- 
cording to  the  nature  of  the  act;  but  without  undertaking  to 
enumerate  them,  it  is  sufficient  for  the  purposes  of  this  case  to 
eay  that  such-  an  act  may  certainly  be  avoided  by  him  after  be 
becomes  of  age,  by  un  act  of  the  same  nature  and  dignity. 
Thus  a  feofimentmay  be  avoided  by  a  feoffment;  a  deed  of^ 
bargain  and  sale  by  a  deed  of  bargain  and  sale;  a  title  bond 
by  a  title  bond,  etc. — ^the  two  acts  in  these  cases  being  of  the » 
Bame  nature  and  dignity.     It  is  not  necessary,  in  order  to  pro-*- 
duce  that  effect,-  that  the  letter  act  should  expressly  disaffirm 
the  former.    It  is  enough  that  the  two  acts  are  inconsistent ' 
with  each  other;  in  which'  case  the  former  is  disaffirmed  by 
plain  and  necessary  implication.    The  case  of  Frost  v.  Wolvea- 
ton  J  1  Stra.  94,  seems  to  have  proceeded  on  this  principle. 
There  an  infant  covenanted  to  levy  a  fine  by  a  certain  time  to 
certain  uses,  and  before  he  came  of  age  he  levied  the  fine,  and ' 
by  another  deed,  made  at  fall  age,  he  declared  it  to  be  to  other- 
uses;  the  court  held  that  the  last  deed  should  be  the  one  to 
lead  the  uses.    So  also  did  the  cases  of  JackBon  v.  Carpenterj 
11  Johns.  539;  Jackson  v.  Burehin,  14  Id.  124;  and  Tucker  v. 
Morelandy  10  Pet.  58;  &.  C,  1  Am.  Lead.  Cas.  224. 

In  these  cases,  deeds  of  bargain  and  sale  were  avoided  by 
deeds  of  the  same  nature  to  other  bargainees.    In  the  last  of 
ihem.  Judge  Story  «aid  the  first  two  ^'are  directly  in  point, 
and  proceed  upon  principles  which  are  in  perfect  coincidence 
with  the  common  law,  and  are  entirely  satisfactory."    In 
these  cases,  the  first  grantee  was  not  in  actual  possession- 
when  the  second  deed  was  executed,  but  the  land  was^^ther' 
iracant  or  the  grantor  remained  in  possession.    If  there- be  air 
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Jsdyetse  poeeession,  then,  it  is  Baid,  in  those  states  where  one 
out  of  possession  cannot  sell,  there  should  be  an  entry  by  the 
grantor  in  order  to  avoid  the  first  deed  by  another:  Tucker  y. 
Morelandj  1  Am.  Lead.  Cas.  257,  and  the  cases  cited.  But  no 
entry  is  necessary  in  those  states  in  which  one  out  of  possession 
of  real  estate  can  sell  his  interest  therein:  1  Parsons  on  Cent. 
■  273.     That  is  the  case  in  this  state  under  the  code,  c.  116^ 

*  sees.  4,  5,  p.  500;  which  provides  ^'that  all  real  estate  shall,  as 
regards  the  conveyance  of  the  immediate  freehold  thereof,  be 

*  deemed  to  lie  in  grant  as  well  as  in  livery;"  and  that  "a];iy 
.  interest  in  or  claim  to  real  estate  may  be  disposed  of  by  deed 

or  will:"  Carrington  v.  Ooddin,  13  Gratt.  587.     But  in  this 
case,  though  the  first  vendee  appears  to  have  been  in  posses- 

'  don  when  the  second  title  bond  was  executed,  such  possession 
was  not  adverse  to  the  vendor,  but  in  subordination  to  the  title 

'  which  still  remained  in  him,  and  which  would  have  been  con* 
veyed  by  him  independently  of  the  statute,  and  without  a^y 
actual  entry.  In  any  view  of  the  case,  therefore,  the  contract 
with  Wohlford  was  a  disaffirmance  of  the  contract  with  the 
appellant 

The  court  is  further  of  opinion  that  the  effect  of  such  disaf- 
firmance was  to  render  the  first-mentioned  contract  void;  to 
extinguish  any  interest  in  law  or  equity  the  appellant  may 
have  acquired  under  it;  and  to  entitle  Nisewander,  or  his 
vendee  Wohlford  in  his  name,  to  recover  possession  of  the  land 
in  an  action  at  law  and  hold  it  free  from  any  equity  of  the 
appellant.  When  a  voidable  contract  of  an  infant  is  disaf- 
firmed by  him,  it  is  made  void  db  initio  by  relation,  and  the 
parties  revert  to  the  same  situation  as  if  the  contract  had  not 
been  made:  Tucker  v.  Mordandj  1  Am.  Lead.  Cas.  259;  Boy-' 
den  V.  Boydeny  9  Met.  519,  521.  If  the  contract  was  one  of 
sale  by  the  infEint,  he  becomes  reinvested  with  his  title  to  the 
property,  and  may  demand  and  recover  it,  not  only  of  the 
vendee,  but  of  any  other  person  who  may  have  it  in  possession. 
The  light  of  an  infant  to  avoid  his  contract  is  an  absolute  and 
paramount  right,  superior  to  all  equities  of  other  persons,  and 
may,  therefore,  be  exercised  against  purchasers  fix>m  the 
vendee:  Tucker  v.  Mordandf  1  Am.  Lead.  Cas.  258,  citing 
Myera  v.  Sandersj  7  Dana,  606,  521,  and  HiU  v.  Andenon^  5 
Smed.  &  M.  216,  224. 

He  who  deals  with  an  infant  deals  at  his  peril,  and  subject 
to  this  right  of  the  infant  to  disaffirm  and  avoid  the  contiact. 
This  is  the  case,  even  though  he  deal  in  ignoran^  of  the  in- 
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fancy  and  on  the  fraadulent  representation  of  the  infiEuit  that 
he  is  of  full  age:  Van  WinekU  v.  KeicJiam^  8  Cai.  323;  Conroe 
V.  BirdsaUf  1  Johns.  Gas.  126;  and  other  cases  cited  in  Tucker 
V.  Morelandy  1  Am.  Lead.  Cas.  249.  A  fortiori  it  is  the  case 
where,  as  here,  the  dealing  is  with  full  knowledge  on  the  part 
of  the  adult  of  the  infancy  of  the  other  contracting  party. 
While  the  effect  of  avoiding  the  contract  of  sale  by  an  infant 
is,  on  the  one  hand,  to  entitle  him  to  demand  and  recover  the 
property  sold,  so  it  is,  on  the  other  hand,  to  entitle  the  other 
contracting  party  to  demand  and  recover  the  consideration 
received  by  the  infant,  or  so  much  of  it  as  may  then  remain 
in  his  hands  m  kind.  Indeed,  if  the  infant,  after  arriving  at 
age,  and  before  any  act  of  disaffirmance  by  him,  alien  any 
part  of  the  consideration,  or  exercise  any  imequivocal  act  of 
ownership  over  it,  or  retain  it  in  his  hands  in  kind  for  an  un- 
reasonable length  of  time,  he  may  thereby  affirm  the  contract 
and  render  it  absolutely  bindhig:  Id.  265.  But  if  he  has,  dar- 
ing infancy,  wasted,  sold,  or  otherwise  ceased  to  possess  the 
consideration,  and  has  none  of  it  in  his  hands  in  kind,  on  his 
arrival  at  age,  he  is  not  liable  therefor,  and  may  recover  pos- 
session of  the  property  sold  by  him  (at  least  if  the  contract  of 
sale  be  executory  merely  on  his  part),  without  accounting  for 
the  consideration  received.  ''The  true  rule,"  as  stated  in  Story 
on  Cont.,  sec.  42,  ''seems  to  be,  that  when  articles  are  furnished 
to  the  infant  which  do  not  come  within  the  definition  of  neces- 
earies,  and  which  are  consumed  or  parted  with,  or  when  money 
is  lent)  which  is  expended  by  the  infant,  the  other  party  has 
no  remedy  to  recover  an  equivalent  for  the  goods  or  money, 
the  specific  consideration  given  by  him  being  parted  with,  or 
not  being  capable  of  return.  But  when  the  specific  considera- 
tion, whatever  it  be,  exists,  and  remains  in  the  hands  of  the 
infant  at  the  time  of  the  dijBaffirmance  of  the  contract,  and  is 
capable  of  return,  the  infant  is  bound  to  give  it  up,  and  he  is 
treated  as  a  trustee  of  the  other  party,  if  the  contract  be  made 
originally  in  good  faith.  The  ground  of  such  a  distinction  is, 
that  in  tiie  first  case  the  goods  or  money  cannot  be  returned; 
and  to  make  the  infant  liable  therefor  in  damages,  merely  be- 
cause they  had  been  used  by  him,  would  be  to  deprive  him  of 
his  privilege  of  affirming  or  avoiding  his  contract:"  See  also 
Boody  V.  McKenney^  23  Me.  517. 

In  the  case  of  an  executed  sale  by  an  infant,  it  has  been 
held  that  if  he  disaffirai  the  sale,  and  seek  to  recover  back  the 
article  sold,  he  must  restore  the  purchase-money  or  other  con- 
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rideration:  Smith  y.  Evans,  5  Humph.  70;  Badger  ▼.  Phinneyf 
15  Mass.  359,  863  [8  Am.  Dec.  105];  and  if  he  go  into  chan- 
cery to  set  aside  his  conveyance,  he  must  offer  in  his  bill  to 
restore  the  purchase-money:  Hillyer  v.  Bennett^  8  Edw.  Ch.  222. 
Without  expressing  any  opinion  upon  this  question,  it  ia 
sufficient  for  the  purposes  of  this  case  to  say  that  no  case  of 
an  executory  contract  of  sale  by  an  infant  has  been  found  in 
which  the  infant,  disaffirming  the  contract  after  his  arrival  at 
age,  has  been  held  accountable  for  the  consideration  received 
and  8X)ent  by  him  during  his  infancy;  but  all  the  authorities 
on  the  subject  seem  to  be  the  other  way.  If  the  infant  in  any 
such  case  has  delivered  possession  of  land  contracted  to  be 
sold  by  him,  he  has  an  unconditional  right  to  recover  it  back 
in  an  action  at  law;  and  a  court  of  equity  will  not  restrain 
him  from  doing  so,  nor  impose  terms  upon  the  exercise  of  his 
right.  Such  was  the  decision  of  the  court  in  Brawner  v. 
PranJdinj  4  Gill,  463.  Dorsey,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "  Establish  ihe  doctrine  now  contended  for, 
and  what  is  the  result?  Why,  that  the  whole  policy  of  the  law 
as  to  infantile  incompetency  to  sell,  waste,  and  dispose  of  their 
property  and  estates  is  frustrated.''  An  infant  may  sell  his 
patrimonial  estate,  prodigally  waste  the  purchase-money  in 
extravagance,  gambling,  and  dissipation;  and  if  when  arrived 
at  years  of  maturity  and  discretion,  he  disaffirm  the  contract, 
and  sue  at  law  for  the  recovery  of  his  property,  a  court  of 
equity  will,  by  injunction,  arrest  the  arm  of  the  law,  and  say 
to  him.  Before  you  shall  further  assert  your  claim  to  your 
estate,  you  must  repay  to  the  purchaser  all  the  money  you 
have  received  from  him."  To  such  a  doctrine  the  court  refiised 
to  subscribe,  and  we  think  rightly  so. 

The  court  is  further  of  opinion  that  the  appellant  having  no 
equity  in  regard  to  the  land  when  he  obtained  the  deed  of  the 
eighteenth  of  November,  1853,  and  having  obtained  it  with 
fidl  knowledge  of  the  equity  of  Wohlford,  can  derive  no  ben- 
efit from  the  said  deed,  but  holds  the  legal  title  acquired  under 
it  in  trust  for  the  heirs  of  Wohlford,  and  may  be  compelled  by 
a  court  of  equity  to  convey  said  title  to  them.  A  purchaser 
for  valuable  consideration,  without  notice  of  a  prior  equity, 
and  having  the  legal  estate,  is  entitled  to  priority  in  equity  as 
well  as  at  law,  according  to  the  maxim,  that  where  equities 
arc  equal,  the  law  shall  prevail.  He  is  a  great  favorite  of  a 
court  of  equity,  and  has  been  protected  to  such  an  extent  as 
U»  I  e  allowed  to  take  advantage  of  a  deed  which  he  stole  out 
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of  a  window  by  means  of  a  ladder,  and  of  a  deed  obtained  by 
a  third  person  without  consideration  and  by  fraud:  Fagg^s 
Case,  2  Eq.  Cas.  Abr.  354,  and  cited  in  1  Vem.  52;  Harcourt 
V.  Knowelj  cited  in  2  Id.  159;  and  Culpeper^a  Case,  cited  in  2 
Preem.  124.  "These,  however  (it  has  been  well  said),  were 
extreme  cases,  showing,  indeed,  how  partial  equity  is  to  a  pur* 
chaser,  but  carrying  the  doctrine  of  protection  fiirther  than  it 
would  be  at  the  present  day:"  2  White  &  Tudor's  Eq.  Cas.  6; 
notes  to  Basset  v.  Nosworthy,  2  Sugden  on  Vendors,  1020. 
Ajid  it  has  been  held  that  a  purchaser  "shall  not  protect  him* 
self  by  taking  a  conveyance  from  a  trustee  after  he  had  notice 
of  the  trust;  for  by  taking  a  conveyance  with  notice  of  the 
trust,  he  himself  becomes  the  trustee,  and  must  not,  to  get  a 
plank  to  save  himself,  be  guilty  of  a  breach  of  trust:"  Saunr 
ders  V.  Dehew,  2  Vem.  271.  If,  therefore,  the  appellant  could 
be  regarded  as  a  bona  fide  purchaser  when  he  obtained  the 
deed  from  Nisewander,  he  could  derive  no  protection  from  that 
deed  which  was  obtained  from  a  mere  trustee  of  the  legal  title 
for  Wohlford,  and  with  full  knowledge  on  the  part  of  the  ap- 
pellant of  the  existence  of  the  trust.  Indeed,  if  he  had  then 
been  a  bona  fide  purchaser,  he  would  not  have  needed  the  deed 
for  his  protection  against  Wohlford,  who,  in  that  case,  would 
have  been  a  purchaser  with  notice  of  his  prior  equity.  But 
the  appellant  cannot  be  regarded  as  a  purchaser  at  that  time. 
He  had  received  no  conveyance,  and  paid  only  a  part  of  the 
purchase-money.  His  purchase  was  never  more  than  void- 
able, and  had  been  avoided;  and  he  ceased  to  have  any  equity 
in  regard  to  the  land;  but  Nisewander  was  left  free  to  dispose 
of  it  as  if  he  never  had  sold  it  to  the  appellant.  So  that 
Wohlford's  purchase,  though  made  with  notice  of  the  prior 
sale  to  the  appellant,  was  entirely  unaffected  thereby,  the 
same  having  been  disaffirmed  and  avoided.  And  the  appel- 
lant, having  obtained  the  deed  with  full  notice  that  the  person 
from  whom  he  obtained  it  was  a  mere  trustee  of  the  legal  title 
for  Wohlford,  became  himself  a  mere  trustee  of  that  title,  and 
bound  therefore  to  convey  it  to  Wohlford's  heirs. 

The  court  is  further  of  opinion  that  any  claim  which  the 
appellant  may  have  on  account  of  payments  made  under  the 
original  contract  with  him,  or  as  a  consideration  for  the  execu- 
tion of  the  said  deed,  is  a  personal  claim  against  Nisewander, 
and  cannot  be  enforced  in  this  suit.  It  has  been  already 
shown  that  the  appellant  has  no  interest  in  or  claim  to  the 
land  itself.    Nor  has  he  any  in  or  to  the  purchase-money,  if 
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any,  due  by  Wohlford.  If  he  has  he  must  have  derived  it 
from  the  deed.  But  that  is  a  conveyance  of  the  land,  and  not 
an  assignment  of  the  purchase-money.  It  is  adversary  to  the 
«ale  to  Wohlford,  and  not  in  subordination  to  it.  A  claim 
founded  thereon  is  in  conflict  with  the  specific  execution  of 
Wohlford's  purchase,  to  which  he  is  entitled,  and  which  is  the 
purpose  of  this  suit.  Such  claim,  therefore,  cannot  be  en- 
forced in  this  suit. 

The  court  is  further  of  opinion  that  it  sufficiently  appears 
from  the  recital  contained  in  the  decree  appealed  from,  that 
Ihe  cause  had  been  duly  revived  in  the  name  of  the  heirs  of 
Wohlford:  Craig  v.  SebreU,  9  Gratt.  131;  but  at  all  events,  the 
appellant  has  no  right  to  complain  of  any  irregularity  in  that 
jespect,  the  said  decree  being  in  the  name  and  in  favor  of  said 
lieirs,  and  they  being  parties  to  and  defending  this  appeal. 

The  court  is  therefore  of  opinion  that  there  is  no  error  in  the 
said  decree  to  the  prejudice  of  the  appellant.  But  the  court 
is  further  of  opinion  that  as  it  does  not  appear  that  the  whole 
purchase-money  due  by  Wohlford  had  been  actually  paid 
when  the  said  decree  was  rendered,  though  it  had  then  become 
payable;  and  as  the  said  land  was  subject  to  a  lien  for  so  much 
of  the  said  purchase-money  as  may  then  have  remained  un- 
paid, the  said  decree  should  have  been  without  prejudice  to 
such  lien,  and  to  any  proceedings  for  the  enforcement  thereof 
which  the  said  Nisewander  or  his  assigns  might  be  advised  to 
institute;  and  that  the  said  decree  should  be  amended  in  that 
respect,  and  as  amended,  affirmed. 

Decree  amended  and  affirmed. 


Ikyaht's  CoNTRAcr  lOB  KscBssABixs  18  BnnxDro:  Jchmton  t.  Lha^  40 
Am.  Dec.  542;  MiddlOmry  College  v.  Chandler,  42  Id.  037,  and  note  639.  Bat 
be  cannot  appear  by  attorney:  Thornton  y.  Thornton,  72  Id.  266^  and  note  270. 

JjswAsrfa  Dbd  is  VomABUB,  but  not  Vom:  Bool  v.  JTtx,  31  Am.  Dec 
S85;  Crtamger  v.  WtkK,  45  Id.  565;  Slaughter  v.  Cynrdngham,  60  Id.  463; 
Manning  ▼.  Johnmm,  62  Id.  732.  The  deed  of  an  infant  conveying  land  ia 
voidable  when  he  anivea  at  faU  age:  Wilson  t.  Branch,  77  Va.  71.  And  the 
iBBtitation  of  a  aoit  to  reoover  the  land,  and  the  poaseaaion  thereof,  ia  snch 
avoidance  notwithatanding  aooh  deed:  BecUnger  v.  Wharion,  27  Gratt.  87(^ 
boih  citing  the  principal  caae. 

IbFAST'B  DkKD  is  DlBAJTIBMXD  BT  SUBSaQUXBT  GOBTBTANOl  of  the  Bam* 

land  by  the  infant  after  attaining  hia  majority:  Peterton  v.  Laikt  69  Am.  Deo. 
441,  and  note  443. 

LrFAirr  Musrr  Rbstqsb  Oonbtobeaiion  before  he  can  disaffirm  hia  contract 
and  recover  property  aold  or  tranaferred:  Farr  v.  Sumner,  36  Am.  Dec.  327; 
Oarr  V.  Cbtigh,  59  Id.  345;  and  note  to  Manning  v.  Johnson,  62  Id.  734,  737. 
Bat  fa*  ia  not  liable  for  a  failure  to  return  the  conaideration  which  he  haa 
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wasted  during  infancy:  Id.  737,  738,  citing  the  principal  caae:  Priee  ▼.  /W- 
man,  65  Id.  194.  When  a  contract  for  the  conreyance  of  land  by  an  infant 
u  executory,  it  may  be  avoided  by  him  npon  coming  of  age  without  restoring 
anything  which  may  have  been  received  by  him  in  consideration  of  the  con- 
tract, and  which  may  have  been  consumed  by  him  during  infancy,  or  does 
not  remain  in  his  hands  on  his  becoming  of  lawful  age:  Bedinger  v.  Wltartonf 
27  Gratt.  871;  Oillespie  v.  Bailey,  12  W.  Va.  92,  93,  94,  both  citing  the  prin- 
cipal  case;  and  on  this  subject,  see  note  to  KUdt/en  v.  Lee,  42  Am.  Dec  103. 

Party  mat  Brino  Suit,  vor  Purposs  of  Disavowino  his  Deed  made 
during  infancy,  at  any  time  witiiin  the  period  allowed  by  the  statate  of  lim- 
itations, after  arriving  at  lawful  age:  Birch  v.  LmUm,  78  Va.  690,  citing  the 
principal  case. 

AmRMAKOB    OF    INFANT'S  VomABLB    CONTRACT:  See  LUtk  T.  DtflUXIfl,  64 

Am.  Dec.  760,  note  763. 

JoiNiNo  OF  Heirs  in  Revival  of  Judgment  is  Regular:  Unhn  Bank 
V.  Poweirs  HeSra,  52  Am.  Dec.  367.  The  principal  caae  is  cited  in  Arnold  v. 
AmM,  11  W.  Va.  457;  lAveaay  v.  Feamtter,  21  Id.  101,  as  to  when  a  party 
not  served  with  process  in  the  lower  court  may  appear  in  the  appellate  coorl^ 
waive  errors,  and  ask  an  affirmation  of  the  judgment  of  the  court  below  as  te 
feim. 
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Oilman  ik  Williams. 

[7  WISCONSIIV,  829.] 

Cdviodt  of  Law  is  Such  Cdrtodt  only  u  an  officer  hu  a  right  to  aasniiM 

orer  ipecific  property  by  virtue  of  law,  or  by  virtne  of  the  mandate 

contained  in  hie  writ.     Property  unlawfully  taken  is  not  in  the  custody 

of  the  law. 
ExmpT  pROPEKTT  Which  HA.S  Bken  Seized  on  execution  by  a  United  States 

iiiarshal  is  not  in  the  cnstody  of  the  law  to  such  an  extent  as  to  require 

the  daimanta  of  it  to  litigate  their  claim  thereto  in  the  United  States  court; 

they  are  at  liberty  to  resort,  for  that  purpose,  to  any  court  having  joria- 

diction  of  the  parties  and  the  subject-matter. 
BxEMPTiON  Laws  should  be  Lebebally  Oonstbited. 
Partnebship  Pbopebtt  is  ExEiCFT  VBOM  ExBOOTiON  the  sune  as  ia  indi- 

▼idual  property,  under  a  statute  which  exempts  to  the  judgment  debtors 

specific  property. 
JrDGicEiiT  Debtob  is  not  Bbquibed  to  Select  Such  Abtiolbs  of  persom] 

property  as  are  by  statute  specifically  exempted.    The  officer  ii  presiimed 

to  know  the  law,  and  must  obey  it  at  his  periL 

The  facts  are  stated  in  the  opnioD. 

BuUevj  Bvitrieky  and  CottreU,  for  the  appellant 

OofiifUy  Atwoodf  and  Haskell^  for  the  respondents. 

By  Ck)urt,  Smith,  J.  This  is  an  appeal  from  a  judgment  oi* 
the  circuit  court  of  Jefferson  county.  The  action  was  in  re* 
plevin,  or  in  the  nature  of  replevin  brought  by  the  respondents 
against  the  appellant  for  the  recovery  of  two  horses,  or  a  span 
uf  horseSy  aUeged  to  have  been  taken  on  execution  issued  out 
of  the  district  court  of  the  United  States  upon  a  judgment  ren- 
dered therein  against  the  respondents,  by  the  appellant,  af 

219 


220  Oilman  v,  Williams.  [Wisconbin, 

deputy  marshal,  the  respondents  claiming  the  same  as  exempt 
from  levy  and  sale  under  the  exemption  law  of  the  state. 

The  first  question  presented  by  the  pleadings  in  this  case  is 
one  which  has,  to  a  small  extent,  become  the  subject  of  judicial 
examination.  It  is  well  that  it  may  now  be  settled  for  the 
future  guide  of  executive  officers,  as  well  of  the  state  courts  as 
of  the  district  court  of  the  United  States;  for  it  is  very  desirable 
that  the  executive  officer  of  both  courts  have  a  rule  of  action 
m  the  premises  upon  which  they  may  rely  as  authoritative. 

It  is  claimed  in  the  answer  of  the  appellant  that  the  horses 
taken  and  held  by  him  were  seized  by  virtue  of  an  execution 
issued  out  of  the  district  court  of  the  United  States,  and  hence 
were  in  the  custody  of  the  law.  But  how  could  they  be  in  the 
custody  of  the  law,  unless  the  deputy  marshal  had  a  lawful 
right  to  take  them  into  his  custody?  The  idea  that  an  unlaw- 
ful custody  of  property  can  be  the  custody  of  the  law  is  sim- 
ply absurd,  not  to  say  preposterous.  How  it  can  be  imagined 
that  a  deputy  marshal,  or  any  other  executive  officer  of  che 
district  court  of  the  United  States,  can  illegally  seize  the  prop- 
erty of  a  citizen,  property  outside  of  and  beyond  the  purview 
of  his  writ,  and  yet  claim  to  hold  it  in  the  custody  of  the  law 
by  virtue  of  such  illegal  seizure,  is  beyond  comprehension.  It 
may  be  asked.  Who  shall  decide  whether  his  custody  is  lawful 
or  not?  The  answer  is  suggested  by  the  statement  of  the 
proposition,  viz.,  any  judicial  tribunal  competent  to  try  the 
right  or  title  to  proi)erty,  the  claim  to  which  may  be  disputed. 
If  a  constable,  having  an  execution  issued  by  a  justice  of  the 
peace  upon  a  judgment  in  favor  of  A  against  B,  should  seize 
the  property  of  C  to  satisfy  the  same,  would  any  one  claim 
that  he  had  C's  property  in  "the  custody  of  the  law"?  The 
custody  of  the  constable  of  proi)erty  taken  by  virtue  of  legal 
process  within  the  purview  of  his  authority  is  as  much  the 
custody  of  the  law  as  that  of  a  marshal  of  the  United  States^ 
or  sheriff  of  the  county.  It  is  just  such  custody  of  the  prop- 
erty seized  as  is  warranted  by  his  writ.  There  is  no  such  thing 
as  an  illegal  custody  of  the  law. 

It  would  be  easy  to  define,  were  it  necessary,  what  is  meant 
In  the  books  and  in  legal  parlance  as  "  the  custody  of  the  law.'* 
But  until  recently,  I  have  never  heard  it  claimed  that  a  deputy 
marshal  or  sheriff,  armed  with  an  execution  against  one  par- 
ticular person,  could  make  a  foray  into  a  neighborhood  or  com- 
munical  town  and  indiscriminately  seize  upon  the  property  of 
the  inhabitants,  and  justify  his  seizure,  and  retention  of  the 
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same  by  yiitae  of  the  cant  phrase  that  they  were  ^*  in  the 
custody  of  the  law,"  that  he  had  the  right  to  seize  them,  be- 
cause they  were  going  into  "  the  custody  of  the  law,"  that  his 
custody  is  "  the  custody  of  the  law."  When  property  is  law- 
fully taken,  by  virtue  of  legal  process,  it  is  in  the  custody  of 
the  law,  and  not  otherwise.  But  it  is  monstrous  to  assume 
that  the  executive  officer  of  any  court  can  unlawfully  seize 
property  with  or  without  process,  no  matter  which,  and  then 
a  claim  can  be  set  up  that  the  custody  which  he  may  acquire, 
whether  legal  or  not,  is  the  custody  of  law,  and  hence  sacred 
in  his  keeping,  and  to  which  he  may  arbitrarily  apply  the 
maxim.  Noli  me  tangere.  That  day  has  gone  by.  The  writ 
in  possession  of  the  officer,  by  which  he  assumes  to  act,  neces- 
Barily  prescribes  and  defines  his  authority  in  the  premises, 
from  whatsoever  court  the  same  may  have  been  issued.  Hence 
(he  custody  of  the  law  mjist  necessarily  be  that,  and  that  only, 
which  the  officer  had  a  right  to  assume  over  the  specific  prop- 
erty by  virtue  of  the  prescribed  mandate  contained  in  his  writ. 
It  cannot  be  permitted,  nor  is  it  in  conformity  with  any  recog- 
nized principle  of  law  or  administrative  jurisprudence,  that  a 
marshal  or  deputy  marshal  of  the  United  States,  armed  with 
an  execution  or  attachment  against  the  goods  and  chattels  of 
an  individual  citizen  named  therein,  may  ransack  the  whole 
state,  seize  upon  the  property  of  any  other  citizen,  not  named 
in  his  writ,  dictated  by  malice,  whim,  or  caprice,  or  urged  on 
by  the  grasping  or  unscrupulous  avarice  of  the  judgment  or 
attaching  creditor,  and  having  succeeded  in  acquiring  his  pos- 
session, claim  that  that  possession  of  the  property  so  acquired 
^  is  the  custody  of  the  law."  It  is  obvious  that  such  posses- 
sion can  be  no  legal  custody,  but  that  the  same  is  tortious,  and 
that  the  person  aggrieved  thereby  is  entitled  to  the  same  remedy 
in  the  law  as  for  any  other  tortious  act,  and  is  at  liberty  to 
choose  his  forum  the  same  as  in  other  actions  of  tort;  and  we 
know  of  no  principle  of  law,  or  of  jurisprudence,  or  of  judicial 
comity,  which  could  require  the  paity  aggrieved  by  such  torti- 
ous act  to  repair  for  his  remedy  to  the  court  from  which  the 
process  issued,  and  whose  process  had  been  transcended  and 
abused. 

It  is  deemed  unnecessary  to  make  any  frirther  remarks  upon 
this  branch  of  the  case.  We  proceed  now  to  examine  the  more 
difficult  questions  involved.  From  what  we  have  already  ob- 
lervedy  it  is  ap{>arent  that  the  respondents  had  the  right  to 
bring  their  suit  in  the  dreuit  court  of  JefiRefrson  county;  in 
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other  words,  that  there  was  no  such  custody  of  the  law  of  the 
property  in  question  as  required  them  to  litigate  their  claim 
thereto  in  the  district  court  of  the  United  States,  hut  that  they 
were  at  liberty  to  do  so  in  any  court  having  jurisdiction  of  ths 
parties  and  the  subject-matter. 

This  last  branch  of  the  case  has  reference  to  and  depends 
upon  the  proper  construction  to  be  given  to  our  statutes  of  ex- 
emption. 

After  the  evidence  on  both  sides  had  been  closed,  the  coun- 
sel for  the  defendant  below  asked  the  judge  to  charge  the  jury, 
among  other  things,  as  follows:  "That  the  statute  exempting 
a  span  of  horses  to  the  judgment  debtors  does  not  go  so  ££0" 
as  to  exempt  a  team,  which  is  partnership  property,  from  seizure 
and  sale  on  execution  against  the  firm;"  and  the  said  judge 
declined  to  so  charge  the  jury,  to  which  the  said  defendant, 
by  his  counsel,  excepted. 

I  am  free  to  admit  that  on  the  examination  at  first,  I  was 
by  some  means  misled  as  to  the  precise  facts  of  this  case,  and 
have  anxiously  reviewed  the  facts  as  set  out  in  the  record,  to- 
gether with  the  instructions  of  the  court  below  given  thereon 
or  demanded  and  refused.  But  on  the  whole,  I  do  not  see  that 
the  legal  state  of  the  case  is  changed. 

The  first  instruction  asked  and  above  quoted  seems  to  be 
the  principal  cause  of  error  alleged  by  the  appellant. 

The  instruction  asked  for  seems  to  be  based  upon  the  hy* 
pothesis  that  a  team  of  horses  which  belongs  to  two  men  in 
partnership  is  not  exempt  from  execution  against  the  firm.  Is 
this  sound  doctrine?  Section  6  of  chapter  102  of  the  revised 
statutes  of  Wisconsin,  1849,  exempts  to  the  judgment  debtor 
a  span  of  horses  from  seizure  i^nd  sale  on  execution.  If  one  of 
these  partners  had  owned  both  the  horses,  would  they  not  have 
been  clearly  exempt?  Can  the  fact,  therefore,  that  each  one 
of  the  partners,  or  joint  debtors  in  the  execution,  owned  a  moi- 
ety in  each  of  the  horses,  render  such  moiety  liable  to  execu- 
tion? If  the  whole  would  be  exempt  in  either,  can  the  moieties 
be  liable  in  both?  Does  not  the  greater  include  the  less  in 
this  as  in  other  cases? 

We  do  not  think  it  necessary  that  the  judgment  debtors 
should  designate,  point  out,  select,  or  choose  such  articles  of 
personal  property  as  are  by  statute  specifically  exempted. 
The  officer  is  presumed  to  know  the  statute,  and  must  obey  it 
or  not  at  his  peril. 

There  are  other  questions  raised  in  the  argument  of  thia 


Jan.  1859.]  Gilmam  v.  Wiluamb.  228 

case,  to  diflcnfis  which  at  length  would  be  intereelixig  and  in- 
stractiire.  But  we  think  we  have  gone  far  enough  to  dispose 
of  the  merits  of  this  appeal. 

We  perceive  no  substantial  error  in  the  record.  The  ex- 
emption laws  are  remedial  and  beneficent  acts  of  legislation, 
and  we  are  disposed  to  give  them  a  liberal  interpretation,  and 
to  administer  them  in  the  benign  spirit  in  which  they  were 
enacted:  See  Maxwell  v.  Reed,  7  Wis.  582. 

The  judgment  of  the  court  below  must  therefore  be  affirmed, 
with  costs.  

Seats  G6ubt  CAinror  Lawvuxxt  LmanBi  with  the  ezoeotkia  ol  final 
prooev  ol  a  federal  oouii  at  the  instanoe  and  for  the  protectLon  ol  a  stnuiger 
aUcging  that  his  property  has  been  wrongfiilly  taken  in  ezeention  to  satisfy 
the  debt  of  another.  The  question  inrolyed  is  not  a  new  one;  hat  if  it  wers^ 
va  ahoold  have  no  diffieolty  in  deciding  it.  The  state  and  f edsnl  govern- 
Blent*  while  th^  are  distinct  ports  of  a  complete  system,  are  each  snprome 
within  the  limits  ol  the  authority  confided  to  them;  eaoh  goremment  is 
pnnomed  of  a  judieiaiy  power  commensurate  with  its  own  objects  and  pur- 
ponii  end  partakuig  of  its  supreme  authority;  and  the  exercise  of  the  judidal 
pover  in  each  is  confided  to  the  tribunals  of  the  respectiTe  gorenimentB,  and 
they  can  never  come  in  conflict  while  they  exercise  only  the  authority  which 
nghtfoHy  belongs  to  each.  Theae  tribunals  are  invested  with  the  general  as 
well  as  incidental  powers  neceaaary  to  the  complete  administration  of  justice. 
Among  these  is  the  power  of  executing  the  final  process  of  the  coart»  whereby 
the  execution  is  made  the  life  of  the  law. 

In  order  that  all  conflicts  between  the  two  Judidal  systems  touching  the 
right  of  either  to  administer  justice  and  execute  its  process  to  the  exclusion 
of  the  other  mi^t  be  avoided,  the  ultimate  power  of  determining  the  boun- 
daty  line  between  the  two  jurisdictions  was  constitutianally  vested  in  the 
eoorta  of  the  United  States,  and  their  dedsiop  on  that  subject  is  conclusive: 
Mummmr,  Harrotm,9iBl  423;  HmnebuUr,  C^nnmyAom,  3  Bradw.  355. 

The  converse  of  this  proposition  is  also  true,  which  rlnaans  the  rule  as  a 
good  one  under  the  saying,  "It  is  a  poor  rule  that  will  not  work  both  ways." 
The  q[uestion  as  to  which  authority  ahonld  for  the  time  prevail,  or  ^hich  is 
paiamount,  does  not  depend  upon  the  rights  of  the  reepeotive  parties  to  the 
property  seised,  but  upon  the  question  which  court  has  obtained  jurisdiction 
by  the  aeisure  and  custody  under  its  process:  Freeman  v.  Houffh,  24  How. 
450;  Coedl  v.  Heffman^  111  U.  S.  178.  An  objection  has  been  made  that  the 
party  whoee  property  had  been  wrongfully  taken  and  withheld  would  be  left 
vidiont  remedy,  unless  by  virtue  of  citisenship  he  could  sue  in  a  federal 
eonrtb  The  court  say  in  Freeman  v.  Hough,  eupm,  apeaking  to  this  point: 
"Thoae  familiar  with  the  practice  in  the  federal  courts  have  found  no  diffi- 
culty in  applying  a  remedy,  and  one  much  more  eflectual  than  replevin,  and 
more  conristent  with  the  order  and  harmony  of  judicial  proceedinga,  aa  may 
be  Been  by  reference  to  the  following  cases:  Pmnoek  ti  al.  v.  Coe,  23  How. 
117;  Itobert  Ousy,  Tide  Water  Canal  Company,  24  Id.  257;  12  Pet.  11>1;  8 
U.  1;  5  Granch,  288.  The  principle  ia  that  a  bill  filed  in  the  equity  aide  of 
the  court  to  restrain  or  regulate  judgments  or  suits  at  law  in  the  same  court, 
and  tiiereby  prevent  injustice,  or  an  inequitable  advantage  under  mesne  or 
final  procesa^  is  not  an  original  suit»  but  ancillary  and  dependent^  supplement- 
tty  merely  to  an  original  suit  out  of  which  it  has  arisen,  and  ia  maintuned 
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without  referonce  to  the  citiaenahip  or  residenoe  of  the  parties.**    The  £or»« 
going  ifl  quoted  and  approved  in  KrippendorfY.  Hyde^  110  U.  S.  281. 

By  analogy,  therefore,  it  follows  that  persons  claiming  property  m  exempt 
from  execution  must  resort  to  the  court,  by  virtue  of  whose  process  the  prop- 
erty haa  been  seized  for  relief,  for  he  cannot  molest  the  posseasion  of  the 
officer  in  any  other  way.  The  question  of  the  rightfukiess  or  wronghdneaB 
of  the  seieure  cannot  be  determined  by  any  other  court,  hence  the  principal 
ease  ia  not  sustained  by  the  authorities  on  this  point.  The  cases  above  cited, 
however,  go  only  to  the  extent  of  protecting  the  officer's  poooooaion,  and  some 
of  them  expressly  say  that  the  injured  party  may  proceed  against  the  officer 
for  any  wrongful  act  by  any  appropriate  remedy  which  will  not  interfere 
with  the  possession  of  the  property  seized,  either  in  a  state  or  federal  coori. 

Exemption  Laws  are  Remedial  and  Beneficent  Acis  of  Legislation, 
and  should  be  given  a  liberal  interpretation,  and  administered  in  the  benign 
spirit  in  which  they  are  enacted.  To  thia  point  the  principal  caae  ia  cited  in 
Jcarvau  v.  Mot,  38  Wis.  446. 

Agreements  to  "  waive  and  forego,"  in  respect  to  any  certain  indebtednees^ 
"  all  manner  of  benefit  and  advantage  **  of  exemption,  is  void  for  the  reaaon 
that  it  is  against  the  policy  of  the  law:  Maxwell  v.  iSeed^  7  Id.  691,  referred 
to  by  the  court  in  the  principal  caae. 

A  waiver  of  benefit  of  statute  exempting  certain  peraonal  property  from 
being  levied  upon  and  sold  under  execution  is  void:  Rechi  ▼.  KeUif,  25  Am. 
Rep.  301;  S.  C,  82  111.  147;  Moaslp  v.  Bagan,  19  Am.  Rep.  61;  &  C,  10 
Bush,  156;  Carter*s  AdmCn  v.  CarUr^  51  Am.  Rep.  618;  &  0.,  20  Fla.  66& 
One  who  sees  his  exempt  property  taken  in  exeention  and  makea  no  objection^ 
but  being  advised  of  his  right  permita  it  to  be  taken,  waivea  hia  right  and  ia 
estopped  from  asserting  it  af terwardsc  AmgM  v.  Jchnmm,  38  Am,  Rep^  U2; 
8.  C,  51  Iowa,  625. 

Dbbtoe  mat  Waiyb  his  Statotobt  Pbivileob  of  BtBKFnoN,  and  if 
aoeh  waiver  ia  made  at  the  time  the  debt  is  oieated,  it  ia  a  part  of  the  con- 
sideration, and  ia  irrevocable:  Bowman  v.  SmUefg^  72  Am.  Deo.  738.  For  m 
general  exposition  of  the  aubjeot  of  waiver  of  a  right  to  claim  property  av 
exempt  from  execution,  aee  note  to  above  case  741-745. 

Sheriff  ia  not  bound  to  regard  the  debtor's  daim  for  benefit  of  exemptioai 
law  where  exeention  in  hia  hands  is  based  upon  a  judgment  in  which  the 
benefit  of  the  exemption  law  is  waived:  Bowman  v.  Simky^  72  Am.  Dee.  738. 

Exemption  Laws  should  be  Liberally  Constbitbd:  Moidaguft  t.  iKdk- 
ardaon,  63  Am.  Dec  173;  Carpenter  v.  Herrmgton,  37  Id.  239;  FamnY,  Oktm, 
58  Id.  272;  note  to  Boekwelly.  HtObeirs  Adm're,  45  Id.  262,  253.  Levy  npov 
property  exempt  from  execution  made  without  the  aaaent  of  the  debtor  la  in- 
valid: Perrp  ▼.  Hensky,  61  Id.  164. 

Propertt  Held  in  Common  with  others  may  be  daimed  by  its  owners  ar 
exempt  from  execution  under  the  statutes  of  a  state  exempting  the  same 
class  of  property  of  the  judgment  debtor.  To  thia  point  the  principal  caae 
is  cited  with  approval  in  Newton  v.  Howe,  29  Wis.  536;  distinguished  in 
WrigfU  V.  Pratt,  31  Id.  104;  overruled  in  Buseell  v.  Lennon,  39  Id.  574,  577; 
and  in  so  doing,  the  court  say:  "The  rule  in  Oilman  v.  WiBiams  does  not. 
appear  to  have  been  since  considered  in  this  court,  though  there  are  en  bob. 
which  seem  to  be  somewhat  in  conflict  with  it:  We$l  ▼.  Ward,  26  Id.  579;  and. 
WHghi  V.  PraU,  31  Id.  99. 

Exempt  Peopbbtt  is  Taken  bt  OtncEB  at  ho  Own  Febxii»  He  isi 
presumed  to  know  and  must  observe  the  law:  Zeilke  t.  Morgan,  50  ^^s.  S6B^ 
eiting  the  principal 
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Basse  v.  Galleggbb. 

[7  Wuooirmc,  4tt.] 
If  QBiOAasi  MUST  Givx  NoTicx  OF  HiB  EuoTiOK  that  tlM  principtl  dun 
beoome  dne  and  coHectible,  becanae  of  a  default  made  by  the  mortgagor, 
whore  the  mortgage  pnmdea  that  the  principal  ahall,  npon  aaeh  a  da» 
£Mdt^  become  immediately  doe  and  coUactibley  at  the  option  of  the  mort- 
gagoe.  Until  each  notioe  is  duly  given,  aaid  principal  doea  not  beoome 
dne.  A  demmrrer  will  lie  to  a  complaint  in  an  action  to  f oradoee  the 
mortgage,  if  it  doea  not  ahow  the  notioe  to  have  been  dnly  given  to  the 
mortgagor. 

The  fiftcts  aie  stated  in  the  opinion. 

J.  Q.  Knapp  and  Levi  Hutbell,  for  the  appellaoti. 

May  and  CottreUy  for  the  respondent. 

By  Conrty  Cole,  J.  This  was  an  action  commenced  to  fere* 
eloee  a  mortgi^.  It  appears  from  the  record  that  on  the 
thirteenth  day  of  Sept^nber,  1855,  Qallegger  and  wife  made 
their  mortgage  to  secure  the  payment  of  a  bond  bearing  date 
on  that  day,  in  the  penal  sum  of  six  thousand  dolhuv,  condi- 
tioned for  the  payment  of  three  thousand  dollars  to  Basse,  at 
file  end  of  four  years  from  the  date  thereof,  with  interest  at  the 
rate  of  twelve  per  cent  per  annum,  such  interest  to  be  paid 
semi-annually;  and  also  conditioned  to  keep  the  building 
standing  on  the  mortgaged  premises  injured,  etc  There  was 
a  stipxdatian  in  the  mortgage  that  in  ease  of  the  non-payment 
of  any  smn  of  mcEuey,  either  principal  or  interest,  insurance, 
premiumfi,  taxes,  etc.,  at  the  times  when  they  should  become 
due  agreeably  U»  the  conditionA  of  the  bond  and  mortgage, 
then  and  in  that  case  the  whole  amount  of  said  principal  sum 
should^  at  the  option  of  the  mortgagee,  his  representatives,  etc., 
be  deemed  to  have  become  due  oa  the  some,  with  interest 
thereoD,  and  should  thereupon  be  collectible  in  a  suit  at  law, 
or  by  forecloaure  of  the  mortgage  in  the  same  manner  as  if  the 
whole  of  said  principal  sum  had  been  made  payable  at  the 
time  when  any  such  failure  in  any  payment  dM>uld  occur. 
Further,,  that  on  the  thirteenth  day  of  March,  1857,  an  install- 
ment  of  interest,  amounting  to  the  sum  of  one  hundred  and 
eighty  ddlars,  becamio  due;  that  on  the  fourth  of  May  follow- 
ing,, (xallegger  paid  on  such  instanmimt  sixty  dollars,  and  that 
€Q  the  twelfUi  of  the  same  month  the  respondent  ccmmenoed 
bis  suit  to  foreclose  his  mortga^B^  #>Wimiiig  that  the  whole 
•mount  secuced  by  the  mortgage  had  become  due  according  to 
its  terma,  etc.,  and  interest,  and  addng  far  a  judgmantiof  iae*- 
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closure  and  sale  of  the  premises,  to  pay  the  moneys  mentioned 
in  his  complaint. 

Gallegger  demurred  to  the  complaint,  on  the  gromid  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  alleged  for  further  cause  of  demurrer  that  as  by  the  con- 
ditions of  the  bond  and  mortgage,  upon  non-payment  of  any 
sum  of  money  as  therein  provided,  the  principal  sum  was  to 
become  due  only  at  the  option  of  the  mortgagee,  and  that  there- 
fore it  was  necessary  to  aver  in  the  complaint  that  before  the 
commencement  of  the  suit  the  mortgagee  had  made  his  option 
that  the  whole  principal  and  interest  should  become  due;  that 
he  notified  the  mortgagor  of  his  said  option,  and  that  it  should  be 
further  averred  in  the  complaint  that  the  mortgagee  claims  or 
intends  to  exercise  the  power  of  his  said  option  as  above  men- 
tioned. The  demurrer  was  overruled,  and  a  judgment  of  fore- 
closure and  sale  rendered  for  the  whole  amount — ^principal 
and  interest — mentioned  in  the  complaint,  and  remaining 
unpaid. 

It  is  now  insisted  upon  the  brief  of  the  counsel  for  the  re* 
spondent  that  the  demurrer  was  properly  overruled;  since,  as 
he  contends,  it  was  directed  at  the  whole  cause  of  action  set 
forth  in  the  complaint,  while  the  objection  suggested  by  the 
demurrer  only  goes  to  part  of  the  relief  prayed  for.  Had  the 
complaint  been  confined  in  its  scope  and  object  to  the  collec- 
tion of  the  one  hundred  and  twenty  dollars,  unpaid  interest 
falling  due  in  March,  then  obviously  the  objection  raised  by 
the  demurrer  would  have  been  untenable.  But  such  is  not 
the  nature  and  extent  of  the  complaint.  The  complaint  is  to 
recover  the  full  amount,  principal  and  interest,  secured  by  the 
bond  and  mortgage.  It  evidently  is  founded  upon  this  idea 
that  the  whole  amount  has  become  due  and  collectible  in  con- 
sequence of  the  failure  of  the  mortgagor  to  pay  the  interest  in 
March.  The  contract  provides  that  '^  in  case  of  non-payment 
of  any  sum  of  money,  either  of  principal,  interest,  insurance 
premiums,  or  taxes,  at  the  time  or  times  when  the  same  shall 
become  due,  agreeably  to  the  conditions  of  these  presents,  or  of 
the  aforesaid  bond,  or  any  part  thereof,  then,  in  such  case,  the 
whole  amount  of  said  principal  sum  shall,  at  the  option  of  said 
party  of  the  second  part,  his  representatives  or  assigns,  be 
deemed  to  have  become  due,  and  the  same  with  interest 
thereou;  at  the  rate  aforesaid,  shall  thereupon  be  collectible 
in  a  suit  at  law,  or  by  foreclosure  of  this  mortgage  in  the 
same  manner  as  if  the  whole  of  said  principi^  sum  had  been 
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made  payable  at  the  time  when  any  such  £ailmre  in  any  pay* 
ment  shall  occur  as  aforesaid." 

By  this  contract,  it  is  evident  the  parties  stipulated  that  th» 
whole  amount  of  the  bond  might  become  due  and  payable  upon 
a  defsinlt  of  the  mortgagor  to  faithfully  perform  ttie  covenants 
he  had  undertaken  to  perform,  providing  the  mortgagee  should 
so  elect.  Had  the  mortgagee  availed  himself  of  this  stipula* 
tion  by  giving  due  notice  to  the  mortgagor  that  he  elected  to 
consider  the  principal  due,  he  might  have  collected  it.  But 
he  should  have  exercised  his  option,  and  given  notice  of  it  be* 
Sate  the  commencement  of  the  suit  It  is  not  pretended  thai 
he  did  this,  or  at  least  the  complaint  doee  not  so  aver.  And 
we  therefore  think  the  demurrer  was  well  taken  to  the  com«^ 
plaint  upon  that  ground,  and  ought  to  have  been  sustained. 

It  is  insisted,  however,  by  the  counsel  for  the  respcmdent^ 
that  the  question  involved  in  this  case  has  been  passed  upon 
by  the  courts  of  England  and  New  York,  and  that  those  courts 
have  held  that  it  was  not  necessary  for  the  mortgagee  to  exer- 
cise his  election,  and  give  notice  thereof  to  the  mortgagor 
befiire  bringing  his  suit  for  the  whole  sum  secured  by  the 
mortgi^e.  We  have  been  referred  to  several  cases  upon  ths 
brief  of  counsel  in  support  of  this  position,  some  of  which  we 
have  not  been  able  to  find.  The  cases  of  People  v.  Superior 
Caurtj  19  Wend.  104,  Noyee  v.  Clark,  7  Paige,  179  [32  Am. 
Dec  629],  and  Oowlett  v.  HanfoHh,  2  W.  Black.  968,  cited  b7 
him,  do  not  appear  to  us  to  have  any  application  te  this  case» 
tot  the  reason  that  in  all  those  cases  the  principal  sum  became 
absolutely  due  by  the  terms  of  the  contract  when  defiauli 
should  be  made  in  the  payment  of  any  interest  or  installment 
as  therein  proyided.  Obviously,  ClEibser  cases  are  different  from 
this,  where  the'^rindpal  will  become  due  at  the  election  of  the 
nftortgagee  when  default  has  been  made,  etc.  In  the  case  of 
Hale  V.  Oowoemeur,  4  Edw.  Ch.  207,  the  bond  contained  a 
condition  precisely  like  the  one  embraced  in  the  mortgage 
under  consideration.  But  the  question  does  not  seem  to  have 
been  raised  as  to  the  necessity  of  the  insurance  company, 
which  was  the  mortgagee,  exercising  its  option  and  giving 
notice  thereof  to  the  mortgagors  before  commencing  suit,  and 
certainly  that  point  is  not  alluded  to  in  the  opinion. 

One  of  the  grounds  upon  which  the  husband  resisted  the 
collection  of  the  principal  sum  was,  that  the  agreement  that 
each  principal  should  become  due  on  default  to  pay  the 
interest  was  a  harsh,  inequitable  condition,  and  inconsisteni 
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with  the  relationship  of  mortgagor  and  mortgagee.  The  vioe- 
chancellor  overruled  this  defense,  and  enforced  the  contract 
aoooiding  to  the  condition  of  the  bond. 

Iti  the  case  of  Stanhope  y.  Manners,  2  Eden,  196,  the  mort- 
gagee wrote  to  the  mortgagor,  stating  the  agreement  and 
omission  to  payj  and  insisted  upon  the  failure,  and  afterwards 
gave  notice  to  be  paid  off  the  principal.  The  question  pre* 
fiented  here  did  not  arise  in  that  case. 

The  case&  of  James  v.  Thomas,  5  Bam.  &  Adol.  40,  and 
Crane  t.  Ward,  we  have  not  been  able  to  find.  The  case  of 
HaU  V.  Delaplaine,  5  Wis.  206  [68  Am.  Dec.  57],  has  a  remote 
bearing  upon  thequestion  under  discussion,  and  is  in  harmony 
witii  the  observations  already  made  in  the  case  at  bar.  It 
eeems  to  u»  but  just-  and*  proper  to  require  the  mortgagee,  in 
oases  like  the  present,  to  exercise  his  election,  and  give  notice 
thereof  to  the  mortgagor  before  bringing  suit  for  the  principal 
sum. 

It  follows  that  the  order  of  the  circuit  coiurt  overruling  tbe 
demtirrer  of  the  appellant  was  erroneous,  and  must  be  reversed, 
«nd  the  oause  remanded  for  further  proceedings  according  to 
Ikw. 


Norms  ot  IimifnoN'  to  TttXAT  the  whole  mim  secured  by  a  mortgage  ms 
^e  is  neoessary  under  aa  ageeemmit  tfaat  if  any  installment  is  not  paid  the 
wiiole  efaaU  beeome.diitt  at  the  c^tiesL  of  the  holder:  Marine  Bank  ▼.  Iniema^ 
ikmal  Banir^  Wis.  68;  Maeloon  ▼.  SmUh,  49  Id.  217,  citing  the  principal  case. 
These  conditions  are  valid,  and  are  not  to  be  treated  in  the  nature  of  a  for* 
ftitore;  Marme  Bonkv,  International  Bank,  9  Id.  68.  But  in  CUifonna  tlw 
mortgagee  is  under,  no  obUgatioa.  to  notify  the  mortgagor  of  the  fjfwtiffln  ta 
«Niit.thewheleB0teM4Ba&  WMdi^ry.  Webb^UO^W. 


Dart:  v.  Shbewdod. 

[7  WfsooiMiN^  liaaL] 
:S0ni  WBisraur  ix  SnramiAB  Numbbb,  '*I  piomise  to  pay^^eteu,  and  agned 

by  two  persons,  is  a  joint,  and'  several  note*    If  one  adds  the  word 

''surety*' after  his  name^  it  does  not  alter  the  ease.    He  is  a  maker  of  the 

note. 
Vbra  SsF  OUT  or  PuudDaro aooovding'tvitBleipi eAal maybe givai in evi* 

denoe  under  the  oommien  oount. 
Dnr  Dns:  Ikdivzdual  GumoT  bi  Skt  ofv  against  a  debt  dae  from  two 

persons  jointly. 

AssuMPBitr  upon'  tha*  following,  note:   ^$400.    Ulpon,:  WiB* 
oonfliiit  November  4»  1B5&    Thirty  days  after  date,  for  value 
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received,  I  promise  to  pay  Putnam  C.  Dart,  or  order,  four 
hundred  dollars,  with  interest  at  the  rate  of  twelve  per 
cent  per  annum.  J.  C.  Sherwood.  William  C.  Sherwood, 
-surety."  Plea,  general  issue.  Notice  of  set-off  by  J.-C.  6h0r- 
wood.  At  the  trial,  the  court  permitted  the  note  to  be  read  in 
evidence,  under  the  following  objections  of  plaintiff:  1.  That 
Hie  note  could  not  be  read  under  common  counts  and  natim; 
'2.  That  the  note  did  not  show  joint  liability.  J.  C.  Sherwood 
offered  to  prove  a  set-off  due  to  him  individually  fixmiplaintifll 
JThe  court  refused,  under  objection  .of  plaintiff,  to  allow  this* 
Judgment  against  both  defendants.    Defendants  appealad. 

A.  B.  HamiUony  for  the  ajqpellants. 
WhuUr  and  KimhaUj  for  the  respondeiits. 

By  Court,  Whiton,  C.  J.  The  judgment  of  the  courtbeloir 
is  correct,  and  must  be  affirmed.  The  note  declared  upon  is 
the  joint  and  several  note  of  the  defendants:  joint,  because  it  la 
signed  by  both;  and  several,  because  each  defendant  promised 
severally:  Story  on  Promissory  Notes,  sec.  67;  Hunt  v.  Adam$f 
6  Mass,  358  [4  Am.  Dec.  68] ;  Hwnt  v.  Adams,  6  Id.  519. 

The  objection  taken  to  its  introduction  in  evidence  under 
the  common  counts  has  no  existence  in  fact,  because  it  wm 
specially  declared  upon  according  to  Its  legal  effect. 

We  have  no  doubt  that  as  to  the  payee  of  the  note,  the  de- 
fendants were  both  principals,  though  we  do  not  see  as  tlntt 
question  arises  in  the  case. 

The  offer  to  prove  the  set-off  was,  under  the  circumstaneas 
of  this  case,  properly  rejected.  The  action  was  against  two 
makers  of  a  promissory  note,  and  the  defendant,  John  C.  Sher- 
wood, offered  to  prove  a  set-off  consisting  of  moneys  paid  by 
him  for  the  benefit  of  Dart.  It  is  well  settled  that  one  of  sev- 
eral defendants  cannot  set  off  a  debt  due  him  alone  from,  the 
plaintiff  against  a  joint  debt:  R.  6.,  subd.  6,  sec.  1,  c.  M; 
Warner  v.  Barker,  S  Wend.  400;  Wolfe  v.  Waehbume,  6  Cow. 
261;  section  12,  chapter  93,  of  the  revised  statutes,  we  do  not 
think  has  any  application  to  this  case. 

The  judgment  of  the  circuit  court  must  therefore  be  aflSrmed* 


GvABAirrY  SiOMBD  BT  Thsxb  Pkrsoks,  and  written  **  I  gninurtea^" 
ti  a  joint  and  ■everal  obligation:  Tke  Ikmi  dm  Lac  Horrmo  Co,  v.  HoattmtSk 
Wis.  137»  citing  the  pzinc^al  ea«e. 
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Wood  v.  Tbask. 

[7  WttOONgm,  068.] 

Whsn  Ifosraioi  Beoobmb  Two  Kotb^  pftyaUe  «l  diffiBmit  tinMi^  if  tbt 
laal  note  to  fall  due  ib  aidgned  by  the  holder,  the  nwignee  takes  it  aab- 
ject  to  the  risk  of  the  adequacy  of  the  aecarity  and  eabjeet  to  the  pay- 
ment of  the  note  first  falling  dne. 

Wbms  Sxtxbal  KoTxa»  Sioubxd  bt  Sams  Mqstoaob,  fall  due  at  dif* 
f erent  times,  they  must  be  paid  in  the  order  in  which  they  fall  dne^  ez* 
oept  where  by  reason  of  some  special  equity,  equity  gives  a  preference  id 
another  manner. 

CknOfOK-LAW  RULB  THAT  UPON  CONDITION  BbOKSN  FeE  YXSTB  ABSOLUTSLT 

IN  MoBTOAOEi,  is  changed  by  the  statute,  and  now  sach  fee  vests  only 
upon  a  sale,  under  a  decree  of  f  oredosare,  in  the  porchaser  at  snch  sale. 
In  WnooNSiN,  Dscbsb  Forbclosino  Mobtoaob  must  provide,  when  there 
are  installments  not  yet  due,  seonred  by  the  same  mortgage,  that  if  after 
entry  of  snch  decree  for  a  sale  of  the  mortgaged  premises,  the  defendant 
pays  into  court  all  sums  then  due,  the  proceedings  shall  be  stayed.  Vor 
a  failure  in  this  respect^  the  decree  will  be  reversed. 

Thb  facts  are  recited  in  the  opinion. 
Sleeper  and  Norton^  for  the  appeUanta. 
Bennett^  Sloan^  and  Patten^  for  the  reepondenta. 

By  Court,  Cole,  J.  The  statement  of  the  facts  in  this  case 
sufficiently  shows  the  relations  and  rights  of  the  parties. 
From  this,  it  appears  that  Royal  Wood,  one  of  the  joint  mort- 
gagees, sold  and  transferred  unto  one  Oibbs  his  interest  in  the 
second  note  secured  by  said  mortgage,  being  one  half  thereof^ 
reserving  his  interest  in  the  first  note  to  become  due,  of  like 
amount,  secured  by  the  same  mortgage;  that  Gibbs  refused  to 
join  in  the  foreclosure  suit,  and  had  assigned  his  interest  in 
said  second  note  to  the  defendant  Bailey.  But  one  note  had 
become  due  at  the  time  of  the  decree.  Upon  report  of  the 
referee,  it  appeared  that  the  mortgaged  premises  could  not  be 
sold  in  parcels,  and  the  whole  were  ordered  to  be  sold,  and  out 
of  the  proceeds  the  plaintiffs  to  be  paid  the  amount  of  the  first 
note  or  installment  then  due,  together  with  interest  and  costs, 
and  the  surplus  moneys,  if  any,  to  be  brought  into  court. 

The  attorney  for  tiie  defendants,  on  behalf  of  Bailey,  re- 
quested the  court  to  order  that  the  judgment  in  the  action 
should  direct  and  require  the  sheriff,  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises,  to  pay  to  Bailey  a  pro  rata 
proportion  of  the  proceeds  upon  the  amount  which  was  secured 
to  him  in  and  by  said  notes  and  mortgage,  so  that  he  would 
receive  a  pro  rata  proportion  thereof  with  the  plaintiffs.  The 
court  refused  so  to  order,  and  the  defendants'  attorney  excepted 
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lu  this,  it  is  colitended  that  the  court  erred.  But  it  is  quite 
clear  that  the  court  was  right  so  far  aa  the  judgment  settled 
the  priority  of  right  to  the  proceeds  of  the  mortgaged  prem- 
ises. The  assignee  of  the  last  installment,  or  note,  took  the 
same,  sabject  to  all  risks  as  to  the  adequacy  of  the  proceeds  to 
a  complete  security,  and  subject  to  the  prior  notes  to  become 
due  and  secured  thereby.  He  was  aware  that  on  de&ult  to 
meet  the  first  payment,  the  mortgage  would  be  liable  to  fore* 
cloeure  in  the  manner  provided  by  statute.  He  therefinre  took 
the  assignment  of  the  last  instalment  subject  to  such  risk, 
relying,  as  he  must  have  done,  upon  the  value  of  the  pledged 
security  and  the  personal  responsibility  of  the  mortgagors. 

The  rule  of  law  is  tolerably  well  settled  that  where  several 
notes,  fidling  due  at  different  times,  are  secured  by  the  same 
mortgage,  equity  requires  their  payment  in  the  order  of  their 
maturity,  out  of  the  property  on  which  they  are  secured.  This 
is  the  general  rule,  and  unless  some  special  equity  intervenes 
to  give  a  precedence  to  some  other  claim,  this  rule  must  pre- 
vail: State  Bank  v.  Tweedy,  8  Blackf.  447;  Hunt  y.  StUes,  10 
N.  H.  466;  United  States  Bank  y.  SingeVj  18  Ohio,  240,  and 
the  cases  cited  therein. 

The  assignee  of  the  interest  of  Wood  in  the  second  install- 
ment or  note  must  be  presumed  to  have  taken  the  same  in 
view  of  the  ultimate  security  of  the  mortgaged  premises  to 
answer  their  ultimate  liability,  or  upon  the  responsibility  of 
the  mortgagors. 

Our  statute  has  essentially  changed  the  rule  of  the  common 
law  in  relation  to  the  position  of  the  fee  of  the  mortgaged  prem- 
ises  after  condition  broken.  The  fee  does  not  vest  upon  de- 
fault of  the  mortgagor  in  the  mortgagee  or  his  assignee.  The 
fee  only  vests  upon  sale  on  foreclosure.  The  parties  contract- 
ing in  relation  to  the  seyeral  sums  secured  by  the  mortgaged 
premises  did  so  with  full  cognisance  of  the  law,  and  must 
abide  its  results. 

'  But  for  another  reason  the  judgment  of  the  court  below  must 
be  reversed.  This  action  was  to  fixredose  for  an  installment 
due  and  unpaid  another  installment  remaining  yet  to  mature, 
and  the  judgment  is  absolute,  and  omits  to  provide  that  if 
previous  to  such  sale  the  defendants  should  pay  the  complain- 
ants, or  bring  into  court,  the  amount  actually  due  upon  the 
mortgage,  and  interest  and  costs,  that  the  proceedings  in  the 
case  should  be  stayed.  In  Howe  v.  Engliahy  6  Wis.  262,  we 
said:  ''The  eit^ty-seventh  section  of  chapter  84,  revised  stat- 
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Bltea,  pravideB,  in  cases  of  this  nature,  that  if  after  a  decree  for 
sale  of  the  premises  is  entered,  the  defendant  brings  into  court 
the  principal  and  interest  due,  with  the  co^ts,  the  proceedings 
in  the  suit  shall  be  stayed;  and  the  decree  in  the  present  case, 
instead  of  requiring  an  unconditional  sale  of  the  premises, 
should  have  contained  a  clause  to  this  effect.  The  form  of 
the  decree  given  in  2  Barb.  Cfa.  615,  contains  such  a  clause^ 
and  it  «eems  very  reasonable  and  very  proper  that  it  should 
haTe  been  inserted  in  the  decree  in  this  case.  Suppose  th» 
appellant  had  brought  into  court,  or  tendered  to  the  sherifT 
b«3fore  sale,  the  sum  actually  due  upon  the  mtortmge,  with 
interest  and  costs,  would  he  have  felt  authorized,  under  this 
decree,  to  receive  that  sum,  and  stop  the  sale?  Would  th& 
sheriff  not  have  relied  upon  the  mandate 'of  the  court,  and  pro* 
oeeded  with  the  sale,  unless  the  whole  sum  secured  by  the 
mortgage  had  been  paid?  And  yet  it  is  most  manifest  that 
by  statute  the  appellant  was  entitied  to  a  stay  in  the  proceed- 
ings upon  paying  before  sale  the  sum  actually  due,  interest, 
and  costs.  This  is  an  insuperable  objection  to  this  decree, 
patent  upon  the  face  of  it,  and  cannot  be  overlooked." 

We  have  no  doubt  of  the  correctness  »of  this  ruling^  and  it 
must  be  applied  here. 

The  judgment  in  this  case  falls  short  of  the  requirement  of 
the  statute  in  this  respect,  and  must  be  reversed. 

Judgment  reversed,  with  costs. 


Dbgbee  FoREGLoenra  AIobogaos  WmoH  Sbousb  Several  Noras  or 
iuaiaUmenta,  faUing  due  at  different  dates,  when  any  are  yet  not  dne,  muat 
provide  that  proceedings  shall  be  stayed  upon  the  payment  into  court  of  th« 
Slim  then  actually  due:  Sauer  v.  Stdnbauer,  10  Wis.  370;  Jurgetis  ▼.  CotUm^ 
13  Id.  375,  citing  the  principal  case. 

Title  to  Mortgaged  PBEMiaES  does  not  v^st  in  the  mortgagee  npon  con- 
dition broken,  but  vests  in  the  purchaser  at  the  judicial  sale  thereof  under  « 
decree  of  foreclosure:  Maaon  v.  Jieach,  £5  Wis.  612;  Churd^  v.  Smith,  39  Id. 
498;  Foster  v.  Hickox^  38  Id.  411,  all  citing  the  principal  case.  Mortgage 
does  not  pass  title  to  land:  McMUlen  v.  Richards,  70  Am.  Dec.  655,  and  not» 
675. 

Where  Several  Notes  Fall  Due  at  DmEBSKT  Tzicbs,  and  are  se- 
cured by  the  same  mortgage,  they  are  to  he  paid  oat  •of  the  mortgaged  prop- 
erty in  the  order  of  their  maturity:  Maarme  Bank  v.  IntermUifMai  Bank,  9 
Wis.  64;  Lyman  ▼.  Smith,  21  Id.  675;  Pierce  ▼.  Shaw,  51  Id.  318,  all  cHang, 
the  principal 
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Bailey  v.  Wells. 

[8  W2■00V■E]^  ML] 

iMJum  CSoMTAiBB  CoTSKAMT  TO  Pat  Bo^  thtt  Ibhm  if  lUk  tlMra> 

lor,  Botwithfltaading  the  lact  that  ha  haa  iwigniid  the  limw^  and  the 

leaaor  haa  accepted  rent  from  the  assignee. 

'BOKunron  ss  Yxkldhui  up  of  an  estate  for  life  or  yean  to  him  who  haa 

the  immediate  estate  in  reversian.    Pteol  testiJiumy  is  not  odmiMible  to 


The  facts  are  sufficiently  stated  in  the  opinion.  Verdict 
"WBS  for  plaintiffs.  Defendant  moved  in  arrest  of  judgment. 
Motion  was  overmled,  and  judgment  was  entered  upon  the 
Tsrdict,  on  which  error  is  assigned. 

LcMm  and  Sterner^  for  the  piainfiff  in  emc 

O.  J7.  WdTdOj  for  the  defendant  in  error. 

By  Court,  Colb,  J.  Probably  tbe^varions  gmonds  cf  defense 
interposed  by  the  plaintiff  in  erKir  in  the  court  below  really 
sesolyed  themselves  into  the  jiositions  stated  in  the  brief  of  tiw 
coonsel  br  the  defendant  in  error,  and  we  tiierefore  think  that 
*we  shall  sufficiently  dispose  of  all  the  questions  in  the  case 
necessary  to  be  noticed,  in  considering  those  propositions. 

The  positions  are  stated  as  follows:  1.  That  the  assent,  ex- 
press  or  implied,  of  the  lessor,  to  the  assignment  of  the  lease 
jned  on,  amounts  in  law  to  a  release  of  the  lessee  from  his 
<»faIigation  to  pay  rent;  2.  That  the  lessor  ought  not  to  recover 
tecaose  the  lessee  proposed  to  prove  an  oral  surrender  of  the 
leased  premises  to  the  lessor;  3.  That  the  lessor  ought  not  to 
jrecover  because  he  did  not  prove  that  he  gave  possession  of  the 
fvemises  to  the  lessee. 

The  action  was  brought  to  recover  rent  due  upon  a  written 
lease,  made  and  executed  by  Wells  on  the  fourth  day  of  March, 
1850,  by  which  he  demised  certain  premises  in  Milwaukee  to 
Bailey,  for  the  term  of  five  years  and  nine  months.  Bailey 
promised  and  agreed  in  the  lease  to  pay  the  rent,  according  to 
Ihe  terms  therein  mentioned,  and  also  not  to  underlet  the 
firemises,  or  assign  the  lease,  without  the  written  consent  of 
the  lessor.  Shortly  after  the  execution  of  the  lease,  Bailey 
assigned  to  the  trustees  of  a  religious  society,  who  again  as- 
signed to  one  Day.  Wells  gave  his  consent,  indorsed  upon  the 
lease,  to  the  assignment  by  Bailey  to  the  trustees,  Southwell 
and  others,  and  the  testimony  showed  that  he  had  received 
Bsni  at  different  times  from  the  assignees. 
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It  is  now  insisted,  among  other  things,  that  the  assent  of 
Wells  to  the  assignment  of  the  lease  to  the  trustees,  Soathwell 
and  others,  and  the  acceptance  and  receipt  of  rent  fiom  the 
assignees,  in  legal  contemplation,  was  equivalent  to  his  consti- 
tuting them  his  real  and  only  tenants,  and  exonerated  BaUey 
from  all  liability  further  to  pay  rent  This  position  we  con- 
sider untenable. 

The  authorities  are  clear  that  where  the  lease  contains  a 
covenant  to  pay  the  rent,  the  lessee  continues  liable  therefor, 
notwithstanding  the  fact  that  the  lease  may  have  been  assigned, 
and  the  lessor  may  have  accepted  rent  of  the  assignee. 

This  doctrine  is  founded  upon  the  principle  that  the  lessee 
having  contracted  or  agreed  to  pay  the  rent,  he  is  not  released 
from  his  obligation,  though  the  lease  happens  to  have  been 
assigned:  Fletcher  v.  McFarlane^  12  Mass.  43;  PoH  y.  Jackson^ 
17  Johns.  238;  Walton  v.  Crordy,  14  Wend.  64,  and  cases  there 
cited.  In  the  present  case,  Bailey,  for  a  good  and  valuable 
consideration,  entered  into  an  agreement  to  pay  the  rent  which 
might  become  due  upon  the  lease,  and  he  is  bound  by  this 
agreement,  though  the  lease  may  have  been  assigned  and  the 
lessor  may  have  assented  to  the  assignment,  and  received  rent 
from  the  assignee.  It  was  undoubtedly  competent  for  the 
lessor  to  relieve  him  from  this  obligation,  but  it  does  not  appear 
that  he  has  done  so.  The  law,  therefore,  cannot  relieve  him 
from  the  nature  and  extent  of  the  contract  which  he  has  made. 

Further,  let  us  inquire  whether  there  is  any  ground  fixr  say- 
ing that  there  had  been  a  legal  surrender  of  the  lease.  A  sur- 
render is  said  to  be  a  yielding  up  of  an  estate  for  life  or  years* 
to  him  who  has  the  immediate  estate  in  reversion  or  remainder, 
wherein  the  estate  for  life  or  years  may  drown  by  mutual  agree- 
ment: Woodfall's  Land.  &  Ten.  205;  Taylor's  Land.  &  Ten.,  sec 
307;  Schieffelin  v.  Carpenter j  15  Wend.  400.  This  was  a  lease 
for  years,  and  it  was  proposed  to  show  by  parol  testimony  that 
there  had  in  fact  been  an  express  surrender  of  the  estate  to  the 
lessor.  This  evidence  was  incompetent,  and  was  directly  in  vio- 
lation of  the  statute  of  frauds.  Section  6,  chapter  75,  revised 
statutes,  declares  that  ^'  no  estate  or  interest  in  lands  other  than 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned,  surrendered,  or 
declared,  unless  by  act  or  operation  of  law,  or  by  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering,  or  declaring  the  same,  or  by  his  lawfiil 
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^ent  tbeieanto  anthoriaed  by  writing.''  When  ft  new  lease  of 
the  premises  is  taken  fiom  the  lessor  for  the  whole  or  a  part  of 
the  term  embraced  in  the  former  one,  there  is  said  to  be  a  sur- 
render in  lawy  because  the  giving  a  new  lease  necessarily  implies 
a  surrender  of  the  old  one.  Now,  there  are  no  circmnstanoes  in 
this  case  which  will  authorize  .the  presumption  that  there  has 
been  a  surrender  by  operation  of  law.  And  if  there  has  been  any 
snrrendar  in  (BLCtj  it  could  only  be  done  by  some  note  or  memo* 
randum  in  imriting  subscribed  by  the  party  surrendering  the 
KUDO.  It  is  not  pretended  that  any  such  surrender  was  made, 
or  that  any  such  writing  exists.  The  circuit  court,  therefore, 
irery  properly  refused  to  permit  the  plaintiff  in  error  to  show 
an  oral  surrender  of  the  leased  premises  to  the  lessor. 

Upcm  the  last  point  in  the  case,  we  only  deem  it  necessary 
to  observe  that  it  satisfactorily  appears  from  the  evidence  that 
the  trustees  of  the  religious  society  were  in  possession  of  the 
demised  premises  at  the  time  the  lease  was  executed  to  Bailey, 
and  that  he  was  fully  aware  of  this  fact,  having  been  connected 
with  the  church,  and  having  previously  been  one  of  the  trus- 
tees. After  he  obtained  the  lease,  he  endeavored  to  get  posses- 
idon  of  the  premises,  notified  the  trustees  to  quit,  and  continued 
his  efforts  until  he  was  threatened  with  a  suit  in  chancery  by 
them.  Then  it  seems  he  abandoned  all  idea  of  evicting  the 
trustees,  and  assigned  his  lease  to  them.  There  is,  therefore, 
DO  reason  for  saying  that  the  plaintiff  in  error,  or  which 
amounted  to  the  same  thing,  his  Aamgnm^  were  not  let  into 
possession  of  the  demised  premises. 

The  result  at  which  we  have  arrived  la  that  the  Judgment 
of  the  circuit  court  must  be  affirmed. 


Gabbuth  v.  Walkbb. 

(8  wisooxnif,  asa.] 

If  hmmgOL  ov  Kov-nBaonABLX  Norx  writas  orer  Us  indnfMomit  tlis 
wvida  "pay  to  B  or  order/'  the  note  wiU  beoome  negotiable  as  between 
the  mdoner  and  B  or  any  sabsequent  holder. 

KocART^  CiBTmGATB  OF  Ducand,  notice,  and  protest,  if  evidenoe^  in  the 
oonrtB  of  the  state  where  the  proteaty  etc.,  is  made,  of  the  facts  tbaniB 
■tated,  wiU  be  evidence  in  any  other  atate  of  the  same  faotib 

Thb  facts  are  stated  in  the  opinion. 

/.  Neilj  for  the  appellant. 

H,  8.  Ccngety  for  the  respondent. 
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By  Court,  Whitok,  C.  J.  The  appellant  was  sued  as  indorser 
of  a  promissory  note,  of  which  the  following  is  a  copy: 

"Dolls.  7,500.  PmLADBLPHiA,  2  mo.  22d,  1853. 

"On  the  tenth  day  of  December  next,  for  value  received,  J 
promise  to  pay  N.  A.  Middleton  seven  thousand  five  himdred 
dollars,  payable  and  negotiable  without  defalcation,  at  the 
Bank  of  Pennsylvania. 

'^  (Signed)  John  W.  Middleton. 

'^Indorsed:  N.  A.  Middleton. 
^Pay  to  the  order  of  Charles  Abort 

"R.  J.  Walkbb, 
^^Chableb  Abebt, 
"Wood,  Bbothebs  &  Co.'' 

It  is  objected  that  as  this  is  not,  by  the  law  merchant,  a 
negotiable  promissory  note,  this  action  cannot  be  maintained. 
We  are  inclined  to  the  opinion  that  the  note  is  not  a  negotiable 
instrument,  although  the  use  of  the  language,  "payable  and 
negotiable  without  defalcation,"  might  favor  the  idea  that  it 
was  the  intention  of  the  original  parties  to  make  it  so.  But 
though  the  note,  as  originally  made,  is  not  a  negotiable  note, 
yet  the  appellant,  by  indorsing  it  payable  to  the  order  of  Charles 
Abert,  made  it,  as  between  him  and  the  holder,  a  negotiable 
instrument,  and  subject  to  the  principles  and  usages  which 
govern  instruments  of  that  character:  Brenzer  v.  WigfUmany  7 
Watts  &  8.  264;  Patterson  v.  Poindexter^  6  Id.  227  [40  Am. 
'Dec.  654];  Leidy  v.  Tcprmnmvy,  9  Watts,  853;  Seymour  v.  Van 
%ci,  8  Wend.  404;  Dean  v.  HaU,  17  Id.  214;  Aldiey.  Johneon^ 
1  Vt.  186;  Btory  on  Promispoiy  Notes,  sees.  128, 129;  Ch.  Bills, 
219. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  notarial 
certificate  of  protest  of  the  note  by  a  notary  public  in  Penn* 
sylvania,  which  was  objected  to,  on  the  ground  that  it  was  no 
evidence  of  a  demand  of  the  note.  This  note  was  made  pay- 
able in,  the  state  of  Pennsylvania,  and  it  was  necessary  that 
'demand  and  protest  should  be  made  there  in  compliance  with 
the  laws  of  that  state.  And  by  the  decisions  of  tbe  courts  of 
Pennsylvania,  it  appears  by  their  statute  a  notarial  certificate 
is  evidence  of  notice  to  the  indorser  of  a  promissory  note  of 
non-payment  by  the  maker:  Brovme  v.  Philadelphia  Banky  6 
Serg.  &  R.  484  [9  Am.  Dec.  463];  Craig  v.  ShaUero$8y  10  Id. 
877;  Bennett  v.  Ycang,  18  Pa.  St.  261.  These  cases  seem  to 
be  decisive  upon  this  point. 

The  judgment  of  the  circuit  court  is  afiSimed. 
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Fahn  V.  Beichabt. 

[8  WisooimK,  2Sb.] 
Wkbi  thbks  d  No  NBOUOBfCS,  mrnkiUfalnflM,  or  malioa  in  an  act  doiM^  m 
penon  cannot  be  held  anawonble  in  damagna  for  a  rwaaCTnahla  and  proper 
exerdea  ci  a  lawful  right. 

PLAnvTiFF  and  defendant  owned  contiguooB  land.  Plain* 
tiffs  bam  was  near  the  line.  Some  1<^  and  bnuh  were 
burned  on  defendant's  land.  The  evidence  as  to  the  cause  of 
the  fire  was  conflicting.  The  fire  communicated  to  the  bam 
and  wholly  destroyed  it,  with  some  other  property  belonging 
to  plaintiff.  The  cause  was  tried  by  a  jury.  The  court  in- 
Btructed  them  that  in  order  to  find  a  verdict  for  plaintiff  they 
must  be  satisfied  that  the  fire  was  communicated  to  the  bam 
by  fires  set  by  defendant  or  his  agents.  Plaintiff  excepted. 
Verdict  for  the  defendant.  The  plaintiff  sued  out  a  writ  of 
em)r. 

Thorp  and  Shelley ^  for  the  plaintiff  in  error. 

By  Court,  Cole,  J.  We  do  not  think  that  the  plaintiff  in 
error  could  have  been  prejudiced  by  the  charge  of  the  circuit 
court  For  suppose  the  evidence  had  been  clear  and  incontesta- 
ble that  the  defendant  in  error,  by  himself  or  servants,  had  set 
fire  to  the  logs  and  bmsh  upon  his  own  land,  and  that  the  fire 
had  been  communicated  to  the  plaintiff's  bam  and  destroyed 
it,  still  the  action  might  not  be  sustained.  A  man  may  burn 
logs  and  brush  upon  his  own  land.  The  act  is  not  unlawful 
or  necessarily  attended  with  injurious  consequences  to  his 
neighbors.  So  the  jury  would  not  only  have  to  find  that  the 
defendant  caused  the  fire  to  be  set  there,  but  also  that  there 
was  negligence  or  carelessness  in  putting  the  fire  at  that  place 
at  the  time.  An  action  will  not  lie  for  an  injury  resulting  from 
doing  a  lawful  act  in  a  lawful  maimer.  "A  possible  damage 
to  another  in  the  cautious  and  prudent  exercise  of  a  lawful 
right  is  not  to  be  regarded;  and  if  a  loss  is  the  consequence,  it 
is  damnum  absque  injuria:"  Clark  v.  Footy  8  Johns.  421;  Panr 
Um  V.  Holland^  17  H.  92  [8  Am.  Dec.  369];  Thurston  v.  Han- 
cock, 12  Mass.  220  [7  Am.  Dec.  57]. 

The  defendant  could  not  be  held  answerable  in  damages  for 
the  reasonable  and  proper  exercise  of  a  lawftil  ri^t,  attended 
by  cautious  regard  fiir  the  rights  of  othesS)  when  there  is  no 
negligence,  unskillfnlnoBS,  or  malice  in  the  act  done.  The 
charge  seems  to  be  predicated  uiN>n  the  idea  that  the  defendr 
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ant  would  be  liable  if  he  set  on  fire  the  brush  and  log  heaps 
upon  his  own  land,  and  the  plaintiff's  bam  was  burned  from 
sparks  and  cinders  from  this  fire  thus  existing.  But  if  the 
defendant  was  not  guilty  of  negligence  in  the  care  and  man- 
agement of  the  fire  set  by  him,  he  would  not  be  liable.  So  we 
think  the  charge  of  the  court  could  not  have  prejudiced  tho 
plaintiff  in  error. 
The  judgment  of  the  circuit  court  must  be  aflSrmed. 


Reynolds  v.  Vilas. 

[8  Wiioovsnr,  471.] 
EuuuTiOM  Salb  Mads  to  Dxibaud  Puob  qb  SuBsiQuufr  PvBaBAsns  is 
▼Old,  and  otnnot  prevail  over  the  title  of  a  nibeaqiie&t  pnrehawr  fraoi 
the  defendant  in  ezeention. 

Ejectment.  Judgment  for  defendant;  and  to  reverse  it, 
plaintiff  sues  out  a  writ  of  error. 

Abbott  and  Clarke^  for  the  plaintiff  in  error. 

S.  U.  Pinneyj  for  the  defendant  in  error. 

By  Court,  Cole,  J.  On  the  trial  of  this  cause  in  the  drcoil 
court,  the  plaintiff  in  error,  who  was  the  plaintiff  below,  re- 
quested the  court,  among  other  things,  to  instruct  the  jury  as 
follows:  "  That  if  they  believed  that  the  sheriff's  sale  to  Shack* 
elford  was  without  consideration,  and  for  Doty's  benefit,  and 
the  deed  from  Doty  to  Goodell  was  a  good  and  valid  deed, 
made  in  good  faith  and  for  a  valuable  consideration,  and  was 
duly  recorded  prior  to  any  conveyance  of  the  same  lots  by 
Shackelford  to  Covall,  through  whom  the  defendant  claims 
title,  then  the  sheriff's  deed  was  void  as  to  Qoodell  and  his 
grantees." 

This  instruction  was  refused,  and  exception  duly  taken. 
And  the  main  question  which  we  propose  now  to  consider  is.  Was 
the  instruction  right  in  point  of  law,  and  propst  under  the  evi- 
dence in  the  case,  to  be  given  to  the  jury?  We  are  of  the 
opinion  that  it  was. 

In  order  to  perceive  the  application  of  the  instruction  mors 
clearly,  it  will  be  necessary  to  bear  in  mind  some  of  the  £EU^t8 
of  the  case  as  they  appeared  in  the  evidence,  or  were  offered  to 
be  proved  on  the  trial.  The  defendant,  to  defeat  the  action, 
with  other  testimony,  had  offered  in  evidence  transcripts  of 
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oertaiu  judgments  from  the  comities  of  Brown  and 
m  fsLYOT  of  Alanson  Sweet  and  against  James  D.  Doty,  and  the 
execution  and  vend,  exp.  issned  thereon,  by  virtae  of  which  the 
premises  in  controversy  had  been  sold  by  the  sheriff  of  Dane 
county,  on  the  sixteenth  day  of  August,  1842,  to  Barlow  Shack- 
elford, and  had  also  offered  in  evidence  the  certificates  of  sale 
made  and  filed  by  the  sheriff;  and  the  sheriff's  deed  to  the 
purchaser,  Shackelford,  which  bore  date  August  17,  1844. 
From  the  plaintiff's  case,  it  appeared  that  Doty  had  conveyed 
the  premises,  on  the  twenty-fifth  day  of  February,  1843,  to 
Goodell,  through  whom  the  plaintiff  Reynolds  claimed  title. 
Further,  it  appears  that  on  the  trial,  the  plaintiff  insisted,  and 
had  offered  to  prove  for  the  purpose  of  impeaching  and  avoid- 
lug  the  sheriff's  deed,  that  the  judgments  in  favor  of  Sweet 
had  been  paid  and  satisfied  prior  to  the  sale  on  the  execution 
issued  thereon;  that  the  purchaser,  Shackelford,  had  full  no- 
tice of  such  payment  and  satisfaction;  that  the  sale  was  made 
for  the  benefit  of  Doty,  and  by  collusion  between  him  and 
Shackelford  to  defiraud  the  creditors  and  subsequent  purchas- 
ers of  Doty;  and  that  no  consideration  passed  at  the  sheriff's 
sale  from  Shackelford.  All  this  testimony,  being  objected  to, 
was  ruled  out  by  the  court. 

The  real  question  fairly  presented  by  the  instruction  and 
the  ruling  of  the  court  in  rejecting  this  evidence  may  be  stated 
to  be  this:  It  being  made  to  appear  that  the  sheriff's  sale  to 
Shackelford  was  without  consideration  and  for  Doty's  benefit, 
and  intended  by  the  parties  to  it  to  defiraud  prior  or  subse- 
quent purchasers  of  the  same  premises;  and  that  the  deed  from 
Doty  to  (joodell  was  a  good  and  valid  deed,  made  in  good  faith 
and  for  a  valuable  consideration,  and  placed  upoii' record  prior 
to  any  conveyance  from  Shackelford — ^whether,  these  facts  ex- 
isting or  being  satisfactorily  established,  the  title  derived  from 
GoodcU  would  prevail  against  a  title  claimed  through  Shack- 
elford. The  determination  of  this  question  will  depend  upon 
the  operation  of  the  statute  in  force  at  the  time  of  the  execu- 
tion of  these  several  conveyances. 

The  first  section  of  title  1  of  the  act  to  prevent  fraudulent 
conveyances,  and  contracts  relative  to  real  and  personal  prop> 
erty  found  in  the  revised  statutes  of  the  territory  of  Wisconsin, 
page  161,  reads  as  follows:  ^^  That  every  conveyance  of  any 
estate  or  interest  in  lands,  and  every  charge  upon  lands,  or 
upon  the  rents  and  profits  thereof,  made  or  created  with  the  in* 
tffiat  to  defiuud  prior  or  subsequent  purohasers  for  a  v^uaLle 


240  Reynolds  v.  Vilas.  [Wisconsiiiy 

consideration  of  the  same  lands,  rents,  or  profits,  as  against 
such  purchasers  shall  be  void."  It  will  be  noticed  that  this 
provision  is  a  substantial  transcript  of  the  statute  of  27  Eliz^ 
c.  4  (Bac.  Abr.,  tit.  Fraud,  C),  which  would  probably  hsLvm 
controlled  the  case  in  the  absence  of  any  special  enactment^ 
and  which  has  received  frequent  construction  as  well  in  the 
courts  of  England  as  in  the  various  state  and  federal  courts  in 
this  country.  It  may  be  well  to  premise  here  that  we  do  not 
suppose,  in  view  of  the  statute  just  cited,  and  under  the  cir- 
cumstances of  this  case,  there  can  be  really  any  material  dia* 
tinction  m  principle  between  a  sheriff's  sale,  made  as  this  was 
alleged  to  have  been  made,  for  the  purpose  of  fraud,  and  a 
private  sale.  For  it  would  i^eem  if  the  sale  and  conveyance 
were  actually  made  with  the  intent  to  defraud  prior  or  subse* 
quent  purchasers  for  a  valuable  consideration  of  the  same 
lands,  the  parties  could  not  avoid  the  expressed  consequences 
of  the  statute  by  resorting  to  the  idle  ceremony  of  a  sherifTs 
sale  under  an  execution.  Assuming,  therefore,  that  the  condi- 
tion of  the  case  is  not  otherwise  than  it  would  have  been  had 
Doty  directly  made  the  deed  to  Shackelford,  voluntarily  and 
with  the  intent  to  defraud  subsequent  purchasers  for  valuable 
consideration,  how  does  the  matter  stand?  Doty  and  Shackel^ 
ford,  according  to  the  assumption,  collude  together  to  have  a  ju- 
dicial sale,  made  under  executioms  issued  upon  judgments  paid 
and  satisfied,  with  the  intent  thereby  to  defraud  subsequent 
purchasers.  Now,  if  we  had  not  the  light  which  numerous 
cases,  decided  by  the  most  eminent  judges,  have  thrown  upon 
this  statute,  or  one  in  pari  materia^  still,  by  giving  the  lan- 
guage of  the  statute  its  fair  ordinary  meaning,  is  there  room 
for  a  reasonilble  doubt  that  a  convejrance,  admitted  to  be 
fraudulent  in  its  very  inception,  fictitious,  without  considera- 
tion, and  for  the  benefit  of  the  real  grantor,  and  which  was 
designed  by  the  parties  to  it  to  defraud  subsequent  purchasers^ 
must  be,  as  against  a  subsequent  purchaser,  void?  We  think 
not.  Courts  in  England  have  gone  so  far  in  their  construction 
of  the  statute  of  27  Elizabeth  as  to  hold  that  a  voluntary  con- 
veyance in  law  was  fraudulent  and  void  against  a  subsequent 
purchaser  for  valuable  consideration  even  with  notice:  Evdyn 
V.  TVmpIar,  2  Bro.  CL  C.  148;  Dee  «t  dem»  Q&ey  v.  Ma/wnrng^  9 
East,  69. 

Lord  EUanboRragh^  in  Parry  v.  JameSj  16  East^  212,  says, 
notice  of  a  prior  voluntary  settlement  cannot  vary  the  question, 
for  it  amounts  to  only  a  notice  <rf  a  settLamsnt  wbkii  was  vdid 
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against  a  sabseqnent  purchaser  for  a  yalnable  coosideratioii. 
The  master  of  the  rolls,  in  Qie  case  Buelde  y.  Mitchdlj  18  Ves. 
Jan.  110,  also  stated  that  the  statute  of  27  Elizabeth  had 
received  the  construction  that  a  voluntary  settlement,  however 
finee  from  actual  fraud,  is  by  the  operation  of  that  statute 
deemed  firaudulent  and  void  against  a  subsequent  purchaser  for 
valuable  consideration,  even  where  the  purchase' has  been  made 
with  notice  of  the  prior  voluntary  settlement.  ''And  it  is  set- 
tled in  England,"  says  Chancellor  Kent,  4  Kent's  Com.,  8th  ed., 
514,  ^Hhat  a  voluntary  conveyance,  though  for  a  meritorious 
purpose,  will  be  deemed  to  have  been  made  with  fraudu- 
lent views,  and  be  set  aside  in  favor  of  a  subsequent  purchaser 
f<N*  a  valuable  consideration,  even  though  he  had  notice  of  the 
prior  deed: "  See  also  Pidvertqft  v.  Pidvertcftf  18  Ves.  84.  But 
the  authorities  do  not  extend  the  doctrine  so  far  in  this  country. 
The  American  doctrine  is  that  a  btyna  fide  purchaser  for  valu- 
able consideration  is  protected  under  the  statutes  of  13  and  27 
Elizabeth,  as  adopted  in  this  country,  whether  he  purchases 
from  a  fraudulent  grantor  or  a  fraudulent  grantee;  and  there 
is  no  difference  in  this  respect  between  a  deed  to  defraud  sub* 
sequent  creditors  and  one  to  defraud  subsequent  purchasers. 
They  are  v(»dable  <«ly,  and  not  absolutely  void:  4  Kent's 
Com.,  8th  ed.,  516;  Anderson  v.  BoberUy  3  Johns.  Ch.  371  [9 
Am.  Dec.  235];  S.  C,  18  Johns.  515;  Bean  v.  Smithy  2  Mason, 
252;  and  in  the  following  cases  a  conveyance  actually  fraudu- 
lent has  been  held  to  be  void  against  a  subsequent  purchaser 
for  valuable  c<msideration,  even  with  notice:  Bicker  v.  Jiam, 
14  Mass.  137;  Clapp  v.  Leatherbee,  18  Pick.  131;  Cktpp  v. 
TirreU,  20  Id.  247;  Verplank  v.  Sterry,  12  Johns.  536  [7  Am. 
Dec.  348];  Kinehelce  v.  HdmeSy  7  B.  Mon.  11  [45  Am.  Dec.  41]; 
EttioU  V.  Horn,  10  Ala.  348  [44  Am.  Dec.  488];  Hvdnal  y.Wil- 
diTf  4  McCord,  295.  Chief  Justice  Marshall,  in  Cathcari  v. 
•fibMiwon,  5  Pet.  264,  states  that  a  subsequent  sale  to  a  bona 
fide  purchaser  without  notice  is  evidence  that  a  prior  voluntary 
conveyance  was  fraudulent^ 

From  these  authorities,  and  others  to  the  same  effect,  which 
might  be  cited  if  necessary,  it  would  seem  to  be  clear  and  in- 
contestable, that  if  the  judgments  in  favor  of  Sweet  were  paid 
prior  to  the  sheriff's  sale,  and  Shackelford  had  full  knowledge 
of  the  fact  of  such  payment,  and  the  sale  was  made  by  collusion 
^ween  Doty  and  Shackelford  for  the  purpose  of  defrauding 
the  creditors  and  subsequent  purchasers  of  Doty;  that  while  a 
court  would  not  aid  Doty  in  setting  aside  this  sale  and  the 
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sheriff's  deed  founded  upon  it,  still  it  must  interfere  to  protect 
ft  subsequent  purchaser  for  a  valuable  consideratton,  seeking 
to  avoid  a  title  claimed  through  the  sheriff's  deed.  What  the 
consideration  in  the  deed  from  Doty  to  Goodell  was  does  not 
very  clearly  appear  from  the  printed  case.  Doty's  recollection 
upon  the  point  is  not  distinct,  and  he  is  rather  inclined  to  the 
belief  that  the  only  consideration  was  that  Ghxxlell  should  build 
upon  the  lots.  The  deed  is  not  in  the  record  of  the  case,  and 
we  cannot  therefore  refer  to  it  to  satisfy  ourselves  upon  this 
matter.  But  the  counsel  for  the  plaintiff  in  error,  on  the  argu- 
ment, stated  that  the  deed  was  for  a  valuable  and  not  a  nom- 
inal or  good  consideration,  and  probably  the  oonsideraliim 
expressed  in  the  deed  must  be  taken  as  prima  facts  evidence 
of  the  real  consideration  until  the  contrary  appears.  The 
acknowledgment  of  the  consideration  in  the  deed  in  the  case  of 
Clapp  V.  Tirrellj  20  Pick.  247,  was  considered  as  mere  prima 
facie  evidence  which  might  be  controlled  or  rebutted  by  parol 
proof;  and  we  are  disposed  to  adopt  this  rule,  although  other 
cases  hold  the  contra^  doctrine:  Rogers  v*  J7att,  4  Watts,  859; 
KiwbaU  v.  Fenner^  12  N.  H.  248.  But  the  instruction  asked 
for  went  upon  the  assumption  that  the  deed  from  Doty  to 
Goodell  was  a  good  and  valid  deed,  made  in  good  frdth  ai^d 
for  a  valuable  consideration,  and  we  must  therefore  presume 
that  Qoodell  paid  a  real  and  valuable  consideration  for  the 
lots. 

If  these  views  are  correct,  it  must  follow  that  the  first  in* 
struction  asked  for  by  the  plaintiff  in  error  was  right  in  point 
of  law,  and  ought  to  have  been  given  to  the  jury.  It  also  fol- 
lows that  the  circuit  court  erred  in  its  general  charge  by  hold- 
ing that  the  defendant's  right  in  the  premises  was  not  affected 
by  any  fraud,  if  fraud  there  was,  between  Doty  and  Shackel- 
ford; but  for  the  purposes  of  the  case,  the  sale  by  tlie  sheriff 
to  Shackelford  must  be  treated  as  a  valid  sale,  and  as  a  con- 
veyance destroyed  Doty's  right  and  power  to  convey  title  by 
his  deed  to  Goodell. 

It  was  insisted  on  the  argument  by  the  counsel  for  the  de* 
fendant  that  since  the  sheriff's  deed  related  back  to  the  time 
of  sale  under  the  execution,  we  must  hold  that  the  defendant 
was  a  purchaser  in  good  faith,  without  any  notice  of  the  collu- 
sion or  fraud  between  Doty  and  Shackelford,  and  was  in  pos- 
session claiming  under  the  oldest  title.  Without  dwelling  at 
any  length  upon  this  proposition,  we  remark  this  difficulty. 
Before  the  giving  of  the  sheriff's  deed  to  Shackelford,  and  beCwe 
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any  attempt  on  the  part  of  Shackelford  to  convey  away  the 
premisesy  Doty,  the  fraudulent  grantor,  had  conveyed  the  lota 
to  Goodell  for  a  valuable  consideratton.  As  between  Doty  and 
Shacklefordy  the  sherifiTs  deed  mi^t  be  deemed  a  valid  con* 
veyance;  certainly  a  court  would  not  interfere  to  enable  Doty 
to  avoid  the  deed  and  relieve  himself  from  the  consequences  of 
his  own  misconduct  Had  ShackeUbrd  conveyed  the  estate  to 
an  innocent  purchaser  for  a  valuable  consideration  before  Doty 
had  done  so,  the  case  would  be  materially  different;  the  benefit 
of  the  statute  would  extend  to  any  bona  fide  purchaser  for  a 
valuable  consideration,  whether  he  purchased  from  the  fraud- 
ulent grantor  or  the  fraudulent  grantee.  The  fraudulent 
grantee  would  take  the  estate  of  the  fraudulent  grantor,  and 
the  deed  would  be  voidable  at  the  instance  of  a  subsequent 
purchaser,  but  not  legally  and  strictly  void.  Had  Covall, 
therefore,  obtained  his  deed  from  Shackelford  in  good  fiEuth^ 
and  for  a  valuable  consideration,  before  the  conveyance  from 
Doty  to  Goodell,  he  or  the  defendant  claiming  imder  him 
would  have  taken  the  title 'free  from  any  defect  arising  from 
the  conduct  of  Doty  or  Shackelford.  But  this  he  did  not  do^ 
and  he  cannot,  for  this  obvious  reason,  claim  the  benefit  of  the 
statute. 

In  the  former  opinion  given  in  this  case,  we  expressed  a 
doubt  as  to  whether  the  sheriff's  deed  to  Shackelford  could  be 
impeached  in  a  court  of  law  for  fraud.  The  case  did  not 
probably  call  for  the  expression  of  any  opinion  upon  that 
point,  and  we  might  not,  in  this  respect,  be  sustained  by  the 
authorities.  Under  the  old  practice,  the  usual  way  to  set  aside 
deeds  for  fraud  was  by  filing  a  bill  in  chancery  for  that  pur- 
pose. Whether  it  was  or  was  not  competent  for  a  court  of  law 
to  set  aside  a  deed  impeached  for  fiuud,  we  shall  not  stop  to 
inquire,  for  it  is  immaterial  in  this  case.  Under  the  code  of 
procedure,  all  distinction  between  equitable  and  legal  actions 
is  abolished,  and  the  provisions  of  the  code  must  apply  to  the 
trial  and  subsequent  proceedings  in  this  case:  Code,  sec.  856, 
Bubd.  2.  We  therefore  think  it  very  obvious  that  the  sheriff's 
deed  in  this  case  mi^t  have  been  impeached  on  the  trial. 

The  judgment  of  the  dicuit  court  must  be  reversed,  and  a 
Dew  trial  ordered* 


CoNTSTAirri  or  fkAim  OF  SuBssQUBHT  TxjBaBAMJom,  ereditoii^  •to.t 
BoMman  ▼.  Sehettkr^  IS  Wis.  S87t  atet  tiM  prinoipsl  oMe^  bat  tlit  opbioa 
dots  nut  tfzplain  eleariy  the  pomt  t^  which  the  eitation  it  made. 
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ComrBTANCBS  Madb  to  Dkfraxti)  Cbxditobs  are  good  as  betireea  tlia 
parties  and  their  representatiTes,  bat  are  void  as  to  creditors:  Clemtmw. 
Clemens,  28  Wis.  651;  Mehlhop  v.  PeUibotie,  54  Id.  668,  citing  the  principal 
case.  Conveyances  made  to  defraad  creditors  or  snbsequent  pnrchuers  are 
not  void,  bat  voidable:  Fowler  v.  Stoneum,  62  Am.  Deo.  490^  and  note  606; 
SmUk  V.  Orim,  67  Id.  400^  and  note  401. 


Phelps  v.  Eoonby. 

[9  WiBOOKsm,  70.] 
HonsTKAD  nr  WisooKscr  is  Land,  not  Ezgekdino  PltncBiBB>  QvAsmrr, 
upon  which  is  the  dwelling-hoose,  residence,  habitation,  or  abode  of  the 
owner  and  his  family,  without  regard  to  the  manner  ci  ooDstmckion  of 
the  building,  and  the  value  and  use  of  the  property,  if  it  is  really  the 
dwelling,  residence,  or  abode. 

PUOOSBS    CONSITTUTB    HOMESTrBAD,  WbIOH    HxTSBAND    CANNOT   MaBTOAGI 

without  the  signature  of  his  wife,  under  the  Wisconsin  statutes,  where 
they  consist  of  a  part  of  a  city  lot,  and  a  building  thereon,  the  upper 
stories  of  which  aroused  as  a  dwelling,  although  other  portions  are  leased 
as  a  store,  and  the  building  is  sitn*t0d  on  one  of  the  principal  bnsinfun 
streets  of  the  city,  is  constructed  like  a  store,  and  is  much  more  valuable 
as  a  place  of  business  than  as  a  residence. 

HOUSTIAB    NBBD    NOT    BB  UfiBD    AND    KXPT    EXCLUSIVBLT  AS  BhDXNC^ 

and  the  benefit  of  the  exemption  is  not  lost  by  the  owner's  n^gleoting  to 
use  a  portion  of  his  dwelling-house  or  residence  with  his  family,  or  by 
appropriating  some  portion  to  some  other  use. 

Action  to  foreclose  a  mortgage.  The  facts  aie  Btated  in  the 
opinion. 

Waldo  and  Ody^  for  the  appellant 

Downer  and  Ladue^  and  Jenkins  and  Samud  Orauffordj  fixr 

the  respondents. 

By  Court,  Cole,  J.  The  only  question  we  have  to  consider 
in  this  case  is,  whether  the  south  one  third  of  lot  4,  in  block  5, 
with  the  building  and  appurtenances  thereon  situated,  and 
which  premises  are  generally  described  in  the  evidence  in  this 
cause  as  '^  store  No.  107,  East  Water  Street,"  really  constitated 
a  homestead  within  the  meaning  and  intent  of  sections  51  and 
62  of  chapter  102,  rovised  statutes  of  1849. 

Those  sections  read  as  follows: 

''  Sec.  61.  A  homestead  consisting  of  any  quantity  of  land 
not  exceeding  forty  acres,  used  for  agricultural  purposes,  and 
the  dwelling-house  thereon,  and  its  appurtenances,  to  be  se* 
lected  by  the  owner  thereof,  and  not  included  in  any  town 
plat,  or  city,  or  village;  or  instead  thereof,  at  the  option  of  the 
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owner,  a  quantity  of  land  not  exceeding  in  amount  one  fourth 
of  an  acre,  being  within  a  recorded  town  plat,  or  city,  or  vil- 
lage, and  the  dwelling-houBO  thereon,  and  its  appurtenances, 
owned  and  occupied  by  any  resident  of  the  state,  shall  not  be 
subject  to  forced  sale  on  execution,  or  any  other  final  process 
from  a  court,  for  any  debt  or  liability  contracted  after  the  first 
day  of  January,  in  the  year  one  thousand  eight  hundred  and 
forty-nine/* 

"^  Sec.  62.  Such  exemption  shall  not  afiect  any  laborer's  or 
mechanic's  Hen,  or  extend  to  any  mortgage  thereon,  lawfully 
obtained;  but  such  mortgage  or  other  alienation  of  such  land 
by  the  owner  thereof,  if  a  married  man,  shall  not  be  yalid 
without  the  signature  of  the  wife  to  the  same." 

The  material  facts  of  this  case  which  present  the  questions 
mvolved,  and  call  for  a  construction  of  the  above  provisions  of 
oar  statute,  may  be  briefly  stated  as  follows:  The  respondent, 
Booney,  some  six  or  seven  years  since,  erected  a  building  upon 
the  portion  of  lot  4  first  above  mentioned,  which  is  three  stories 
high  in  front  and  four  stories  on  the  river  Milwaukee.  The 
style  of  the  building,  externally,  is  that  of  a  store;  it  is  situated 
in  a  compact  block,  <m  one  of  the  principal  business  streets  of 
the  city  of  Milwaukee.  The  basement  of  the  building  and  the 
first  story,  consisting  of  a  room  twenty  feet  front  by  one  hun* 
dred  and  fifty  feet  deep,  have  been  leased  by  Rooney,  and  occu- 
pied  by  tenants  under  him,  as  a  wholesale  and  retail  store.  But 
with  the  exception  of  one  room  in  the  second  story  above  the 
main  store — which  was  used  as  a  room  for  storing  goods — it 
appears  that  the  second  and  third  stories  have  been  occupied 
since  the  house  was  built,  and  are  still  occupied,  by  Booney  and 
his  wife  and  family  as  a  dwelling,  and  constitutes  the  only  habi- 
tation or  dwelling  which  they  have.  It  further  appears  that  the 
property  would  be  much  more  valuable  on  account  of  its  situ* 
ation  for  business  than  as  a  place  of  residence;  and  that  the 
looms  leased  for  a  store  would  command  a  rent  of  one  thou* 
sand  five  hundred  dollars  a  year;  while  the  rooms  above,  used 
for  the  purpose  of  a  dwelling,  would  not  rent  for  more  than 
two  hundred  and  fifty  or  three  hundred  dollars  a  year.  And 
alUiough  Rooney  had  leased  the  rooms  used  for  a  store  before 
the  giving  of  the  mortgage,  there  is  nothing  in  the  case  tend- 
ing to  show  that  he  was  not  in  possession  of  and  occupying 
the  upper  stories  with  his  family  in  entire  good  faith,  as  a 
dwelUng-house,  when  he  executed  the  mortgage  sought  to  be 
foreclosed.    But  the  mortgage  was  not  signed  by  the  wife,  and 
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therefore  the  circuit  court,  considering  that  the  premises  am- 
stituted  a  homestead  within  the  meaning  of  the  statute,  held 
that  the  same  was  invalid,  as  to  those  premises,  for  want  d 
the  signature  of  the  wife.  The  correctness  of  this  ruling  is  the 
only  matter,  as  before  stated,  we  have  to  consider  upon  this 
appeal.  A  majority  of  this  court  concur  in  the  view  taken  of 
the  case  by  the  circuit  court,  and  are  of  the  opinion  that  the 
appellant  cannot  hold  the  premises  under  the  mortgage. 

Upon  an  examination  of  the  homestead  exemption  law,  it 
will  readily  be  seen  that  the  latter  clause  of  the  fifty-first  sec- 
tion expressly  declares  that ''  a  homestead,  consisting  of  a 
quantity  of  land,  not  exceeding  in  amount  one  fourth  of  an 
acre,  being  within  a  recorded  town  plat,  or  city,  or  village,  and 
the  dwelling  thereon,  and  its  appurtenances,  owned  and  occu- 
pied by  any  resident  of  the  state,"  should  be  exempt  from 
forced  sale  on  execution;  while  the  fifty-second  section  clearly 
provides  that  every  mortgage  upon  such  land,  given  by  a  mar- 
ried man,  shall  be  invalid,  unless  signed  and  executed  like- 
wise by  his  wife.  This  language  of  the  statute  appears  to  be 
plain  and  positive,  and  the  intention  of  the  legislature  is  mani- 
fest, to  deprive  the  husband  of  the  power,  either  by  a  confes- 
sion of  judgment,  or  by  mortgage,  of  incumbering  the  home- 
stead, or  of  alienating  it  in  the  latter  manner  without  the  con- 
sent and  co-operation  of  the  wife.  That  is,  the  law  positively 
inhibits  the  husband,  without  the  concurrence  of  the  wife,  from 
giving  a  valid  mortgage  upon  his  homestead,  which,  in  a  dty, 
may  consist  of  a  quantity  of  land  not  exceeding  one  fourth  of 
an  acre,  with  the  dwelling-house  thereon,  owned  and  occupied 
by  him,  being  a  resident  of  the  state.  The  language  of  the 
statute  is  so  clear,  precise,  and  unambiguous,  that  there  can 
be  but  little  difficulty  in  arriving  at  its  real  meaning.  The 
counsel  for  the  appellant,  in  the  very  able  argument  which  he 
addressed  to  the  court  upon  this  case,  asked  what  was  to  be 
understood  as  a  ''homestead,"  in  the  ordinary  familiar  and 
popular  sense  of  that  word.  I  think  I  can  substantially  adopt 
the  definition  which  he  gave,  and  which  I  think  the  word  most 
have,  as  used  in  this  statute;  that  is,  a  homestead  is  the  land  in 
a  city,  not  exceeding  the  prescribed  amount,  upon  which  is  the 
"  dwelling-house,"  or  "  residence,"  or  "  habitation,"  or  "  abode  " 
of  the  owner  thereof  and  of  his  family.  Evidently  the  statute 
does  not  contemplate  that  this  ''  dwelling-house,"  or  '*  habita- 
tion," or  "  abode "  thereon,  shall  be  constructed  in  any  par 
ticular  style,  or  built  in  any  prescribed  manner.     But  it  is  ^o 
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be  in  good  fidih  and  truly  the  dwelling-hooBe,  or  resideDcey  or 
alxxle  of  the  owner  and  his  famUy,  in  order  to  be  exempt 

Whether  this  is  a  wise  provision  of  law,  and  one  which  ongfat 
to  be  made,  is  not  a  question  for  the  courts  to  determine.  The 
policy  of  exempting  a  reasonable  amount  of  property  from  sale 
under  an  execution  underwent  a  very  thorough  discussion  at 
an  early  day  in  this  state,  and  it  was  declared  in  the  seven- 
teenth section  of  the  bill  of  rights  that  ''  the  privU^e  of  the 
debtor  to  enjoy  the  necessary  comforts  of  life  shall  be  recog- 
nized by  wholesome  laws."  In  obedience  to  this  duty  enjoined 
upon  it  by  the  constitution,  the  legislature  passed  our  present 
exemption  law.  Few  candid  persons  would  contend  that  this 
law  was  not  defective,  and  that  the  grossest  abuses  do  not  find 
sanction  under  its  provisions  in  many  cases  every  day.  In- 
stead of  securing  to  the  debtor  a  reasonable  amount  of  prop- 
erty, and  a  dwelling-house  for  himself  and  f&nuly,  of  limited 
valne,  which  shall  be  exempt  from  seizure  or  sale,  or  even  of 
placing  it  beyond  the  power  of  the  debtor  to  alienate  his  dwell- 
ing without  the  consent  of  the  wife,  we  have  a  statute  which 
exempts  a  homestead,  consisting  of  forty  acres  of  land,  with 
the  dwelling-house  and  appurtenances  tiiereon  situated,  and 
which  may  not  be  included  in  any  town  plat  or  village;  or  a 
quantity  of  land,  not  exceeding  in  amount  one  fourth  of  an 
acre,  in  a  city  or  village,  with  the  dwelling-house  thereon,  and 
its  appurtenances,  and  which  exempted  property  we  all  know 
may  be,  and  frequently  is,  worth  ten,  twenty,  thirty,  or  forty 
thousand  dollars.  And  the  whole  policy  of  the  legislation  of 
the  state  has  been  to  extend  rather  than  restrict  the  privileges 
of  the  exemption  laws. 

The  courts,  whatever  they  may  think  of  the  general  policy 
of  this  legislation,  and  whatever  hardships  may  arise  in  par- 
ticular cases  in  consequence  of  it,  can  only  construe  and  inter- 
pret the  statute  as  they  find  it.  When  the  law  is  on  its  Hice 
sufficiently  intelligible,  and  when  a  case  clearly  falls  within  the 
operations  of  its  provisions,  I  feel  it  my  duty  rigidly  to  enforce 
it,  whatever  may  be  my  notions  of  its  policy  or  equity.  So  in 
the  present  case,  while  it  may  be  a  hardship  tliat  the  respond- 
ent should  enjoy,  free  from  all  compulsory  power  of  the  courts 
to  subject  it  to  the  pajrment  of  his  just  debts,  a  property  (a 
homestead,  as  I  think  it  is),  a  portion  of  which  he  can  rent  for 
3iie  thousand  two  hundred  or  one  thousand  five  hundred  dol- 
lars a  year,  yet  if  the  statute  exempts  it,  we  must  80  declare. 

It  is  insisted  that  the  statute,  when  fairly  conHtrucd,  does 
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not  apply  to  a  case  like  the  one  at  bar.  But  it  will  not  admit 
of  doubt  under  the  evidence  that  Rooney  occupied  with  hia 
family  the  premises  as  a  dwelling-house.  Neither  will  it  be 
denied  that  the  building  is  his  "  home,"  his  "  residence,"  his 
**  abode ; "  and  the  only  "  home,"  or  "  residence,"  or  "  abode  " 
which  he  has.  It  appears  he  occupied  the  upper  stories  of  the 
building  with  his  family  when  the  mortgage  was  executed  in 
May,  1856.  Can  it  then  be  said  that  it  is  not  his  homestead, 
including  the  habitation  or  residence  in  which  he  dwells,  which 
the  law  declares  he  shall  not  alienate  by  mortgage,  without  the 
consent  of  his  wife?  It  is  undeniable  that  Rooney  has  occu- 
pied the  building  with  his  family  as  a  dwelling  since  its  erec- 
tion to  the  present  time,  and  we  therefore  cannot  see  why,  to  all 
intents  and  purposes,  it  is  not  his  homestead  within  the  mean- 
ing of  our  statute.  If  Rooney  had  occupied  the  entire  building 
with  his  family  as  a  dwelling-house,  there  could  be  no  doubt 
but  the  benefit  of  the  exemption  would  apply. 

The  circumstance  that  the  dwelling  was  situated  on  one  of 
the  principal  business  streets  of  the  city,  or  the  fact  that  its 
external  appearance,  or  internal  arrangement,  was  like  a 
wholesale  or  retail  store,  or  because  it  would  be  vastly  more 
valuable  as  a  place  of  business  than  as  a  residence,  could  not 
affect  the  question.  The  case  rests  upon  the  fact  as  to  whether 
the  building  was  really  and  truly  occupied  as  a  dwelling-house 
for  himself  and  family;  if  so,  they  are  secured  in  the  enjoy- 
ment and  use  of  it  as  such.  This  we  think  constitutes  a  home- 
stead under  the  statute.  Had  Rooney  seen  fit  not  to  use  the 
first  story  at  all,  or  had  he  converted  it  into  a  dining  hall,  or 
sleeping  apartments  for  boarders,  occupying  in  the  mean  time 
the  remainder  of  the  building  for  his  dwelling-house,  it  would 
probably  not  be  insisted  that  his  omission  to  use  a  part  in  the 
one  case,  or  appropriating  a  portion  to  the  comfort  of  his  board- 
ers in  the  other,  changed  the  character  and  condition  of  the 
house,  and  took  it  out  of  the  operations  of  the  statute. 

But  it  is  contended  that  by  the  clearest  and  strongest  impli- 
cation, the  language  of  the  statute  excludes  the  idea  that  the 
building  thus  exempt  from  forced  sale,  or  which  cannot  be 
mortgaged  by  the  husband  without  the  signature  of  the  wife,  is 
to  be  used  and  kept  exclusively  for  a  residence.  The  law,  it  is 
said,  is  analogous  to  statutes  exempting  certain  species  of  profh 
erty  from  taxation,  like  the  cases  in  Cindrmati  College  v.  StaUf 
i9  Ohio,  110;  Purvie  v.  Traill^  3  Exch.  344;  Clarendon  v.  8L 
James,  10  Com.  B.  806,  818;  S.  C,  70  Eng.  Com.  L.  804,  817; 
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or  that  it  is  in  derogation  of  the  common  law,  and  impoees 
restraints  upon  the  rights  of  any  married  man  to  dispose  of 
his  property  as  he  thinks  proper,  and  should,  according  to 
well-established  rules  of  construction,  be  strictly  construed,  as 
was  done  in  People  v.  Plumstedy  2  Mich.  465. 

After  what  has  already  been  said  as  to  the  signification  of  the 
word  "homestead,"  as  used  in  our  statute,  and  the  expression 
of  our  opinion  that  it  included  the  limited  amount  of  land  in 
the  city  upon  which  is  situated  the  dwelling-house,  or  habita- 
tion, or  abode  of  the  owner  and  his  family,  it  is  only  necessary 
farther  to  remark  that  this  court  cannot  restrain  the  operation 
of  the  statute  within  narrower  limits  than  its  words  import. 

EHirther,  I  have  examined  the  case  in  2  Michigan,  and  think 
ihero  is  nothing  in  it  that  really  conflicts  with  the  principles 
laid  down  in  the  one  under  consideration.  The  property  in 
that  ease  was  land  used  for  agricultural  purposes,  and  the 
court  held  that  the  debtor  must  select  his  homestead  before  the 
exemption  attached.  From  Rooney's  living  in  these  premises, 
a  single  building,  for  six  or  seven  years  with  his  family,  he 
has  clearly  shown  that  he  had  selected  it  for  his  homestead 
or  residence. 

Our  attention  was  likewise  called  to  the  case  of  Rhodes  v. 
MeCormick,  4  Iowa,  368  [68  Am.  Dec.  663],  where  the  court  of 
that  state  held,  in  a  case  much  like  the  present  in  its  facts  and 
circumstances,  that  if  a  person  should  use  a  particular  build- 
ing as  a  home,  the  whole  of  such  building,  in  case  of  contro- 
versy, would  be  presumed  to  constitute  and  be  a  part  of  the 
homestead,  until  it  was  shown  that  some  specific  portion  was 
not  used  by  the  family,  but  for  some  other  purpose;  and  when 
this  £act  was  made  to  appear,  the  part  not  used  by  the  family 
would  not  be  considered  exempt.  It  is  not  my  purpose  to 
enter  upon  any  extended  examination  of  this  case.  I  only 
observe  that  I  dissent  entirely  from  the  conclusion  at  which 
the  court  in  that  case  arrived.  And  if  I  could  concur  in  the 
reasoning  and  soundness  of  the  decision  there  rendered,  I 
should  find  insurmountable  difficulty  in  applying  the  principle 
of  that  case  to  the  one  under  review.  I  should  rather  come  to 
the  conclusion  that  a  person,  by  neglecting  to  use  and  occupy 
a  portion  of  his  dwelling-house  or  residence,  with  his  family, 
or  by  appropriating  some  portion  to  some  other  use,  thereby 
forfeited  and  lost  the  benefit  of  the  exemption  law  entirely; 
and  it  really  seems  to  me  that  this  is  the  natural,  legitimate 
result  of  the  argument  pressed  upon  us  by  the  appellant*! 
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counsel.  But  I  do  not  so  undersand  the  law  of  this  state.  I 
cannot  believe,  in  view  of  the  legislation  upon  this  subject, 
that  the  legislature  intended  that  a  person  should  lose  and 
forfeit  the  benefit  of  the  homestead  exemption  by  omitting  to 
use  a  portion  of  his  dwelling-house  or  residence  with  his  family, 
or  Ijy  devoting  such  portion  to  some  other  use.  It  appears  to 
ine  that  this  would  be  a  most  unauthorized  interpretation  of 
the  acts  and  intent  of  the  legislature  of  this  state. 

It  was  suggested  that  this  view  of  the  statute  would  lead  to 
great  mischief,  and  enable  dishonest  debtors  to  perpetrate  gross 
frauds — in  holding,  for  instance,  a  large  mill,  or  manufactory, 
or  hotel,  as  a  homestead,  by  occupying  some  small  portion  of 
them  with  his  family.  Extreme  cases  furnish  a  very  unsatis- 
£Ekctory  means  of  determining  the  true  construction  of  a.stat* 
ate.  We  do  not  think  the  statute  could  be  held  to  apply  to 
such  cases  and  exempt  them;  but  if  it  could,  and  the  supposed 
consequences  should  follow  from  a  fair  construction  of  the  law, 
the  remedy  would  rest  with  the  legislature,  and  not  with  the 
courts. 

It  follows  from  the  views  expressed  that  the  judgment  oi 
the  circuit  court  must  be  aflSrmed. 


Mb.  Cnxxr  Justigb  Jhxov  gave  an  elaborate  diasentiiig  opinion,  in  whioh 
he  Tigoroosly  maintained  that  the  warcU  "  homeetead  "  and  "  dweUing-hoase^** 
as  used  in  the  statute,  ahonld,  according  to  the  settled  and  nniversal  princi- 
pie  of  oonstraotion,  have  a  natoral  and  ordinary  signifioation.  The  word 
"  homeetead  "  primarily  and  naturally  meant  the  place  of  the  hooae— the  in- 
cloenre  or  groond  immediately  connected  with  the  hooae^  and  not  the  hoooe 
or  dwelling  itself.  It  was  therefore  necessary  to  the  existence  of  a  homestead 
that  it  should  be  a  piece  of  land  designed  or  used  as  the  plaoe  of  the  hooMw 
This  natoral  and  obvious  signification  of  the  word  shoold  not  be  confounded 
with  that  of  the  words  "abode,"  "dweUing-hoaae^**  "home,"  "residenoe^* 
and  the  like^  which  did  not  necessarily,  mean  the  same  thing.  The  word 
"  dwelling-house  "  meant  a  building,  edifice,  or  place  demgned  or  constructed 
for  the  habitation  of  man,  as  distinguished  from  those  other  buildings  and  ed- 
edifices  constructed  by  man  for  other  purposes.  It  was  not  synonomom 
with  "habitation,''  "residence,"  "home^"or  "abode,"  althoo^^  a  dwelling* 
house  might  be  any  of  these.  The  statute  exempted  a  "dweUing-house;" 
and  the  building  in  question,  constructed  and  used  as  it  was,  could  not  be 
called  one.  The  chief  justice  was  further  of  the  view  that  the  fifty-second 
section  of  the  statute,  under  which  the  defense  was  made,  should  be  strictly 
construed  in  this  case,  since  it  was  a  disabling  aet;  and  also  that  the  signa- 
ture of  the  wife  to  the  mortgage  was  unnecessary,  as  no  evidence  of  the  seleo- 
tlon  of  the  premises  as  a  homestead  by  the  husband  was  given  or  offered. 

On  a  motion  for  a  rehearing,  which  was  denied,  the  chief  justice  again  de- 
livered a  lengthy  dissenting  opinion,  reported  in  12  Wis.  698,  in  which  beheld 
that  if  the  effect  given  by  the  majority  of  the  court  to  the  homestead  exemp- 
tion act  in  question  was  that  which  the  legialatnre  intended  it  should  have^ 
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Ihen  it  Tiokted  aectioD  9,  artido  1,  of  the  itate  ooutitstionv  iHdeli  prcmdad 
that  "  every  penoa  is  entitled  to  a  oertain  remedy  in  the  Uwi  for  all  injnriea 
or  wrongs  which  he  may  reoeive  in  his  person,  property,  or  character;  he 
ooght  to  obtain  justice  freely,  and  without  being  obliged  to  porchaae  it^  com- 
|iletely  and  without  denial,  promptly  and  without  delay,  conformably  to  the 
taws;**  and  section  17  of  article  1,  which  said  that  "the  privilege  of  the 
debtor  to  enjoy  the  neoeaaary  comforts  of  life  shall  be  recognised  by  whole- 
some  laws,  exempting  a  reasonable  amount  of  property  from  seisore  or  sale 
for  the  payment  of  any  debt  or  liability  hereafter  contracted."  Theee  tw* 
constitutional  proTisions  should  be  oonstmed  together,  and  were  intended  to 
guard  the  rights  and  interests  of  both  debtors  and  creditors.  Again,  the 
positive  directions  of  section  17,  by  necessary  and  unavoidable  implication, 
denied  to  the  legislature  the  power  to  protect  the  debtor  in  the  enjoyment  ol 
iho0o  things  which  were  not  "  of  the  neoeaaary  comforts  of  life,*'  or  to  exempt 
from  seizure  and  sale  an  unrcaRonable  amount  of  property,  or  to  enact  laws 
on  wholesome  in  their  nature  and  tendencies  for  the  benefit  of  debtors.  Fur- 
tiiermpre,  the  condnding  words  of  section  0,  '*  conformably  to  the  laws,**  did 
Oct  operate  as  an  extension  of  the  powers  of  the  legislature,  but  were,  in 
reality,  a  restriction  of  the  natural  rights  of  dtisens.  Nor  was  the  k'gialaturs 
tlte  sole  judge  of  the  provisions  of  section  17,  snd  of  the  laws  which  were  to 
be  passed  under  it,  but  it  was  the  power  and  duty  of  the  courts,  in  proper 
cases,  to  construe  and  give  efifect  to  the  section,  and  to  see  that  the  will  of  the 
people,  as  expressed  in  it,  was  carried  out^  and  not  infringed  or  defeated  by 
the  legiblature.  But  it  was  never  to  be  presumed  that  the  legislature  would 
intentionally  infringe  the  provisions  of  the  constitution;  and  as  it  liad  no 
lH>wer  to  exempt  stores  or  other  places,  purely  or  principally  devoted  to  buai- 
aesa,  and  as  the  statute  did  not  say  that  such  property  should  be  exempt,  but 
on  the  contrary,  the  language  indicated  that  which  was  entirely  different^  an 
intention  to  exempt  it  could  not,  therefore,  be  inferred,  nor  could  such  effect 
bo  given  to  the  act.  The  chief  justice  was  further  of  the  belief,  although  he 
mtimatod  the  contrary  in  hia  first  opinion,  that  the  construction  of  the  prin- 
cipal part  of  the  building  in  question  for  a  plaoe  of  business,  and  the  appro* 
priation  of  the  same  as  each  by  the  debtor  to  the  use  of  others,  did  not 
operate  as  a  waiver  or  forfeiture  of  his  right  to  daim  any  portion  as  his  home- 
■tead.  Houses  and  other  buildings  mi^t  be  divided  by  horizontal  as  weU  as 
perpendicular  lines;  and  therefore,  that  portion  which  was  constructed  and 
osed  as  a  dwelling-house  was  within  the  operation  of  the  exemption  law,  and 
■o  interest  in  it  passed  by  virtue  of  the  mortgage,  bat  as  to  tiie  rest  of  the 
building  the  mortgage  was  valid. 

HoifSBTmaD^  whkn  Pftnosis  Ooawtnvsm:  See  Ptffor  v.  Stom,  70  Am.  Dea 
341,  and  note,  where  the  question  is  discussed;  see  also  Franklin  v.  C<ffee,  Id. 
292;  Rhoda  v.  McCarmkk,  68  Id.  661.  In  Harriman  v.  Qwen  ln$,  Co,,  49 
Wis.  84,  it  was  hdd,  on  the  authority  of  the  prindpal  case,  which  the  court 
nid  oould  not  now  be  questioned,  that  where  a  building  covering  less  than 
the  area  of  a  dty  lot  exempt  under  the  homestead  act  was  occupied  by  the 
owner  as  Ids  homestead,  the  fact  that  he  kept  a  hotd  therein  would  not  pre- 
vent its  being  exempt  as  a  homestead.  A  similar  ruling  was  made  in  JarvaU 
V.  iToe,  38  Id.  448;  and  see  Schqffer  v.  Landauer,  60  Id.  3.37,  in  which  the 
language  of  this  latter  case  is  quoted  with  approval.  In  Casaelman  v.  Path- 
vd,  16  Id.  116,  the  court  hdd  that  it  was  not  the  intention  of  the  legislature 
that  a  penKm  oould  hold,  under  the  homestead  exemption  act,  all  the  build* 
faigi  on  a  dty  lot  of  the  prescribed  size,  and  the  portions  of  the  lot  on  whidi 
Ihey  stood,  whatever  might  be  their  character  or  for  whatever  purpose  thi^ 
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were  designed.  Chief  Justice  Dixon  thoaght  that  the  only  difference  between 
this  case  and  the  principal  case  was  the  difference  between  perpendicular  and 
horizontal  lines  of  division  of  land,  and  according  to  his  views  in  12  Id.  698, 
he  could  not  but  concur.  A  like  decision  was  given  in  Schoffer  v.  Landa/uer, 
60  Id.  337, 338.  The  principal  case  was  also  distinguished  in  Upman  v.  Second 
Ward  Bankj  15  Id.  453,  where  the  plaintiff  attempted  to  defeat  the  lien  of  a 
judgment  by  afterwards  moving  into  the  premises  not  previously  occupied  by 
him,  and  claiming  them  as  a  homestead;  in  the  principal  case,  Rooney  was 
in  poflseesion  and  ooeapying  the  premises  with  his  family  when  the  mortgage 
was  executed. 

The  frxngzfal  CAin  was  also  cmD  in  Jarvais  t.  Moe^  38  Wis.  446,  to 

the  point  that  it  is  the  duty  of  the  court  to  constme  the  homestead  exemp- 
tion law  liberally  in  favor  of  its  object;  and  among  others,  in  Kent  v.  Lcuteff^ 
48  Id.  263;  as  showing  that  the  Wisoooain  supreme  court  has  recognized  the 
extent  of  the  homestead  right  without  selection  where  the  dwelling-house 
stood  upon  a  l^gal  subdivision  of  land  not  exceeding  the  statutory  limit.  The 
dissenting  opinion  in  12  Id.  698,  is  referred  to  by  Dixon,  O.  J.,  in  SkUe  ex  reL 
Sautter  v.  Common  Council  qfMUwauke^  15  Id.  37,  on  the  point  that  the  legis- 
lature has  not  the  power  to  destroy  a  creditor's  remedy^  and  is  dted  by  the 
same  judge  to  the  same  effect  in  Stale  ex  reL  Haibrouck  v.  City  qf  Milwamhee, 
25  Id.  142.  The  dissenting  opinion  is  likewise  referred  to  in  BtM  v.  Conroe, 
13  Id.  239,  on  the  point  that  the  discretionary  power  given  to  the  legislature 
in  respect  to  the  kind  and  amount  of  property  to  be  exempted  from  execu- 
tion was  not  absolute  and  unlimited,  and  the  action  of  the  legislature  in  this 
respect  was  not  entirely  beyond  the  reach  or  control  of  the  courts;  it  is  cited 
in  Oatman  v.  Bond,  15  Id.  26,  on  the  construction  to  be  given  the  clause  of 
the  state  constitution  which  provides  that  '*  every  person  is  entitled  to  a  cer- 
tain remedy  in  the  laws  for  all  injuries  or  wrongs  which  he  may  receive  in 
his  person,  property,  or  character; "  and  referred  toon  this  point  in  Z>Krlee  ▼• 
aty  qfJanewUle,  28  Id.  471. 


Glabk  V.  Randall. 

[9  wisooxbih,  18&] 

Attornetb  at  Law,  Who  abb  Emplotbd  to  Collbot  Dbbts  vob  Kon- 
BxssDVST  Clients,  havb  Authobitt  to  employ  sll  the  necessary  and 
usual  means  for  the  accomplishment  of  this  object. 

Attobnets  at  Law,  Who  are  Employed  to  Collect  Debts  fob  Noir- 
BESiDBNT  Clients,  have  Implied  Authobitt  to  Indkmnipt  Offioeb 
making  a  levy,  and  if  the  attorneys,  acting  in  good  faith  and  with  pru- 
dence and  discretion,  have  suffered  any  damage  thereby,  they  are  entitled 
to  reimbursement  from  their  clients. 

Action  by  the  defendants  in  error,  attorneys  at  law,  against 
their  clients,  for  reimbursement  for  damages  sustained  in  con- 
sequence  of  giving  an  indemnity  bond.  The  facts  are  stated 
in  the  opinion. 

Butiefj  Buttrichj  and  CoUriUj  for  the  plaintiffs  in  error. 

Brovfn  and  Ogden^  for  the  defendants  in  error. 
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By  Court,  Colb,  J.  The  circnmfitances  tinder  which  this 
suit  was  brought  may  be  stated  succinctly  as  follows:  The 
plaintiffs  in. error,  residing  in  New  York  city,  employed  the 
defendants  in  error,  attorneys  at  law,  and  at  the  time  living 
in  Milwaukee,  to  bring  suit  upon,  and  collect  and  secure, 
certain  claims  belonging  to  them  against  their  debtors  in  this 
state.  In  the  prosecution  and  transaction  of  this  business, 
thus  intrusted  to  them,  the  attorneys,  it  appears,  sued  out  a 
certain  execution,  for  the  purpose  of  having  a  levy  made 
uxx)n  a  stock  of  goods,  which  they  undoubtedly  supposed,  and 
had  good  readon  to  presume,  belonged  to  a  judgment  debtor, 
but  which,  in  fact,  as  the  result  afterwards  showed,  had  been 
mortgaged  to  third  parties.  This  judgment  debtor  lived  some 
twenty-five  miles  from  Milwaukee;  and  it  further  appears  that 
a  chattel  mortgage  was  given  thereon,  and  placed  upon  file  in 
the  proper  office,  only  about  three  hours  before  the  officer  ar- 
rived at  the  place  to  make  the  levy.  The  officer,  or  marshal, 
being  unwilling  to  make  any  levy  without  the  usual  indemni- 
fying bond  required  by  him  in  all  cases  when  he  apprehended 
Uiere  would  any  controversy  arise  about  the  property  upon 
which  he  was  about  to  levy,  required  of  the  attorney  such  a 
bond;  and  they  gave  it  in  their  own  names.  Ultimately,  and 
after  considerable  litigation,  the  title  to  the  goods  taken  by 
the  marshal,  or  his  deputy,  under  the  execution,  was  estab- 
lished to  be  in  the  mortgagees,  and  not  in  the  judgment 
debtor,  and  legal  steps  were  taken  by  the  marshal  to  collect 
the  amount  of  the  judgment  which  had  been  obtained  against 
him,  out  of  the  attorneys,  upon  the  indemnifying  bond  which 
they  had  given  him. 

The  attorneys,  having  been  compelled  to  pay  this  amount, 
brought  this  suit,  contending  that  their  clients,  under  the  cir- 
cumstances, and  by  virtue  of  the  relation  existing  between 
them  aa  stated,  and  of  their  employment  as  attorneys,  were 
bound  to  reimburse  them  for  all  damages  which  they  had  sus- 
tained in  consequence  of  giving  the  indemnifying  bond.  It 
may  be  proper  to  observe  that  the  defendants  in  error  did  not 
rest  their  right  to  recover  upon  this  ground  alone;  but  this  is 
manifestly  the  main  question  in  the  cause,  and  the  one  which 
really  must  control  the  case;  and  we  shall  base  our  present 
decision  upon  it. 

It  is  obvious,  therefore,  that  we  have  to  consider  whether  the 
defendants,  by  virtue  of  their  general  authority  as  attorneys, 
and  under  the  circumstances  in  which  they  w^e  employed, 
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had  the  n^i  to  gm  the  indemnifying  bond,  and  whether,  if 
iOj  the  plaintxflb  in  error  are  boond  to  save  them  hannlees  from 
any  damage  they  may  have  sustained  thereby. 

The  genend  lightSy  duties,  and  powers  of  attorneys  in  suits 
brought  by  non-residents  must  evidentlyy  we  think,  be  more 
extensiye  in  this  state  than  they  are  in  England.  This  arises 
from  the  nature  and  character  of  the  business  intrusted  to 
them,  and  the  absolute  necessity  that  they  should  have  full 
power  to  promptly  do  all  acts  proper  and  condusive  to  the  col- 
lection and  security  of  the  debt  As  in  the  present  caae,  a 
merchant  living  at  a  distance  of  hundreds  of  miles  sendn  a 
claim  to  an  attorney  in  this  state  instructing  him  to  be  vigilant 
in  looking  after  it,  and  to  urge  payment  without  fear  or  fiivor. 
Wo  place  no  further  stress  upon  the  precise  language  used 
by  the  plaintiffs  in  error  in  their  letters  addressed  to  the  de- 
fendants in  error,  than  to  say  that  we  suppose  they  contain 
substantially  the  instructions  given  in  most  cases  by  non-resi- 
dents to  their  attorneys  here.  Living  at  a  distance,  they  are 
unable  to  give  specific  instructions  as  to  the  means  to  be  em- 
ployed, or  the  steps  to  be  taken,  to  secure  and  collect  their 
claims.  Neither  are  they  at  hand  to  give  special  directions  to 
officers  as  to  the  levying  of  executions  or  serving  attach- 
ments, when  such  directions  are  absolutely  necessary  to  secure 
the  debts.  Besides,  unforeseen  emergencies  frequently  arise 
which  require  the  adoption  of  some  decided  line  of  action  to 
prevent  some  tricky  and  dishonest  debtor  from  placing  his 
means  entirely  beyond  the  reach  of  his  creditors.  In  such 
cases,  it  is  manifestly  for  the  interests  of  the  client  that  the 
fullest  and  largest  discretion  be  given  to  attorneys  in  the  trans- 
action of  the  business  intrusted  to  them.  They  are  generally 
authorized  to  secure  and  collect  debts,  and  are  clothed  with 
the  power  of  employing  all  the  necessary  and  usual  means  for 
the  accomplishment  of  this  object.  An  authority  is  always  to 
be  construed  as  including  the  usual  means  of  executing  it  with 
effect:  Paley  on  Agency,  c.  3,  pt  1,  sec.  5;  Story  on  Agency, 
sec.  58. 

Now,  we  presume  it  to  be  the  general  understanding  and 
quite  uniform  practice  of  the  profession  in  this  state,  when 
prosecuting  suits  for  non-residents,  to  give  directions  to  officers 
about  serving  attachments  and  levying  executions,  when  any 
instructions  are  called  for.  We  do  not  suppose  it  is  custom- 
ary to  write  to  clients  living  at  a  great  distance,  who  can  pos- 
sibly know  but  little,  if  anything,  of  the  situation  of  their 
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debtor's  property,  for  special  directions  upon  these  points. 
The  attorney  on  behalf  of  and  as  the  agent  of  the  principal 
gives  all  proper  instructions;  and  great  prejadice,  inconven- 
iencOy  and  loss  would  ensue  to  the  latter  if  the  attorney  did  not 
do  so.  And  we  think  all  this  comes  fairly  within  the  scope  of 
his  authority,  and  that  it  is  necessary  he  should  possess  this 
power,  in  order  to  protect  and  preserve  the  interests  of  his  for- 
eign client  "My  own  opinion,"  says  Justice  Story  in  the  case 
of  Pierce  v.  Stricklandy  2  Story,  292,  *' strongly  is  that  the  attor- 
ney with  us  is,  by  implication,  clothed  with  authority,  in  all 
cases  of  this  sort,  to  do  all  the  acts  which  are  usual  and  proper 
to  protect  the  interests  of  his  client,  in  any  attachment,  as  a 
part  of  his  ordinary  duty.  It  is  for  the  interests  of  all  clients 
that  this  authority  should  exist;  for  it  would  be  imjH'acticable, 
in  many  cases,  without  great  expense  and  delays,  to  do  many 
acts  which  might  be  indispensable  to  the  security  of  the  cli- 
ents; and  for  any  abuse  or  misuse  of  his  authority  the  attor- 
ney would  doubUess  be  liable  to  his  client"  See  also  Oanlo7i 
▼.  Coolidgej  1  Sumn.  537;  Union  Bank  v.  Oearyy  5  Pet  09; 
Holler  V.  Parker^  7  Cranch,  436;  Oorham  v.  Gob,  7  Cow.  739 
[17  Am.  Dec.  549];  Lynch  v.  Commonwealthy  16  Serg.  &  R.  368 
[16  Am.  Dec.  582];  Seoii  v.  Seilery  5  Watts,  236;  Oower  v. 
Emeryy  18  Me.  79;  Riee  v.  WUHn$y  21  Id.  558;  Brigge  v.  Oeor- 
ffidy  10  Vt  68;  HopJAM  v.  WiUardy  14  Id.  474;  Kimball  v. 
Perryy  15  Id.  414. 

We  think,  therefore,  that  the  defendants  in  error  had  an 
implied  authority,  by  virtue  of  their  employment  as  attorneys 
in  the  suits,  to  indemnify  the  marshal,  when  about  to  make  a 
levy  under  the  execution;  and  that  their  acta  in  this  behalf 
were  binding  upon  their  clients.  And  if  they  executed  their 
own  indemnifying  bond  to  the  officer,  and  have,  in  conse- 
quence, suffered  from  it,  it  is  no  more  than  just  and  projior 
that  their  clients  reimburse  them  for  all  damages  they  have 
sustained  thereby. 

It  was  contended  on  the  argument  by  the  counsel  for  the 
plaintiffs  that  the  evidence  showed  that  the  defendants  in  error, 
or  one  of  them  at  least,  acted  rashly  and  imprudently  in  order- 
ing the  officer  to  make  the  levy.  We  do  not  think  tiiis  charge 
is  sustained  by  anything  which  appears  in  the  case.  The  at* 
tomeys  seem  to  have  acted  in  good  faith  in  ordering  the  levy 
and  in  giving  the  bond,  and  with  all  the  prudence  and  di 
antkm  which  any  attorney  could  exercise. 
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From  the  views  expressed,  it  becomes  tumecessaiy  to  notice 
the  other  points  upon  the  plaintiffs'  brief. 
The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


PowEBS  OF  Attobnxts  AT  Law. — ^Faasmg  by  all  qnestions  as  to  the  com- 
menoement  and  termmation  of  the  relation  of  attorney  and  client,  our  objeet 
IB  now  to  consider  the  powers  and  authority  of  attomeyB  at  law  by  Tirtue  of 
a  general  retainer.  The  law  of  principal  and  agent  is  generally  applicable  to 
•that  of  client  and  attorney.  The  client  is  bound,  according  to  the  ordinary 
rules  of  agency,  by  the  acts  of  his  attorney  within  the  scope  of  the  latter's 
authority:  Wharton  on  Agency,  sec  580;  Weeks  on  Attorneys  at  Law,  sec 
216;  nuaaell  ▼.  Lome,  I  Barb.  619;  Laman  ▼.  BeUiaon,  12  Ark.  401;  Sampum 
V.  Ohleyer,  22  GaL  200;  Greenlee  ▼.  McDowell,  4  Ired.  L.  481;  Fairbamh  t. 
Stanley,  18  Mc  296;  liice  v.  Wilhina,  21  Id.  568;  Bethel  ▼.  Carmaek,  2  Md. 
Ch.  143;  Chambere  v.  ffodgea,  23  Tex.  104;  Nave  v.  Bahrd,  12  Ind.  318; 
PairUer  v.  Abel,  8  L.  T.,  N.  S.,  287.  What  particular  acts,  ihen,  are  witiiin 
the  scope  of  the  authority  of  an  attorney  at  law  ? 

Dklboation  ov  Authobttt. — ^The  genenl  rule  that  an  agent  caonct  dala- 
gate  his  authority  applies  to  attorneys:  Jcknton  v.  Cunmn^iam,  1  Ala.  249; 
Dkkwn  V.  Wright,  62  Miss.  685;  a  C,  24  Am.  Rep.  677;  SnuxUty  y.  Oreene, 
62  Iowa»  241;  S.  C,  35  Am.  Rep.  267;  KeUdgg  t.  Norrie,  10  Ark.  18;  Dan- 
Uy  ▼.  Crawl,  28  Id.  95;  compare  Pkmten^  Band:  t.  Mamey,  2  Heisk.  360. 
But  this  general  rule  wiU  yield  where  the  facts  of  a  particular  case  are  such 
that  it  may  fairly  be  inferred  that  power  to  delegate  his  authority  was  given: 
WiUard  ▼.  Town  qf  Danville,  45  Vt.  93;  PaddoA  y.  Colby,  18  Id.  485;  and  an 
attorney  may  employ  an  agents  by  whose  acts  in  reoeiTing  payment  the  client 
will  be  bound:  McBwen  v.  Maeyek,  3  Rich.  L.  210.  In  other  words,  as  is  weQ 
said,  '*  It  is  within  the  general  authority  of  an  attorney  to  employ  subordi- 
nates, but  not  substitutes: "  Weeks  on  Attorneys  at  Law,  sec  246i. 

Skrvicb  oy  Summons  o&  Obioinal  PBOciaB  bt  Wbioh  Aonon  is  Com* 
MENCED  cannot  be  admitted  by  an  attorney:  Reed  v.  Reed,  19  S.  O.  548;  Ma»» 
ieraon  v.  Le  Claire,  4  Minn.  163;  Starr  v.  Hall,  87  K.  0.  381.  Indeed,  there 
would  scarcely  seem  to  be  any  need  for  a  decision  on  this  poinl 

AORSXMBNTS    OB    SlIFXrULTIONS    OV    GOUHSKL  AS    TO    COHDUCV  OV   TbZAL 

ABB  BiNDiNo  upon  lus  cUout  whou  made  in  good  faith:  Wharton  on  Agency, 
sec.  685;  Roeenbaum  v.  State,  33  Ala.  354;  HeUmam  v.  MeWhmnie,  3  Rich.  L. 
364;  McCann  v.  McLennan,  3  Keb.  25;  Greenlee  v.  McDowell,  4  Ired.  L.  481; 
De  Lome  ▼.  Meek,  2  G.  Greene,  65;  S.  C,  50  Am.  Dec  491,  503;  Kent  r. 
Ricarde,  3  Md.  Ch.  392;  Farmere*  Trust  etc.  Bank  ▼.  JCsfaAwn,  4  McLean,  120; 
IfoU  y,  Jene,  L.  R.  3  Ch.  D.  177;  S.  C,  46  L.  J.  Ch.  254;  24  Week.  Rep, 
879;  and  an  attorney  may  be  employed  in  contemplatioa  ol  a  soit  to  be 
brought,  and  when  thus  employed  his  client  would  be  bound  by  his  stipula- 
tion in  relation  to  the  same^  to  the  same  extent  as  if  he  had  stipulated  after 
the  suit  was  instituted:  H^erman  ▼.  Burt,  7  Iowa,  320;  S.  C,  71  Am.  Dec 
445.  But  in  California,  by  statute,  an  attorney  has  anthoriify  to  bind  hii 
client  in  any  of  the  steps  of  an  action  or  proceeding  by  his  agreement  filed 
with  the  clerk  or  entered  upon  the  minutes  of  the  ooort  only;  and  therefore 
verbal  agreements  not  entered  upon  the  minutes  are  not  binding:  Borkheim 
r.  North  British  etc.  Ine.  Co.,  ZSCsl.ei5Q;  MerriUY.WUeox,  S2  Id.  2a».  And 
where  there  are  se?«ral  defendants,  and  each  appears  by  his  own  attomej, 
the  attorney  for  one  defendant  cannot  stipulate  for  another:  HMs  y.  Dujff 
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43  Id.  485.  Whila  n^wmepti  by  •ttameyi  aa  to  tfa»  waantr  d  eondiictiBg 
a  caoM  will  be  proteotpd  and  upheld  by  the  ooiirt»  an  agreemeiiii  wanting  in 
mntoality,  and  by  which,  without  the  oonaent  of  tiie  eUant^  an  attorney  haa 
waived  Ids  client's  substantial  rights,  will  not  be  enforoed:  Howe  t.  Lawremee, 
22  K.  J.  L.  09.  If  several  actions  are  bronght  by  tiie  same  plaintiff  against 
different  defendants,  the  defenses  being  the  same  in  each,  the  attorneys  at 
the  several  parties  may  agree  that  all  the  caaes  shall  abide  the  final  decision 
in  me  case:  Ifarth  MUmmri  R,  R.  v.  Stepheiu,  36  Ma  15Q.  Bat  an  attorney 
baa  no  power  to  bind  his  client  by  a  general  agreement  with  other  attorneys 
not  to  try  canses  during  a  particular  period:  Robert  v.  Commercial  Bank,  13 
La,  528;  S.  C,  33  Am.  Dec.  570.  Where,  in  a  criminal  caae^  the  defendant's 
•ttomey  waived  a  trial  by  a  jury  of  twelve  men,  and  conaented  to  a  trial  by 
a  less  number,  and  the  defendant^  though  present  in  the  ooort,  was  not  coo- 
■olted,  and  did  not  know  that  he  could  object  to  the  act  d  the  attorney,  sndi 
waiver  is  not  binding  on  the  defendant:  Broum  v.  State,  16  Ind.  406.  Stipulap 
tians  not  to  appeal  or  move  for  a  new  trial  are  not  binding:  People  v.  Ma^for 
etc  qfNew  York,  11  Abb.  Pr.  66;  contra:  Pike  v.  Emereoi^  5  N.  H.  468;  8.  0., 
22  Am.  Dec  468.  An  attorney,  of  course,  may  waive  informalities  or  irregu- 
larities: Hanaon  v.  Hoitt,  14  K.  H.  56;  Toum  qf  Alton  v.  Town  qf  Oilmantom, 
2  Id.  520. 

T^e  law  not  only  recpgnizea  the  binding  force  upon  dienta  of  stipnlatinna 
and  agreementa  by  their  attorneys  concerning  the  conduct  and  management 
of  a  case,  but  it  gives  the  attorney  the  ezdnaive  control  in  this  regard.  A 
party  himself  has,  thereforis,  no  authority  to  sign  a  stipuUtion  for  a  continu- 
ance: Nightingale  v.  Oregon  Central  R'y,  2  Saw.  338;  nor  one  granting  time 
to  file  a  statement  on  a  motion  for  a  new  trial,  although  the  attorney  waa 
tomporarily  absent  from  the  county  at  the  time:  Mott  v.  Foeter,  45  Cal.  711 
And  where  a  motion  to  dismiss  an  action  was  made  by  the  def endant»  because 
an  order  had  been  received  by  the  plaintiff  directing  his  attorney  to  dismiaa 
the  suit  at  the  defendant's  costs,  and  the  defendant  offered  to  pay  the  costs, 
but  the  plaintiff's  attorney  objected,  and  the  motion  waa  overruled,  it  waa 
held  that  aa  against  the  defendant^  the  plaintiff's  attorney  had  the  right  to 
control  the  case  and  to  refuse  to  dismiss  the  action:  MoConneU  v.  Brown,  40 
Ind.  384. 

At>mtbstoh8  bt  ATTOBinnrB.— An  attorney  may  bind  hie  client  by  tiie  ad 
mission  of  a  fact  made  in  the  progress  of  a  trial:  Weeks  on  Attome3rB  at  Law, 
eec.  223;  Starke  v.  Kenan,  11  Ala.  818;  Wenane  v.  Lindoey,  1  How.  (Miss.) 
577;  Talbot  v.  McOee,  4  T.  K  Mon.  375,  377;  WOeon  v.  Spring,  64  HL  14; 
HallerY.  Worman,  3L.  T.  741;  S.  0.,  OWeek.  Rep.  848;  and  the  rule  is  the 
aame  when  the  client  is  dk/eme  covert:  WiUon  v.  Spring,  enpra.  So  represen- 
tations by  counsel  in  the  presence  of  his  client,  on  the  faith  of  which  one  has 
advanced  money,  are  the  representations  of  the  client:  Oilkeeon  v.  Snyder,  8 
Watts  &  S.  200;  and  a  statement  made  by  counsel  upon  his  address  to  the 
jury,  bat  in  the  hearing  of  his  client,  is  binding  on  the  client,  if  he  makes  no 
objection:  CoUedge  v.  Horn,  3  Bing.  119;  S.  C,  10  Moo.  431.  Written  ad- 
missions made  for  the  puipose  of  a  former  trial  may  be  used  on  a  new  trial: 
ElUm  V.  Larldne,  1  Moo.  &  R.  196;  S.  C,  5  Car.  &  P.  385.  An  admission, 
signed  by  the  defendant's  attorney  consenting  to  admit  the  defendant  to  be 
editor  of  a  certain  periodical,  is  no  evidence  that  the  defendant  was  editor  on 
a  day  subsequent  to  the  date  of  such  admission:  Maeleod  v.  WaJdey,  3  Car. 
ft  P.  311.  But  "  admissions  of  an  attorney,  in  order  to  bind  his  client,  must 
be  distinct  and  formal,  and  made  for  the  express  purpose  of  dispensing  with 
formal  proof  of  a  fact  at  the  trial:  '*  Treadway  v.  Sioitx  City  etc  R,R,,  40  Iowa» 
AM.  Dxc  Vol.  LXXyi-17 
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006.  So  mflre  Ukme  deelamtioin  in  oonvamlMn  M#ii»t  adminible:  P^lck  ▼. 
Lyon,  9  Q.  B.  147;  Patrihki  t.  ffcwMam,  2  Stark.  280;  Wtbm  t.  TWmt,  1 
Tatint.  308.  And  mlmiiirinnt  made  by  an  attorney  long  after  a  case  haa  baen 
triod,  and  his  employment  faa»  ended,  are  not  binding:  Walim  y.  BaUom,  69 
Bio.  405.  And  while  attomeyB  may  bind  their  elianta  by  admiwinite  of  faob 
in  a  casa^  where  snoh  admiairiflna  are  made  improvidentlyand  by  mieteke^  tfaa 
eoort,  by  means  of  its  ooerdre  powers  over  its  own  offioers,  has  anthorily  to 
relieve  against  the  oonseqnenoes  of  the  admission:  Hdrveg  t.  norpfl^  88  Ala. 
250;  S.  C,  65  Am.  Deo.  344. 

Rblsasx  ov  SusniB8»  Indobsbbs^  AMD  WmnHMn. — ^An  attomey  wbo  ia 
employed  to  collect  or  enforce  a  demand  has  no  aathority  to  releaae  a  snie^ 
thereon  ¥dthoat  satisfaction:  8aiebiig»  InsL  t.  CUafi's  Adm^r,  7  Bmh,  539; 
Oivetu  ▼.  ^Hmos,  3  J.  J.  Marsh.  529,  532;  SioU  t.  ShMoih  13  Kebw  207; 
Roberta  v.  SmUh,  3  La.  Ann.  205;  but  in  Levy  v.  Sroum,  56  Hisa.  83;  tibe 
agreement  of  an  attorney,  whereby  sureties  on  an  injunction  bond  were  dis- 
charged, was  held  binding  on  the  clients  under  the  cironmstsnoos.  An 
attorney  who  reoeiYes  a  note  for  collection  can  likewise  make  no  agreement 
by  which  an  indorser  will  be  releaaed  from  liability:  Vanmm  t.  iMoaqr,  4 
McLean,  87;  and  anthority  to  attorneys  to  sae  the  maker  ol  a  note  simply, 
does  not  empower  them  to  release  an  indoner  withont  satisfaotion  or  the  eon- 
sent  of  their  clients:  Ecul  Bher  Bank  t.  Knmody,  9  Bosw.  543.  In  Hmghu 
▼.  HoUingeworih,  1  Mnxph.  146,  there  is  a  didmn  to  theeffiBot  that  an  attorney 
may,  ]^ding  soit^  discharge  the  baiL 

A  release  of  a  person's  Uahility,  in  order  that  he  may  testiiy  as  a  witDess, 
it  is  well  settled,  cannot  be  made  by  an  attomqr:  Bail  y.  Bamkqf  Alabama, 
8  Ala.  500;  &  C,  42  Am.  Dec.  649;  ManhaU  y.  ITagO,  I  Bai^y  L.  906; 
Bwme  V.  Hytk,  6  Barb.  392;  Mwrray  y.  Haaae,  11  Johns.  464;  Tmrh  Bank 
▼.  Appktom,  17  Me.  55;  Sprkiger  t.  Whipph,  Id.  351;  Shortt  y.  Oaawdl,  13 
Met.  413;  Suceeaakm  qf  Weigei,  18  La.  Ann.  49. 

Power  to  Exboutb  BoMDe.— The  attomey  for  a  foreign  diant  has  power  to 
bind  his  client  by  a  bond  of  indemnity  on  exeontion  to  the  sheriff:  Sdatrtfjje 
▼.  Qardon,  29  Minn.  367,  371,  following  the  principal  case.  Bnt  it  ia  said 
that  an  attomey  has  not  necessarily  the  right  to  bind  his  dients  to  Indemnify 
a  third  person  who  becomes  snrely  on  a  bond  in  the  progress  of  the  aait^  as 
an  injunction  bond:  WhiU  y.  DaMmm,  8  Md.  169;  S.  C,  63  Am.  Deo.  699; 
and  in  Narraguagua  Land  Proprklora  y.  WentwoHh,  36  Me.  339,  the  anthorily 
of  an  attomey  to  execute  a  reploYin  bond  in  the  names  of  his  clients  was  denied. 
In  Adams  y.  Bcbinaon,  1  Pick.  462;  it  was  held  that  an  attorn^  might  bind 
his  principal  by  a  recognizance  on  appeal;  but  in  Ek  parte  Hafbrook,  5  Cow. 
85,  the  general  power  to  defend  a  cause  was  said  not  to  anthoriaa  an  attorney 
to  execute  an  appeal  bond  in  the  name  of  his  client;  and  of  course^  an  attor- 
ney, who  has  only  a  general  parol  authority,  cannot  execute  such  a  bond 
under  seal:  Clark  y.  Ccntraer,  29  N.  H.  170. 

PowxB  TO  DuMiBS,  N0N8UIT,  AHD  Bcsxo&B  AoTiov.— An  attom^s  genersl 
anthority  will  permit  him  to  dismiss  or  discontinue  the  action:  Paxkm  v. 
OM,  2  La.  137;  McLeran  y.  McNamara,  55  OaL  506;  Bogera  y.  Cfreatwood, 
14  Minn.  333;  QoaOard  y.  Smart,  6  Cow.  385.  Bnt  he  has  not  the  power  to 
enter  akretraatU:  Beed^a Oaae,  8  Co.  58;  Lamb  y.  WiOkama,  1  Salk.  89;  a  a, 
6  Mod.  82;  Lambert  y.  SamVord,  2  Blackf.  137;  S.  C,  18  Am.  Dec  149;  com- 
pare Barnard  y.  Daggett,  68  Liid.  305,  decided  under  a  stetute.  And  counsel 
tor  the  defendant  in  an  action  haye  no  anthority  to  agree  that  the  '^'fnTrml 
of  the  action  should  bea  bar  to  an  action  for  malicions  prosecutioa:  Marboarg 
Y.  Smith,  11  Ka^  554.    Counsel  have  also  the  power  to  agree  to  a  noosnitc 
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L^mA  T.  Cbe(  12  L.T.  MS;  &  O.,  13  Week.  Rep.  846;  ud  tidi»  it  is  ImI^ 
Bolwitiiefeuidii^  tibe  dieiit  objeete;  bat  probeblj  this  4e€wiflB  iranld  not  be 
fallowed,  in  this  reepeet^  in  this  oonntry.  An  etton^y  mey  leetore  ea 
action  after  mnomproe,  withont  the  conaflnt  of  hie  dient:  Bemkoldi  t.  Albert 
1  Beul  400;  and  may  ooDoent  to  aooept  joinder  in  iarae^  after  he  haa  aigned 
jedlgiDant  for  want  of  the  joinder  in  dne  time,  althon^  eontnury  to  tt» 
diflnt'a  ezpnee  ordeta:  LaiMek  y.  Paaheramltet  1  8<ilk.  88. 

Gbsmaioir  or  Judomkht.— The powera  of  anatfeomey overtfaeeaaMolhli 
diant  eztflod  eo  far  aa  to  enable  him  to  eonfeaa  judgment  againat  the  diaoftt 
Tkam^pumT.  Pertkb^  86Ind.  903;  Potter  t.  Pormia,  14  lovn^ 286;  Formati 
Aoaiv-  Sprigg^  11  Md.  389;  H6im» y.  Roffer$,AZ OaL  191;  Jom$ v.  WUSam' 
na,  5  Ooldw.  371;  eomlra:  Edwcarda  ▼.  Edwards^  29  La.  Ann.  697;  Paqpb  v. 
Lambari^  1  Scam.  123;  Wcdhaum  ▼.  Qi3Bfi^  73  HL  416.  An  agreament,  there- 
Va%  by  an  atfeomey  to  permit  judgment  to  be  enterad  againat  hia  client  ie 
bmdiiig:  Id.  It  ia  even  held  that  an  attoniey  may  bind  hia  eUent  by  an 
^greament  that  judgment  may  be  taken  againat  him,  althoo^  the  attornqf 
knew  that  hia  eliant  had  a  good  defense  to  the  eetion:  Tko/mpttm  t.  PtrM^ 
mpm.  Thia  role,  thus  maintained  by  a  majority  of  cases,  aeema  to  ns  to  be 
epposad  to  tliA  well-eettled  American  doctrine,  jmm^  that  an  attorney  haa  ne 
■aUmfiiy  to  oompromiae  the  canae  of  hia  client.  Indeed,  the  confession  d 
jndgflunts  and  compromise  of  canaee  appeer  to  stand  upon  the  aame  footing. 
Of  cooiae  a  oonfeaaian  of  judgment  by  counael,  with  the  knowledge  and  at 
the  inatanee  of  the  client^  ia  binding:  XfonT.fTi/^KMns,  42  Qa.  168.  A  power 
ta  ermfeea  judgment^  given  by  the  defendant  to  the  plaintiCa  attorney,  ia  a 
power  coupled  with  an  intereat,  and  ia  inerooable:  WamfH  ▼.  Boardom^  II 
Azk.  706;  &  a,  64  Am.  Dec  246. 

Adtbouxt  to  Appkai^  PftoooDTi  Wbit  ov  Ebbob,  Ra— Aa  will  be  aeeft 
hereafter,  the  powers  ol  an  attorn^  do  not  completely  end  when  he  haa  re* 
eorered  a  judgment  lor  hia  client;  and  on  the  other  hand,  acme  caaaa  hclif 
that  hia  authority  doea  not  ceaae  when  a  judgment  haa  been  reocnrered  agatnel 
Uectient.  Thua,  in  (TroseeNor  V.  i>aVbf<A,  16 Maes.  74»  it  waa  decided  tlvi 
aa  attorney  of  record  not  only  may  aoe  out  a  writ  of  error  to  reverse  att 
wwnaoua  judgment  obtained  againat  hia  cUent^  but  that  it  ia  hia  duty  to  d» 
ao;  and  in  Badi  y.  BaUcBrd^  13  La.  Ann.  487,  it  waa  held  that  it  ia  incnmbent 
■pen  an  attorney  od  Aoe  to  appeal,  if  in  hia  optnion  hia  client  can  be  benafiteil 
thereby;  but  an  anihoriify  to  proaecute  an  action  to  judgment  doea  not  indud* 
an  authority  to  prosecute  a  motion  or  action  to  reverse  or  set  aride  tiiat  judg* 
■ant:  Rkhardwnr.  Talboi,  2  Bibb,  382. 

Patiooit  to  AnoBiTBT. — ^An  attorney  to  whom  the  odlleotion  of  a  debt  or 
daim  is  intrusted  is  authorised  to  receive  payment  thereof,  and  payment  to 
1dm  ia  a  payment  to  hia  client:  Taies  v.  Fredtleion,  2  Doug.  623;  Varley  r. 
Oarmd,  2  DowL  490;  Powd  v.  LiUU,  1  W.  BUu;k.  8;  Huiwn  v.  Jofituon,  I 
Waah.  (Va.)  9;  and  in  a  auit  by  a  county  for  the  collection  of  money,  pay* 
BMut  may  be  made  by  the  defendant  to  the  lawfully  authorised  attorney  of 
the  county,  the  aame  aa  in  other  caaea:  CarroU  Co.  v.  Cheaihamf  48  Mo.  386L 
The  attoniey,  it  aaems,  may  receive  partial  payments  on  account  of  the  dainu 
PideU  V.  BtUeSy  3  La.  Ann.  627.  The  power  to  receive  payment  ceaaea,  of 
aovne,  when  the  relation  of  attorney  and  client  ceaaes:  Ruekmam  v.  Aboood^ 
44  DL  183.  And  payment  to  an  attorney  by  the  defendant,  after  notice  by 
thedient  not  to  pay,  ia  not  binding:  Weid  v.  Lee,  3  Yeatea,  47.  Where  ai» 
■ttoniey  ia  employed  by  an  adminiatrator  to  obtain  authority  to  aell  reel 
■tate^  he  ia  no^  by  force  of  such  emplosrment,  authorized  to  receive  the  pur^ 
dnaa-money  dEsfed  for  the  eatate  add:  Nokm  v.  Jackeon^  16  HI.  272    The 
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•oKeitor  of  Ifce  oomphiiMait  in  a  biQ  ol  interplaader  bm  wa&Morityp  on  tho 
&m]88al  of  liis  bin,  to  demand  and  reeem  from  the  dflrk  of  the  oonrt  tlM 
money  deposited  by  the  complainant  with  hia  bill:  HiUer  y.  /nqr,  87  Mim. 
i31.  An  attorney  who  gires  a  reoeipt,  on  receiTing  a  daim  lor  ooQection,  in 
which  be  states  that  the  money,  when  collected,  is  to  be  paid  to  a  third  per- 
son, has  a  mere  anthority  to  dispose  of  the  proceeds  in  that  manner,  which 
can  at  any  time  be  revoked:  Stpartt  v.  Boris,  53  HI.  237. 

Payment  may  be  receired  by  the  attorney  after  soit  has  been  commenced^ 
as  well  as  before:  DmeeU  t.  Cunningham^  39  Me.  386.  And  after  judgment 
has  been  recovered,  the  attorney,  by  virtue  of  a  general  retamer,  continnes 
to  be  the  agent  for  collection*  and  he  is  aathorized  to  receive  payment  and  to 
enter  satisfaetion:  Freeman  on  Judgments,  sec.  462;  Freeman  on  Executions, 
sec.  442;  WycoffY.  Bergen,  1  K.  J.  L.  214;  McCarver  v.  Nedky,  \  G.  Greene, 
360;  suae  v.  Hawkins,  28  Mo.  366;  JSfy  v.  Hartrey,  6  Bush,  620;  Frasaer  v. 
Parks's  Adm'rs,  56  Ala.  363;  McDonald  v.  Todd,  1  Grant  Gas.  17;  Branch  v. 
Burnly,  1  Call,  147;  Rogers  v.  McKermt,  81  N.  C.  164;  YoaJcum  v.  Tilden^  3 
W.  Va.  167;  Harper  v.  Harvey,  4  Id.  639;  Milier  v.  Scott,  21  Ark.  396;  Endn 
V.  Bkike,  8  Pet.  17,  26.  But  an  attorney  who  is  retained  for  some  specifio 
purpose,  and  is  not  an  attorney  of  record,  has  no  authority  to  collect  the 
amount  of  the  judgment:  Cameron  v.  Stratum,  14  IlL  App.  270. 

The  power  of  an  attorney  to  receive  payment  does  not,  however,  extend  so 
far  as  to  authorixe  him  to  release  or  dicharge  his  client's  daim  or  money  judg- 
ment without  actual  payment:  Freeman  on  Judgments,  sec  463;  Freeman  on 
Executions,  sec.  108;  Harrow  v.  Farrow* s  Heirs,  7  B.  Mon.  126;  S.  C.,  45 
Am.  Dec.  60;  OHUland  v.  Casque,  6  S.  C.  406;  Chambers  v.  Miller,  7  Watts, 
o3;  Phelps  v.  PresUm,  9  La.  Ann.  488;  Tanbersley  v.  Anderson,  4  Desau.  44; 
Beers  v.  Hendrickson,  45  N.  Y.  665;  MandevUle  v.  Reynolds,  68  Id.  528,  540; 
Carstens  v.  BamsUnf,  11  Abb.  Pr.,  K.  8.,  442;  Doub  v.  Barnes,  I  Md.  Ch. 
127.  Nor  is  he  authorized  to  receive  anything  but  money  in  payment:  Free- 
man on  Judgments,  sec.  463;  Freeman  on  Executions,  sec.  443;  Wharton  on 
Agency,  sec  583;  Walker  v.  Scott,  13  Ark.  644;  McCarver  v.  Nealey,  1  G. 
Greene,  360;  Perkins  v.  Grant,  2  La.  Ann.  328;  Lord  v.  Burbank,  18  Mc  178; 
Lewis  V.  Woodruff,  15  How.  Pr.  539;  Baldwin  v.  Merrill,  8  Humph.  132;  Pen- 
dexter  V.  Vernon,  9  Id.  84;  Commissioners  v.  Rose,  1  Desau.  461,  469;  Wrighi 
V.  Daily,  26  Tex.  730;  Wiley  v.  Mahood,  10  W.  Va.  206;  Kent  v.  Chapman,  18 
Id.  485.  Ho  has,  therefore,  no  authority  to  take  real  estate  in  full  discharge 
of  a  money  judgment:  Stackliouse  v.  0*Hara's  Ex*rs,  14  Pa.  St.  88;  nor  a 
county  warrant:  Herrima/n  v.  Shomon,  24  Kan.  387;  S.  C.,  36  Am.  Bep.  261; 
nor  has  he  the  power  to  take  an  assignment  of  one  judgment  in  satis&tction 
of  another:  Clark  v.  Kingsland,  1  Smed.  &  M.  248;  nor  a  bond  in  satisfaction 
of  a  judgment:  Smock  v.  Dade,  5  Rand.  639;  S.  C.,  16  Am.  Dec  780;  Kirk  v. 
Glover,  5  Stew.  &  P.  340;  nor  can  he  take,  in  payment  of  a  debt  or  satisfac- 
tion of  a  judgment,  the  note  of  a  third  person:  Jeter  v.  Haviland,  24  Ga.  252; 
Langdon  v.  Potter,  13  Mass.  319;  Garvin  v.  Lowry,  7  Smed.  &  M.  24;  Jones  v. 
Ransom,  3  Ind.  327;  nor  a  draft  on  a  third  persouf  payable  in  the  fntu^: 
Moye  V.  Cogdell,  69  K.  C.  93;  and  where  joint  and  several  notes  aro  nlaced  in 
his  hands  for  collection,  he  is  not  authorized  to  take  the  note  of  cme  of  the 
parties  in  their  stea^l,  and  to  have  judgment  confessed  thereon:  Miller  v.  Ed- 
momU)n,  8  Blackf.  291.  In  Livingston  v.  RadcUff,  6  Barb.  201,  it  was  held, 
however,  that  an  attorney,  under  his  general  authority  to  collect  a  note,  is 
anthorized  to  receive  payment  of  part  in  money,  and  the  residue  in  a  note 
for  a  short  period,  of  a  person  of  undoubted  responsibility.  The  client  may 
certainly  ratify  such  unauthorized  payments:  Patten  v.  Fullertonj  27  Me.  58. 
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It  may  bere  be  obaerfvd  thst  if  tbe  jvdgmeat  be  for  land,  hutmd  el  mmtef « 
the  attoney  baa  no  pofwer  to  reoerre  noiiey,  or  any  otber  tbiag^  in  ntiafa^ 
tioD:  HatmwY.  Farrow's  ffein,  7  B.  Hon.  126;  &  O.,  45  Am.  Deo.  60. 

In  aooardanoe  with  the  foregoing  doctrinei,  an  attorney  would  not  be  an- 
thorized  to  reoeiye  Confederate  notes  in  payment:  Horfer  ▼.  Htarvef^  4  W* 
Va.  fi39;  MaU^Y,  Bagie^,  19 La.  Ann.  172;  Dam§Y.  Xes,  20 Id.  248;  norde- 
preciated  paper  generally:  WesiY,  BaU,  12  Ala.  340;  ChacpmamY,  Ckmiat^  41 
Id.  103;  Lawnm  ▼.  BetHmm,  12  Ark.  401;  TrutnimU  ▼.  Nkhoimm,  27  IlL  149L 

Kor  oaa  an  attomey  aet  off  or  credit  on  hia  disnt'e  daim  a  debt  of  hia  owft 
due  to  the  debtor,  or  transfer  his  client's  securities  in  payment  of  anch  debts 
CmtY.QenetU^  1  Port  212;  GuUeUY.  Lewk,Z&imw.2Z;  Craig  y.  Elif,  5  Stew, 
k  P.  354;  WemtM  ▼.  Lmdaey,  1  How.  (Miss.)  677;  KeOerY.  ScoU,  2  Sn^d.  k 
1L81;  AimHdbT.  ONn£^14Neb.381;  CMld  y.  Dwighi,  1  Dev.  &  B.  Eq.  171; 
WiBAuoHY.  i9o2foioay,  7 Lsigh,  277;  WH^y.  Maiood,  10  W.  Va.  206. 

OoMFBOMiBB  BT  Attobnbt.— It  msy  be  regsrded  as  the  well-settled  Anier> 
ioin  doctrine  that  an  attorney  has  no  power  to  compromise  a  daim,  aot'.o^ 
er  judgment  of  his  client:  BobrnMuY.  Mmj^,  69  Ala.  543;  DenosrtY,  Lotf^mr^ 
£1  Conn.  245;  Wmdhams  ▼.  Oa^^  73  SI.  415;  WMttimgkm  ▼.  Ams»  8  HI.  dpp^ 
234;  MUlerY.  Lane,  13 Id.  648;  DeLonkY.  Meek,  2G.  Greene,  55;  &  tx.  56 
Am.  Dea  491;  Sinek  ▼.  Beem,  15  Iowa,  122;  SmUk*e  ffeirs  y.  Dixen,  A  )Ae/L 
(Ky.)  438;  VoorUee  ▼.  ffarrieon,  22  La.  Ann.  86;  Maddux  ▼.  Beean,  s^  Md. 
485;  Fritehey  ▼.  Bosky,  56  Id.  94;  FUehY.  SeeO,  3  How.  (Hiss.)  314;  0.  O. 
34  Am.  Deo.  86;  Z>a«MiMw  V.  J7fle«sr,  23  Ifo.  387;  roAieny.^otom  55  >d.406| 
BpearsY.  LedergeHter,  6^  Id.  465;  Mesekk  y.  Lederger^,  Id,  4M;  Ha$.trtckY. 
Oambe,  14 Neb.  381;  Sltaw ▼.  Kidder,  2  How.  Pr.  844;  BarreU  y,  7%nf  ^v- 
awe  B.  B.,  45  N.  Y.  C28;  fftuUm  v.  MUekell,  14  Serg.  ft  R.  307;  8.  C,  16 
Am.  Dec  506;  Stcieip  ▼.  Bobinmm,  34  Pa.  St.  315;  FUbg  v.  MiUer,25  id,  264| 
flcaseiiidfc  ▼.  Jfj?fer,  93  Id.  514;  Maeke^a  ffein  ▼.  Adair,  99  Id.  143;  i  maeeY. 
ZugsmUh,  103  Id.  77;  Treaearers  ▼.  McDoweii,  I  HiU  (S.  C.y,  184;  ^L<iam/i 
Aeeigmee  ▼.  J?o/^,  35  Tex.  711;  VaU  y.  Comani,  15  Vt.  314;  Oramger  v.  .&Kc4. 
eUer,  54  Id.  248;  S.  C,  41  Am.  Rep.  846;  Pierce  ▼.  Brown,  8  Biss.  5»4;  noib 
to  J^^ECcA  ▼.  iSbott,  34  Am.  Dec.  93. 

In  the  leading  case  of  Holker  ▼.  Porter,  7  Crancfa,  436,  45fi;  Chief  JostMs 
Marshall  said:  "Although  an  attomey  at  law,  merely  as  socfa,  has,  stricter 
speaking;  no  right  to  make  a  compromise,  yet  a  conrt  woold  be  disinclined  to 
disturb  one  which  was  not  so  anroasonable  in  itself  as  to  be  ezdaimed  '\gninsl 
by  all,  and  to  create  an  impression  that  the  judgment  of  the  attomey  has 
been  imposed  on,  or  not  fairly  exerdsed  in  the  case.  Bnt  where  the  sacri* 
fioe  is  each  as  to  leave  it  scarcdy  possible  that,  with  a  fall  knowledge  ei 
eirery  drcumatance,  such  a  compromise  could  be  fairly  made,  there  can  be  no 
^WBJtatifTn  in  saying  that  the  compromise,  being  unauthorized,  and  being 
therefore  in  itadf  void,  ought  not  to  bind  the  injured  party.**  lliese  views 
have  been  fully  adopted  by  some  of  the  cases:  See  Mayer  v.  Foulhrod,  4  Wash* 
C.  C.  503,  511;  BJadtY.  Rogers,  75  Mo.  441,  448;  BoUer  v.  Wodridge,  46  Tex. 
485;  WilUams  v.  Nolan,  58  Id.  708,  713;  Wh^le  v.  Whitman,  13  R.  L  512; 
S.  C.,  43  Am.  Rep.  42.  A  comi^omise  made  against  the  consent  of  tbe  client 
would  undoubtedly  be  more  difficult  to  sustain.  Thus,  in  Presion  v.  Hill,  50 
Cal.  43,  S.  C,  19  Am.  Rep.  647,  it  is  held  that  an  attomey  cannot  compro- 
mise an  action  and  consent  to  the  entry  of  judgment  in  aooordanoe  with  a 
stipulation,  where  his  dient  objects  to  it  in  open  court,  and  in  the  presence 
of  the  adverse  party.  In  Bonney  v.  Morrill,  61  Me.  368^  it  was  decided  that 
the  employment  of  an  attorney  to  prosecute  a  suit  for  land,  of  which  the 
party  aUegea  he  has  been  dissejsed,  carries  with  it  the  authority  to  compro- 
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mise  the  daim  against  tbe  dineisor  for  maane  proAti  dniiag  Hia  pendanej  of 
the  tadtf  if  he  deema  it  beat  to  do  ao.  In  Oalif amia^  under  aeotioa  88S  of  liia 
code  of  civil  prooedare»  an  attomey  haa  no  anthority^  in  the  ahaanoe  of  ei- 
preaa  instmotioDa,  to  compromiae  a  daim,  or  receive  any  mm^y  thflnon, 
imtil  after  aoit  ii  bnmght:  ^fii5nM0V.if(ci>Of^^  The  client  may, 

of  ooDiae,  be  bound  by  acquiescence^  by  an  nnanthiRued  compgopuae;  FSbg 
T.  JfSfer,  26  Ba.  St  264.  And  where  a  compronuse  is  made  aa  to  a  jndgnisnt 
againat  lota  for  tazee  for  a  leaa  amonnt  than  is  claimed,  by  the  eonnty  attor- 
ney and  the  coonsel  for  the*  city  and  the  attorney  for  the  lot  ownflra,  upon 
which  Jndgment  is  rendered,  it  will  be  prsaamed  that  the  attom^ya  for  tiis 
eonnty  and  the  dty  had  anthority  to  act  for  those  bodies:  People  ▼.  Quick,  98 
I1L580. 

In  BngUmd,  a  diffnent  rule  aa  to  eomproinrisas  prevaib.  It  aeema  to  bs 
now  aettled  that  aa  attorney,  1^  virtne  of  hia  general  retainer,  haa  powv  to 
compromise,  provided  he  sets  fonn/ds  and  reaaonsbly,  and  doea  not  violats 
the  poaitive  inatmctions  of  hia  dient^  and  that  the  onrnpromiae  will  bind  tiis 
dient^  even  if  he  doea  violate  instructions,  noless  the  violation  ia  known  to 
theadverae  party:  Swk^mr.  LwrdChOmtford,  6  H.  &N.  890,&  a,  6  Jiir.,K. 
a,  1086,  29 L.  J.  Bz.  882,  2L.  T.  466^  8  Week.  Rep.  646;  CkMmyr.PmvM, 
14  0.  B.,  N.  a,  74;  PrimMUkY.  Ppfty,  18 Id.  806^  &  0.,  84 L.  J.  a  P.  188; 
i9<nMMiv.^VtMie^L.B.lQ.B.379;  a 0.,  12  Jnr., N.  &, 486;  86L.  J.Q.a 
133;  14  L.  T.  326;  14  Week.  Bep.  634;  Butfer  v.  Kdgkt,  L.  B.  2  Bzoh.  108; 
Mumae^  v.  Kktg,  33  L.  T.  728;  Thomae  v.  ffarrit,  27  L.  J.  Bzdi.  363;  JWqr 
T.  VouUb,  1  el  ft  el  829;  Bradp  v.  CbrroN,  Ir.  Bep.  2  0.  L.  814;  Benf  v. 
MuUen,  Ir.  Bep.  6  Eq.  368;  a>brtior<  wiU  the  dient  be  bound  wfaers  he  has 
an  opportunity  to  object  to  the  compromise  when  it  is  about  to  be  entersd 
into:  Rmimif  v.  King^  wpra;  Chamihen  v.  Momm,  6  O.  &,  K.  a,  fiO;  a  C,  6 
Jar., N. a,  148;  28L.J.O.P.ia  In iffniA^eii v. iSfuwiAN,  1  a B., K. a, 364^ 
a  a,  Jur.,  N.  a,  86,  26  Ll  J.  0.  P.  97,  it  waa  hdd  that  tbe  court  would  not 
enforce^  by  attachment,  an  agreement  of  compromise,  made  by  conned  on 
bdialf  of  hia  dient,  if  it  is  at  all  doubtful  whether  the  dient  is  bound  to  per- 
form the  agreement;  nor  will  a  court  of  equity  enforce  the  <v«nipwftmMA  fay  % 
epedfio  performance:  Suk^fin  v.  Adi|/te,  2  De  O.  ft  J.  381;  a  01, 4  Jur.,  N.  &, 
774;  27  Ll  J.  Oh.  491. 

It  is  also  hdd,  in  Bn^^d,  that  a  remMt  damma  may  be  entsvad  1^  aa 
•ttorn^:  Bar! qf  Tanmmth  v.  Brnmil,  2 1^  hmjuL  1142;  Lamhr.  WilBawu, 
1  Salk.  89;  a  O.,  6  Mod.  82. 

ABBiamaan  or  TBAHsrxB  ov  Olado  or  JuDa]ixMn.-^An  attotney  to 
whom  a  note  or  other  demand  is  given  for  collection  haa  no  power  to  aaetga 
cr  transfer  the  same  to  a  third  person:  Rtuaett  v.  Drunmumd^  6  Ind.  216| 
€hodfeaowY.  Landia,  36  Mo.  168;  Whiie  v.  midreth,  18  N.  H.  104;  Card  v. 
Waibridge,'  18  Ohio,  411;  Annei^  v.  DeSmtsemt,  12  a  0.  488;  Pemdmam  v. 
Paiehin,  6  Vt.  346;  Terhunev,  CoUtm,  10  N.  J.  Eq.  21;  nor  haa  he  any  an- 
thority  to  assign  his  client's  judgment:  Boren  v.  MeOekee,  6  Port  432;  a  OL, 
31  Am.  Dec.  695;  Waldeny.  Grant,  8  Mart,  N.  a,  665;  ITtieonv.  Wadkigk, 
36  Me.  496;  Head  v.  Otrvais,  Walk.  (Miss.)  431;  a  O.,  12  Am.  Dec.  677,  and 
note;  Campbeffs  Appeal,  29  Pa.  St.  401;  S,  O.,  72  Am.  Dec.  641;  FaamU  v. 
MiddUsum,  47  Pa.  St  214;  Rowkmd  v.  SlaU,  68  Id.  196;  i^oonon  v.  Orti/i 
£eVs,  1  BaiL  L.  437;  Mayer  v.  Bfeose,  4  S.  O.  10;  Jfomoeff  v.  Owen,  7  Oddw. 
<30.  Bat  the  transfer  or  assignment  may  be  ratified  by  tbe  dient;  and  tbt 
reception  by  tlie  dient  of  the  money  paid  the  attorney  may  amount  to  a  rati- 
iicatian:  MankaUr.  Mwrt,  36 BL  321. 
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VtfWEB,  TO  SuBMiP  OAim  TO  AMMamATtm.^Tbh  ^uertiuu  b  fnlly 
euMd  IB  the  note  to  HutdiinM  ▼.  JokuMn^  80  Am.  Dee.  flS8»  end  nnmerou 
•nthontieft  are  there  cited  to  ahow  that  en  attomey  has  the  power  to  sabmit 
faia  dianf  ■  canae  to  a  ref erenoe  or  arbitratioD.  See  alao  the  fbOowmg  caaea> 
in  additum  thereto^  to  the  aame  eflfeet:  'Lm  r,  Chrimm,  4  OoL  185;  /oaet  ▼. 
Borwey^  4  Md.  306;  a  0.,  W  Am.  Dee.  81;  lnhaidkmU  i^  BwMamd  ▼.  Cba- 
way,  16  liaaa.  396;  Jenkmt  ▼.  OUlespie,  10  Smed.  It  11  31;  a  a»  48  Am. 
Deo.  732;  ATorrwT.  Cfrier,  76  K.  C.  410;  Bmn y. Km^pkim$,  63  Fa.  St  878} 
WaSama  r.  Traeey,  85  Id.  308»  810;  TawnMp  qf  NorA  WkUehaaY,  KOkr, 
100  Id.  106;  a  a,  45  Am.  Rep.  361;  TOkm  ▼.  Uidted  Siaim  L.Im.Ch.,% 
Daly,  84. 

GnrsRAi.  FiovKBs  omt  JuDoiocm  ahb  Eubwtmw.— The  antiiori^  el 
atfcom^ya  to  receive  paymeat  of  jndgme&ta  and  to  cumpromiae  the  aame  haa 
already  been  ocoaidered.  Some  other  qveationa  miw  remam  to  be  diaenaaed. 
It  ia  laid  down  aa  a  general  role  that  the  aathority  of  an  attofney  terminataa 
with  final  jndgment:  MadmaA  ▼.  ESSa,  4  Bmg.  578;  BmOar  ▼.  Kmgh^  L.  B. 
2  Kseh.  100,  113;  J^aftyaw  ▼.  ^<mler,  78  Ind.  226.  After  the  renditicn  of  a 
final  Judgment^  an  attorney,  therefore,  haa  no  aathority  reaolttng  from  Ida 
origfatal  employment  to  conaent  to  aet  it  aaide:  Wharton  on  Ageney,  aaet 
687;  HMeri  ▼.  Mixrtgtmar^M  AdnCra.  6  Dana»  11;  Qmnn  ▼.  Lh^,  7  Bobt 
538.  Bat  where  a  defianlt  judgment  haa  been  taken  he  may  oonaent  that  it  be 
opened  even  contrary  to  the  instmotiona  of  hia  dient^  where  it  haa  been 
mder  each  curcomstaaoea  that  it  woold  be  opened  hf  the  ooort  itaelf :  A\ 
Vmtm9,  1  Wend.  108;  Clu88m<mY,  Hcriei; 3 Boaw. 40i2;  RmiY.  JVeaol,  S8H. 
Y.285. 

An  attomey  haa  likewise  no  power  toreleaae  the  defandant'a  property  from 
the  lien  of  the  judgment  obtained:  PM%xf  ▼.  DMm§,  66  Ga.  617;  DoOap 
Amni^efaaifcT.  J2o»,4Brewst  106;  JBrF«  J|}pea4  87  F^  St  248;  a  a,  80 
Am.  Rep.  367;  WUmm  ▼.  Jemdngt,  3  Ohio  St  62& 

While  the  general  powera  of  an  attomey  thaa  ceaae  npon  the  entry  of  final 
judgment^  aa  remarked  a$itef  they  do  not  completely  end.  llraa,  aa  we  have 
aeen,  according  to  aome  caaeay  when  a  jndgment  haa  been  recovered  againal 
hia  cUent»  he  may  appeal  or  ane  ont  a  writ  of  error.  So  where  he  lecovwa 
judgment^  he  may  receive  payment  and  enter  a  aatiafartion  of  the  aame. 
And  at  the  common  Unr,  for  the  porpoae  of  enforcing  the  judgment^  hia  aa- 
thority waa  aaid  to  continae  for  a  year  and  a  day  thereafter:  See  BerthM  v. 
FiXB,  21  Minn.  51,  53;  PemdngtoiCM  Bx'r$  v.  Fefi;  11  Ark.  212;  a  0.,  52  Am. 
Dec  262.  And  ^  the  judgment  waa  not  aatiafied  and  waa  continved  in  force^ 
hia  aathority  wiU  be  prolonged  acoordiiigly:  Pemmg(oiiC$  Eh?r$Y,  FeXT,  Mpro; 
Qntff  V.  Wcm^  1  Me.  267;  Cbmeoy  Cb.  v.  lAttU  Rock  etc  By,  80  Ark. 
60.  He  may  therefore  take  oat  an  exeontion,  and  ia  empowered  to  receive 
the  money  collected  thereon:  8amry  v.  Chapman,  11  Ad.  ft  EL  829;  Unkm 
BankY,  Oeatf,  5  Pet  98;  Famm-i  Bank  v.  MadxUh  8  Gill,  447;  WOmm  y. 
Stobes,  4  Mnnf.  455;  Poole  v.  Ola^  4  McCord,  259;  CaatUerberry  v.  Obmmoit- 
ywUk,  1  Dana»  415;  Hyanu  v.  Mkhd^  8  Rich.  L.  303;  WMU  v.  Joknmmt  67 
lie.  287.  Bat  he  cannot  «ae  oat  execntion  againat  hia  dient'a  widi:  Batket 
V.  St.  QcMtfm,  12  Mee.  ft  W.  441.  Where  an  officer  who  had  coQeoted  monoy 
upon  an  ezecntian  paid  it  to  the  creditor'a  attomey  of  record  m  the  aetion, 
bat  whoee  aathority  had  been  revoked  by  the  creditor  before  the  execatioii 
waa  delivered  to  the  officer,  the  officer  is  not  diKharged  thereby:  Parker  v. 
DotDNia^,  13  Maaa.  465.  The  employment  of  an  attomey  to  defend  a  anit 
doea  not  antfaotin  him  to  rgoehre  from  the  aheriff  the  prooeeda  of  the  defend- 
at'a  pwj|wgty  add  onder  jodgment  in  that  anitt  Oermmm  v.  MaUerieK  31 
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La.  Aud.  STL  AolJiaitytoreoeiFelRHi  theifaflriff  m0Mj€Qlleoted«i«z* 
«oation  is  revoked  by  the  deftlih  o£  the  client:  Sitiejf  ▼.  MiMHb  ^  O^m-  <^ 
And  the  mathority  of  an  attofney,  who  has  obtained  a  judgment  and  cuaed 
lands  to  be  sold  on  ezeoation  to  mtidy  the  aame^  ienninatea  with  the  debtor^s 
light  of  redemptbn,  and  he  can  theneef orth  do  no  act  in  tfao  pieoiiMi  wit^ 
«nt  new  aathority:  JfeUfi  ▼.  YTctfteii^  43  EL  24. 

An  attorney  has  no  antbority  to  grant  or  agree  to  stay  ezeentiatt:  AiWiv. 
J?y,  3  Watts  ft  &  420;  Doe  ea  dem.  B^noUa  r.  InffenoO^  11  Smed.  ft  H.  849; 
&  O.,  49  Am.  Dec  07;  Umtm  Batik  ▼.  Chcan^  10  Id.  843^  334;  Widomd  v. 
WktU,  109  Mass.  392;  PendeaaCer  ▼.  Vernon,  0  Humph.  84;  and  see  Lodcimi 
V.  WyaU,  10  Ala.  231;  8.  0.,  44  Am.  Dec  481;  bat  it  has  been  held  that  bs 
may  anthorize  the  sheriff  to  delay  the  return:  McCbo^  ▼.  Coieiomgh,  6  Ala.  65; 
And  to  direct  th«  postponement  of  sale  after  a  levy:  Alberteom  ▼.  Oolddfg,  28 
Id.  711;  8.  a,  65  Am.  Dec  380;  and  still  other  eases  hold  that  his  power 
over  an  execation  enables  him  to  aathorifls  the  sheriff  to  depart  from  thi 
regolar  and  ordinary  ooorae  of  dntyt  Oomktg  v.  SMtierland,  3  HiH,  552; 
WhUe  V.  Johneon,  67  Me.  287. 

An  attorney  may  direct  the  oflioer  as  to  the  time  and  manner  of  enfoteu^ 
ezeoation:  WiUatrd  v.  Ooodrieh,  31  Vt.  607;  Khnball  v.  Peny,  15  Id.  414; 
OcrhamY.CfaU,  7  Oow.  739;  8. 0.,  17  Am.  Dec  549;  Lynch  v.  CommmweaUk 
16  Serg.  ft  B.  368;  &  C,  16  Am.  Dec  582;  BraekeU  v.  Nortom,  4  Conn.  517; 
8.  a,  10  Am.  Dec  179;  bat  it  is  held  in  New  York  that  he  has  no  aathorityto 
direct  what  shall  be  sold  under  the  ezecatian:  AverillY.WilSamg,4'DemOi2S6; 
&  a,  47  Am.  Dec  252;  Welchv.  CbcAron,  63  N.  Y.  181.  In^efam  v.  Cook, 
19  m.  440,  it  was  decided  that  an  attorney  has  aathority  to  direct  or  coaieat 
that  goods  levied  upon,  being  of  a  perishable  natare  or  liable  to  be  pilfered, 
ahoald  be  sold  by  the  officer,  and  the  proceeds  kept  for  fatore  distzibation. 

An  attorney  is  not  aathorized  to  Ind  or  to  empower  any  one  ebe  to  bid  for 
his  client  at  an  execation  sale:  Avenll  v.  WiUkune,  4  Denio^  295;  &  C.,  47 
Am.  Dec  252;  BeanUUy  v.  Boot,  11  Johns.  464;  a  C,  6  Am.  Dec  386;  ITodk- 
inffton  v.  JohnsoH,  7  Humph.  468;  Saoerp  v.  Sypker,  6  WalL  157. 

Nor  can  an  attorney  release  property  levied  on  without  full  satisf^tiaa: 
Freeman  on  Executions,  sec  108;  £ank$  v.  Svans,  10  Smed.  ft  M.  35;  S.  C, 
48  Am.  Dec.  734;  JeweU  ▼.  Wadleigh,  32  Mc  110;  nor  the  defendant  from 
imprisonment  on  execution:  Sanory  v.  Chapman,  11  Ad.  ft  EL  829;  8.  C,  3 
P.  ft  D.  604;  8  DowL  656;  Comtop  v.  CbalUe,  2  Exch.  484;  &  a,  17  L.  J. 
Exch.  319;  Lewie  v.  Oanage,  1  Pick.  347;  ShnoiUon  v.  Bamll,  21  Wend.  3G2; 
Crary  v.  Turner,  6  Johns.  51;  KeUogg  v.  Gilbert,  10  Id.  220;  8.  a,  6  Am. 
Dec  335;  Jackaon  v.  Bartktt,  8  Johns.  361;  Treaenrers  v.  McDmeeH,  1  ffiH 
184;  a  C,  26  Am.  Dec  166;  SeoU  v.  Seffer,  5  Watts,  235;  but  see  BofUntY. 
Williard,  14  Vt.  474.  An  attorney,  however,  it  is  held,  may  order  a  ahsiiff 
to  withdraw  from  possession  under  a^./a..*  Led  v.  Abbott,  4  Exch.  583. 

Under  the  general  powers  of  an  attorney,  to  render  a  judgment  obtained  by 
his  dient  effaotaal»  he  may  institute  snpplementary  proceedings:  ITonf  v. 
Boy^  69  N.  Y.  96;  but,  as  in  other  cases,  his  power  to  do  this  ends  with  thi 
deadb  of  bia  client:  iliMW  V.  Xa  Jtfbe^  5  Abb.  N.  a  146.  And  gansEaDy,  if 
aii>  process,  as  sctrs  facku^  \b  required  to  obtain  the  full  benefit  of  a  judg" 
men^  he  is  autboriaed  to  sue  it  out:  IfkkolU  v.  Denak,  &  IL  CSiailt  188; 
Deaa^Mm  v.  Deaarbom,  15  Mass.  316.  So^  on  the  same  priD0i|iIe^  he  is  en- 
powered  to  demand  payment  of  an  administrator,  pwBSuaat  to  statatss:  Heard 
V  Lodne.  20  Pick.  53;  a  a,  32  Am.  Dee.  63. 

ATDAABaunB.— Attorneys  authorinsd  to  nnnnMnee  nits  wun^  sttMhx 
foiftadbs  ▼.  Bttmky.  18  Me.  896;  but  thay  ha«<s  no  aathori^  to  dinol  ths 
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176;  &  Gl,  53  Id.  663.  On  an  attachment  of  gooda^  tha  plaiiitiira  attoma/ 
nj  anent  to  the  appcantment  of  a  rooeiptor:  IHerm  ▼.  Strictlami^  2  8Umy, 
n2L  And  an  attorney  may  approre  of  the  reoeipt  taken  1^  the  offioer  for 
pCMoal  piupeity  attaehed  1^  him»  and  thereby  relieve  him  from  hia  oUiga- 
tua  to  retain  and  prodnoe  the  pnq^erty,  that  it  may  be  taken  on  exeeatkmi 
Jtmf  ▼.  Ddetdenuer,  20  Me.  183;  £ie$  ▼.  WUkku,  Id.  668,  663.  Jadioial 
ophiioa  Mema  to  be  agreed  that  an  attorney  haa  authority  to  release  proper^ 
ittMhwlt  JAmmmt.  fTov/esr, 30 Gonn.  61;  Benmrnr.  Carr,  73  Me,  76;  Mwl- 
ftaT.  Bottkar,  115  Maaa.  36;  &  C,  15  Am.  Rep.  72;  at  leaat»  the  latter  case 
holdi^  before  judgment;  bat  he  cannot  release  a  garnishee  aommooed  aa  * 
debtor  of  the  defendant:  QuarUs  v.  Porter,  12  Mo.  76. 

IfncsLLAHSOUB  PowBiia. — The  employment  of  a  printer  by  coonsel  to  print 
their  briefly  at  the  expense  of  the  dienta,  is  a  power  implied:  Waste  ▼.  CUif 
pfNtw  Orkaan^  10  La.  Ann.  46.  An  attorney,  merely  aa  snch,  has  no  an- 
tiuRty  to  indorse  for  bis  client  a  note  left  with  him  for  colleotion:  ChUd  r, 
MarAa  Powder  Warki,  WS.  B.  25L  Attorneys  who  have  power  to  ooUeot 
a  debt  may  assent  to  an  aarignment  for  the  benefit  of  creditors:  Oordon  ▼. 
CooSdge,  1  Somn.  637.  In  an  action  against  a  common  carrier  for  the  non* 
tixfery  of  goods,  where  the  oonrt  decides  that  the  plaintiiF  should  recover 
tin  pries  of  the  goodsi  or  at  his  electiott  the  goods  themselves^  the  plaintifl'a 
iteney  haa  the  power  to  make  the  election:  ffari  ▼.  Spalding^  1  GaL  213. 
An  atUvney  of  record,  under  whoae  management  a  judgment  hae  been  reoor- 
wad,  may  rsceiTe  for  his  client  from  the  sheriff  seisin  of  land  taken  in  execn- 
ticB:  freeman  on  Bzeentiona,  aec  883;  PraU  ▼.  Putnam^  13  Mass.  861,  363. 

AnoKHM'g  liiAKLRT  DDE  KKHJODKn  ASB  WiOT  ov  Skill:  Bee  note  !• 
IMv.  tea;  84  Am.  Deo.  80L 


Sheldon  v.  Rockwell* 

fv  Wksoom,  1B6.J 

IqnnrsAs  Fowsb  to  Psbtbit,  bt  Ixjovcnom,  Jsuukob  st  Baok  How- 

ABB  ov  Watxb  caused  by  a  dam. 
ImnrcnoNB  will  hot  bs  Gbabtbd  whbn  against  Good  Consoibhob  or 

pTDdnctive  of  hardahip,  oppresaian,  injustice,  or  public  or  private  mischief, 
loom  WILL  BsFimB  io  Gbamt  IvJUHonoB  to  Okb  Who  has  Ubbba- 

SQVABLT  Dblatbd^  independent  ol  the  statute  of  limitationa. 
SomiiB  OooBT  WILL  BOT  CoBSiDBB  Objboxzon,  ou  appeal,  that  no  finding 

in  writing  waa  made  and  filed  by  the  judge  below,  when  no  exoeptifla 


Suit  for  an  injunctioiL    The  opimon  states  the  facts. 

JE.  EwribfU  and  J.  O.  Knapp^  for  the  appellants. 

D.  W.  SmaU  and  J.  Downer^  for  the  respondents. 

By  CSourty  Daas^  C.  J.  Theore  is  no  doubt  of  the  power  of  a 
OQQrt  of  eqoity  to  interfere  by  iiyunction  to  prohibit  iiyories 
oowiSMned  by  the  back  flowage  of  water,  in  cases  like  the 
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Bat  in  fhia  proceeding,  there  is  one  feature  which  we  con- 
iider  oonclasive  upon  the  rights  of  the  parties;  it  is  the  length 
of  time  which  the  plaintiff  permitted  to  pass  after  the  erection 
of  the  dam  in  question  and  before  the  commencement  of  his 
suit  to  restrain  its  construction  or  continuance.   Nineteen  years 
elapsed  between  the  building  of  the  dam  and  the  institution  of 
this  action.    The  dam  was  begun  in  August,  1837;  this  suit 
in  August,  1856.   In  less  than  twelve  months  more  his  remedjr 
at  law,  by  action  on  the  case,  would  have  been  barred.   In  the 
mean  time,  the  dam  was  four  times  destroyed  by  floods,  and 
as  often  rebuilt  by  the  defendants.    During  all  tiie  time,  the 
plaintiff  resided  in  the  immediate  neighborhood  and  upon  the 
premises,  for  the  injury  to  which  he  now  complains.    With 
the  exception  of  a  verbal  notice  to  the  defendants  at  the  time 
the  dam  was  origioally  built — ^that  its  erection  would  be  an 
infringement  of  his  rights^-he  remained  during  all  the  time 
a  calm  and  constant  observer  of  every  step  taken  and  every 
movement  made  by  the  defendants,  without  one  word  of  com- 
plaint or  warning.    He  commenced  no  suit;  consulted  no  at- 
torney.   No  fraud,  misrepresentation,  or  unfEiir  dealing  on  the 
part  of  the  defendants  is  alleged;  no  accident,  mistake,  or  ex- 
cuse for  the  delay  on  his  part  is  set  up.  After  nineteen  years  of 
profound  sleep,  he  seems  suddenly  to  have  awakened  to  a  sense 
of  his  position;  and  finding  the  dam  for  a  fifth  time  swept  away 
by  high  water,  and  the  defendants  engaged  in  replacing  it,  the 
same  as  before,  he  asks  of  a  court  of  equity  that  they  be  re- 
strained.    Could  a  more  preposterous  projXMdtion  be  urged? 
A  statement  of  these  facts  constitutes  the  strongest  refotatton 
of  his  claim  for  relief 

The  granting  or  refusal  of  injunctions  rests  in  the  sound  dis- 
cretion of  the  court  They  are  never  granted  when  they  are 
against  good  conscience,  or  productive  of  hardship,  oppression, 
injustice,  or  public  or  private  mischief.  The  plaintiff,  by  his 
silence  and  acquiescence,  has  invited  and  encouraged  the  de- 
fendants to  expend  their  time  and  means  in  the  construction 
and  repairing  of  the  dam,  and  the  mills  and  machinery  used 
in  connection  with  it.  In  them  they  have  a  large  pecuniary 
interest;  and  though  they  may  have  erected  them  for  purposes 
of  private  speculation,  tiiey  are  nevertheless  entitled  to  the 
consideration  of  the  court.  The  public  have  a  large  interest 
in  the  improvements  created  by  their  capital  and  enterprise. 

During  the  greater  portion  of  the  time  since  the  erection  of 
the  dam  in  question,  the  building  and  maintaining  of  dams 
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and  miUs  have  been  bo  mnch  regarded  matters  of  pnblio  eon- 
earn  ihat  they  have  been,  and  now  are,  focrtered  and  protected 
by  atatatoiy  lawB.  For  a  court  now  to  interfere  and  say  to  the 
defendants  that  they  shall  not  rebuild  their  dam,  because  by 
an  aoddent  against  which  it  was  impossible  for  them  to  guard 
U  has  been  destroyed,  and  their  mills  and  machinery  thereby 
rendered  temporarily  useless,  would  be  an  act  of  gross  oppres- 
sion and  injustice. 

The  court  lends  its  aid  ooly  to  the  vigilant,  active,  and  faith- 
foL  This  tardy  application  must  be  regarded  as  made  in  bad 
Cidth.  After  his  gross  and  imparalleled  negligence,  the  plain- 
tiff  can  have  no  standing  in  court  for  the  purpose  of  asking  the 
relief  here  sought.  Unreasonable  delay,  and  mere  lapse  of 
time,  independently  of  any  statute  of  limitations,  constitute  a 
defense  in  a  court  of  equity.  This  doctrine  is  very  andent, 
and  established  by  a  great  number  of  decisions. 

In  the  leading  case  of  Smiih  v.  Clay^  Amb.  645,  Lord  Cam- 
den  said:  '^A  court  of  equity  which  is  never  active  in  relief 
against  conscience  or  public  convenience  has  always  refused 
its  aid  to  stale  demands,  where  the  party  has  slept  upon  his 
fights,  and  acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence.  Where  these  are  wanting,  the 
court  is  passive,  and  does  nothing.  Laches  and  neglect  are 
always  discountenanced;  and  therefore,  from  the  beginning  of 
the  jurisdiction,  there  was  always  a  limitation  to  suits  in  this 
court'' 

In  McKnighi  v.  Tayhr,  1  How.  161,  a  bill  filed  to  adjust 
matters  of  account,  which  were  not  barred  by  the  statute 
of  limitations,  was  dismissed  for  want  of  reasonable  dili- 
gence. Taney,  C.  J.,  adopts  the  language  of  Lord  Camden, 
and  adds:  ''It  is  not  merely  on  presumption  of  payment,  or  in 
analogy  to  the  statute  of  limitations,  that  a  court  of  chancery 
refuses  to  lend  its  aid  to  stale  demands." 

In  Haight  v.  Ptoprieton  of  Morris  Aqtuduetj  4  Wash. 
C.  C.  601,  the  defendants  having  had  the  adverse  possession 
for  twenty  years  of  certain  water,  which  had  previously  flowed 
into  the  plaintiff's  mOl-pond,  which  they  had  used  during  that 
period  by  means  of  an  aqueduct  for  supplying  water  to  the 
town  of  Morristown,  suffered  it  to  go  into  disuse,  in  consequence 
of  a  decay  of  the  logs  of  the  aqueduct,  for  three  years,  dur- 
ing which  the  water  again  flowed  into  the  plaintiff's  pond. 
Upon  the  defendants  commencing  the  reconstruction  of  the 
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aqueduct,  the  plaintiffs  applied  for  an  injunction,  which  waa 
refused,  on  the  ground  that  twenty  years'  possession  vested  a 
complete  title  to  the  water  in  the  defendants.  In  passing  upon 
the  case,  Washington,  J.,  says:  ^'The  next  objection  to  the  in- 
terference of  this  court,  which  I  consider  to  be  insuperable,  ia 
the  acquiescence  of  those  under  whom  the  plaintiffs  claim,  in 
the  construction  of  this  aqueduct  originally;  and  in  their  sub- 
sequent use  and  enjoyment  of  the  water  by  which  it  was  sup- 
plied; which  circumstance,  though  unaccompanied  by  long 
possession,  would  be  sufficient  to  close  the  doors  of  a  court  of 
equity  to  this  application.  In  such  a  case,  the  court  will  not 
only  refuse  to  interfere  in  favor  of  the  party  who  has  thus  ac- 
quiesced, or  been  guilty  of  inexcusable  negligence;  but  will 
even  grant  injunctions  to  restrain  actions  brought  at  law  for 
the  nuisance."  Although  the  latter  proposition  may  not  be 
true,  the  former  is  undoubtedly  the  law  of  such  cases. 

In  the  case  of  Birmingham  Canal  Co,  v.  Uaydy  18  Yes. 
615,  the  plaintiffs  having  permitted  the  defendants  to  proceed 
for  nearly  two  years,  and  to  expend  a  large  sum  of  money  in 
the  erection  of  their  machinery.  Lord  Eldon  refused  an  injunc- 
tion, for  the  reason  that  the  plaintiffs  had  not  commenced 
their  opposition  when  they  could  have  done  so  with  justice. 

If  in  England  two  years'  acquiescence  defeats  a  proceeding 
like  the  present,  how  much  less  delay  ought  to  suffice  for  that 
purpose  in  a  newly  settled  country  like  our  own,  where  by  the 
rapidity  of  our  growth  and  enterprise  a  few  months  oftentimes 
determines  the  destinies  of  our  cities,  villages,  and  places  of 
business  ?  The  diligence  required  by  the  law  ought  to  be 
measured  by  the  mischief  which  would  ensue  from  a  want 
of  it 

The  same  principles  will  be  found  established  in  the  foUowf 
ing  English  and  American  cases:  Bond  v.  Hopkin^^  1  Sch.  & 
Lef.  413,  428;  Hovenden  v.  Annedey,  2  Id.  607,  630-640; 
Stackhouse  v.  BamsUmy  10  Yes.  466;  Beekford  v.  Wade^  17  14- 
87;  Cholm^onddey  v.  Clinton^  2  Jac.  &  W,  1, 138-152;  Portlock 
V.  Gardner,  1  Hare,  594;  Vigers  v.  Pike,  8  CI.  &  Fin.  650;  De- 
oouche  V.  Savetier,  3  Johns.  Ch.  190  [8  Am.  Dec.  478] ;  Kane  V;. 
Bloodgoody  7  Id.  93  [11  Am.  Deo.  417];  Dexter  y.  AmoldjS 
Sunm.  152;  Piatt  v.  Vattiery  9  Pet.  405,  416,  417;  Sherwood  v. 
Sutton,  5  Mason,  143,  145, 146;  Bouman  v.  Waiken,  1  Hbw» 
189;  Gould  v.  Gould,  3  Story,  516;  and  Wetter  v.  Smeaton^  1 
Cox  Ch.  102. 

The  objection  that  no  finding  in  writing  waa  made  and  filed 
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bj  the  judge  is  oremded  for  the  reason  that  no  exoeptton  was 
taken. 
The  judgment  of  the  emmit  ooort  is  affirmed,  with  oosts. 


IvjuvcnoH  MAT  B»  GaAiTTED  TO  RmnAor  OmtVLOW  ov  Lanp:  Adbtmum 
T.  HMeom  Inm  Jitm.  Ox,  16  Wia.  164;  PetUgrtw  ▼.  VOage  qf  EmmtriUi,  26 
Id.  241;  both  citing  the  principal  case;  and  aee  Bo^aer  t.  BamtMpk,  81  Am. 
Doc.  712;  JSarlv.  De  Hart,  72  Id.  396. 

Lf  JUNCTION  WILL  voT  BS  Okahtbd  whsh  AOADisr  GooD  Oo]r8CiiirG%  or 

ptodnctive  of  hardship,  oppression,  injustice^  or  public  or  priyate  mischief. 
The  principal  case  is  an  anthoritj  for  this  proposition  in  PeMom  ▼•  La  Crou$ 
efc.  i?.  ^.,  14  Wis.  447;  Wardm  y,  8uperid$or$qf  F<md  dm  Lae,  Id.  e2li  CM 
T.  SmiA^  16  Id.  066;  bnt  its  oorreetneas  on  this  point  may  be  qnestionable. 

iHJUNCnON  WILL  BB  ReTDBBD  QnB  WbO  HAS  UllBXAaONABLT  I>XLAT>P: 

Avd«  T.  Bteim,  62  Am.  Dec  768;  and  see  8mkh  v.  Thompmm,  64  Id.  126^ 
and  note;  ITetl's  Adm*r  ▼.  ThartUon,  Id.  134;  ManhaO  v.  Means,  66  Id.  444. 
The  principal  case  is  cited  on  this  point  in  Andrews  v.  Farmers*  L,  ^  T.  Co,, 
22  Wis.  296;  Blanchard  ▼.  Doering,  23  Id.  203;  and  the  doctrine  applied  to 
tiie  overflowing  of  lands,  in  Co&6T./9inAA,  16  Id.  666;  Crosby  r.  BrnMh,  19  Id. 
461;  and  see  Ge)6&  ▼.  AnAA,  23  Id.  266;  bat  distingaished  in  ^im^  t.  Horiam 
Irom  tic  Co.,  17  Id.  369,  where  the  injonction  was  granted,  there  being  no 
acqniescence.  And  see  the  principal  case  quoted  in  Sabk  r,  Molimeff,  48  Id. 
833»  a  case  of  reformation,  on  the  point  that  a  ooart  of  equity  aids  only  the 
▼igilaat,  actiTe,  and  faatfafuL 

Obxbotion  will  hot  bb  Oohbidibbd  ov  Apfbal  that  no  finding  in  writ- 
ing was  made  and  filed  by  the  judge  below,  when  no  exception  thereto  was 
tricen:  WUMams  ▼.  Ely^  13  Wis.  6,  citing  the  principal  case  as  holding  this 
point;  so  when  an  action  is  tried  by  the  court  without  a  jury,  the  judgment 
win  not  be  reversed  because  there  are  no  separate  findings  of  fact  and  con- 
duaicms  of  ]aw»  maless  aa  exception  is  taken  forthat  osusein  the  court  below: 
yi%l|iwwittT,  ITiitoliwwrCft,  46 Id>  2W,  wtiag  the priDfl^ 
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[9  WiSCOBSIH,  S3&] 

Wabt  or  JoBomorioH  mat  si  Shown  in  Aonov  ov  JuDaKurr,  it 

seems,  where  the  record  recites  the  jurisdictional  facti^  as  well  as  where 

the  record  is  silent. 
OouHis  ov  Onb  Statb  abb  hot  Booh  o  to  Takb  Jupioul  NonoB  of  the 

laws  of  another  state,  but  they  must  be  proved  like  other  foreign  laws. 
Xaws  ov  Akotheb  Statb  abb  Pbisumbd  to  bb  Samb  as  Thoab  or  Thu 

Statb,  in  the  absence  of  any  proof  to  the  contrary;  and  it  is  incumbent 

on  the  party  relying  on  any  difference  to  prove  it. 

RVUBV    OF    80IIMOH8,  DiRBOTBD  TO    TwO    DHRH1)AHTa»    DOBS  HOT    ShOW 

I^OAL  Sbbviob  where  it  i%  "I  have  served  this  writ  on  defendant,  P. 
H*  and  W.  B^,  by  leaving  a  certified  copy  with  his  family."  It  does  not 
show  which  defendant  was  served,  or  that  a  copy  was  left  with  some  pe> 
son  of  snItsMe  age  and  discretion. 
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JuBUiDiicnoir  ov  Coubt  Maxxs  Judokknt  Conglusivx,  and  the  queslioii  ol 
residanoe  is  not  material,  except  ae  a  step  in  determining  that  joriadio- 
tion. 

Rboobd  oainroT  bb  SusTAoraD  JS  That  of  Judgxbht,  it  eeema,  where  it 
ahowB  the  iagaing  of  the  writ^  the  retom,  and  adooket  entry  simply  that 
"the  oonrt  grant  judgment,**  without  showing  whaA  the  jodgment  was. 

Action  on  a  judgment  The  fiEtots  aie  soflBdentlj  stated  in 
the  opinion. 

HI  E.  Frinhf  toot  fhe  plaintifib  in  eiror. 

AbboU  and  Clark^  tat  the  defendant  in  enor. 

B7  Conrty  Paine,  J,  This  was  an  action  on  a  jndgment  of 
the  court  of  common  pleas  of  Meroer  county,  in  the  state  of 
Pennsylvania.  The  defendants  pleaded  nal  tid  record^  and  a 
special  plea,  averring  that  neither  of  them  was  ever  served 
with  process,  nor  ever  appeared  in  the  suit  To  this  plea 
there  was  a  demurrer,  which  was  overruled,  and  the  plaintiff 
then  replied  that  the  court  of  common  pleas  in  Pennsylvania 
had  jurisdiction  of  the  cause  and  of  the  parties,  etc. 

The  record  was  offered  in  evidence,  objected  to  by  the  de- 
fendants, admitted,  and  exception  taken.  After  the  plaintiff 
rested,  the  defendants'  counsel  offered  in  evidence  Purdon's 
digest  of  the  laws  of  Pennsylvania,  for  the  purpose  of  show- 
ing  that  there  was  no  service  on  the  defendants.  It  was  ob- 
jected to,  and  the  court  rejected  the  evidence,  on  the  ground 
that  it  was  not  published  by  authority;  holding  that  it  was 
not  proper  either  for  the  court  or  jury.  The  plaintiff  had  judg- 
ment, and  the  case  is  brought  here  by  writ  of  error. 

Assuming  the  record  offered  to  be  a  sufficient  record  of  a 
judgment  upop  which  to  sustain  an  action,  the  case  presents 
several  questions  of  much  interest,  which  were  discussed  on 
the  argument  Ever  since  the  case  BiasM  v.  Briggsy  9  liass. 
462  [6  Am.  Dec.  88],  it  has  been  held  that  the  judgments  of 
other  states,  to  which  full  faith  and  credit  are  required  to  be 
given  by  the  constitution  of  the  United  States,  are  only  those 
in  which  the  courts  rendering  them  had  jurisdiction  of  the 
Buits  and  parties;  and  such  jurisdiction  has  been  allowed  to 
be  questioned  by  the  party  against  whom  such  judgments  are 
setup. 

But  there  is  great  conflict  and  uncertainty  among  the  cases 
as  to  the  extent  of  this  right  Some  courts  hold  the  doctrine 
laid  down  by  the  supreme  court  of  New  York  in  Starbuek  v. 
Murray,  6  Wend.  148  [21  Am.  Deo.  172],  that  the  defendant 
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may  contradict  the  express  allegations  of  the  alleged  reoord, 
as  to  jurisdictional  &ciB^  on  the  ground  that  if  there  was  no 
jurisdiction,  then,  as  to  him,  it  was  no  record.  Other  cases 
entirely  dissent  from  this  rale,  and  some  haye  criticised  it 
with  some  severity.  Thus,  in  Lincoln  y.  2Wer,  2  McLean, 
473,  Justice  McLean  denies  its  correctness,  and  contends  that 
if  the  ayerments  in  the  record  as  to  jurisdictional  £Eusts  may 
be  denied,  there  is  no  reason  why  any  other  fBCtB  alleged  may 
not  as  well  be  denied.  And  in  WUion  y.  Jaebon^  10  Mo.  834, 
the  court,  m  commenting  on  the  same  case,  asks;  '^Is  there 
anything  monstrous  in  the  proposition  that  a  record  should  be 
conclusiye  cm  the  question  of  jurisdiction,  any  more  than  it 
should  be  conclusiye  of  other  £Etcts  equally  &tal  to  the  interests 
of  the  party  to  be  affected  by  the  judgment?"  Now,  it  seems 
to  me  that  this  question  may  readily  be  answered  in  the  aflBrm- 
atiye.  And  that  it  is  obyiously  much  more  monstrous  to  say 
that  a  party  shall  be  concluded  by  an  ayerment  in  a  record 
that  he  was  served  with  process,  from  showing  that  he  never 
was  so  served,  and  that  the  court  never  had  any  jurisdiction  over 
him,  than  to  say,  such  jurisdiction  being  undisputed,  that  he 
shall  be  bound  by  the  other  averments  of  the  record.  Because 
the  reason  upon  which  the  conclusiveness  of  records  rests  is 
that  the  parties  have  been  served,  have  had  an  opportunity  to 
defend  their  interests,  and  see  to  it  that  the  record  is  truly 
made  up.  And  when  this  is  so,  there  is  nothing  ''monstrous'' 
at  all  in  holding  them  bound  by  it.  But  where  this  is  not  so, 
where  the  party  has,  in  fact,  never  been  served,  never  had  an 
opportunity  to  defend,  to  hold  him  absolutely  concluded  by  a 
false  ayerment  in  a  record  to  the  contrary  would  seem  to  be 
the  very  essence  of  injustice. 

These  very  cases  admit  that  if  the  want  of  jurisdiction  ap- 
pears on  the  record  itself,  then  the  party  is  not  bound  by  it, 
but  may  disregard  all  its  averments.  So  the  Missouri  court 
and  others,  as  in  HaU  v.  WHUamSj  6  Pick.  232  [17  Am.  Dec. 
356],  admit  that  where  the  record  is  silent  as  to  the  jurisdic* 
tional  facts,  the  party  may  aver  and  prove  that  there  was  no 
jurisdiction,  and  thus  destroy  the  effect  of  the  record.  This 
can  only  be  upon  the  ground  that  if  there  was  no  jurisdictioui 
then  the  pretended  record  is  no  record,  and  the  doctrine  of 
conclusiveness  does  not  apply  to  it.  But  this  want  of  juris- 
diction, if  it  can  be  established,  would  have  the  same  effect 
upon  the  record  which  averred  the  facts  necessary  to  show 
jurisdiction  as  upon  one  silent  as  to  them.    To  say,  therefore. 
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that  when  a  record  avers  each  facts  a  party  shall  not  bo  per- 
mitted to  deny  them,  becaose  that  is  contradicting  a  record, 
does  seem,  as  Judge  Marcy  says,  to  be  assuming  the  whole 
question,  for  the  question  whether  it  is  a  record  or  not  is  the 
very  thing  put  in  issue.  A  party  would  probably  not  be  pfe- 
eluded  from  showing  that  a  paper  offered  against  him  as  a 
record  was  a  forgery.  But  suppose  it  contained  an  allegation 
that  it  was  not  a  forgery,  would  he  then  be  precluded?  Mani- 
festly not,  because  on  the  theory  that  it  was  a  forgery  the 
allegation,  in  itself,  that  it  was  not,  would  fall  with  the  rest  of 
it.  So  of  these  averments  as  to  jurisdictional  £em^.  If  there 
was  no  jurisdiction,  they  fall  with  the  rest  of  the  record.  And 
to  give  such  averments  effect  as  records,  in  determining  the 
very  question  whether  they  are  entitled  to  such  effect,  would 
seem  to  be  a  method  of  determining  a  question  about  as  un- 
satisfactory as  could  well  be  devised. 

Where  the  record  is  silent  as  to  the  jurisdictional  iacts,  and 
the  party  avers  that  he  was  never  served,  and  never  appeared, 
etc.,  and  the  court  allows  him  to  prove  that  for  the  purpose  of 
ghowing  a  want  of  jurisdiction,  it  necessarily  suspends  its 
judgment  on  the  question  whether  the  alleged  record  is  really 
a  record,  until  the  question  of  jurisdiction  is  determined.  And 
I  can  see  no  reason  why  the  same  course  should  not  be  pur- 
sued, where  the  alleged  record  avers  the  jurisdictional  facts, 
and  why  the  court  should  not  suspend  its  judgment  on  those 
allegations  as  well  as  the  others.  And  there  is  no  other  pos- 
sible way  of  avoiding  that  extreme  of  injustice,  the  holding  of 
a  party  bound  by  a  record  of  a  proceeding  of  which  he  never 
had  notice,  or  opportunity  to  defend  himself.  And  it  is  no 
answer  to  say  that  to  allow  such  proof  is  to  contradict  a  reo- 
ord,  for  this  is  assuming  the  whole  issue,  inasmuch  as  if  there 
was  no  jurisdiction;  then  according  to  all  the  authorities  these 
allegations  are  not  a  record.  And  to  give  them  that  effect,  in 
determining  the  very  question  whether  they  are  entitied  to 
that  effect  or  not,  is  a  rule  of  decision  the  logic  or  justice  of 
which  I  am  totally  unable  to  perceive.  It  is  allowing  that 
which  is  not  in  truth  a  record  to  make  itself  one  by  a  fedse 
allegation  that  it  is  one. 

It  is  jurisdiction  only  that  gives  to  a  record  its  character  of 
conclusiveness.  It  is  therefore  logically  impossible,  whatever 
it  may  be  legally,  to  make  a  record  without  jurisdiction  that 
shall  be  conclusive  as  to  jurisdictional  averments,  or  any  other. 
When  it  is  conceded,  therefore,  that  if  the  record  is  silent  oa 
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the  Bubject  a  wmnt  of  jnrisdiotion  may  be  shown  to  defintt  it| 
I  cannot  comprehend  how,  even  thoi^^  it  contahi  the  neoee- 
Baiy  avermentSy  the  court  can  refnee  to  inquire  on  the  ground 
that  it  is  estopped  by  a  record,  for  by  its  own  concession,  if 
the  inquiry  was  made,  it  might  appear  that  the  pretended  rec- 
ord was  an  entire  nullity.  I  can  see,  therefore,  no  reason  for 
any  distinction  as  to  the  right  of  the  party  to  inquire  into  the 
jurisdiction  between  cases  where  the  record  is  silent  as  to  and 
those  where  it  avers  the  facts  necessary  to  show  it.  And  the 
learned  writer  of  the  notes  to  2  Am.  Lead.  Cas.  788,  intimates 
that  there  is  ''  no  middle  ground  between  throwing  the  whole 
question  of  jurisdiction  open  to  examination,"  and  holding  the 
records  conclusive  in  all  cases,  as  well  to  jurisdicticm  as  to 
everything  else. 

Which  of  these  rules  is  the  true  one  is  a  question  of  vital 
interest  I  confess  that  to  my  own  mind  the  rule  laid  down 
in  Starbuch  v.  Murray^  6  Wend.  148  [21  Am.  Dec.  172],  seems 
so,  if  the  question  is  to  be  decided  upon  principle.  How  it 
would  be  held  wpoa  the  weight  of  authority  is  much  more 
doubifuL 

Whoi  the  case  of  MiU$  v.  Duryee,  7  Cranch,  481,  was  first 
decided,  it  was  very  generally  supposed  to  have  settled  the 
question  against  the  n^t  to  inquire  into  the  jurisdiction  in 
any  case;  thus  it  was  so  considered  in  Comrnanwealth  v.  Chreen 
17  Mass.  545.  But  afterwards,  in  HaU  y.  WilliafM,  6  Pick* 
232  [17  Am.  Dec.  856],  before  cited,  that  court  said  that  in  its 
former  decision  it  had  ^  yielded  a  painful  deference "  to  the 
ease  of  MiU$  v.  Duryeej  aupra^  without  close  examination,  and 
on  reviewing  the  matter,  held  that  the  jurisdiction  might  be 
inquired  into  where  the  record  was  silent  on  the  subject. 
Though  the  court  said  if  it  appeared  by  the  record  that  the 
defendant  had  notice  ix  appeared  in  defense,  they  were  ''  in- 
clined to  think  it  could  not  be  gainsaid."  But*in  Ewer  y. 
Coffiny  1  Cush.  28  [48  Am.  Dec.  587],  this  remark  is  called  a 
dictum  of  Chief  Justice  Paricerp  and  this  case,  as  well  as  that 
of  Olea$<m  v.  Dodd,  4  Met.  333,  indicates  a  decided  leaning  in 
finror  of  the  right  of  inquiring  into  the  jurisdiction.  This  right 
seems  essential  for  the  purpose  of  preventing  the  courts  of  one 
state  firom  assuming  a  juzisdicticRi  over  the  citizens  of  another, 
who  have  never  been  within  its  actual  jurisdiction,  or  where 
they  could  be  legally  served  with  its  piocess.  But  if  it  be 
once  established  that  an  averment  in  a  record  showing  legal 
service  can  neyer  be  eontniyerted,  such  an  unwarrantable 
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jiiiifldiction  can  easily  be  asBomed  and  exercised.  For  any 
state  which  desires  to  bind  the  citizens  of  other  states  by  liti- 
gation in  its  own  courts  may  readily  provide  that  notice  may 
be  sent  to  them  in  the  states  where  they  reside;  but  that  its 
records  shall  by  k  ficticm  be  so  made  up  as  to  show  perscmal 
service  within  its  limits.  Then  when  the  record  was  sent  to 
the  state  where  the  party  resided  to  be  enforced,  he  would  be 
bound  by  it,  and  could  not  aver  to  the  contrary.  The  ten- 
dency of  decisions  in  the  state  courts  has  therefore  been  to  re- 
Strict  the  operation  of  the  decision  in  MiUs  v.  Duryeej  7  Cranch, 
481,  to  the  narrowest  possible  limits,  and  to  assert  as  feur  as  IKMsi- 
ble  the  right  to  inquire  into  the  jurisdiction.  There  are,  how- 
ever, very  many  authorities  which  hold  that  where  the  record 
expressly  avers  the  facts  necessary  to  show  jurisdiction,  it  can- 
not be  controverted.  They  are  most  of  them  referred  to  in 
2  Am.  Lead.  Gas.,  and  the  subject  is  very  £Edrly  presented  in 
the  case  of  WUcoz  v.  Kasnck,  2  Mich.  165. 

But  the  view  we  have  taken  of  the  record  offered  in  this  ease 
renders  it  unnecessary  for  us  to  determine  this  vexed  question, 
for  we  think  it  appears  on  its  hce  that  one  of  the  defendants 
at  least  was  never  served  with  process.  And  that  consequently 
there  was  no  jurisdiction  as  to  him.  This  record  is  undoubt- 
edly entitled  to  the  credit  and  effect  it  would  have  by  the  laws 
of  Pennsylvania.  But  here  the  question  meets  us,  How  are 
those  laws  to  be  known?  Must  this  court  take  judicial  notice 
of  them?  or  must  they  be  averred  and  proved?  If  the  latter, 
on  whom  does  the  burden  rest?  And  if  there  be  no  proof  by 
either  party  on  the  subject,  is  there  any  presumption  on  which 
the  court  should  act? 

It  would  seem  that  these  questions,  so  frequently  occurring 
under  our  political  system,  should  have  been  settled  befiwe 
this.  But  there  is  considerable  conflict  and  uncertainty  to  be 
found  in  the  authorities  on  the  subject.  These  questions  are 
asked  in  the  case  of  WiUon  v.  Jaeksanj  10  Mo.  834.  But  the 
court  does  not  determine  them,  but  after  alluding  to  some 
cases  which  hold  that  courts  in  such  cases  are  bound  to  take 
notice  of  the  laws  of  other  states,  disposes  of  the  case  without 
saying  whether  it  is  bound  to  take  notice  of  the  laws  of  Vir- 
ginia or  not.  The  editor  of  the  notes  to  2  Am.  Lead.  Cas. 
784,  says  "it  would  seem"  that  courts  are  bound  to  take  such 
notice.  The  only  state  case  there  dted  which  sustains  this 
rule  is  Clarke  v.  Day^  2  Leigh,  172. 

In  Wilson  v.  /ocJtaon,  before  cited,  the  court  quotes  the  id- 
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lowing  remark  of  Judge  Cowen,  8  PhilL  Ey.  9Q2:  ''All  tho 
decisions  which  have  been  made  oyermling  the  plea  of  nU  dd>ei^ 
when  pleaded  to  a  declaration  on  a  jtflgment  of  a  neighboring 
state,  seems  to  ns  as  virtually  maintaining  the  domestic  char^ 
acter  of  such  judgments  to  ihe  extent  of  requiring  the  court 
which  is  to  pass  upon  its  effects  to  take  judicial  notice  of  the 
local  law  upon  which  that  effect  depends.  For  how  else  caa 
it  be  determined  upon  demurrer  that  ml  debet  is  improper?'' 

It  is  not  here  claimed  that  those  decisions  have  expressly 
held  that  the  courts  were  bound  to  take  such  notice,  but  the 
conclusion  is  derived  from  the  £Eict  that  they  could  not  other- 
wise determine  the  plea  on  demurrer.  But  it  would  seem  that 
reference  to  a  weUnsettled  rule  would  enable  them  to  determine 
such  a  plea  without  actually  taking  such  notice;  that  is,  that 
whenever  it  becomes  necessary  for  the  courts  of  a  country  to 
determine  any  question  according  to  the  laws  of  another,  in 
the  absence  of  any  proof  to  the  contrary,  those  laws  are  pre- 
somed  to  be  the  same  as  its  own:  SherriU  v.  Hopkins^  1  Cow. 
103:  Legg  v.  Legg^  8  Mass.  99;  Holmse  v.  Brw^ghUmj  10  Wend. 
75  [25  Am.  Dec.  536];  Monroe  v.  Douglaee,  5  N.  Y.  447.  Act- 
hag  upon  this  presumption,  each  court  would,  in  determining 
such  a  demurrer,  give  the  record  such  offset  as  it  would  bo 
entitled  to  by  its  own  laws;  and  it  is  probably  because  tha 
laws  of  the  several  states,  as  to  the  mode  of  obtaining  jurisdio* 
tion  over  parties,  and  the  effect  of  records,  are  so  substantially 
alike  that  questions  concerning  their  difference  have  not  oftener 
been  raised,  and  courts  compelled  to  determine  more  definitely 
in  such  cases  the  exact  principles  upon  which  they  have  pro- 
ceeded. 

The  act  of  congress  requiring  such  fSsuth  and^credit  to  be 
given  to  judgments  as  they  would  have  in  the^states  where  ren- 
dered does  not  profess  to  determine  in  what  manner  the  courts 
shall  ascertain  such  effect,  and  cannot  be  construed  as  making 
it  imperative  on  them  to  take  judicial  cognizance  of  the  laws 
of  other  states.  There  are  many  cases  where  courts  are  bound 
to  decide  upon  contracts  accordhig  to  the  laws  of  other  states, 
where  they  were  made  or  are  to  be  performed.  But  it  has 
never  been  held  that  in  such  cases  they  were  bound  to  take 
judicial  notice  of  those  laws.  So  here,  the  constitution  and 
act  of  congress  require  the  effect  and  credit  of  judgments 
to  be  determined  according  to  the  law  of  the  state  where  ren- 
dered, but  leave  the  manner  in  which  courts  shall  ascertain 
those  laws  to  be  determined  by  the  general  principles  of  plead* 
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ing  and  proof  applicable  to  the  subject  The  act  of  congrees 
does  not  undertake  to  determine  this,  and  even  if  it  did,  it  iB 
very  doubtful  whether  ^t  would  be  competent  for  congress 
to  provide  in  what  manner  the  laws  of  one  state  should  be 
proved  in  another. 

In  the  case  of  Ohio  v.  Hinchmanj  27  Pa.  St.  479,  the  su- 
preme court  of  Pennsylvania  held  that  they  were  bound  in  a 
suit  on  record  from  Ohio  to  take  notice  of  the  laws  of  Ohio. 
The  reason  given  is,  that  it  was  a  question  arising  under  the 
oenstitution  and  laws  of  the  United  States,  that  if  its  decision 
should  be  against  the  right  claimed,  it  would  be  reviewable 
by  the  United  States  supreme  court,  and  that  court  would 
take  notice  of  the  laws  of  Ohio;  and  to  avoid  so  discordant  a 
proceeding  as  to  have  the  court  of  original  jurisdiction  decide 
according  to  one  rule,  and  the.  appellate  court  according  to 
another,  th0  court  of  Pennsylvania  held  that  it  was  also  bound 
to  take  notice  of  the  laws  of  Ohio. 

This  is  a  novel  and  somewhat  circuitous  method  of  reason- 
ing, and  I  confess  the  conclusion  does  not  seem  to  me  to  fol- 
low from  the  premises.  For  even  conceding  the  appellate 
jurisdiction  here  asserted,  it  does  not  follow  that  the  United 
States  supreme  court  would  be  entitled  to  hold  that  the  states 
occupy  the  same  relations  to  each  other  that  they  do  to  the 
federal  government,  or  that  it  does  to  them.  And  if  they  do 
not,  and  the  court  of  Pennsylvania  was  not  bound  to  take 
judicial  notice  of  the  laws  of  Ohio,  but  in  the  absence  of  any 
proof  on  the  subject,  was  entitled  to  presume  them  to  be  in 
accordance  with  its  own,  it  would  seem  that  the  appellate 
court  in  reviewing  its  decision  should  act  upon  the  rule  by 
which  the  state  court  was  authorized  to  decide.  And  if  by 
this  rule  thete  was  any  failure  in  executing  the  judgment  ac- 
cording to  the  laws  of  Ohio,  it  should  be  held  to  arise  from 
the  default  of  the  party  relying  on  the  record,  in  not  produc- 
ing  to  the  state  court  the  necessary  proof  as  to  what  those  laws 
were,  and  not  from  any  denial  of  a  right  secured  by  the  con* 
stitution  or  the  laws  of  congress.  I  think^  therefore,  that  this 
case  furnishes  no  sufficient  reason  for  holding  that  the  courts 
of  one  state  are  bound  to  take  notice  of  the  laws  of  another. 

On  the  contrary,  I  think  this  should  be  determined  by  those 
principles  which  have  been  settled  as  applicable  to  other 
questions.  The  relation  of  the  states  to  each  other,  as  to  mai» 
ters  not  surrendered  to  the  general  government,  is  correctly 
stated  in  1  Green.  £«v.,  sec.  489,  as  '^those  of  foreign  states 


June,  1859.]  Rapx  v.  HsATcm.  277 

in  cloee  friendship.'*  And  whatever  relaxation  this  "clofle 
friendship"  ought  to  induce,  or  may  have  induced  in  the  strict 
rules  of  proof,  yet  it  is  there  said  that,  ''upon  strict  prind* 
pies  of  evidence,  the  laws  and  public  documents  of  one  state 
can  be  proved  in  the  courts  of  another  only  as  other  foreign 
laws."  And  whatever  relaxation  of  the  rule  has  occurred  has 
been  directed  to  the  method  of  proof  without  it  ever  having 
been  suggested  that  it  was  incumbent  on  the  courts  of  one 
state  to  dispense  with  proof  entirely,  and  take  judicial  notice 
of  the  laws  of  another.  Such  being  the  general  rule,  as  I  have 
already  endeavored  to  show  that  there  is  nothing  in  the  con- 
stitution or  act  of  congress  which  requires  it,  I  see  no  reason 
for  holding  that  the  laws  of  other  states  should  be  ascertained 
in  a  different  manner,  when  deciding  on  the  effect  of  a  record, 
from  that  in  which  they  are  ascertained  in  other  cases.  And 
that  the  true  rule  is,  that,  in  such  cases,  courts  are  not  bound 
to  take  actual  notice  of  the  laws  of  other  states,  in  the  absence 
of  all  proo^  but  may  presume  them  to  be  in  accordance  with 
their  own.  So  that  wherever  any  difference  is  relied  on,  it  is 
incumbent  on  the  party  relying  on  it  to  prove  such  difference 
for  the  information  of  tiie  court. 

And  this  view  we  believe  to  be  sustained  by  the  authorities. 
In  addition  to  those  already  cited,  the  following  may  be  re- 
ferred to:  In  Pdton  v.  Plainer,  13  Ohio,  209  [42  Am.  Dec. 
197],  the  court,  mingling,  perhaps,  some  deserved  sarcasm  with 
its  law,  remarks:  "This  court  is  not  bound  to  take  notice,  ex 
afficiOj  of  the  laws  of  other  states,  and  it  is  no  enviable  task  to 
keep  pace  with  the  Solons  of  our  own.  When  a  question  de- 
pends on  the  laws  of  a  sister  state,  in  our  courts,  such  lawi 
are  a  part  of  the  evidence  in  the  case,  and,  like  another  £act^ 
must  be  proved  by  him  who  holds  the  affirmative." 

In  Harton  v.  CrUehfieldy  18  HI.  133,  the  question  being 
whether  a  party  who  had  been  sued  before  a  justice  in  Ohio, 
and  appeared  and  defended  and  obtained  judgment  in  his  favor, 
from  which  an  appeal  was  afterwards  t^en,  of  which  he  had 
no  notice,  was  concluded  by  the  judgment  against  him  on  the 
appeal;  the  court  held  that  the  fact  of  judgment  being  ren- 
dered on  the  appeal  was  prima  fdde  evidence  of  jurisdiction, 
and  if  the  party  desired  to  rebut  it,  he  should  show  that  the 
laws  of  Ohio  required  another  service  on  the  appeaL 

In  Draggoo  v.  Orahamj  9  Ind.  212,  involving  a  record  from 
Ohio^  the  court  says:  "  In  the  absence  of  proof  of  the  law  of 
Ohio,  at  the  date  of  the  judgment^  we  might  have  to  presume 
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it  to  be  the  same  as  our  own/'  These  cases  are  referred  to  as 
applying  the  general  rule  in  regard  to  the  proof  of  the  laws  of 
other  states,  to  cases  involving  the  effect  of  records,  and  we 
can  perceive  no  reason  for  making  any  distinction. 

Applying  these  conclusions  to  this  case,  we  think  the  court 
below,  in  the  absence  of  any  legal  proof  as  to  what  were  the 
laws  of  Pennsylvania,  should  have  presumed  them  to  be  in 
accordance  with  our  own.  And^if,  on  that  presumption,  the 
record  was  sufficient,  it  would  have  devolved  on  the  defendants 
to  have  shown  it  actually  otherwise  by  the  law  of  Pennsyl- 
vania. If  insufficient,  the  burden  would  have  been  on  the 
plaintiff.  We  think  it  was  insufficient,  for  the  reason  already 
stated,  that  the  return  shows  that  there  was  no  legal  servioe  of 
the  process. 

The  return  is  in  these  words:  "  I  have  served  this  writ  on 
defendant,  Peter  Rape  and  William  Rape,  by  leaving  a  certi- 
fied  copy  with  his  family,  in  their  residence,  on  the  fifteenth 
day  of  April.    John  Forker,  sheriff." 

It  is  true,  this  return  contains  the  names  of  both  defendants, 
but  with  that  exception  the  entire  return  indicates  but  a  single 
service,  which  was  by  leaving  a  certified  copy  with  the  family 
of  one  of  the  defendants,  but  which  one  does  not  appear.  This 
was  clearly  no  service  as  to  the  other,  and  if  sufficient  as  to 
one,  the  return,  not  showing  which  one,  would  be  void  for  un- 
certainty. But  there  was  no  legal  service  made.  The  copy 
left  was  left  "  with  his  family."  This  would  be  true  if  left 
with  a  child  or  other  person  without  discretion.  All  laws  with 
which  we  are  acquainted,  providing  for  this  mode  of  servioe, 
require  the  copy  to  be  left  with  some  person  of  suitable  age 
and  discretion.  And  such,  were  the  inquiry  to  be  made,  would 
seem  to  have  been  the  law  of  Pennsylvania.  We  are  bound  to 
presume,  therefore^  that  the  courts  of  that  state  would  hold 
the  service  set  forth  here  insufficient  to  confer  jurisdiction  over 
the  parties. 

There  can  be  no  doubt  that  where  the  manner  of  service  is 
set  forth  in  the  record  presented,  the  court  may  look  into  it  to 
see  whether  it  conferred  jurisdiction.  The  case  of  Ewen  v. 
Coffin^  1  Gush.  23  [48  Am.  Dec.  687],  fiilly  sustains  this  posi- 
tion. 

It  was  suggested  on  the  argument  that  the  defendants  re- 
sided in  Pennsylvania,  and  were  therefore  bound  by  the  record. 
But  we  apprehend  that  the  question  of  residence  is  in  no  case 
material^  except  as  a  step  in  determining  the  jurisdiction  of 
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the  court  It  is  tluB  latter  jnrisdictioii  which  makes  tha 
judgment  oondusiTe — ^not  mere  political  subjection  to  the  sov- 
ereignty where  it  was  rendered.  The  latter  is  material  only 
as  it  bears  upon  the  former.  If  a  citizen  of  one  state  goes  into 
another,  and  is  there  served  with  its  process,  he  is  bound  by 
the  judgment,  though  he  did  not  reside  there.  And  this  was 
held  in  BisseU  v.  BriggSy  9  Mass.  462  [6  Am.  Dec.  88].  And 
on  the  other  hand,  if  a  judgment  is  rendered  in  a  state  against 
one  of  its  own  citizens,  and  the  record  showed  that  the  court 
had  no  jurisdiction  over  him,  he  would  not  be  bound  by  it, 
though  he  did  reside  there.  The  view  we  have  taken  of  this 
record  renders  the  question  of  residence,  therefore,  immaterial 

We  have  also  great  doubt  whether  the  record  here  presented 
should  be  sustained  as  the  record  of  a  judgment.  It  shows  the 
issuing  of  the  writ,  the  return,  and  then  there  is  a  docket  entry 
that  'Hhe  qourt  grant  judgment."  This  was  doubtless  the  point 
where  interlocutory  judgment  on  default  should  have  been 
entered,  but  what  the  judgment  was  does  not  appear.  There 
are,  then,  the  proceedings  of  the  sheriflf's  jury  in  assessing 
damages,  which  resulted  in  a  finding  that  the  plaintiff  sustained 
damages,  stating  the  amount,  followed  by  a  docket  entry  that 
"  the  court  grant  judgment  on  the  finding  of  the  inquest."  But 
what  is  the  judgment?  Was  it  against  one  or  bolh  of  the  de- 
fendante?  This  the  record  does  not  show.  It  consiste  only  of 
the  docket  entries,  showing  that  judgment  was  probably 
ordered  by  the  court,  but  not  showing  any  record  of  Ihe  judg- 
ment itself 

In  Lincoln  v.  Ibuwr,  2  MoLean,  479,  the  ooort  says:  '^  When 
any  court  is  called  to  receive  as  evidenoe  the  record  of  a  judg- 
menty  foreign  or  domestic,  ite  form  and  substance  must  neces- 
sarily be  examined.  Not^  it  is  true,  as  a  court  of  errors,  but 
to  see  that  it  is  what  it  purports  to  be,  the  record  of  a  judg- 
menl" 

In  BiU  V.  Fiemany  4  Mo.  816,  the  record  offered  showed 
rimilar  entries  by  the  clerk,  but  it  was  held  not  to  amount  to 
the  record  of  a  ju€^;ment. 

In  Fiteh  v.  Porter^  8  Ired.  611,  the  court  held  that  in  an 
action  on  a  record  the  party  must  produce  a  copy  of  the  judg- 
ment itself  and  that  a  scire  facias  to  revive  it,  showing  execu- 
tion issued  on  it,  was  not  sufficient.  And  in  Leveringe  v 
DayUm^  4  Wash.  C.  C.  698,  the  court  held  a  record  of  the 
doctket  entries  not  sufficient.  The  judge  says:  "I  do  not  say 
that  the  record  need  be  made  out  with  the  same  precision  io 
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matters  of  form  as  if  it  were  to  accompany  a  writ  of  error  to 
a  superior  court;  but  the  proceedings  should  be  stated,  and 
the  judgment  ought  to  have,  substantially  at  least,  the  form  of 
a  judgment." 

We  think  there  is  serious  doubt  whether,  under  this  rule,  the 
record  here  offered  is  entitled  to  be  considered  a  judgment 
record.  But  as  it  is  not  necessary  to  determine  the  question 
in  this  case,  we  shall  leave  it  to  be  settled  when  such  necessity 
may  arise. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Dixon,  C.  J.,  took  no  part  in  the  decision  of  this  case,  the 
same  having  been  tried  before  him  at  the  circuit. 

JiTBISDICnOVy    WHETHER    MAT    BE    INQUIRED    DfTO    IX  AOHOM  OV    JuBQ* 

MEMT:  See  Bimeler  ▼.  Dammm,  39  Am.  Deo.  430;  PttUm  v.  PUmter,  42  Id.  197» 
Wood  V.  WcOkinBon,  44  Id.  562;  Welch  ▼.  Sykea,  Id.  689;  Sherrdrd  y.  NaiuB, 
62  Id.  508;  Phelps  y.  Brewer,  57  Id.  56.  In  an  action  to  enforce  a  jndgment^ 
the  want  of  jurisdiction  may  be  shown:  Cctrrv,  Commercial  Bank,  16  Wis.  52; 
Bresee  v.  SUles,  22  Id.  126;  and  see  Pollard  y.  Wegener,  13  Id.  572,  574;  5dli- 
man  y.  PacqueUe,  Id.  301.  Even  where  the  record  avers  the  jurisdictional  facta: 
Carr  y.  (Jommerdal  Bank,  mtpra;  Veeder  v.  Town  qf  Lima,  19  Id.  298.  And 
more  especially  when  the  want  of  jurisdiction  appears  npon  the  face  of  the 
record,  or  where  the  record  is  silent  upon  the  subject:  Carr  v.  Commercial 
Bank,  supra;  Jones  v.  Spencer,  15  Id.  583;  BlodgeU  v.  ffiU,  29  Id.  178;  BoU- 
man  v.  Chreen  Boff  etc  B'y,  40  Id.  168.  When  the  manner  of  serYioe  appears 
cm  the  record,  the  court  where  it  is  presented  must  look  into  and  determina 
whether  jurisdiction  was  acquired:  FcUkner  v.  Ouild,  10  Id.  573.  And  where 
the  record  discloses  a  particular  mode  adopted  to  acquire  jurisdiction  oYer  the 
person  of  a  defendant,  if  that  is  insufficient  to  confer  jurisdiction,  it  will  not 
be  presumed  that  any  other  mode  was  adopted,  or  that  jurisdiction  waa  ac- 
quired in  any  other  way,  unless  there  is  something  further  on  which  to  base 
such  presumption:  Ely  v.  TaUman,  14  Id.  32.  So  where  the  proof  of  service 
of  summons  was  not  sufficient  to  give  the  court  jurisdiction  of  the  person  of 
the  defendant,  who  did  not  appear,  the  judgment  against  him  is  emmeou* 
and  wiU  be  reversed:  Bekmstedt  v.  Briscoe,  55  Id.  618;  Knox  v.  JHUkr,  ISLL 
397.  The  principal  case  is  cited  to  the  foregoing  points;  and  see  it  distin- 
guished  in  O'DeU  v.  Sogers,  44  Id.  172. 

Laws  or  Sister  State  must  be  Proved;  they  will  not  be  judicially  no- 
ticed: Bufford  V.  HoUiman,  60  Am.  Dec.  223;  Peck  v.  Hibbard,  62  Id.  605; 
Ounn  V.  HoweU,  Id.  785;  Wltiddm  v.  Seelye,  63  Id.  661;  Blystone  v.  BtargtU, 
68  Id.  658:  Mowe  v.  Hood,  70  Id.  210.  The  principal  case  is  cited  to  thia 
point  in  Walsh  v.  Dart,  12  Wis.  638;  Hwn  v.  Ckkago  eie.  Jfy,  38  Id.  468; 
Kellam  v.  Tarns,  Id.  602. 

Laws  of  Sister  State  will  be  Presumed  to  be  Same  as  Those  of 
WisooNSDfy  in  the  absence  of  evidence  to  the  contrary:  Waish  v.  Dart,  12 
Wis.  638;  HaUv.  Augustine,  2S  Id.  386;  Piercev.  Cldeagoetc  JTy,  36Id.  28^ 
citing  the  principal  case.  In  the  following  eases  it  was  held  that  the  oommob 
law  was  presumed  to  exist  in  a  sister  state:  Dwm  v.  Adams,  35  Am.  Dec  42f 
Tfiompson  V.  Monrow,  56  Id.  318;  Blyskms  v.  BurgeU,  68  Id.  658. 
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Lansinq  v.  Gabpenteb. 

[9  WklOOIflIll,640Ll 

Acaaa  vtm  LmL  kat  bs  Suftaihed  for  wordi  publiahad  wliioh  tend  to 
bring  the  plaintifF  into  public  hatred,  oontempti  or  ridicule^  ereii  ihoii|^ 
the  earoe  words  spoken  would  not  have  been  actionable. 

ftauoATiox  ooNCB&Nnro  CouBT  GoMMiasiONEB  18  LiBKLOUB,  whon  it  hM 
a  natural  tendency  to  diminish  pnblio  confidence  in  his  official  integritj, 
and  thns  to  injure  him  in  the  business  of  his  office;  as  where  he  is  accn— d 
«>f  being  "a  fit  tool  and  toady  of  others,  and  whatever  he  might  do  in 
the  future,  the  past  would  warrant  the  depriring  him  of  his  office." 

AcnoN  for  libel,  brought  by  Lansing,  a  court  commiBsioner, 
fiir  the  following  publication,  concerning  him  in  that  capacity, 
by  the  defendants,  the  pablishers  of  the  Daily  Wisconsin 
Patriot:  "Old  Haheas  Corpus  Lansing."  "Old  Lansing." 
"  Old  blear-eyed  toady,  and  supe  to  the  Forty,  is  a  creation  of 
Judge  Collins;  and  Judge  Collins  was  supported  by  the  Jour- 
nal, Argus,  and  Forty  Thieves  generally."  "  It  is  intimated 
that  Lansing  will  let  off  all  witnesses  who  are  sentenced  for 
ccmtempt  by  either  house  of  the  legislature,  for  refusing  to  tes- 
tify. Thus  it  is  hoped  that  one  man — ^we  beg  pardon  for  call- 
ing such  an  ass  a  man — ^will  be  enabled  to  undo  all  that  the 
legislature  could  do  to  expose  the  guilty.  We  know  not  what 
the  old,  rotten  skeesicks  will  do,  but  we  do  know  that  his 
friends  count  on  him  with  great  unction.  We  consider  him  a 
fit  tool  for  such  a  purpose  at  all  events;  and  it  is  suggested,  in 
case  of  any  improper  interference,  to  '  suspend '  or  repeal  the 
functions  of  his  oiEce,  an  act  that  would  be  fiilly  warranted 
by  the  past  if  not  the  future."  The  defendants  demurred,  on 
the  ground,  among  others,  that  the  complaint  did  not  state 
fJB^cts  sufficient  to  constitute  a  cause  of  action;  but  the  demur- 
rer was  overruled,  and  the  defendants  appealed. 

WakeUy  and  Tenney^  for  the  ai^Uants. 

8.  U.  Pinneyj  for  the  respondent. 

By  Court,  Paine,  J.  The  order  in  this  case  must  be  affirmed, 
as  the  publication  complained  of  is  clearly  libelous.  The  counsel 
.for  the  appellants  seemed  to  assume,  on  the  argument,  that  in 
order  to  constitute  a  libel,  the  publication  must  impute  a  crime, 
or  charge  something  which,  if  uttered  verbally,  would  have  been 
actionable  in  itself  as  slander.  But  the  distinction  between 
slander  and  libel,  in  this  respect,  is  well  established;  and  it  is 
settled  that  an  action  for  a  libel  may  be  sustained  for  words 
pabliflhed  which  tend  to  bring  the  plaintiff  into  public  hatred, 
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OQDtempt^  or  ridieoley  even  though  the  same  wofds  flpoken 
would  not  have  been  actionable:  See  Stede  ▼.  8<nUhwieky  9 
Johns.  214;  S.  C,  1  Am.  Lead.  Cas.  106,  and  the  anthoritiea 
mentioned  in  the  notes. 

That  the  pablicatkm  in  question  is  libeloos,  we  eonsider  too 
plain  to  admit  of  argument.  And  it  is  not  neoessaiy  to  lesori 
to  the  distinction  just  stated  to  sustain  its  actionable  charac* 
ter.  The  complaint  avers  that  the  plaintiff  was  a  court  com- 
missimier,  and  the  words  were  spoken  of  him  in  that  capacity. 
And  this  appears  from  the  words  themselves.  The  substance 
of  the  charge  is,  that  it  was  expected  that  the  plaintiff,  as  court 
commissioner,  would  discharge,  habeas  corptw,  all  persons  who 
might  be  committed  by  the  legislature  for  refusing  to  testify, 
merely  to  subserve  the  views  of  other  parties,  whose  tool  and 
toady  the  plaintiff  was,  and  that  the  writer  of  the  article  con- 
sidered him  ^^  a  fit  tool  for  such  a  purpose,"  etc.  Also,  that 
^'whatever  he  might  do  in  the  future,  the  past  would  warrant 
the  depriving  him  of  his  office." 

Such  imputations  made  against  an  officer  have  a  natural 
tendency,  so  far  as  the  influence  of  the  press  extends,  to  dimin- 
ish  public  confidence  in  his  official  integrity,  and  tbxiB  injure 
him  in  the  business  of  his  office.  And  we  think  these  words 
are  actionable  within  the  rule  relating  to  words  spoken  of  a 
man  in  his  trade  or  profession. 

In  Hook  V.  Hackneyj  16  Serg.  &  R.  885,  it  was  held  action* 
able  to  say  of  a  judge  that  he  had  done  that  '^  which  would  re- 
move him  firom  his  seat."  And  it  is  the  same  to  say  that  he 
has  done  that  which  would  warrant  removing  him,  or  depriv- 
ing him  of  his  office. 

The  order  of  the  court  below,  overruling  the  demurrer,  is 
affirmed,  with  costs. 

DizoN,  C.  J.,  took  no  part  in  the  decision  of  this  case,  as  the 
same  was  tried  before  him  at  the  circuit. 


WOBDB  MAT  BB  LdXLOUB  WHSH  WKBmOt,  AIAHOUOB  SOT  AOflOHlBLB  If 

Spokxn:  Obamgh  y.  Fhrn^  87  Am.  Deo.  778.  TIm  prindptl  cue  is  oited  in 
Bradley  ▼.  Cromer,  69  Wis.  811,  to  the  point  thit  an  aotioQ  for  libd  may  ba 
matainad  for  words  pabliahad  whidh  tend  to  bring  the  plamtiif  into  paUio 
hatred,  oontempt,  or  ridionlsb  ^^en  thoogh  the  words,  if  spoken,  woold  not 
haye  been  aotionaUe. 

PuBUCATXovs  coNGEBinHO  PuBUO  OffioiAU^  wbut  LuuNra:  See  iUg^ 
T.  DemdtUm^  2  Am.  Dea  146;  BapMiM  t.  Diennifl^  Id.  402;  CommomwealOk  t. 
Olof^  8  Id.  212;  TkomM  t.  OrcmMil^  6  Id.  260;  iStoiST.  Camwefl,  S M.  1S0| 
Ao&Misy.  Treadwa^,  19 Id.  162;  Bowardr,  inbompion,  84 Id.  S88^  aad notOb 
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TuK  PRI5CIPAL  C4SB  18  CITED  to  the  poiiit  that  word*  ipoken  of  an  offiow, 
wliicfa  tliminish  public  ooiifideDoe  in  his  official  integrity,  and  thna  injore  him 
in  the  busineas  of  his  office,  are  actionable:  Spiering  ▼.  Andrce^  45  Wia.  331; 
and  iu  GoUbehuei  v.  Hubaehek,  36  Id.  517,  to  the  p<Hnt  that  words  are  action- 
able which  directly  tend  to  the  prejndice  of  any* one  in  his  office,  profesaion, 
trade,  or  bnsinees;  so  a  publication  which  has  a  direct  tendency  to  injure  a 
person  in  reputation,  to  degrade  or  disgrace  him  in  society,  and  bring  him  ia 
pnblio  contempt  and  ridicule,  is  libelous:  Ooyy  t.  Alk»,  89  Id.  487;  PiaUo  v. 
GHifum,  47  Id.  492. 


Von  Baumbach  v.  Bade. 

(9  WlBCOKSIN,  660.] 

Rkmedt  Afforded  bt  Exthtinu  Laws  Enters  into  and  F6rm8  Pakt  ov 
Obuoation  of  contracts. 

Laws  Governing  Proceedings  in  Ck>URTs  mat  be  Refealed  or  Amended 
by  the  legislature,  l^oth  as  to  past  and  future  contracts,  without  impair- 
ing  their  obligation,  if  the  parties  arc  left  a  substantial  remedy,  accord- 
iug  to  the  course  of  justice  as  it  existdl  at  the  time  the  contracts  were 
made. 

Remedies  mat  ee  Altered  or  Varied  bt  Legislature  as  It  PL£ASEa, 
provided  that  in  so  doing  their  nature  and  extent  are  not  so  changed  as 
materially  to  impair  tho  rights  and  interests  of  the  creditors. 

Obuoation  of  Contracts  is  not  Impaired,  wiUiin  the  meaning  of  the  con- 
stitution of  the  United  States,  nor  is  the  section  of  the  constitution  of 
Wisconsin  violated  which  provides  that  '*  every  person  is  entitled  to  a 
certain  remedy  in  the  laws  for  all  injuries  or  wrongs,'*  by  a  law  enacting 
that  defendants  in  actions  to  foreclose  existing  mortgages  should  have 
six  months'  time  in  which  to  answer  the  complaint,  and  that  the  mort- 
gaged premises  should  not  be  sold  under  the  decrees  except  upon  six 
months*  notice  of  the  time  and  place  of  sale. 

Action  to  foreclose  a  mortgage.  The  &ct8  are  etated  in  the 
opinion. 

Datoner^  Ladue,  and  JenHns,  for  the  appellant. 
Smith  and  Salomon,  for  the  respondent. 

By  Court,  Dixon,  C.  J.  This  case  comes  before  the  court 
upon  an  appeal  from  the  judgment  of  the  circuit  court  of  Mil- 
waukee county,  rendered  on  the  tenth  day  of  July,  1858. 

The  facts,  as  they  appear  from  the  record,  arc  these:  On  the 
second  day  of  June,  1857,  the  defendant,  Bade,  executed  and 
delivered  to  the  plaintiff  a  bond,  conditioned  for  the  payment 
of  six  hundred  and  fifty  dollars  on  the  first  day  of  March, 
1858,  with  interest  at  the  rate  of  twelve  per  cent  per  annum; 
and  to  secure  tho  payment  of  the  sum  mentioned  in  the  bond, 
with  the  interest,  did,  at  the  same  time,  together  with  hip  wife. 
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execute  and  deliver  to  the  plaintiff  a  mortgage,  conditioned 
for  the  payment  of  said  sum  of  money  and  interest,  according 
to  the  condition  of  the  bond,  by  which  he  mortgaged  to  the 
plaintiff  in  fee  certain  lands  situated  in  the  city  of  Milwaukee. 
The  mortgage  also  contained  the  usual  covenant  or  agreement 
that  in  case  of  a  fEiilure  to  pay  the  principal  sum,  or  any  in- 
terest which  might  accrue  thereon,  or  any  part  thereof,  or  to 
pay  the  taxes,  etc.,  that  the  plaintiff  might  sell  the  same  at 
public  auction,  pursuant  to  the  provisions  of  the  statute  au- 
thorizing the  foreclosure  of  mortgages  by  advertisement 

Neither  the  principal  nor  interest  having  been  paid,  the 
plaintiff,  on  the  twenty-second  day  of  May,  1858,  by  the  service 
of  summons  on  the  defendant,  commenced  his  action  to  fore- 
close the  mortgage.  After  the  making  of  the  mortgage,  and 
before  the  commencement  of  the  action,  the  legislature  passed 
an  act,  chapter  113,  laws  of  1858,  approved  May  15,  and  pub- 
lished  May  18,  1858,  now  repealed,  the  first  section  of  which 
provided  that  "in  all  actions  and  proceedings  at  law  thereafter 
commenced  under  that  portion  of  chapter  34  of  the  revised 
statutes  of  1849,  entitled,  ^Of  the  powers  and  proceedings  of 
courts  in  chancery  on  bills  for  the  foreclosure  or  satisfaction 
of  mortgages,'  the  defendant  or  defendants  in  such  actions  or 
proceedings  should  have  six  months'  time  to  answer  the  bill 
of  complaint  filed  therein  after  service  of  summons  or  publica- 
tion of  notice,  as  then  required  by  law;  and  that  no  default 
should  be  entered  in  any  such  action  until  aft;er  the  expiration 
of  such  time,  any  law  to  the  contrary  notwithstanding."  The 
second  section  provided  that  "whenever,  in  such  action  or  pro- 
ceeding, judgment  should  be  entered  or  an  order  made  by  tho 
court  for  the  sale  of  mortgaged  premises,  it  should  before  [be 
for]  the  sale  of  said  premises,  upon  six  months'  notice  of  such 
sale,  as  thereinafter  provided;  and  that  in  all  cases  where, 
before  the  passage  of  the  act,  judgment  had  been  rendered  in 
any  of  the  courts  of  this  state,  or  in  the  district  court  of  the 
United  States  for  the  district  of  Wisconsin,  in  an  action  to 
foreclose  a  mortgage  or  mortgages,  or  where  an  order  or  decree 
had  been  made  by  any  such  court  for  the  sale  of  mortgaged 
premises,  the  mortgaged  premises  should  be  sold  only  upon 
six  months'  notice  given  of  the  time  and  place  of  such  sale, 
which  notice  should  be  given  in  the  manner  provided  in  the 
act  for  giving  notices  of  the  sale  of  mortgaged  premises." 

By  the  third  section,  it  was  made  the  duty  of  the  sheriff^ 
deputy  sheriff,  or  other  officer  appointed  by  the  court,  to  make 
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Bale  of  the  premiBeB  immediately  after  receiving  a  copy  of  the 
order  for  the  sale  of  mortgaged  premiseB,  upon  which  such 
proceedings  had  been  instituted,  to  publish,  or  cause  to  be 
published,  notice  of  the  sale  of  such  premises  (unless  others 
wise  ordered  by  the  court),  describing  the  same  therein,  as 
then  required  by  law,  in  some  newspaper  of  general  drcida- 
tion  in  the  county  in  which  said  premises  were  situated,  ai 
least  once  in  each  month,  for  the  period  of  six  months  before 
Bale  of  the  same;  and  if  no  newspaper  should  be  printed  or 
published  in  said  county,  then  the  same  should  be  published 
in  some  newspaper  in  an  adjoining  county,  for  the  time  afore- 
Baid.  It  was  farther  declared  by  said  section  that  no  sale  of 
mortgaged  premises,  under  foreclosure  by  action,  should  be 
valid,  unless  made  in  accordance  with  the  provisions  of  said 
act. 

On  the  tenth  day  of  June  following,  the  defendant,  Bade,  by 
his  attorneys,  gave  notice  of  his  appearance  in  the  action.  On 
the  twenty-fifth  he  was  served  with  a  notice  that  on  the  third 
day  of  July  the  plaintfiOT  would  apply  to  the  court  for  judg- 
ment. On  the  third  day  of  July  an  order  of  reference  was 
made  by  the  court  to  a  referee,  to  ascertain  and  report  the 
amount  due  to  the  plaintiff  on  the  bond  and  mortgage.  The 
referee  made  his  report,  which  was  confirmed,  and  on  the  tenth 
day  of  July  the  usual  judgment  of  foreclosure,  and  for  the  sale 
of  the  mortgaged  premises,  was  made,  except  that  the  sheriff 
was  directed  to  give  public  notice  of  the  time  and  place  of  sale 
by  advertisement  in  a  newspaper  published  in  the  city  and 
comity  of  Milwaukee,  once  in  each  week  for  six  successive 
weeks,  and  twice  a  week  for  the  last  three  weeks  of  said  six. 
From  this  judgment  the  defendant  appealed,  and  insists  that 
it  is  erroneous  and  ought  to  be  reversed:  1.  Because  judgment 
by  defaidt  was  entered  against  him  before  the  expiration  of 
the  six  months  after  service  upon  him  of  the  summons,  within 
which  he  claimed  the  right  to  answer  the  complaint;  and  2. 
Because  the  mortgaged  premises  were  ordered  to  be  sold  upon 
six  weeks'  instead  of  six  months'  notice  of  the  time  and  place 
of  sale. 

By  the  law  as  it  stood  prior  to  the  passage  of  the  act  above 
referred  to,  defendants  in  foreclosure,  as  in  all  other  actions, 
had  but  twenty  days  after  service  upon  them  of  the  summons, 
in  the  manner  prescribed  by  law,  in  which  to  answer  the  com- 
plaint^ and  if  no  answer  was  made  within  that  time,  judgment 
by  de&ult  might  have  been  taken.    There  was  no  statatory 
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provisioa  fixing  the  time  or  manner  of  sale  in  euch  caeas. 
Tbe  practice  (regulated  by  rule  of  court  in  analogy  to  sales  of 
real  estate  on  execution)  was  to  sell  on  six  weeks'  prerioos 
notice  of  the  time  and  place  of  sales,  unless  the  court  oihe^ 
wise  ordered.  Such  was  the  law  governing  at  the  time  of  an- 
swering, and  the  entry  of  judgment  by  default;  and  such  the 
practice  of  the  courts,  as  to  notice  and  time  of  sale,  at  the  time 
the  bond  and  mortgage  in  question  were  executed  and  deliv- 
ered. 

On  the  part  of  the  plaintiff,  it  is  contended  that  the  circuit 
court  properly  disregarded  the  provisions  of  the  act,  and  pro- 
ceeded to  render  judgment  and  direct  a  sale  of  the  mortgaged 
premises  as  if  it  had  not  been  passed.  His  counsel  insists 
that  the  act  is  unconstitutional  and  void,  because  its  proviaons 
in  relation  to  existing  contracts  violate  the  first  subdivision  of 
section  10,  article  1,  of  the  constitution  of  the  United  States, 
and  the  twelfth  section  of  the  first  article  of  the  ccmstitution  of 
this  state,  which  prohibits  the  passing  of  any  law  impairing  the 
obligation  of  contract.  The  determination  of  the  case  depends 
upon  the  correctness  of  the  position  here  assumed  by  the  couu- 
sel  for  the  plaintiff.  The  circuit  court  sustained  them  in  it 
If  they  are  right,  the  judgment  must  be  aflSrmed;  if  wrong,  it 
must  be  reversed.  This  is  not  the  first  case  in  which  thii 
question  has  been  raised  and  discussed  at  the  bar  of  this  court 
It  has,  during  the  present  term,  been  argued  in  several  cases, 
but  as  they  were  all  actions  pending  at  the  time  of  the  passage 
of  the  act,  and  as  we  felt  compelled  to  hold  that  the  act  did 
not  apply  to  such  actions,  it  became  unnecessary  and  improper 
for  us  to  consider  it  Owing  to  the  vast  interacts  affected  by 
the  act,  the  variety  of  opinions  entertained  by  different  mem- 
bers of  the  profession  in  relation  to  its  validity,  the  conflict  of 
decision  upon  it  in  the  several  circuit  courts,  and  the  degree 
of  dissatisfiu^tion  and  opposition  with  which  it  was  met  in 
various  quarters,  the  question  becomes  one  of  much  importance. 

The  question  whether  contracts  derive  their  obligation  solely 
fix>m  the  acts  and  stipulations  of  the  parties,  independent  of 
the  remedy  given  by  law  at  the  time  they  aro  made,  to  enforce 
them,  or  whether  the  obligation  consists  in  part  in  the  duty  of 
performance,  as  it  is  then  recognised  and  enforced  by  the  laws, 
has  been  the  source  of  mudi  perplexing  debate  and  doubt, 
and  in  its  sdlutum,  ''all  the  acumen  which  controversy  can  give 
to  the  human  mind  has  been  employed.^  It  is  not,  how- 
ever,  either  a  new  or  an  unsettled  question.    If  it  were,  or  if 
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we  were  permitted  to  determine  it  with  reference  alone  to  the 
provigions  of  the  constitution  of  this  state,  as  it  woald  have 
been  had  section  9  of  article  1  been  omitted,  then,  however 
much  I  might  be  inclined  to  yield  to  the  powerful  logic  of 
Chief  Justice  Marshall  in  delivering  the  opinion  of  the  minorit j 
of  the  court  in  the  case  of  Ogden  v.  Saundertj  12  Wheat.  322, 
and  the  forcible  reasoning  of  Mr.  Justice  McLean,  dissenting, 
m  the  case  of  BrouMn  y.  Kinzie^  1  How.  811,  and  come  with 
them  to  the  conclusion  that  the  former  position  is  correct,  and 
that  the  legislatures  may  vary  or  repeal  remedial  laws  at  theii 
pleasure;  yet,  as  section  9  of  article  1  of  the  constitution  of 
this  state  declares  that  "  every  person  is  entitied  to  a  certain 
remedy  in  the  laws  for  all  injuries  or  wrongs  which  he  may 
receive  in  his  person,  property,  or  character,"  and  as  it  has, 
•with  reference  to  the  constitution  of  the  United  States,  been 
authoritatively  determined  by  the  supreme  court  in  the  case 
last  above  cited,  and  in  the  subsequent  case  of  McCraeken  v. 
Eaywardy  2  How.  608,  that  the  remedy  afforded  by  the  existing 
laws  enters  into  and  forms  a  part  of  the  obligation  of  the 
coDtracts,  I  &el  bound,  in  the  decision  of  the  question,  to  be 
governed  by  the  principles  there  established,  and  to  treat  it 
with  reference  to  them.  The  doctrines  there  established  are, 
flo  fiur  as  I  can  learn,  the  settled  doctrines  of  all  the  states  with 
leferenoe  to  the  same  provisions  in  their  own  and  the  federal 
coQstitutions:  See  Mone  v.  Oodd,  11  N.  Y.  281  [62  Am.  Dec. 
103],  and  cases  there  cited. 

The  construction  which  has  been  thus  put  upon  that  clause 
of  the  constitution  of  the  United  States  which  prohibits  the 
passage  of  laws  impairing  the  obligation  of  contracts,  makes  it 
eqtiivalent,  in  its  effect,  to  the  section  of  the  constitution  of 
this  state  to  which  I  have  last  referred;  and  hence  the  rules 
which  have  been  established  in  reference  to  the  former  may  be 
deemed  proper  guides  for  our  action  with  respect  to  the  latter. 
I  shall,  therefore,  whilst  acknowledging  the  binding  force  of 
the  latter  as  the  paramount  law  of  the  state,  discuss  the  qucs- 
tioQ  with  reference  to  the  former  provision  alone,  and  the  ad- 
judications which  have  been  made  under  it. 

It  being  determined  that  the  remedy,  or  laws  for  the  en- 
forcement of  a  contract  existing  at  the  time  it  is  made,  entei  , 
into  it  and  form  a  part  of  its  obligation,  it  might  perhaps  be                  ' 
flupposed  that  any  repeal,  change,  or  amendment  of  such                 ^ 
remedy,  or  laws  which  in  any  manner  delayed  or  rendered  the 
enforcement  <tf  the  contract  less  complete  and  effectual,  would 
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be  unconstitutional  and  void.  But  such  is  not  the  case.  All 
the  authorities  agree  that  it  is  within  the  power  of  the  legislar 
ture  to  repeal,  amend,  change,  or  modify  the  laws  governing 
proceedings  in  courts,  both  as  to  past  and  future  contracts,  so 
that  they  leave  the  parties  a  substantial  remedy,  according  to 
the  course  of  justice  as  it  existed  at  the  time  the  contract  was 
made. 

In  the  principal  case  of  BroTisor^  v.  Kinzie^  1  How.  311,  th« 
court  says:  "  Undoubtedly,  a  state  may  regulate,  at  pleasure, 
the  modes  of  proceeding  in  its  courts  in  relation  to  past  con- 
tracts as  well  as  future.  It  may,  for  example,  shorten  the 
period  of  time  within  which  claims  shall  be  barred  by  the  sta^ 
ute  of  limitations.  It  may,  if  it  think  proper,  direct  that  the 
necessary  implements  of  agriculture,  or  the  tools  of  the  me- 
chanic, or  articles  of  necessity  in  household  furniture  shall, 
like  wearing  apparel,  not  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered, 
in  every  civilized  community,  as  properly  belonging  to  the 
remedy,  to  be  exercised  or  not  by  every  sovereignty,  accord-. 
ing  to  its  own  views  of  policy  and  humanity.  It  must  reside 
in  every  state  to  enable  it  to  secure  its  citizens  from  unjust.and 
harassing  litigation,  and  to  protect  them  in  those  pursuits 
which  are  necessary  to  the  existence  or  well-being  of  every  com- 
munity. And  although  a  new  remedy  may  be  deemcKi  less 
convenient  than  the  old  one,  and  may  in  some  degree  render 
the  recovery  of  debts  more  tardy  and  difficult,  yet  it  will  not 
follow  that  the  law  is  unconstitutional.  Whatever  belongs 
merely  to  the  remedy  may  be  altered  according  to  the  will  of 
the  state,  provided  the  alteration  does  not  impair  the  obligar 
tion  of  the  contract.  But  if  that  effect  is  produced,  it  is  imma- 
terial whether  it  is  done  by  acting  on  the  remedy,  or  directly 
on  the  contract  itself.  In  either  case,  it  is  prohibited  by  the 
constitution." 

In  accordance  with  the  principles  here  laid  down,  it  has  been 
held  that  the  legislature  may  enact  a  statute  of  limitation,  by 
which  the  remedy  upon  existing  contracts,  if  not  prosecuted 
within  a  specified  time,  may  be.  entirely  defeated  or  cut  off; 
that  laws  relieving  debtors  from  imprisonment  for  debts  pre- 
viously contracted,  and  recording  acts  by  which  the  older  grant 
of  real  estate,  otherwise  valid,  is  postponed,  rendered  in(q)er- 
ative,  and  void,  as  to  the  younger,  if  the  prior  conveyance  is  not 
recorded  within  a  limited  time,  *are  constitutional  and 
Other  laws  of  a  similar  nature  might  be  named. 
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The  lesiilt  of  the  easee  seems  to  be  that  the  kgislatve  maj 
alter  or  vary  existing  remedies  as  it  pleases,  profvided  that  in 
BO  doing  their  nature  and  extent  is  not  so  changed  as  materially 
to  impair  the  rights  and  interests  of  the  creditors.  Practically, 
this  role  may  seem  Tagne  and  nnsatis&ctory ,  hot  it  is  the  most 
certain  general  one  of  which  the  natore  of  the  subject  admits. 
The  difficulty  of  applying  its  doctrines  to  particular  cases,  and 
of  distingmdnng  between  what  are  legitimate  changes  of  the 
remedy  and  those  changes  which,  in  the  form  ct  remedy,  im- 
pair the  right,  has  often  suggested  itself  to  the  mind  of  courts 
when  dealing  with  it.  No  such  difficulty  is  experienced  with 
regard  to  that  kind  of  legislation  by  which  the  legislature,  by 
attempting  to  change  the  terms  or  conditions  of  the  contract 
itself,  would  relieve  the  parties  from  the  performance  of  some- 
thing which  they  had  agreed  to  do,  or  comi)el  them  to  do  some- 
thing which  their  contract  did  not  require.  So  feur,  then,  as 
the  constitution  of  the  United  States  reaches  or  affects  altera- 
tions of  the  remedy,  such  alterations  are,  first,  matters  of  sound 
discretion  with  the  legislature,  and  secondly,  with  the  courts. 
The  legislature,  having  power  within  the  limits  above  stated 
to  control,  at  their  pleasure,  the  remedy,  are,  in  the  first  in- 
stance, to  determine  for  themselves  whether  any  change  or 
modification  of  remedy  is  necessary,  and  if  so,  what  change, 
and  whether  parties  to  contracts  are  left  with  a  substantial 
remedy,  according  to  the  laws  as  they  existed  before  such 
change,  subject  to  a  revision  in  the  last  particidar  by  the 
courts. 

In  disposing  of  such  a  question,  the  greatest  safety  is  in 
keeping  strictly  within  the  line  of  established  precedents;  and 
yet,  as  remedies  are  liable  to  be  and  are  varied  in  such  a  great 
variety  of  ways,  but  litUe  light  can  be  expected  firom  former 
decisions. 

In  the  case  of  Branson  v.  Kintie^  1  How.  311,  laws  of  the 
state  of  IlUnois,  passed  subsequently  to  the  execution  of  a 
mortgage,  which  declared  that  the  equitable  estate  of  a  mort- 
gagor should  not  be  extinguished  for  twelve  months  after  a 
sale,  under  a  decree  in  chancery,  and  which  prevented  any  sale 
unless  two  thirds  of  the  amount  at  which  the  property  had 
been  valued  by  appraisers  should  be  bid  therefor,  were  held 
to  be  unconstitutional  and  void.  While  the  judgment  obtained 
in  a  civil  action  may,  for  some  purposes,  be  considered  a  part 
of  the  remedy,  it  is  not  so  for  all;  and  Ihe  court  say  that  the 
law  did  not  act  on  the  remedy  merely,  but  upon  the  contract 
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itself,  by  ingrafting  upon  it  new  conditions  unjust  and  injari- 
ouB  to  the  mortgagee;  that  it  declared,  after  the  mortgaged 
premises  were  sold  under  the  decree  of  a  court  of  chancery,  the 
purpose  and  object  of  which,  according  to  the  laws  as  they 
stood  at  the  time  the  mortgage  was  executed,  was  to  cut  off  the 
equity  of  redemption  of  the  mortgagor,  and  those  claiming 
under  him,  subsequent  to  the  mortgage,  that  the  equitable 
rights  of  the  mortgagor  and  judgment  creditors  should  not  be 
extinguished,  but  should  continue  as  to  the  mortgagor  twelve, 
and  as  to  creditors  fifteen,  months  after  the  sale;  that  it  created 
in  and  gave  to  the  mortgagor  and  creditors  new  estates,  which 
before  its  passage  had  no  existence. 

As  to  the  prohibition  to  sell,  unless  two  thirds  of  the  value 
of  the  mortgaged  premises,  as  fixed  by  appraisers,  was  bid, 
they  say  that  though  it  acts  apparently  upon  the  remedy, 
and  not  directiy  upon  the  contract,  yet  its  effect  was  to  deprive 
the  party  of  his  pre-existing  right  to  foreclose  the  mortgage  by 
a  sale  of  the  premises,  and  to  impose  upon  him  conditions 
which  would  firequently  render  any  sale  altogether  impossible. 
The  superadded  condition,  that  no  sale  should  be  made  unless 
the  sum  specified  was  bid,  was  a  denial  altogether  of  the  right 
to  sell  in  cases  where  bids  to  that  amount  could  not  be  ob- 
tained, and  thus  the  obligation  of  the  contract,  which  could 
only  be  enforced  by  a  sale  of  the  premises,  might  be  done  away 
witii  and  destroyed  entirely. 

The  case  of  MeCraeken  v.  Hayward^  2  How.  608,  arose  under 
the  same  statute  laws  of  Dlinois,  and  involved  the  same  ques- 
tion last  mentioned,  except  that  it  arose  upon  the  sale  of  real 
estate  upon  an  execution  at  law;  the  provisions  of  the  statute 
as  to  valuation  and  bidding  having  been  applied  as  well  to 
sales  of  real  estate  on  execution  as  to  sales  under  decrees  in 
chancery.  The  court  arrives  at  the  same  conclusion  in  this  as 
in  the  former  case,  and  by  a  like  process  of  reasoning. 

In  the  late  case  of  Curran  v.  State  of  ArkanscLSy  15  How. 
804,  the  doctrine  that  the  remedy  forms  in  part  the  obligation 
of  the  contract  is  distinctiy  repeated  and  reaffirmed.  Mr. 
Justice  Curtis,  in  delivering  the  opinion  of  the  court,  says: 
''  But  it  by  no  means  follows,  because  a  law  affects  only  the 
remedy,  that  it  does  not  impair  the  obligation  of  the  contract 
The  obligation  of  a  contract,  in  the  sense  in  which  those  words 
are  used  in  the  constitution,  is  that  duty  of  performing  it 
which  is  recognized  and  enforced  by  the  laws.  And  if  the  law 
is  so  changed  that  the  means  of  enforcing  this  duty  are  mate- 
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rially  impaired,  ihe  obligation  of  the  oontract  no  longer  re- 
mains the  same." 

In  this  case,  it  was  held  that  several  acts  of  the  legislature 
of  the  state  of  Arkansas,  by  which  they  withdrew  from  the 
Bank  of  the  State  of  Arkansas,  of  which  the  state  was  solo 
stockholder,  and  which  had  become  insolvent,  all  its  as- 
sets, both  real  and  personal,  and  appropriated  them  to  the  use 
of  the  state,  were,  as  against  the  creditors  of  the  bank,  uncon- 
stitntional  and  void,  for  the  reason  that  they  entirely  defeated 
the  remedy  by  leaving  nothing  out  of  which  the  debts  could 
be  satisfied.  The  learned  judge,  after  adverting  to  the  case  of 
McCraeken  v.  Hayward^  supray  says:  *^  The  law  now  in  ques- 
tion certainly  presents  a  far  more  serious  obstruction,  for  it 
withdraws  the  real  property  of  the  bank  altogether  from  the 
reach  of  legal  process,  provides  no  substituted  remedy,  and 
leaves  the  creditor,  as  was  truly  said  by  the  supreme  court  of 
Arkansas,  in  its  opinion  in  this  case, '  in  the  condition  in  which 
his  rights  live  but  in  grace,  and  his  remedies  in  entreaty 
only.' " 

These  are  all  the  decisions  of  the  supreme  court  of  the 
United  States  which  have  any  direct  bearing  upon  the  ques- 
tion now  before  us.  Does  it  fall  within  either,  or  the  principlea 
laid  down  in  them?  I  think  not.  It  seems  to  me  that  giving 
them  all  the  force  of  authority,  the  legislation  here  complained 
of  must  be  sustained.  By  it  the  remedy  of  the  mortgagee,  aa 
it  previously  existed,  is  in  all  its  parts  substantially  continued. 
No  new  conditions  are  ingrafted.  The  form  and  mode  of  pro- 
ceeding in  his  action,  the  nature  and  extent  of  his  judgment^ 
and  of  his  right  under  it  remain  the  very  same.  It  can  be 
carried  into  as  full  and  complete  execution  as  at  any  former 
period.  No  clogs  or  impediments  are  thrown  in  the  way,  either 
of  obtaining  or  finally  executing  the  judgment,  except  in  the 
matter  of  the  time  which  is  required  for  those  purposes. 

Is  the  time  required  by  law  for  its  accomplishment  so  much 
of  the  essence  of  every  legal  remedy  that  it  cannot  be  changed 
or  extended  by  the  legislature?  If  so,  then  the  legislature  is 
shorn  of  a  large  share  of  its  power  to  regulate  and  control  rem- 
edies. And  if  so,  then  I  do  not  see  how  *'a  state  may  regulated 
at  pleasure  the  modes  of  proceeding  in  its  courts  in  relation  to 
past  contracts  as  well  as  ftiture."  The  power  to  limit  or  ex* 
tend  the  time  for  answering,  or  within  which  any  other  step 
in  an  action  shall  be  taken,  is  and  must  be  conceded.  It  has 
been  oftener  exercised  and  less  questioDed  than  any  branch  of 


S92  Yon  Bauhbach  v.  Bade.  [Wisconfliii, 

legislatire  power  toQching  remedies.  The  only  limit  or  qttali* 
iication  to  its  exercise  is,  that  the  legislature  shaU  confine  their 
action  vithin  the  bounds  of  reason  and  justice,  and  that  they 
shall  not  so  prolong  the  time  within  which  legal  proceedings 
are  to  1  e  had  as  to  render  them  futile  and  useless  in  the  hands 
of  the  creditor,  or  seriously  impair  his  rights  or  securities. 
Within  these  limits,  the  legislature  may  safely  exercise  this 
powbr  in  such  manner  as  they  may  deem  most  beneficial  to 
thtr  policy  and  internal  economy  of  the  state,  and  the  interests 
o/  all  its  citizens. 

Although  such  changes  are,  in  general,  exceedingly  unwise 
and  unjust,  yet  if  trom  sudden  and  unlooked-for  reverses  or 
misfortune,  or  any  other  cause,  the  existing  remedies  become 
so  stringent  in  all  or  a  particular  class  of  actions  that  great 
and  extensive  sacrifices  of  property  will  ensue,  without  benefit 
to  the  creditor  or  relief  to  the  debtor,  a  relaxation  of  the 
remedies  becomes  a  positive  duty  which  the  state  owes  to  its 
citizens.  The  general  welfare  of  the  community  is  committed 
to  its  care  and  keeping,  and  on  fundamental  principles  of 
justice  it  is  bound  by  reasonable  regulations  to  promote  and 
protect  it.  In  passing  upon  questions  like  the  present,  courts 
must  look  behind  the  statute  itself,  and  take  notice  of  the 
causes  which  led  to  its  enactment,  for  other?dse  they  would 
be  unable  to  determine  whether  its  regulations  are  reasonable 
or  not,  or  were  demanded  by  the  state  of  the  times  or  the 
financial  situation  of  the  country.  By  so  doing  in  the  present 
instance,  I  think  it  can  be  clearly  demonstrated  that  the 
passage  of  the  laws  before  us  was  an  exercise  of  sound  dis- 
cretion on  the  part  of  the  legislature.  But  independently  of 
these  or  like  considerations,  and  comparing  the  remedy  as  it 
existed  before  the  passage  of  the  law  with  it  as  it  was  after- 
wards, I  cannot  say  that  the  delay  occasioned  by  it  is  so  great 
or  so  unreasonable,  or  that  it  so  obstructs  or  embarrasses  pro- 
ceedings for  foreclosure  on  the  part  of  the  mortgagees,  as  to 
make  it,  under  any  circumstances,  unconstitutional  and  void. 
A  complete  and  substantial  remedy  was  left  them,  according 
to  the  course  of  justice,  as  it  was  administered  before  its 
passage,  the  only  difiference  being  that  it  was  less  expeditious, 
but  not  so  much  so  as  materially  to  affect  or  diminish  their 
rights.  All  must  admit,  I  think,  that  its  unconstitutionality 
is  doubtful,  and  in  such  cases  it  is  a  well-settled  rule  of  courts 
to  resolve  doubts  in  favor  of  the  laws. 

I  am  of  opinion,  therefore^  that  the  judgment  of  the  oiiouxt 
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court  should  be  reversed,  and  the  cause  remanded  fixr  further 
proceedings. 

Mb.  JiMncB  Paihs  ooneorred  in  the  opimoa  ci  Mr.  CSuaf  Jostioe  Dixo^ 
that  the  mortgage  stay  law  in  qneetion  wm  Tslid,  within  the  rale  eetabliihed 
im  Brmtm  v.  Kkmk,  1  How.  811;  and  he  tlMmght  also  that  the  chief  jnstioe 
had  correctly  eetimated  the  remit  of  that  rule  in  aaying  that  it  left  the  etatee 
at  liberty  to  legislate  as  they  pleased  in  regard  to  reniedies»  snbject  to  a  jadi- 
eial  correction,  if  the  courts  thought  the  legislation  too  uareasooaUe  to  stand. 
Bnt  he  was  unable  to  see  that  the  rule  itself  rested  upon  any  valid  f  onndatiaa 
of  reason  or  principle.  The  states  were  prohibited  from  passing  laws  impair- 
ing the  obligation  of  contracts,  and  the  question  was,  whether  laws  impairing 
the  remedies  came  within  the  prohibition.  This  question  depended  upon  Ae 
iBq[n]ry  whether  the  remedy  furnished  by  the  law  at  the  tune  the  contrad 
was  entered  into  constituted  a  part  of  the  obligatioa.  If  the  remedy  did  con- 
statute  the  obligation,  then  it  could  not  be  impaired  in  the  slightest  degree 
without  impairing  the  obligation;  but  if  the  remedy  did  not  constitute  the 
obligation,  then  it  remained  under  the  complete  control  of  state  legislation. 
The  justice  thought  that  the  remedy  did  not  oonstitnte  the  obligation,  and 
tbe  act  under  consideiation  was  a  mers  regulation  d  the  remedy,  and  there- 
fore anbject  to  no  oonstitntional  objection.  He  criticised  the  cases  of  ^ronsM 
▼.  Kingkf  mtpra,  and  McCraeben  v.  Haytoard,  2  How.  608,  which  he  held  to 
be  in  conflict.  He  was  of  the  opinion  that  the  act,  if  tested  by  the  authority 
of  the  supreme  court  of  the  United  States,  might  be  sustained  within  this 
meaning  of  the  former,  bnt  had  grave  doubts  whether  it  could  be  within  the 
latter;  hot  be  characterized  the  doctrine  of  the  latter  in  excluding  any  change 
of  the  remedy,  in  the  language  of  Mor9t  v.  (hM,  11  K.  Y.  281,  S.  C,  62  Am. 
Dec  103,  as  "an  unwarrantable  restriction  upon  the  powers  of  the  state  gor* 
emmenti,"  and  which  need  not  be  followed  by  the  state  courts. 

Obuoation  or  Ck>NTRACT8,  WHEN  iMrAiKBD  B7  Laws  AmonMa  Ram* 
DOS:  See  Mctm  ▼.  QoM,  62  Am.  Deo.  103,  and  note;  RMi^am  t.  Magm,  67 
Id.  638;  fTesfem  Saving  Fund  Society  v.  PhUadelpbia,  72  Id.  730.  The  legis- 
ktnre  has  not  the  power  to  destroy  the  remedy:  Scuiter  ▼.  City  of  Madimm^ 
15  Wis.  37;  but  it  may  repeal,  change,  or  modify  the  laws  governing  the  pro- 
ceedings in  courts,  as  well  to  past  as  to  future  contracts,  so  that  the  parties 
have  a  substantial  remedy  according  to  the  course  of  justice  as  it  existed  at 
the  tone  the  contract  was  made:  Oa^tmam  v.  Bmid,  Id.  27.  8o  the  statute  of 
limitations  may  be  changed,  provided  a  reasonable  time  be  given  after  the 
passage  of  the  act  for  the  party  to  prosecute:  Baioer  v.  Superviaon <^ ColuTnbia 
Co.,  39  Id.  448;  and  see  Plum  v.  City  qfFond  dm  Lac,  51  Id.  996.  The  prin- 
cipal  case  is  cited  to  the  above  propoeitionB.  It  i$  also  cited  in  State  ex  reL 
Knox  V.  ffumdkamen,  24  Id.  198,  as  fully  considering  the  power  of  the  legis* 
latnre  to  change  the  remedies;  and  Mr.  Justice  Paine's  opinion  is  cited  by 
himself,  as  expressing  his  views,  in  Robinson  v.  ^oioe,  13  Id.  344;  State  ex  reL 
Knox  V.  IJundhoMuen,  23  Id.  511.  mie  principal  case  is  further  cited  in  StoHk' 
weather  v.  Hawee,  10  Id.  127;  Weiemter  v.  WeUa,  9  Id.  472,  per  Oole,  J.,  dis- 
senting, as  upholding  the  validity  of  the  mortgage  stay  law  of  1868;  and 
rsfened  to  in  Nbrthweetem  M.  L,  Ine,  Co.  ▼.  ^eewt,  46  Id.  149,  on  the  point 
that  the  law  of  1877,  concerning  the  foredosnre  of  mortgages,  makes  far  U 
change  in  the  remedy  than  many  other  laws  which  have  been  sustained. 
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Nichols  v.  Kbibs. 

[10  WiaoomtH,  TBb] 

8r Amaanr  ov  Fiois  oh  WmcH  Judomsnt  wab  CovwtoMD  n  Jmwumbujeejkt^ 
wbere^  although  it  states  the  month  when  the  "goods  and  wans **  won 
soldf  and  the  amount  of  the  piioe,  for  which  judgment  was  oonf eased,  it 
does  not  state  anything  as  to  the  kind,  quantity,  or  natore  of  the  goodai 

AHBOim  loiB  Benxftt  of  Crxditobs  mat  AiTAOK  Vaudht  of  Jusoiuan 
BT  CoNFSHnoN  of  the  assignor. 

Action  by  the  defendants  in  error,  Eribs  and  Myers,  against 
Nichols,  to  recover  certain  personal  property,  which  the  plain- 
tiffs claimed  as  assignees  of  Moses  E.  &  David  EIribs.     The 
defendant  justified  the  detention,  as  sheriff,  under  an  execu* 
tion  issued  on  a  judgment  in  favor  of  James  Freeland  and 
others  against  Eribs  A  Eribs,  and  on  the  trial  offered  to  read 
the  following  record  of  the  judgment:  '' Statement  and  confes- 
sion of  judgment  without  action:  We,  residents  of  Juneau 
county,  in  the  state  of  Wisconsin,  do  heroby  confess  judgment 
in  this  cause  in  favor  of  the  above-named  plaintiffs,  for  the 
sum  of  one  thousand  and  ninety  dollars  and  thirty-four  cents, 
and  authorize  judgment  to  be  entered  therefor  against  us. 
This  confession  of  judgment  is  for  a  debt  justly  owing  and 
due  to  the  plaintiffs,  arising  upon  the  following  facts:  The 
defendants  purchased  of  said  plaintiffs,  in  the  month  of  March, 
1857,  a  large  quantity  of  goods  and  wares  at  New  York,  to  the 
amount  and  value  of  one  thousand  nine  hundred  and  fifteen 
<Iollar8  and  seventy-two  cents,  at  six  months*  credit  fix>m  the 
twenty-first  day  of  March,  and  have  received  said  goods,  and 
liave  paid  of  said  sum  the  sum  of  eight  hundred  and  thirty- 
seven  dollars;  that  there  is  now  due  said  plaintiffs  the  sum 
of  one  thousand  and  ninety  dollars  and  thirty-four  cents 
aforesaid;  that  said  defendants  joihtly,  as  partners,  purohased 
said  goods  of  said  plaintiffs,  as  the  firm  of  Freeland,  Squires, 
A  Co."    This  was  signed  and  sworn  to  by  the  two  Eribs,  and 
judgment  rendered  thereon  for  the  amount  ccmfessed.    The 
court  below  refused  to  admit  in  evidence  this  record,  the 
docket  of  the  judgment,  and  the  execution.    The  plaintiff^ 
had  a  verdict  and  judgment,  whereupon  the  defendants  brought 
this  writ  of  error.    The  provision  of  the  statute  authorizing 
judgments  by  confession  required  that  "a  statement  in  writing 
must  be  made,  signed  by  the  defendant,  and  verified  by  his 
oath,  to  the  following  effect:  1.  It  must  state  the  amount  for 
I  wliich  judgment  may  be  entered,  and  authorize  the  entry  of 
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judgment  therefinr;  2.  If  it  be  for  money  due,  or  to  become 
dacy  it  most  state  concisely  the  facts  out  of  which  it  arose,  and 
mnst  show  that  the  sum  confessed  therefor  is  justly  due,  or  to 
become  due." 

Smith  and  Ordway^  for  the  plaintiff  in  error. 
L.  Van  Slyckj  for  the  defendants  in  error. 

By  Court,  Painb,  J.  The  only  question  in  this  case  is  as  to 
the  sufficiency  of  the  statement  of  facts  on  which  the  judgment 
was  entered  under  which  the  defendant  below  sought  to  jus- 
tify. There  is  considerable  difference  among  the  subordinate 
courts  of  New  York  as  to  the  degree  of  certainty  required  in 
statements  of  this  kind.  But  the  matter  has  been  before  the 
court  of  appeals,  which  has  adopted  the  rule  of  those  authori- 
ties which  have  been  most  sMct  in  requiring  certainty  in 
them. 

In  Chappd  y.  Chappd^  12  N.  Y.  215  [64  Am.  Dec.  496],  and 
in  Dunham  y.  Watemanj  17  Id.  9  [72  Am.  Dec.  406],  the  rule 
laid  down  in  Lawless  y.  Hackett^  16  Johns.  149,  was  held  appli- 
cable to  these  statements  under  the  code.  And  if  this  is  a  cor- 
rect view  of  the  matter,  and  we  think  it  is,  the  statement  in 
this  case,  although  coming  nearer  to  what  is  requisite  than 
those  in  some  of  the  cases,  must  be  held  insufficient. 

In  LavflesB  v.  Hackeity  supra,  it  is  said:  ''The  specification 
ought  to  be  so  particular  and  precise  as  to  apprise  all  persons 
interested  of  the  nature  and  consideration  of  the  debt.  A 
statement  as  general  as  the  common  counts  in  a  declaration 
is  not  sufficient  It  ought  to  be  as  special  and  precise,  at 
least,  as  a  bill  of  particulars.  If,  for  example,  the  considera^ 
tion  was  for  goods  sold,  the  specification  ought  to  state  the 
kind,  quantity,  and  price  of  the  goods,"  etc. 

Now  here,  with  the  exception  of  stating  the  month  when  the 
goods  were  sold,  the  statement  is  as  general  as  the  common 
counts.  It  says  the  debt  was  for  "goods  and  wares,"  which 
the  defendants  had  bought  of  the  plaintiffs.  It  states  the 
amount  of  the  price,  but  does  not  state  anjrthing  as  to  the 
kind,  quantity,  or  nature  of  the  goods.  Fraud  deals  in  gener- 
alties,  and  it  does  so  necessarily,  for  the  moment  it  attempts 
to  be  specific  it  renders  itself  liable  to  detection.  The  object 
of  the  statute  in  requiring  these  statements  was  to  put  on  rec- 
ord a  statement  sufficiently  clear  and  particular  as  to  the  facts 
to  enable  the  £raud«  if  one  exists,  to  be  readily  investigated  and 
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detected.  And  we  do  not  think  this  object  can  be  aoooDi!- 
plished  if  a  statem^it  like  this  is  held  sufficient.  It  may  not 
be  necessaiy  to  state  the  fiMts,  as  in  a  bill  of  particnlar8»  but 
we  think  there  should  be  something  more  certain  than  the 
general  words  ''goods  and  wares,"  lUid  that  there  should  at 
least  be  some  designation  of  the  kinds  and  quantity  of  the 
goods,  and  that  the  date  and  place  of  the  transaction  should 
be  stated  with  as  much  accuracy  as  possible. 

There  can  be  no  doubt  that  an  assignee  for  the  benefit  of 
creditors  was  entitled  to  make  the  objection  to  the  judgmenL 

The  judgment  is  affirmed,  with  costs. 

Dixon,  C.  J«,  took  no  part  in  the  decision  of  this  case,  hay- 
ing been  of  counsel  for  one  of  the  parties. 


StATKBCENT  of  FaOIS,  WHXH  SumOUNT  TO  SUFFOBT  JtTDOMSHT  ON  OOH- 

riRsiON:  See  Dimham  v.  Waterman,  72  Am.  Deo.  408,  and  note  referring  to 
other  dedsiooa.  The  prindpel  oaoe  ia  followed  in  Thompson  y.  Hintgen,  11 
Wia.  114. 

Tbs  FsiNcn'AL'OASB  u  DiSTDffauiBaKD  in  HcBiekB  ▼.  PrMaff,  51  Wis.  1S3^ 
in  holding  that  in  caae  of  a  voluntary  general  aaaignment  for  the  boiefit  ol 
oreditora,  the  asaignee  takea  no  righta  of  aotion,  aa  againat  previona  graateea 
ar  niortgageea  of  the  property,  which  the  aiaignor  himaelf  would  not  hnT«. 
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HUTTON   V.   WnJiTAMH, 

[86  ALABAMA,  WL\ 

ftiOHr  ov  Aonov  MAAXsn  Pubchaskr  vob  DiFmuDfOB  cr  Amuubt  of  bh 
Bob  it  m  the  oimen  of  tiie  land,  m  well  m  in  th*  ooumdHiaMn^  whttrs 
land  hM  been  idd  for  partitiiai  by  oomiiiianioiMn  vndor  mi  cHar  of  tl» 
probate  court;  and  upon  »  failure  of  the  pnrchaaer  to  comply  with  hia 
oontractk  the  land  la  resold. 

Whibx  FKMx-coyxBT  18  0ns  ov  Joint  Ownkrb  ov  Land  aold  for  the  pvr- 
poae  of  partitiaii,  and  upon  a  failnre  on  tlie  part  of  tlie  porohaaer  to  com- 
ply with  faia  ccntraet  the  land  it  again  iold,  whereby  »  right  of  action 
aoomeB  to  recover  the  difference  in  amount  between  the  flrrt  and  aeoond 
aale^  ahe  ia  the  aole  party  haying  sach  right  of  snit^  as  far  as  her  interest 
ia  conoenied;  for  her  share  in  the  recoYcry  which  may  be  had  will  belong 
to  tlie  eorpuB^  and  not  to  the  income  or  profits,  of  her  aeparate  eatate. 
ro  BT  GvABDiAN  IN  HIB  OwN  Namb  f ot  the  nsc  of  hia  warda  ia  anthor> 
ind  by  aection  2096  of  the  Alabama  code,  where  land  haa  been  sold  for 
partition,  and  upon  a  failure  on  the  part  of  the  pnrohaaer  to  comply  with 
the  terma  of  hia  contract  the  land  ia  resold,  whereby  a  right  of  action 
aocraea  to  recover  liie  difference  in  amoont  between  the  fint  and  second 


ifiPui.a!nD  IUmaois— RiOBT  *ro  Rcbbll  at  Bos  ov  PoBCHAflot  failii^ 
to  comp^  with  hia  ccntraet  ia  an  implied  conditian  of  a  sale  of  land  for 
partition  by  commissioners;  and  the  difference  between  the  greater  price 
bid  at  the  first  sale  and  the  less  price  realiied  nt  the  ■eocnd  ia  in  the 
nature  d  daoMgea  atipnlaied  by  the  partisa. 

Whbbb  Land  la  Sold  ioe  PAnnnox,  the  Alahama  atotnts  dcea  not  make 
it  the  duty  d  commissicnars  ccndnoti«g  anch  sale  to  tendsr  to  the  por- 
ohaaer a  bond  or  certificate  of  pnrchaae. 

If  BXKB  Land  n  8old^  ton  pAKTmoN,  \j  cornmisrianers  appointed  by  the 
probate  eonrt^  a  note  er  momerandnm  of  sneh  sale  made  by  one  of  the 
wimiisBimiiiis,  not  the  anctioneer*  and  not  tiiersnnte  lawfnUy  antfacmsd 
in  wntiiKg  \fy  the  pnrobaasr,  ia  net  aoAoiBnt  to  take  the  sale  oat  d  tiia 
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•Mate  of  £FMid%  as  defined  by  ■ectJone  IfiSi  and  1662  of  the  code  of 
Alabmnfti 

fiiLi  OF  Lavd  vob  PABTmoK,  by  commiarionen  appointed  by  tlie  probate 
ooort^  ia  »  judicial  aale  requiring  oanfirmation,  and  within  the  atatnte  of 
iranda  nntfl  each  oonfirmation  taJcea  plaoe. 

(hn  OF  CoMMissioinau  Who  Sill  LAin>  for  PABirnoir,  by  order  of  tlM 
probate  court,  ia  a  competent  witneaa,  under  the  Alabama  atatute^  for 
the  owner  of  auch  land,  in  an  action  brought  by  him  to  recover  of  a  por^ 
chaaor,  who  haa  failed  to  comply  with  hia  contract^  the  ezceaa  in  amonnt 
bid  by  him  at  the  first  aale  o¥er  the  amount  lealiied  at  a  reaale  of  tho 
same  land. 

Action  by  joint  tenants  to  recover  of  the  purchaser  at  com* 
missioners'  sale,  for  partition,  the  excess  in  amount  bid  at  a 
first  over  the  second  sale.     The  suit  was  commenced  by 
Williams,  as  guardian,  and  for  the  use  of  W.  B.  Hutton,  A. 
D.  Uutton,  A.  W.  Hutton,  and  E.  C.  Hutton,  minors,  and 
Eugenia  F.  Williams,  who  sues  in  her  own  right  to  recover  of 
John  N.  Hutton  damages  in  the  sum  of  two  hundred  and 
fifty  dollars.    The  land  which  was  the  subject  of  the  sale 
above  mentioned  was  bequeathed  to  the  parties  above  named; 
and  said  Eugenia  F.,  by  her  husband,  D.  H.  Williams,  filed 
her  petition  in  probate,  alleging  that  said  land  could  not  be 
partitioned  among  the  legatees  without  a  sale,  and  prayed  a 
sale  for  the  purpose  of  partition.    The  probate  court  entered 
a  decree,  directing  that  such  sale  take  place,  and  that  the  pur- 
chaser thereat  give  notes,  with  at  least  two  sureties,  on  certain 
terms,  for  the  purchase-money.    The  court  further  appointed 
certain  parties  as  commissioners  to  make  and  conduct  such 
sale,  and  to  take  the  notes  of  purchasers,  payable  to  said  lega- 
tees above  mentioned,  and  then  report  to  court  in  writing 
the  manner  in  which  the  trust  was  executed.    The  commis- 
sioners conducted  the  sale  in  conformity  to  the  order  of  court, 
and  at  such  sale,  John  N.  Hutton  bid  off  part  of  the  land  for 
eight  hundred  and  seventy-four  dollars  and  fifty  cents.    But 
after  the  sale  was  concluded,  he  failed  to  comply  with  the 
terms  thereof,  and  refused  to  give  his  notes  for  the  amount  bid, 
or  in  any  way  to  perfect  his  purchase.    The  commissioners 
reported  to  the  court,  in  accordance  with  the  above  facts.    The 
court  thereupon  ratified  the  sale  as  to  said  Hutton;  but  be- 
cause of  his  refusal  to  perfect  his  purchase,  ordered  a  resale 
of  the  land  at  the  risk  of  said  Hutton,  and  again  appointed 
the  same  persons  commissioners  to  conduct  the  sale.    Of  these 
proceedings  Hutton  had  notice.    At  the  resale,  so  ordered, 
Hutton  again  became  the  highest  bidder,  and  the  land  was 
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knocked  down  to  him  for  the  smn  of  seven  hundred  and  finrty* 
two  dollars,  for  which  he  executed  his  notes  as  required  hy 
the  order  of  sale.  The  commissioners  then  reported  the  last 
sale  to  the  court,  who  confirmed  said  sale.  On  the  trial,  one  of 
the  commissioners  was  offered  by  Williams  as  a  witness  to 
prove  certain  facts  set  out  in  his  pleadings.  The  witness  was 
objected  to  as  incompetent  on  the  ground  of  interest  The 
court  overruled  the  objection,  and  Hutton  excepted.  Other 
facts  appear  6om  the  opinion. 

W.  P.  Webb^  for  the  appellant 

7.  SeavU  and  F.  P.  SnedieoTf  ccniiUm 

By  Court,  A.  J.  Walker,  C.  J.  It  is  cootended  that  this 
rait  was  not  bnn^t  in  the  names  of  the  proper  parties  plain- 
tiff. The  objections  are,  that  the  exclusive  right  of  action  was 
in  the  commissioners  who  sold  the  land;  that  if  the  married 
woman  who  is  a  plaintiff  was  a  proper  party,  her  husband 
■hould  have  been  joined  with  her;  and  that  a  guardian,  in 
such  a  case,  has  no  right  of  action  in  his  own  name  for  the  use 
of  his  wards. 

The  legal  title  to  the  lands  sold  was  in  the  plaintiffs. 
The  proceeds  of  the  sale  would  have  belonged  to  them.  By 
the  purchaser's  jEailure  to  comply  with  his  contract,  the  plain- 
tiffs were  injured,  and  any  damages  recovered  for  such  &ilure 
must  necessarily  be  their  property.  The  plaintiffs  are,  there- 
fore, literally  within  the  principle  that  an  action  to  recover 
damages  ^^  must,  in  general,  be  brought  in  the  name  of  the 
person  whose  legal  right  has  been  affected:"  1  Ch.  PI.  60.  1/ 
the  commissioners  who  made  the  sale  have,  by  way  of  excep- 
tion to  the  general  rule,  power  to  sue,  it  does  not  militate 
against  the  right  of  the  present  plaintiffs  to  bring  suit.  There 
would  simply  be  a  right  of  action,  either  in  the  commissioners 
or  in  the  plaintiffs.  The  point  is  so  ruled  in  Robinson  v.  Oarih^ 
6  Ala.  204  [41  Am.  Dec.  47],  and  we  entertain  no  doubt  of  the 
correctness  of  the  decision  on  that  point  There  was  a  right 
of  action  in  the  owners  of  the  land  offered  for  sale,  notwith- 
standing the  sale  may  have  been  made  through  the  agency  of 
commissioners  appointed  by  the  probate  court. 

The  feme  eovertj  who  was  one  of  the  owners  of  the  land, 
was  the  sole  party  having  a  right  of  suit,  so  far  as  her  interest 
was  concerned.  Her  share  in  the  recovery  which  may  be  had 
will  belong  to  the  eorpue^  and  not  to  the  income  or  profits  of 
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her  separate  estate.  The  decisions  in  Picken$  v.  Oliver^  29  Ala. 
528;  and  McConeghy  y.  McCaWj  31  Id.  447,  place  such  a  ccm- 
struction  upon  section  2131  of  the  code  as  makes  the  wife, 
without  her  hasband,  the  proper  plaintiff  in  such  a  case,  noi^ 
withstanding  there  may  be  incidental  damages  which  will  g3 
to  the  husband. 

The  suing  by  the  guardian,  i^  his  own  name,  for  the  use 
of  his  wards,  is  at  least  authorized  by  section  2036  of  the  code, 
which  says, ''  guardians  may  sue  in  their  own  names,  for  the 
use  of  the  ward,  in  all  cases  where  the  ward  has  an  interest 
and  the  judgment  inmres  to  his  benefit." 

The  next  ground  of  demurrer  pressed  upon  our  attention 
by  the  counsel  for  the  appellant  is,  that  the  complaint  claims 
as  damages  the  excess  of  the  defendant's  bid  above  the  price 
at  the  second  sale.  The  decisions  of  this  court  establish  the 
principle  that  when  the  right  to  resell,  at  the  risk  of  one  who 
may  fail  to  comply  with  his  contract  of  purchase,  is  either  an 
express  or  implied  condition  of  the  sale,  the  difference  between 
the  greater  price  bid  at  the  first  sale,  and  the  less  price  at  which 
the  second  sale  was  made,  is  in  the  nature  of  damages  stipu- 
lated by  the  parties:  Lamhin  y.  Crawford^  8  Ala.  153;  Adams 
y.  McMillan  J  7  Port.  73;  School  Commisaioners  y.  Aikin,  5  Id. 
169.  The  right  to  resell,  at  the  risk  of  the  purchaser  failing 
to  comply  with  his  contract,  is  held  in  LanJsin  y.  Crawford^ 
fupra,  to  be  an  implied  condition  of  the  sale  where  it  is  made 
by  official  persons;  and  while  that  decision  is  made  directly 
in  reference  to  a  marshal's  sale,  the  sale  by  school  commis- 
sioners, mentioned  in  the  case  aboye  cited  fit>m  5  Port.,  ia 
referred  to  as  one  to  which  the  decision  would  apply.  The 
land  in  this  case  was  sold  by  commissioners,  appointed  under 
the  act  approved  February  5, 1856:  Pamph.  Acts,  1855-6,  p.  20. 
Commissioners  appointed  by  authority  of  that  act  are,  pro 
hac  viccj  officers  of  the  court,  and  act  under  its  mandate  in  the 
accomplishment  of  a  judicial  sale.  Such  a  sale  bears  a  closo 
analogy  to  sales  made  under  a  decree  of  the  chancery  court, 
through  the  register,  and  it  falls  precisely  within  the  principld 
above  stated,  which  is  announced  in  LamMn  v.  Crawford^  supra. 
We  decide,  therefore,  that  the  complaint  is  not  faulty  on  ac- 
count of  its  claiming  the  differenoe  between  the  first  and  second 
sales,  as  stipulated  damages. 

The  seventh  ground  of  demurrer — that  the  complaint  does 
not  show  a  tender  to  the  defendant  of  a  bond  or  certificate  of 
purchase — ^was  not  well  taken.    The  law  onder  which  the 
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oommiBsionerB  acted  does  not  make  it  their  duty  to  ghw  each 
bond  or  certificate. 

Finding  ncme  of  the  grounds  of  demurrer  to  the  complaint 
well  taken,  we  decide  that  there  was  no  error  in  overmling  it 

The  court  below  ovemiled  the  demnrrer  to  the  plaintiffs' 
■econd  replication  to  the  plea  of  the  statute  of  frauds.  The 
substance  of  the  second  replication,  which  was  thus  sustainedi 
is,  that  the  commissioners  employed  one  who  was  not  a  licensed 
anctioneer  to  cry  the  sale,  and  that  as  soon  as  the  land  was  bid 
off  by  the  defendant,  one  of  the  commissioners  made  a  note  or 
memorandum  thereof  in  writing,  in  conformity  with  section 
1552  of  the  code.  The  sufficiency  of  this  replication,  and  the 
correctness  of  the  ruling  of  the  court  upon  the  demurrer  to  it, 
depend  u]x>n  the  question  whether  a  mem<»randum  of  one  of  the 
commissioners  takes  the  contract  out  of  the  statute  of  frauda 

Section  1551  of  the  code  specifies  five  classes  of  agreements, 
every  one  of  which,  it  declares,  is  void,  unless  the  "  agreement, 
or  some  note  or  memorandum  thereof,  expressing  the  consid- 
eration, is  in  writing,  and  subscribed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully  au- 
thorized in  writing."  The  fifth  of  those  classes  is  described  as 
follows:  '^  Every  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  therein,  except  leases  for  a 
term  not  longer  than  one  year,  unless  the  purchase-money,  or 
a  portion  thereof,  be  paid,  and  the  purchaser  be  put  in  posses- 
sion of  the  land  of  the  seller."  Section  1552  prescribes  that  if 
the  sale  is  at  public  auction,  and  ''  the  auctioneer,  his  clerk  or 
agent,  makes  a  memorandum  of  the  property,  and  the  price  at 
which  it  is  sold  or  leased,  the  terms  of  the  sale,  the  name  of 
the  purchaser  or  lessee,  and  the  name  of  the  person  on  whose 
account  the  sale  or  lease  is  made,  such  memorandum  is  a  note 
of  the  contract,  within  the  meaning  of  the  preceding  section." 
The  replication  does  not  aver  that  the  commissioner  who  made 
the  memorandum  was  thereunto  lawfully  authorized,  in  writ* 
ing,  by  the  purchaser;  and  the  memorandum  is  therefore  not 
conformable  to  the  requisition  of  section  1551  of  the  code. 

In  Ledbetter  v.  Walker,  81  Ala.  175,  it  was  decided  that  a 
verbal  authority  was  sufficient  to  authorize  an  agent  to  sell 
land;  but  the  sale  in  that  case  was  made  before  the  code  went 
into  operation.  There  are  authorities  which  hold  that  one 
standing  in  the  attitude  of  the  commissioners  appointed  to 
make  the  sale  now  before  us  is  the  agent  of  the  purchaser;  and 
that  a  memonuidum  made  by  such  agent  would  be  a  compli- 
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ance  with  the  statute  of  frauds:  Wdfe  v.  Sharp^  10  Rich.  L.OQI 
But  the  concession  that  the  conunissioner  who  made  the  mem- 
orandum in  this  case  was  the  agent  of  the  purchaser  is  nol 
enough.  Under  our  statue,  he  must  not  only  be  the  purchas- 
er's agent,  but  he  must  be  thereto  authorized  in  writing. 

If  the  plaintiffs'  replication  can  be  maintained  at  all,  it 
must  be  upon  the  ground  that  the  commissioner  was  the  auo- 
tioneer,  and  as  such  was  authorized  by  section  1552  to  main 
the  memorandum.  Whether  or  not  he  was  the  auctioneer  d^ 
pends  upon  the  question  whether  the  auctioneer  is  he  who  cries 
the  sale,  or  the  seller  who  employs  him  to  cry  the  sale.  Hie 
case  of  Wo^fe  y.  Sharp^  mipra^  cited  by  the  appellees,  merely 
asserts  that  the  commissioner  in  equify  was  the  agent  of  both 
parties.  Neither  that  case,  nor  the  case  of  Gordon  ▼.  San/ndtn^ 
2  McCord  Ch.  151,  to  which  it  refers,  asserts  thai  the  com- 
missioner in  equity  is  an  auctioneer  when  he  employs  the 
agency  of  another  to  conduct  the  sale:  EniieM  ▼.  Powwy^  14 
8med.  &  M.  144;  Brown  on  the  Statute  of  Frauds,  sec.  369. 
The  auctioneer  is  the  agent  both  of  the  seller  and  of  the  pur- 
chaser. This  being  the  case,  it  would  seem  impofldble  tbal 
one  appointed  by  the  court  to  sell  property  can  be  the  auction- 
eer, when  he  employs  the  agency  of  another  to  auction  off  the 
property  for  him.  If  a  person  so  appointed  could,  under  such 
circumstances,  be  considered  the  auctioneer,  then  every  owner 
of  property  who  employed  another  to  sell  it  to  the  highest  bid- 
der would  be  the  auctioneer.  We  do  not  think  the  word  can 
be  so  understood,  without  a  departure  from  its  true  meaning 
and  common  acceptation. 

A  professional  auctioneer,  pursuing  the  business  of  selling  at 
auction  for  others,  notwithstanding  he  might  employ  another 
to  cry  the  sale  for  him,  would  doubtless  be  an  auctioneer, 
within  the  meaning  of  section  1552  of  the  code.  But  he  stands 
in  quite  a  different  relation  to  the  purchaser  from  that  in  which 
the  commissioners  in  this  case  stood.  The  auctioneer  by  oo- 
cupation,  who  employs  another  to  cry  the  sale,  is  an  auction- 
eer still;  and  the  purchaser  may  be  regarded,  by  bidding  at  a 
sale  made  by  him  in  his  capacity  of  auctioneer,  through  the 
instrumentality  of  a  crier,  as  constituting  him  an  agent,  under 
the  section  above  stated,  to  bind  him  by  a  memorandum  of  the 
sale.  The  same  thing  cannot  be  said  of  a  commissioner  ap- 
pointed to  sell,  who  employs  an  auctioneer:  Emenon  v.  HeeUt^ 
2  Taunt  88. 

We  decide,  therefore,  that  the  commissioner  who  made  the 
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memonuidiuii  was  not  an  aoctioiieery  within  the  meaning  of 
section  1552  of  the  code;  and  the  defendant's  demuirer  should 
ha^  been  sustained  to  the  plaintifis'  second  replication^  if  the 
plea  of  the  statate  of  frauds  is  available  in  the  case. 

The  replication  does  not  allege  that  the  commissioner  who 
made  the  memorandum  was  the  derk  or  agent  ot  the  auction- 
eer; and  therefore  the  question  whether  the  memorandum 
would  have  been  sufficient^  if  made  by  the  agent  or  clerk  of 
the  auctioneer^  does  not  arise  in  the  case. 

The  counsel  for  the  appellees  contends  that  the  statute  of 
frauds  is  not  applicable  to  judicial  sales,  which  are  to  be  re- 
ported to  the  court  that  orders  the  sale,  and  are  then  to  be 
oonfirmed  or  set  aside.  This  precise  point  seems  never  before 
to  have  been  brought  under  the  consideration  of  this  court 
Sales  by  sheriffs,  school  commissioners,  and  an  executor  under 
a  power  conferred  by  will,  none  of  which  are  reported  f<»r  con- 
Brmation,  have  all  been  decided  in  this  state  to  be  within  the 
statute  of  frauds:  Carmaek  v.  MaMerwn^  3  Stew.  &  P.  411; 
AdankM  v.  MeMiUan,  7  Port.  73;  Robintm  v.  GaHhy  6  Ala.  204 
[41  Am.  Dec.  47];  BM  v.  Owen,  8  Id.  312.  But  those  were 
not  judicial  sales.  In  the  case  of  Smith  v.  Arnold^  5  Mason,  420, 
Ju<^  Story  describes  a  judicial  sale  as  one  made  by  order  of 
the  court,  and  subject  to  its  confirmation.  An  example  of  a 
judicial  sale  given  is  a  sale  by  the  chancery  court,  through  its 
register  or  master.  A  distinction  is  drawn  in  that  case  be- 
tween a  judicial  sale  and  a  sale  by  an  administrator,  in  Rhode 
Island,  where  the  court  simply  orders  the  sale,  and  in  doing 
00  exhausts  its  power  over  the  subject,  except  to  hold  the  ad- 
ministrator accountable  for  the  proceeds  of  the  sale.  Sales 
of  land  under  an  order  of  the  probate  court,  by  an  executor  or 
administrator,  are,  under  our  law,  within  this  description  of  ju- 
dicial sales.  Such  sales  are  required  to  be  reported  to  the  court, 
which  then  confirms  or  sets  them  aside;  and  not  until  the  con- 
firmation can  the  purchaser  acquire  a  complete  title:  Code, 
eecs.  1765-1770.  In  reference  to  sales  made  under  the  statute 
which  existed  before  the  adoption  of  the  code,  and  which  was 
not  materially  different  from  the  provisions  of  the  code  on  the 
same  subject,  it  was  decided  that  the  sale  was,  in  legal  effect, 
made  by  the  court  itself:  Perkins  v.  Winter,  7  Ala.  855,  871; 
Wallaee  v.  HaU,  19  Id.  367. 

The  act  under  which  the  sale  was  made  (Pamph.  Acts, 
1855-6,  p.  20)  does  not  in  terms  require  that  the  sale  nuide 
onder  its  authority  should  be  reported  to  the  probate  court  for 
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eonfinnation.  It  requireB,  however,  that  the  sale  fthonld  ^  be 
oondueted  in  all  respects  as  is  done  when  property  in  the  hands 
of  an  executor  or  administrator  is  to  he  diistriboted."  Now, 
real  estate  is,  perhaps,  in  strict  correctness  of  language,  nerer 
''  in  the  hands  of  an  executor  or  administrator  to  be  distrib- 
uted;" but  it  requires  no  very  great  latitude  of  oonstmctioii 
to  infer  that  the  legislature,  in  fiaming  this  law,  regarded  land 
to  be  sold  by  an  executor  or  administrator  for  division  as 
property  to  be  distributed,  and  designed  that  the  sale  of  land 
under  the  act  of  1856  should  be  ccmducted  in  all  respects  as 
sales  of  land  ordered  to  be  sold  by  an  executor  or  a 
tor  for  division.  We  think  that  the  act  of  1856  must  be 
garded  as  directing  the  sale  of  land  or  personal  property  in 
the  same  manner  as  the  same  species  of  property  is  by  the 
code  required  to  be  sold  by  an  executor  or  administrator  for 
division  or  distribution.  This  conclusion  is  fortified  by  the 
consideration  that  the  commissioners  who  make  the  sale  do 
not  act  under  the  obligation  of  an  oath,  nor  do  they  give 
security  for  the  faithful  discharge  of  their  duties;  and  it  is 
not  probable  that  the  legislature  intended  that  commissioners 
so  acting  should  make  a  final  sale  without  the  approval  of  the 
court  which  appointed  them.  Besides  this,  a  further  argument 
in  favor  of  our  conclusion  may  be  drawn  from  the  analogy  of 
the  proceeding  under  the  act  of  1856  to  kindred  proceedings 
in  chancery,  where  all  sales  are  reported  to  the  chancellor  for 
confirmation.  In  determining  the  mode  of  proceeding  in  the 
probate  court  when  it  exercises  a  jurisdiction  which  originally 
pertained  to  the  chancery  court,  it  is  proper  to  look  to  the 
established  practice  of  the  latter:  King  v.  CoUinSj  21  Ala.  363. 

From  the  conclusion  that  the  law  required  a  report  of  the 
sale  in  this  case  to  the  probate  court  for  its  confirmation,  it 
necessarily  follows  that  tiie  sale  was  a  judicial  sale  under  the 
definition  given  by  Judge  Story.  It  remains  to  be  decided 
whether,  being  a  judicial  sale,  it  is  without  the  operation  of 
the  statute  of  frauds. 

Lord  Hardwicke's  decision,  in  the  Attomey-Oeneral  v.  Day^ 
1  Ves.  sen.  218,  seems  to  be  the  first  reported  adjudication 
upon  the  subject,  and  is  the  foundation  of  all  the  subsequent 
cases.  That  decision  seems  to  have  been  made  in  reference 
to  a  contract  to  purchase  land  made  by  the  master  under  an 
order  of  the  court  for  the  purpose  of  investing  a  charity  fdnd. 
The  agreement  to  purchase  was  reported,  and  the  report  was 
confirmed;  and  the  question  was  as  to  the  execution  of  the 
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agreement  The  lord  nhancellor  said:  '^Bat  the  pneent  la  a 
judicial  sale  of  the  estate,  which  takes  it  entiiely  oat  of  the 
statute.  The  order  of  the  court  was  not  interlocutory,  but 
made  part  of  the  decree,  as  it  always  is  on  the  matter  reserved, 
though  made  at  another  day;  and  it  includes  as  well  the  cai^ 
lying  the  purchase  into  execution  as  the  establishment  of  the 
charity,  amounting  to  a  decree  for  the  conyeyance  of  the  estate 
on  one  side,  and  payment  of  the  money  on  the  other,  who 
might  be  prosecuted  for  a  contempt  in  not  obeying  that  order. 
And  it  is  stronger  than  the  coiCmon  case  of  purchasers  befors 
the  master,  who  are  certainly  out  of  the  statute;  nor  should 
I  doubt  the  carrying  into  execution  against  the  representatiye 
a  purchase  by  a  bidder  before  the  master  without  subscribing 
after  confirmation  of  the  master's  report  that  he  was  the  best 
purchaser,  the  judgment  of  the  court  taking  it  out  of  the  stat- 
ute:'' See  Elagden  y.  Bradbear^  12  Ves.  466. 

The  doctrine  here  asserted  is  that  the  purchase  is  after  con* 
firmation  without  the  statute,  and  that  the  decree  of  confirma* 
tbn  takes  it  out  Browne,  in  his  work  on  the  statute  of 
frauds,  sec.  265,  takes  the  same  yiew  of  the  extent  of  the 
decision,  saying:  ''The  decision  of  Lord  Hardwicke  was  sim- 
ply that  after  confirmation  of  the  report,  the  parties  were 
bound  to  carry  out  the  sale,  notwithstanding  no  memorandum 
of  it  had  preyiously  been  made  in  writing."  Sugden,  in  hii 
work  on  yendors,  giyes  the  same  operation  to  Lord  Hard- 
moke's  decision  (see  marginal  pages  135,  136),  and  expressly 
places  the  doctrine  upon  the  ground  that  the  judgment  of  the 
court,  in  confirming  the  purchase,  takes  it  out  of  the  statute. 
The  same  yiew  is  also  taken  in  Dart  on  Vendors,  555,  note  2. 

Judge  Story,  in  Smith  y.  Arnold^  5  Mason,  420,  evidently  re- 
Carred  the  exemption  of  such  sales  from  the  operation  of  the 
statute  of  firauds  to  the  decree  of  confirmation,  for  he  remarked: 
"  He  [the  purchaser]  becomes  a  party  in  interest,  and  may 
represent  and  defend  his  own  interest;  and  if  he  acquiesces  in 
the  report,  he  is  deemed  to  adopt  it,  and  is  bound  by  the  de- 
cree of  the  court  confirming  the  sale." 

Chancellor  Kent,  in  Simonds  r.  Cadm,  2  Cai.  61,  when  d^ 
dding  in  reference  to  a  sheriff's  sale,  made  a  criticism  of  some 
severity  upon  Lord  Hardwicke's  decision  and  seemed  to  have 
regarded  it  in  a  different  light;  but  it  is  manifest  that  that 
learned  jurist  did  not  observe — ^whai  is  patent  upon  a  close 
examination — that  the  opinion  which  he  criticised  had  refer- 
ence to  sales  which  required  subsequent  confirmation,  and 
An.  ma  yob  lxxvi-» 
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attribnted  their  exemption  from  the  statute  to  the  operation  of 
the  decree  of  confirmation:  Browne  on  Statute  of  Frauds,  eec 
265. 

In  South  Carolina,  the  court,  in  reference  to  the  decision  in 
the  Attomey'Oeneral  v.  Day^  1  Ves.  sen.  218,  made  this  remark. 
^'  It  has  been  decided  that  a  sale  by  the  master  is  a  judicial 
sale,  and  that  the  confirmation  of  the  report  takes  it  out  of  the 
statute:''  Gordon  v.  Saunders,  2  McCord  Ch.  164 

The  Virginia  court  of  appeals,  in  Brent  v.  Oreen^  6  Leigh,  24, 
distinguished,  as  did  Judge  Story  in  the  case  reported  in  6 
Idason,  between  judicial  sales  and  sales  which  did  not  require 
confirmation.  In  this  case,  the  decree  of  confirmation  ia 
treated  as  the  agency  which  relieves  judicial  sales  from  the 
statute,  and  a  determination  is  shown  to  narrow  the  operation 
of  the  rule,  and  to  confine  it  to  sales  technically  judicial. 

This  collation  of  the  authorities  leads  us  to  the  decision  that 
judicial  sales  are  not  taken  out  of  the  statute  of  frauds  until 
the  decree  of  confirmation,  and  then  only  by  virtue  of  that 
decree.  There  was  no  decree  of  confirmation  of  the  sale  to  the 
defendant,  and  it  is  therefore  not  exempt  from  the  operation 
of  the  statute. 

There  is  no  ground  upon  which  we  can  approve  the  action 
of  the  court  in  overruling  the  demurrer  to  the  plaintiffs'  second 
replication,  and  we  decide  that  the  court  erred  in  its  judgment 
upon  that  demurrer. 

The  witness  Snedicor  was  a  competent  witness,  under  our 
decisions  made  since  the  adoption  of  the  code:  Harris  v.  PlatU, 
81  Ala.  639;  Johnson  v.  Ughtsey,  34  Id.  169. 

We  do  not  deem  it  necessary  to  pass  upon  any  of  the  other 
questions  presented  by  the  bill  of  exceptions. 

Judgment  reversed,  and  cause  remanded. 

RiGBT  OV  GUABDIAH  TO  SUB  DT  HIS  OWH  NaMX  foT  file  US  o(  llis  WVd: 

Fvquay.Hunt,  34  Am. Deo. 771,  endnote;  iPolmer ▼. OoU^, 47 Id. 41}  I%M 
▼.  XtMxw,  68  Id.  465. 

MxAsuiUB  OT  DAMAon  ON  RuALS:  See  note  to  RMnmm  ▼.  OaptA»  41  Am. 
Deo.  52. 

STATun  OV  Fkauds  as  Apfukd  to  AccnoN  Saubs  and  memonndnmBMide 
thereat:  Bent  y.  CM,  69  Am.  Dec.  295;  Dawmm  y.  ifa7er*«  AdmW,  70  Id.  S80; 
Lochidge  y.  Baldwin,  Id.  385,  and  citations  in  notea  to  these  caaee. 

Salb8  bt  Order  07  Probatb  Court  ars  Judicial  Salis:  Owen  ▼.  SlaUer, 
•2  Am.  Deo.  745,  and  note  747;  Moort  r.  ShuUt,  63  Id.  U»}  Ormiktk(mk  ▼. 
LuUrtlif  67  Ala.  322,  citing  the  principal  case. 

Rmalk  of  Laio)  npon  f ailnre  of  the  pnrohaaer  to  oomply  with  the  eoodi- 
tiona  of  tlie  first  sale — ^mles  applied  in  oases  of  this  diaraotsr:  Skmm  y. 
Roberti,  43  Am.  Dec  636,  and  note  643. 
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Whbui  OoKMimoRnui  asi  Aptoihtid  «o  Sill  Lahd  tbqr  «•  tiM  oA- 
Mcsof  the  ocmit^  and  imtU  oooiiriiiatioiiy  a  sila  inaid^ 

■object  to  ▼aoatun  for  any  irrsgiiUrity  intonreiiing,  or  for  fraod,  inadoquaoj 
ol  ooiiad«ratioii»  or  unfairnoia  attamdmg  it;  bat  after  coofimiatioa  all  inega- 
kritiee  are  eared,  the  nle  ia  eomplete,  ezoept  for  fnad  partidpated  in  by 
tiia  poiehaeer,  and  on  no  other  groand  can  his  title  be  dietorbed.  The  doerae 
olecoifirinatioiiia  a  final  deeree»  and  cannot  be  ooUatwallyimpeadied;  KeUam 
▼.  Bkkardi,  66  Ala.  2UK  eiting  the  prinoipal  oaM. 

Mmobawppm  ov  Sali»  made  witfaoat  the  eooani  of  the  poiehaecr,  by 
one  who  aemined  to  act  as  dork  at  Ua  own  nle^  withoat  appointment  or 
■iitlMtilj  from  the  anotioneer,  does  not  bind  the  pnrnhiacr  nor  take  the 
«]e  ovtol  the  inflnenoe  of  theatatnte  ol  Inadat  Oarreg  t>  i^BweH  48  Ak> 
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(»  Alabaha,  8IQL] 
or  VuTUBS  Aoooran^  wliioih  at  the  time  have  no  ailitMo^  bnt 
oonriat  ol  a  bore  pomibility»  ia  meraly  an  eieoatoty  agraenMnt^  and  deaa 
not  tranildr  tfaeainMsdiip  in  aodi  aoeoonti  to  the  morigiigee;  nor  can  he 


PfwiMUTi  OB  SmBOEAVOTy  not  oospled  witk  any  interest  in  or  giair- 
ing  oat  of  ptypeiiy,  ia  not  the  sobjeet  ol  nle  or  mortgage. 


GABNiaHMiENT  on  judgment.  The  appellant 
judgment  against  one  Ledie,  ened  out  a  garnishment  process 
thereon,  and  summoned  one  Gilchnst  as  the  debtor  of  Leslie; 
Gilchrist  answered,  admitting  an  indebtedness  to  Leslie  on 
account  for  work  done  by  the  latter  as  a  blacksmith;  he  fur- 
ther stated  that  prior  to  being  served  as  garnishee  he  had  been 
notified  by  appellee  that  said  account  had  been  transferred  to 
him;  the  appellee  was  then  summoned  to  contest  with  plain- 
tiff  his  right  to  the  debt^  and  at  the  trial  had  between  them, 
an  instrument  in  form  a  mortgage  was  introduced  in  evidence* 
The  substance  of  said  instrument  was  as  follows:  Leslie  hired 
of  appellee  a  negro  as  a  blacksmith  to  work  in  his  shop  for 
one  year,  and  agreed  to  pay  for  the  services  twenty-five  dollars 
per  month,  and  to  secure  to  appellee  the  amount  due  for  the 
hire  of  said  negro.  Leslie  transforred  and  mortgaged  to  aj^ 
pellee,  his  heirs,  assigns,  and  administrators,  the  accounts  to 
be  made  on  his,  Leslie's,  books  by  the  following  persons:  Jamea 
G.  Gilchrist,  James  Meadows,  Beiyamin  S.  Meadows,  F.  J^ 
Smith,  and  G.  G.  Freeman. 

ClemmUB  and  WUUafMot^  for  the  appellani 
Bmm  and  NeSmiUh^  canifQ. 
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By  Coart,  Stone,  J.  It  is  not  important  in  this  case  that 
we  should  consider  whether  Mr.  Mather  can  maintain  a  suit 
on  his  contract  with  Mr.  Leslie,  by  which  the  latter  undertook 
to  mortgage  the  accounts  of  Mr.  Gilchrist  and  others  to  the 
former.  That  is  not  the  question  presented  by  this  record. 
The  question  for  our  consideration  is,  Did  the  mortgage  trans- 
fer the  ownership  in  the  accounts  to  Mr.  Mather?  Was  it  a 
mere  executory  agreement  to  sell,  or  a  contract  of  sale?  If  the 
ownership  passed  to  Mr.  Mather,  then  he  became  ^'the  party 
really  interested,''  and  could,  without  more,  maintain  an  action 
on  the  account  in  his  own  name.  '^Vhen  the  writing  was  ex- 
ecuted, the  account  of  Mr.  Gilchrist  had  no  existence;  and  it 
oould  not  be  known,  or  certainly  expected,  that  such  account 
would  ever  be  created. 

In  speaking  of  this  subject,  Chancellor  Kent  said:  ^^Tfae 
thing  sold  must  have  an  actual  or  potential  existence,  and 
be  specific  or  identified,  and  capable  of  delivery;  otherwise,  it 
is  not  strictly  a  contract  of  sale,  but  a  special  or  executory 
agreement:"  2  Kent's  Com.,  8th  ed.,  604,  side  page  468.  In  a 
note  it  is  said:  "A  single  hope  or  expectation  of  means,  founded 
on  a  right  in  esse^  may  be  the  subject  of  sale;  as  the  next  cast  of 
a  fisherman's  net,"  etc.  "  But  a  mere  possibility  or  expectancy, 
not  coupled  with  any  interest  in  or  growing  out  of  property,  aa 
a  grant  of  the  wool  of  the  sheep  the  grantor  may  thereafter 
buy,  or  the  expectancy  of  an  heir  apparent,  is  void  as  a  sale." 
These  principles  are  sustained  by  the  authorities,  and  were 
quoted  with  apparent  approbation  in  the  case  of  JBoMnaon  y. 
Mauldiuj  11  Ala.  977;  see  also  Ravines  y.  AUUmj  5  Id.  297; 
Adams  y.  Tannery  Id.  740;  Floyd  y.  MorraWy  26  Id.  863;  2 
Billiard  on  Mortgages,  836;  Congreve  y.  EvetiSj  26  Eng.  L.  A 
Eq.  493;  Hope  y.  Hayley,  34  Id.  189;  Stewart  y.  KiriUmdj  19 
Ala.  162. 

We  think  the  doctrine  stated  aboye  is  dedsiye  of  this  caseu 
The  account  had  no  actual  existence,  nor  did  it^  as  we  under- 
stand the  term,  haye  a  potential  existence.  It  was  a  bare 
possibility.  There  was  no  right  in  esse  out  of  which  the 
olaim  could  spring.  It  was  not  the  transfer  of  the  products 
of  the  grantor's  labor.  Whether  he  would  perfonn  the  labor 
fiff  Mr.  Oilchiist  was  contiDgent  on  the  election  of  Mr.  Oil* 
Christ,  who,  so  far  as  we  are  informed,  was  not  a  party  to  the 
contract.  This  case  must  stand  on  the  same  principle  as  a 
sale  of  an  expectancy  by  an  heir  apparent.  It  was,  at  mosti 
an  executory  agreement 
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We  need  not,  and  do  not^  announce  what  would  be  oar  de* 
cifiion  if  Mr.  Gilchrist  had  been  a  party  to  the  agreement 
Bevereed  and  remanded. 


HoBTGAGS  or  FuTDBX  Aoquhued  Pbofsbtt  and  of  property  having  only  a 
potential  existence:  See  Mood^  t.  WriglU,  46  Am.  Doc  706,  and  extended 
note  712-718,  citing  the  principal  ease  at  page  713  aa  to  mortgages  to  lecore 
fatnre  book-accounts;  see  McDamdi  v.  Cohin,  42  Id.  512,  and  note  617. 
If  ere  possibility  or  expectancy,  not  oonpled  with  any  interest  in  or  growing 
oat  of  property,  cannot  be  made  the  sabjeot  ol  a  Ywhd  nle^  nurlf^E^  or 
couveyance:  Skipper  ▼.  Siobea,  42  Ala.  288;  Bwnu  ▼.  OamfteH  71  U.  Mk 
citing  the 
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To  OuwfJTi'UT*  LxvT  OH  PxBsoNAL  Pbofxbtt,  Ofucbb  mnrr  Aaana 
IXmnnON  oteb  It.  He  mnst  not  only  have  a  view  of  the  property,  bat 
he  mnst  assert  his  title  to  it  by  snch  acts  as  would  render  him  chargeable 
as  a  trespasser  but  for  the  protection  of  the  process. 

VtetKD  BsifAiHDEB  IN  SLAVES  OANHOT  BB  SEIZED  under  oxecutitm  or  attach- 
ment at  law.  The  life  tenant  is  the  temporary  owner  of  the  property 
and  entitled  to  the  exclusiye  use  and  possession  thereof,  during  the  con- 
^wnitnftA  of  the  life  estate.  A  violation  of  this  possessiou,  either  by  the 
remainderman  or  a  third  person,  is  a  trespass. 

Uin>EB  Alabama  Statute  Belatoto  to  Sepabatb  Ebtatbb  of  married 
women,  if  a  life  interest  in  slaves  is  conveyed  to  a  wife,  such  interest 
becomes  her  separate  estate,  and  does  not  pass  to  her  husband  by  virtue 
of  his  vested  interest  in  the  remainder.  In  such  case,  there  can  be  ■• 
merger  of  the  life  estate  In  the  remainder. 

Tbial  of  the  right  of  property  in  slayes,  between  appellants 
as  plaintiffs  in  attachment  and  W.  M.  Longmire  and  Sarah  J. 
Longmire,  wife  of  defendant  in  attachment,  as  claimant 
Plaintiffs'  attachment  was  sued  out  and  levied  by  the  sheriff 
on  the  slaves  in  dispute,  to  wit,  one  Caroline  and  her  fiye 
children,  they  being  found  at  the  dwelling-house  of  defendant 
in  attachment.  The  claimant  and  Longmire  were  married  in 
1838  or  1839,  and  soon  thereafter  Susannah  B.  Longmire,  the 
mother  of  the  claimant,  divided  her  slaves  between  herself  and 
her  children,  retaining  the  said  Caroline  and  her  children  as 
her  share;  but  in  1852  she  made  another  division,  and  the  said 
Caroline  and  her  children  were  allotted  to  the  daimanl 

Anderson  and  BoyleSj  for  the  appellant 

E.  8.  Darga/n,  contra. 
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By  Court,  R.  W.  Walkeb,  J.  To  oonstitate  a  levy  on  per* 
flonal  property,  the  officer  must  assume  dominion  over  it 
He  must  not  only  have  a  view  of  the  property,  but  he  must 
assert  his  title  to  it  by  such  acts  as  worQd  render  him  charge- 
able as  a  trespasser  but  for  the  protection  of  the  process:  TPi»- 
Urvdt  V.  Pinckneyy  14  Wend.  123  [28  Am.  Dec.  516];  Beekman 
V.  LanHngy  8  Id.  450  [20  Am.  Dec.  707];  Bryan  v.  Bridge^  6 
Tex.  141;  Learned  v.  Vandenburg,  7  How.  Pr.  379;  Crocker  on 
Sheriffs,  sees.  369,  427,  428;  Camp  v.  Chamberlain^  5  Denio, 
198;  Cawthom  v.  McCraw,  9  Ala,  519;  Smith  v.  NUes,  20  Vi. 
820  [49  Am.  Dec.  782]. 

If  slaves  may  be  taken,  under  attachment  against  one  who 
has  a  vested  remainder  in  them,  the  sheriff,  in  order  to  ooin- 
plete  the  levy,  must  be  authorized,  not  only  to  seize  the  slaves, 
but  to  take  them  into  his  custody,  and  unless  they  are  replev- 
ied, to  hold  them  to  satisfy  the  judgment  which  the  creditor 
may  recover;  for  when  the  law  gives  a  man  anything,  it  gives 
him  the  means  of  obtaining  it:  FranUin^s  Casej  5  Co.  47;  and 
a  sheriff  who  has  the  right  to  levy  on  property  must  have  the 
right  to  do  all  that  the  law  requires  to  enable  him  to  sell  it: 
McConeghy  v.  McCaw^  31  Ala.  451.  But  the  common  law 
never  aUowed  the  sheriff  to  commit  a  trespass  on  one  person 
in  order  to  levy  on  the  property  of  another.  This  plain  prin- 
ciple would  seem  to  demonstrate  that,  in  the  absence  of  some 
statutory  authority  for  such  a  proceeding,  a  vested  remainder 
in  slaves  cannot  be  seized  under  execution  or  attachment  at 
law.  The  tenant  for  life  is  the  temporary  owner  of  the  prop- 
erty; he  is  entitled  to  the  exclusive  possession  and  use  of  the 
property  during  the  continuance  of  the  life  estate;  and  a  viola- 
tion of  this  possession,  either  by  the  remainderman  or  a  third 
person,  is  a  trespass. 

Again:  the  sheriff  cannot  levy  on  property  which  he  cannot 
sell.  The  ultimate  purpose  of  the  levy  is  to  make  sale.  As  a 
general  rule,  delivery  to  the  purchaser  is  essential  to  a  com- 
plete sale  of  a  chattel;  and  this,  it  has  been  held,  is  as  true  in 
the  case  of  a  sale  by  a  sheriff  as  any  one  else:  Dargan  v.  Bieh' 
arcbon,  Dud.  L.  62,  65. 

What  was  said  by  Lord  SUenborough,  in  Scott  v.  Scoleyj  8 
Bast,  484,  in  relation  to  writs  of  fieri  facias  and  venditioni  ea> 
ponasy  is  applicable  to  attachments  under  our  laws.  ^'  The  Ian- 
guage  of  these  writs  and  returns  evidently  imports  that  the 
goods  and  chattels,  which  are  the  object  of  them,  are  properly 
of  a  tangible  nature,  capable  of  manual  seizure,  and  of  being 
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detained  in  the  Bheiiff'B  handfi  and  custody;  and  such  also  aa 
are  conyeniently  capable  o'f  sale  and  transfer  by  the  sheriff,  to 
whom  the  writ  is  directed,  for  the  satisfaction  of  a  creditor:'' 
Code,  sees.  2516,  2525,  2527-2531,  2536. 

To  say  that  a  life  tenant  has  the  right  to  the  exclusive  po0- 
seadon  and  use  of  the  property,  and  yet  that  the  sheriff  may, 
without  some  legislative  enactment  conferring  the  power,  seiie 
it  under  execution  or  attachment  against  another,  and  sell  and 
deliver  it  to  a  third  person,  seems  to  be  a  proportion  which  is 
refuted  by  stating  it. 

It  is  true  that  the  courts  of  North  Carolina  and  Kentucky 
have  held  that  a  vested  remainder  in  slaves  is  the  subject  of 
levy  and  sale  under  execution;  and  that,  as  a  levy  necessarily 
implies  a  seizure,  the  sheriff  may,  by  virtue  of  an  execution 
against  the  remainderman,  take  the  slaves  out  of  the  posses- 
sion of  the  tenant  for  life,  retain  the  custody  and  control  of 
them,  and  bring  them  to  the  place  of  sale:  Knight  v.  Leal^  2 
Dev.  &  B.  133;  Carter  v.  Spencer^  7  Ired.  L.  14;  BUmton  v. 
Morrow^  7  Ired.  Eq.  47  [53  Am.  Dec.  891];  Myers  v.  Daviess^  10 
B.  Hon.  399;  Daviess  v.  MyerSj  13  Id.  512;  Melsaaes  v.  HMsj 
8  Dana,  270. 

With  the  exception  of  these  decisions,  which  we  are  not  able 
te  reconcile  with  sound  legal  principles,  all  the  cases  and  au- 
thorities upon  the  subject  that  we  have  met  with  are  opposed 
to  the  idea  that  a  remainder  in  slaves  can  be  taken  imder 
execution  or  attachment  at  law,  during  the  continuance  of  the 
life  estate. 

Thus,  as  tai  back  as  Waller  v.  Hanger^  3  Bulst.  17,  it  is  said: 
''A  man  doth  gage  goods  in  pledge  for  forty  poimds  borrowed 
jspoa  them;  afterwards,  the  debtor  is  condemned  in  one  hun- 
dred pounds  debt  to  another:  these  goods  shall  not  be  taken 
in  execution  until  the  forty  pounds  be  paid,  for  the  creditor 
hath  an  interest  in  them."  And  there  can  be  no  doubt  that^ 
at  common  law,  goods  pawned  prior  to  the  execution  cannot 
be  taken  under  execution  against  the  pawnor,  until  the  money 
is  paid  for  which  they  were  pawned:  10  Vin.  Abr.  560;  Story 
on  BaiLoaents,  sec.  353;  Stief  v.  Hartj  1  N.  Y.  28, 86.  So  beasts 
let  for  years  cannot  be  taken  iu  execution  for  a  debt  of  the 
lessor,  upon  a  recovery  against  him:  1  Dyer,  67  b,  note; 
Waller  v.  Hanger ^  3  Bulst.  17;  and  this  is  because  the  lessor 
himself  could  not  have  dispossessed  the  lessee  during  the 
tt'rm,  and  of  course  the  lessor's  creditor  cannot:  10  Vin.  Abr. 
bCy).  Bcc.  4;  Scott  v,  Scholey,  8  East,  476,  479. 
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In  AU&n  V.  Scurry,  1  Yerg.  36  [24  Am.  Dec.  436],  the  sa- 
preme  court  of  Temiessee,  in  a  well-considered  opinion,  decided 
that  a  vested  remainder  in  slaves  cannot  be  levied  on  and  sold 
under  execution  at  law. 

The  same  principle  is,  in  effect,  declared  by  the  court  of 
appeals  of  South  Carolina,  in  Dargan  v.  Riehardscny  Dud.  L.  62. 

In  McOee  v.  Currie,  4  Tex.  217,  the  court  says,  in  reference 
to  the  case  of  a  hired  slave:  '^By  the  hiring,  the  property  is  be- 
lieved to  be  so  completely  changed  that  the  negro  could  not  be 
taken  in  execution  for  the  debt  of  the  owner  until  the  expira- 
tion of  the  time  for  which  he  was  hired,  unless  the  lien  had 
attached  before  the  transfer  of  possession  by  hiring." 

As  a  general  rule,  property  which  cannot  be  sold  under  exe- 
cution cannot  be  attached,  and  whatever  may  be  sold  under 
execution  may  be  attached:  Drake  on  Attachments,  sec.  244^ 
and  cases  cited.  It  is  also  said,  in  general  terms,  that  an  attach- 
ing creditor  can  acquire  no  greater  rights  in  the  property  than 
the  defendant  had  at  the  time  of  the  attachment;  that  he  can- 
not attach  property,  as  belonging  to  his  debtor,  to  the  injury 
of  third  persons;  and  that  if  personal  property  be  in  such  a 
situation  that  the  defendant  has  lost  his  power  over  it,  it  can* 
not  be  taken  under  attachment  against  him:  Hepp  v.  Glover ^ 
15  La.  461,  465  [85  Am.  Dec.  206];  Bdbcock  v.  AfalM^,  7  Mart, 
N.  S.,  139;  Drake  on  Attachments,  sec.  245;  Hartford  v.  Jach^ 
ion,  11  N.  H.  146. 

Hence  it  has  been  held  that  a  chattel  pawned  or  mortgaged 
is  not  attachable  in  an  action  against  the  pawnor  or  mortga- 
gor: Drake  on  Attachments,  sec.  245,  and  cases  cited.  So  it 
has  been  decided  that  where  property  has  been  bailed  for  hire 
for  a  specific  time,  a  creditor  of  the  bailor  cannot  attach  the 
property  and  take  it  from  the  custody  of  the  bailee  during  the 
term  of  bailment:  Hartford  v.  Jackson,  11  N.  H.  145.  In  like 
manner,  it  has  been  held  that  if  cattle  be  leased  for  a  term  of 
years  they  cannot  be  attached  and  sold  as  the  property  of  the 
lessor,  even  though  the  sale  be  with  a  reservation  of  the  lessee's 
right  to  retain  possession  of  the  property  during  the  continu- 
ance of  the  term:  Smith  v.  NUes,  20  Vt.  315  [49  Am.  Dec.  782]; 
see  also  Lambeth  v.  TumbuU,  5  Bob.  (La.)  264  [89  Am.  Deo. 
536] ;  MitcheU  v.  Byrne,  6  Rich.  L.  171;  Drake  on  Attachments, 
sec.  245. 

We  think  it  is  clear,  both  upon  principle  and  authority, 
that,  in  the  absence  of  some  statute  which  justifies  the  pro- 
ceeding, the  manual  taking  of  goods  by  an  officer  (and  the 
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Tezy  idea  of  a  levy  implies  this)  is  not  authorized  by  an  exe- 
cution or  attachment  against  one  who  has  neither  the  poeoos 
ilon  nor  the  right  to  the  possession  of  the  property. 

The  case  of  partners  and  joint  owners,  to  which  this  is  sought 
to  be  assimilated,  is  not  analogous.  The  right  of  the  sheriff, 
imder  an  execution  against  one  partner  or  joint  owner,  to  levy 
vpon  the  common  property  rests  upon  the  ground  that  the 
partners  or  joint  owners  have,  severally,  the  right  to  the  pos- 
session of  the  entire  property;  and  the  sheriff,  by  taking  pos- 
session, does  no  more  than  the  defendant  in  execution  orald 
do:  StiefY.  HaH,  1  N.  Y.  82,  38. 

We  find  in  the  code  nothing  which  so  fax  changes  the  com- 
HKm  law  as  to  authorize  the  sheriff  to  take  slaves  under  an 
execution  or  attachment  against  one  who  has  only  a  vested 
vemainder  in  them.  Section  2455  of  the  code  defines  the 
piopeffy  which  may  be  levied  on  by  executions.  The  first 
subdivision  of  that  section  relates  exclusively  to  real  estate. 
The  second  subdivision  is  as  follows:  '^  2.  On  personal  prop- 
erty of  the  defendant  (except  things  in  action),  whether  he 
has  the  absolute  title  thereto,  or  the  right  only  to  the  posses- 
sion thereof  for  his  own  life,  the  life  of  another,  or  any  shorter 
period;  but  this  does  not  apply  to  a  possession  acquired  by  a 
hona  fids  hiring  of  a  slave  or  other  chattels."  This  subdivis- 
ion (except,  perhaps,  so  far  as  it  may  exempt  from  levy  and 
sale  the  possessory  interest  of  the  bailee  of  a  hired  chattel, 
Whuler  V.  IVatn,  8  Pick.  255)  is  simply  declaratory  of  the 
common  law,  and  cannot  be  so  C(mstrued  as  to  authorize  the 
rtieriff  to  ccnnmit  a  trespass,  or  disturb  the  prior  rights  of  a 
stranger  to  the  process,  in  order  to  make  a  levy.  The  third 
subdivision  authorizes  the  levy  of  an  execution  '^  on  an  equity 
sf  redemption  in  either  land  ot  personal  property,"  and  pro- 
vides that  "  when  any  interest  less  than  the  absolute  title  is 
sold,  the  purchaser  is  subrogated  to  all  the  rights  of  the  de- 
fendant^ and  subject  to  all  his  disabilities.  It  may  be  that| 
under  this  last  subdivision,  an  equity  of  redemption  may  be 
levied  on  and  sold  under  an  executicm,  though  the  possession 
be  with  the  mortgagee:  MeConeghyy.  MeCaWj  81  Ala.  451;  but 
a  vested  remainder  in  slaves  is  not  an  equity  of  redemption; 
and  we  cannot  hold  that  the  common  law  is  altered,  except  in 
the  particulars  in  which  the  legislature  has  seen  fit  to  change  it. 

We  need  not  inquire  whether,  under  the  code,  and  by  reason 
of  the  general  rule  that  whatever  may  be  sold  under  execution 
is  subject  to  attachment,  an  equity  of  redemption  in  personal 
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property  can  be  attached  when  the  possession  is  with  the  mort- 
gagee. Unless  this  is  so,  there  is  no  provision  in  our  statutes 
which  in  any  case  clothes  the  sheriff  with  the  authority  to 
invade  and  prejudice  the  legal  rights  of  strangers  to  the  at- 
tachment^ by  taking  property  which  is  rightfully  in  their  pos- 
session, in  order  that  he  may  sell  an  interest  of  the  defendant 
therein  which  does  not  embrace  either  the  possession  or  the 
right  of  possession. 

If  slaves  may  be  taken  under  attachment  against  the  re- 
mainderman, the  life  tenant  must  either  replevy  them  or  per- 
mit the  sheriff  to  retain  them  in  his  possession  until  the 
termination  of  the  attachment  suit.  When  slaves  attached 
are  not  replevied,  the  sheriff,  unless  instructed  to  put  them 
in  jail  for  safe-keeping,  "  must  hire  them  out,  taking  a  note  for 
hire,  which  inures  to  the  plaintiff,  or  to  the  defendant  if  the 
sale  of  the  slaves  should  discharge  the  judgment:"  Code,  sec. 
2531.  If  the  tenant  for  life  should  replevy  the  slave  and  the 
latter  should  die,  the  life  tenant  could  only  discharge  himself 
fix>m  liability  for  the  whole  amount  of  the  judgment  against 
the  remainderman  by  tendering  the  value  of  the  slave  to  the 
plaintiff:  Code,  sees.  2538, 2539.  These  provisions  of  the  code 
are  inconsistent  with  the  idea  that  a  vested  remainder  in 
slaves  may  be  attached  by  taking  them  out  of  the  possession 
of  the  life  tenant. 

Whether  if  the  life  tenant  should  assent  to  the  levy  and  sale, 
and  permit  the  sheriff  to  take  possession  and  exhibit  the  prop- 
erty at  the  sale,  the  purchaser  would  acquire  the  interest  of 
the  remainderman,  we  need  not  decide.  No  such  tBLci  iB 
shown  in  this  case. 

I£  the  mother  of  the  claimant  conveyed  her  life  interest 
to  the  claimant  in  1852,  this  life  interest  became  the  statutory 
separate  estate  of  the  claimant,  and  did  not  pass  to  the  hus- 
band by  virtue  of  his  vested  interest  in  remainder.  There 
oould  be  no  merger  of  the  life  estate  in  the  remainder;  because 
when  the  life  estate  was  conveyed  to  the  claimant  the  remain- 
der did  not  belong  to  her,  but  to  her  husband.  The  two  in- 
terests were  never  united  in  the  same  person. 

Judgment  affirmed. 


To  GoNSTrnm  Yalsd  Lsw  upon  PBOPXsrr,  sheriff  imul  be  witiiln  ykm 
of  the  property  and  have  it  under  his  control:  Bmon  ▼.  PraU,  65  Am.  Deo. 
830,  and  note  333.  I3ie  principal  oaae  ia  cited  aa  to  the  matter  wmtained  in 
ih»  first  aection  of  syUabns  mtpra,  in  Abramt  ▼.  Jchnmm,  66  Ala.  469. 
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Rkmaindxr  di  Slavs  caonot  be  sold  nnder  ezecation  duing  tiM  oootb»- 
Race  of  the  life  eetete:  AUem  ▼.  Sanrrtyt  24  Am.  Deo.  438.  But  lee  dtetifla 
in  note  439,  and  Lodcwooi  r,  Nyt,  68  Id.  73^  and  note  77. 

Wm's  SxFARATi  BaxATi  or  Slavh^  hiubaod'e  oontrol  ol  and  power  owt 
LeeY.  ifoiileMe,  44  Am.  Deo.  408;  lee  alao JJorrb ▼.  Taffkr^  67  U.  0781  Mid 
Boto678L 


Walkeb  v.  Wilkinson. 

[85  Alabama,  795w] 
Bailor  mat  MAnrrAix  TRisPAas  for  the  asportation  of  his  propertjp  from  Irfg 
bailee  by  a  wrong-doer,  when  the  bailor  gratnitonaly  loans  his  chattel, 
and  reserves  the  right  to  demand  possession  thereof  at  sny  time. 

Trespass  to  recover  damages  for  the  wrongful  act  of  defend- 
ant as  sheriff,  in  seizing  and  selling  a  mule  under  execution 
against  one  Meadows,  a  son-in-law  of  plaintiff.  It  was  proved 
at  the  trial  that  plaintiff  loaned  the  mule  to  Meadows  to  be 
used  and  worked  by  him  until  called  for  by  plaintiff,  and  that 
it  was  agreed  in  the  presence  of  witnesses  that  the  mule  was 
to  be  delivered  to  plaintiff  whenever  he  demanded  it,  and  that 
the  loan  was  entirely  gratuitous.  It  was  further  proved  that 
when  the  mule  was  taken  from  the  possession  of  Meadows, 
plaintiff  had  never  demanded  it.  The  court  charged  the  jury 
that  if  they  believed  the  above  to  be  the  true  facts,  they  must 
find  for  defendant.  Plaintiff  excqyted  to  the  charge,  took  a 
nonsuit,  and  assigns  the  charge  as  error. 

RiehardB  and  Falhnerj  for  the  appellant 

AUi9on  and  Barnes^  contra. 

By  Court,  A.  J.  Walkxb,  C.  J.  We  understand  the  charge 
of  the  court  in  this  case  to  be  predicated  upon  the  idea  that 
the  lender  of  a  chattel  cannot  maintain  trespass  for  the  taking 
and  carrying  it  away  while  in  the  possesuon  of  his  bailee. 
The  law  unquestionably  is,  that  when  a  chattel  is  loaned,  the 
bailor,  having  a  right  to  resume  possession  at  any  time,  and 
having  the  general  property  in  the  thing  loaned,  which  draws 
to  it  the  constructive  possession,  may  maintain  trespass  for 
the  asportation  of  the  property  by  a  wrong-doer:  1  Chit.  PI. 
160;  Story  on  Bailments,  sees.  94,  279;  2  Saunders  on  PI.  & 
Ev.  861;  Thorp  v.  Burling,  11  Johns.  285;  Davis  v.  Young,  20 
Ala.  151;  NeUon  v.  BondurarU,  26  Id.  841;  Hall  v.  Ooodson, 
82  Id.  277.  The  case  of  Davis  v.  Young,  supra,  asserts  no 
principle  adverse  to  the  doctrine  above  stated.    In  that  case. 
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the  plaintiff's  right  of  possession  was  postponed  by  the  temu 
of  his  conveyance  to  a  day  posterior  to  the  commission  of  the 
trespass;  and  it  differs  from  this  in  the  fact  that  the  plaintiff 
had  no  right  of  possession  at  the  time  of  the  trespass,  and  the 
possession  was  not  held  by  another  for  him  as  his  baQee. 
Nonsuit  set  asidcy  judgment  reversed,  and  cause  remanded. 


Trvfisb  AQAixm  Onxont  ahd  PLinnnvt  in  an  ittMbment  may  hm 
maintained  by  the  awnar  of  ymyttiy  levied  upon  and  aold  under  attaohimmt 
against  another,  for  tlie  taking  of  the  property,  although  when  the  attaoh- 
ment  waa  made  the  property  waa  in  the  defendant  debtor's  posseosion  aa  a 
loan:  Overbid  ▼.  MeOee,  63  Am.  Deo.  49,  and  citations  in  note  63»  aa  to  idisa 
trespasa  m»y  bo  maintained;  see  also  Dexier  y.  Ook,  70  Id.  465;  and  JMearA 
T.  Bdwards^  84  Id.  Til,  the  latter  showing  that  the  owner  need  not  luure  pat> 
ol  the  pioper^  in  ordar  to  maintain  trsspasa. 


Williams  v.  Gabfenteb, 

[96  Alabama,  9.] 
BmiTTAiroa  ov  Morar  vr  Mail  to  Absolvb  Dbbtok  nunc  Haia»p  ov 
Loss  DT  TaANBicnniON  mnst  be  made  by  the  authority  of  the  creditor, 
and  in  the  manner  and  with  the  precautions  prescribed  by  him. 

JUDGlfXNT  WnX  HOT  BB  BbVBBSBD  OK  GbOOTNI)  OT  BBBOliaOiDS  Ghabob  te 

jniy,  if  the  charge  has  not  prejudiced  the  party  aeeking  the  lOTenaL 

Action  on  promissory  note  to  recover  a  balance  of  two  hun- 
dred dollars  due  thereon.  Carpenter  &  Co.,  who  brought  this 
action  against  Williams  &  Smart,  had  given  instructions  to 
the  latter  to  transmit  payments  on  the  note  to  them  by  regis- 
tered letters.  Two  himdred  dollars  transmitted  by  letter  not 
registered  was  lost,  and  is  the  subject  of  the  present  litiga- 
tion. Defendants  offered  to  prove  that  the  local  poet-offices 
had  received  no  instructions  from  the  postmaster-general  for 
the  registration  of  letters  under  the  new  postal  laws  of  March 
8,  1855,  and  that  no  letters  could  be  registered  at  these  offices. 
This  evidence  was  not  admitted.  The  court  instructed  the 
jury  that  under  the  laws  in  force  letters  could  be  registered  at 
the  said  post-offices;  and  this  instruction,  and  the  exduskm  ol 
the  above  evidence,  are  the  errors  assigned* 

Alexander  and  John  White^  for  the  appellants. 
James  B,  Martiuj  contra. 

By  Court,  A.  J.  Walker,  C.  J.  To  absolve  a  debtor  who 
transmits  money  by  mail  to  his  creditor  for  the  payment  of  his 
debt  from  the  hazard  of  loss  in  the  transmission,  it  is  necessary 
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ihat  the  remittanoe  should  be  made  by  ihe  aathority,  express 
or  implied,  of  the  creditor,  and  in  the  manner  and  with  the 
precautions  prescribed  by  him:  Smith's  Merc.  L.  628,  529; 
Warwiele  v.  Noakeij  Peake,  67;  Hawkins  y.  Ruttj  Id.  186;  Towns- 
end  T.  Renry,  9  Rich.  L.  318;  8  Phill.  Ey.,  last  ed.,  440,  441, 
note  11;  2  GreenL  Ey.  429,  sec.  525.  If  it  is  impossible  for 
the  debtor  to  transmit  the  money  in  the  manner  and  under  the 
precautionary  attendant  circumstances  directed  by  the  creditor, 
he  cannot  make  the  remittance  at  the  risk  of  the  creditor.  His 
authority  is  to  remit  in  the  manner  and  under  the  circum- 
stances prescribed,  and  if  he  remits  without  pursuing  the  di- 
rections, he  acts  without  authority.  like  an  agent,  he  must 
pursue  his  authority,  and  strictly  obserye  its  limitations  and 
qualifications:  Story  on  Agency,  218,  sec.  165. 

From  an  application  of  the  principle  aboye  stated  to  this 
case,  it  must  result  that  if  the  plaintiffs  only  authorized  the 
remittance  to  be  made  under  certain  specified  precautionary 
obseryances,  the  defendants  would  not  be  justified  in  making 
the  remittance  without  them,  because  they  could  not  be  per- 
formed. 

The  plaintiffs'  letter  of  the  third  of  March,  1855,  authorizes 
the  defendants  to  transmit  the  money  by  mail,  at  tiieir  risk,  i  t 
sums  of  one  and  two  hundred  dollars  at  a  time,  taking  the 
postmaster's  receipt,  prepaying  the  postage,  and  registering  the 
letter  under  the  new  poet-office  regulations.  The  plaintiffl' 
subsequent  letter  of  Ajnil  2, 1855,  acknowledges  the  receipt  of 
a  letter  inclosing  one  hundred  doUars,  and  expresses  the  hope 
of  being  shortly  fayored  with  the  balance.  This  letter  does 
not  modify  the  instructions  of  March  8, 1855,  nor  do  we  think 
that  a  modification  of  such  instructicMis  can  be  implied  fit>m  it 
It  does  not^  in  terms,  authorise  a  remittance  by  nudl,  but  seems 
simply  to  pass  it  silently  by  as  a  matter  previously  settled. 

The  questi^m,  after  the  ascertainment  of  the  &ct  that  the 
money  had  been  mailed,  was  whether  it  was  mailed  under  the 
precautionary  circumstances  directed.  If  it  was  not,  the  mail- 
ing of  the  money  was  at  the  defendants'  risk,  and  it  is  totally 
immaterial  whether  the  defendants  could  or  could  not  haye 
pursued  the  instructions  giyen.  If  they  could  not  haye  pur- 
sued them,  they  were  without  authority  firom  the  plaintiffs  to 
transmit  the  money  by  mail.  The  eyidence  offered  as  to  the 
instructions  of  the  postmaster-general,  and  as  to  the  impossi- 
bOhy  of  registering  letters,  pertained  to  a  totally  immaterial 
matter,  and  was  inadmissible  on  aeooont  of  irrelevanoy  • 
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The  charge  given  could  not  possibly  have  prejudiced  the  de> 
fondants.  If  it  had  been  the  reverse  of  what  it  is,  it  wonld  not 
have  benefited  them.  Looking  at  the  evidence,  it  is  perfectly 
clear  that,  if  erroneous,  the  charge  has  not  prejudiced  the  de- 
fendants; and  we  would  not,  therefore,  reverse,  if  upon  exami- 
nation we  found  it  incorrect:  8almon$  v.  Soundtreej  24  Ala.' 
458;  Shepherd's  Digest,  668,  569. 

Judgment  affirmed. 

Appellate  Coubt  wn«L  not  Rktbbsb  Jusgiont  ior  Ebbob  without  Lr- 
mY,  aa  for  enoneoiiB  ohiigM  or  lefanb  to  duurge^  irhue  the  eridenoo  in 
tlie  bill  of  exoeptiona  dearly  aliowa  that  the  appeUaat  ia  not  eatitlod  to  jvdg- 
mont:  Doe  ▼.  RUey,  65  Am.  Daa  S34;  and  8imi  r.  BoytUen,  70  U.  (M,  tad 
note  544. 


Fuller  v.  DuBsy. 

[86  Alabama,  7S.1 

AflBuicpsiT  LiB8  OKLT  UPOK  Pbomib^  Ezpbbbb  OB  TifTT,Tiii^  and  not  Cor  *h» 
oonTenion  of  a  chattel  idiich  the  defendant  haa  exehanged  for  another. 

Uwnscnos  between  Sale  ahd  Bxchakoe  or  Baboadt  or  Babteb  ia  that 
in  a  aale  a  prioe  ia  attaofaed  to  the  article  aold,  which  may  be  received 
in  money  or  in  a  chattel  at  an  eetimated  prioe;  whereaa  in  barter,  oma 
chattel  ia  exchanged  for  another,  no  prioe  being  attached. 


Assumpsit  brought  by  Mrs.  M.  Duren  against  Fuller  to 
cover  fifty  dollars.  The  complamt  contained  the  conunon 
counts  for  money  had  and  received,  and  for  goods  sold.  The 
evidence  was  that  plaintiff  and  defendant  each  owned  a  land 
warrant,  selling  in  the  market  at  fif^  dollars.  They  ex- 
changed the  two  warrants  for  a  filly  valued  at  one  hundred 
dollars,  it  being  understood  that  each  should  have  a  half-inter- 
est in  the  filly.  The  defendant  took  possession  of  the  filly  for 
the  purpose  of  selling  her,  but  instead  of  doing  so,  he  worked 
her  on  his  farm  for  a  time,  and  exchanged  her  for  another 
horse.  The  court  instructed  the  jury  that  if  they  found  the 
facts  as  stated,  plaintiff  could  recover  the  one-half  value  of  tho 
filly,  which  charge  is  assigned  for  enoi; 

L.  E.  ParwM  and  J.  FalkncTf  for  the  appellant 

Brock  and  BameSj  control 

By  Court,  R.  W.  Walxxb,  J.  Inasmuch  as  atgumprit  lies 
only  upon  a  promise,  express  or  implied,  and  not  to  reoovnr 
damages  for  torts  or  trespasses,  a  mere  conversion  of  the  goods 
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of  the  plaintifr,  without  any  sale  of  them,  will  not  support  the 
action.  The  doctrine  of  waiving  a  tort  and  bringing  astumptii 
is  confined  to  cases  where  the  defendant  has  disposed  of  the 
plaintiff's  property,  and  received  either  money  or  some  article 
or  thing  as  money:  Pike  v.  Bright,  29  Ala.  336;  Croio  v.  Boyd, 
17  Id.  51;  Strother  v.  Butler,  Id.  733.  If  the  property  has  been 
sold,  it  makes  no  difference  whether  the  price  is  received  in 
money,  or  in  a  chattel  at  an  estimated  price  for  money:  Arm$ 
V.  Ashleyj  4  Pick.  71;  Mason  v.  WaiU,  17  Mass.  660;  Stewart 
y.  Cawner^  9  Ala.  813;  Cameron  v.  Clarley  11  Id.  259. 

But  there  is  a  material  distinction  between  a  sale  and  an 
exchange  or  a  bargain  of  barter;  and  where  one  chattel  is  ex- 
changed for  another,  no  price  being  attached,  it  is  not  a  sale: 
Qwfiter  V.  Leekey,  30  Ala.  596.  The  transaction  by  which  the 
defendant  disposed  of  the  filly  was  strictly  an  exchange,  not  a 
sale.  There  is  nothing  from  which  we  can  infer  that  the 
defendant  received  the  horse  he  obtained  in  exchange  as  so 
much  money,  for  it  does  not  appear  that  the  value  of  either 
chattel  was  measured  in  money  terms;  nor  is  the  feet  that  the 
defendant  paid  the  plaintiff  some  twenly-five  or  thirty  dollars 
OD  account  of  her  interest  in  the  filly  at  all  inconsistent  with 
the  idea  that  he  had  not  sold  the  properfy  for  money,  or  for 
anything  else  which  was  taken  as  money. 

If  it  was  shown,  or  could  be  fairly  inferred  tntm  the  evi- 
dence, that  the  horse  substituted  for  the  filly  had  been  sold  by 
the  defendant,  the  plaintiff  would  perhaps  be  entitled  to  re- 
cover in  this  suit.  But  the  bill  of  exceptions  expressly  nega- 
tives this,  and  repels  any  inference  that  the  horse  had  been 
converted  into  money  by  the  explicit  statement  that  '^the 
defendant  had  not  received  any  money  for  the  filly  or  the  one 
be  swapped  for." 

I^  therefore,  the  gravamen  of  the  action  is  the  conduct  of 
the  defendant,  first  in  working  the  filly  on  his  farm,  and  then 
in  exchanging  her  for  a  horse,  which  he  appropriated  to  his 
own  use,  there  can  be  no  recovery  in  asfmmprit :  WUlet  v.  WiJIr 
let,  3  Watts,  277;  Jones  v.  J7oar,  5  Pick.  286;  Schweizer  v. 
Weiber,  6  Rich.  L.  159. 

If  it  be  said  that  the  facts  supposed  in  the  charge  of  the 
sourt  show  that  there  was  a  contract  between  the  parties,  which 
the  defendant  has  broken,  the  answer  is,  that  though  the  plain- 
tiff might  recover  for  such  a  breach  in  assumpsit,  she  can  only 
do  so  under  a  special  count  alleging  the  contract  and  breach- 
The  complaint  in  this  case  contains  only  the  common  counts 
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for  money  had  and  received,  and  for  goods  sold.  The  rob 
that  the  plaintiff  cannot  recover  by  proving  a  cause  of  actiaB 
different  from  that  alleged  applies  in  appeal  cases  as  well  as 
other  suits:  Smith  v.  Causey,  28  Ala.  655,  658  [65  Am.  Dea 
872].  Whether  the  plaintiff's  right  of  recovery  be  rested  on 
the  defendant's  conversion  of  her  property,  or  on  the  breach  of 
a  special  contract,  is,  therefore,  immaterial,  for  neither  one  ot 
these  causes  of  action  was  alleged  in  the  complaint. 

We  are  constrained  to  hold  that  the  court  eried  in  the  chugs 
given. 

The  judgment  must  be  reversed,  and  cause  remanded. 


To  Ekablb  OwNsa  ov  GoofDS  to  Sum  nr  AaauMWiav  ^rl^n  tboj 
bean  wrongfaUy  taken  from  him,  the  gooda  miut  have  been  oonvetted  into 
money:  Steams  y.  DilUnghaim,  54  Am.  Deo.  88»  and  note  90. 

Ths  FBINGI7AL  GASB  18  CITED  in  JFMden  y.  M,  ^  P.  Natitmal  B«mk^  6A 
Ala.  28,  to  the  point  that  "the  owner  of  gooda,  if  a  wrong-doer,  by  sale  ooik 
▼erta  them  into  money,  or  into  that  which  ia  reeeived  aa  the  prioe  and  the 
moDey,  may  waiyo  the  tort^  and  reoom  the  mooey  or  tbe  pdML* 


MoNfiiLL  V.  MoNeill. 

p»  Alabama,  lOS.] 

Omakobct  wigl  hot  AsBuwt  JuBisDionoN  OVER  AuMiiiJHmnDaf  ov 
TAXIS,  nnkaa  the  affidra  of  the  eatate  axe  ao  inydyod  that  the 
tor  or  executor  cannot  aaf ely  proceed  ezoept  nnder  the  difeotioB  cf  a 
court  of  equity. 

AixiDNiaTaATOB  Who  Patb  Dxbis  ov  Esxatb  boobs  Tdcb  vob  Pbxbbv« 
TATiON  OV  Claub  EzpiBis  doea  ao  at  hia  own  haaard,  if  the  eatela 
prorea  to  be  inaolvent;  and  if  the  daima  axe  paid  oat  of  hia  own  famda^ 
he  wiU  atand  anbatitated  for  the  oreditora  whoae  blaima  he  baa  diaohac^gedL 

AjmnoBTBATOB  Who  has  Olaqcs  AQAJoxvr  Estatb  atanda  npoa  the 
footing  aa  the  other  creditora. 

AdIONISIBATOB  has  AuTHORITT  to  DiaOKABOB  IVODMBRAHOB  VTOV 

KBTT  OV  Ibbolvbnt  Estatb  whcn  the  intereat  of  the  eatate  ia  therghy 
promoted;  bat  he  cannot  do  ao  after  the  inoambeied  praperty  haa  beam 
add,  when  there  ia  no  liability  upon  him  on  acooont  of  the  dafMive  tcUa^ 

Bill  in  equity  by  Pool,  administrator  of  the  estate  of  D.  SL 
McNeill,  deceased,  to  remove  the  estate  from  the  probate  oooit^ 
and  to  have  a  settlement  thereof  in  chancery.  The  estate  was 
insolvent;  but  the  administrator,  unaware  of  this  fact,  paid  in 
foil  many  claims  against  the  estate  out  of  his  own  funds,  b^ 
fiore  the  time  for  the  presentati<m  of  claims  had  ezpiied,  and 
one  object  of  the  bill  is  to  be  .permitted  to  retain  out  of  ths 
foods  of  the  estate  the  foll^amount  so  paid  by  him.    Decedsnt 
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b  his  lifb-tixne  purchMed  from  one  Hitchcock  a  lot  of  land, 
and  gairo  to  him  a  mortgage  to  Becoie  part  of  the  porchaae- 
moDejTy  and  complainant  became  aorety  on  the  notea  aecored 
hj  thia  mortgage.  The  mortgage  waa  fiireeloaed,  and  Hitch- 
en^  porchaaed  the  lot  mider  the  finrecloaoie  aale.  He  then 
recovered  a  judgment  againat  complainant  aa  aurety  on  the 
nctoa  fixr  a  balance  atill  dne.  Complainant  now  aecdui  to  re- 
deem the  loty  and  aaka  that  he  be  permitted  to  retain  oat  of 
the  fimda  of  the  eatate  the  foil  amount  paid  by  him  on  thia 
jodgment.  A  tract  of  land  belongmg  to  the  eatate  waa  mort- 
gaged to  one  Mra.  Givhan,  and  complainant,  imder  order  of 
eoart,  aold  aaid  tract,  and  oat  of  the  prooeeda  paid  in  foil  the 
mortgage  debt  In  refisience  to  thia  tranaaction,  he  deairea  to 
be  credited  in  hia  accoont  with  the  eatate  fixr  the  frill  amoant 
ao  paid.   The  other  facta  are  aafficiently  atated  in  the  opinion. 

/.  R,  Joh^  fixr  the  appellant. 
Byrd  amA  Jaofyofiy  cofUrdm 

By  Coorty  A.  J.  Walksb,  C.  J.  The  firat  argument  in  fimv 
of  the  equity  of  the  complainant'a  bill  ia,  that  it  ia  the  privilege 
of  an  adminiatrator,  at  any  time  before  the  concurrent  juris- 
diction of  the  probate  court  ia  put  in  operation^  to  aeek  from 
the  chancery  court  inatruction  in  the  dutiea  of  hia  truat,  and 
to  make  a  aettlement  under  the  ordera  and  deoreea  of  that 
tribonal.  Under  our  ayatem,  the  chancery  court  retaina  ita 
ori^nal  juriadiction  over  the  aubject  of  adminiatrationa;  and 
it  may  be  appealed  to  by  a  proper  party,  without  the  aaaign- 
ment  of  any  apodal  reaaon,  until  the  concurrent  juriadiction 
of  the  probate  haa  attached:  Oovld  y.  HceyeSj  19  Ala.  450; 
HorUm  y.  Motdeyj  17  Id.  794;  WUton  y.  Ctwl^  Id.  59;  Pearwa 
y.  DarringUm,  18  Id.  850;  Dement  y.  Boggeu,  18  Id.  148; 
£la%  y.  Bldkeyj  9  Id.  391;  HwfOey  y.  Hwdey,  15  Id.  98; 
IFoUron  y.  Simwrns,  28  Id.  629;  1  Story'a  Eq.  Jur.,  seca.  543- 
645;  Cherry  y.  Belcher^  5  Stew.  &  P.  188;  Oayle  y.  SingleUmy  1 
Stew.  566.  There  ia  authority  which  may  be  construed  aa 
favoring  the  proposition  that  an  adminiatrator  may,  aa  a  mat- 
ter of  course,  aak  the  aid  of  the  chancery  court  in  the  execu- 
tion and  aettlement  of  hia  truat:  Bucde  y.  Aileo^  2  Vem.  37; 
MaJUhewB  y.  Newhy^  1  Id.  133;  Howard  y.  Hawardj  Id.  134; 
Mitford'a  Eq.  PI.  155, 156.  But  that  doctrine  waa  found  objec- 
tionable, becauae  it  enabled  an  administrator  to  delay  the  pay- 
ment of  juat  duea,  and  tor  other  reaaona;  and  it  aeema  to  haye 
ak.  Dsa  y  OL.  LxxyE-n 
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given  place  to  the  more  just  and  reasonable  doctrine^  that  an 
administrator  ox  execntor  may  go  into  chancery ''  when  he  finds 
the  affairs  of  his  intestate  or  testator  so  much  involved  that 
he  cannot  safely  administer  the  estate,  except  under  the  direc- 
tion of  a  court  of  equity; "  and  that  the  court  ought  only  "  to 
interfere  in  behalf  of  an  executor  or  administrator  under  special 
circumstances,  where  injustice  to  himself,  or  injury  to  the  es- 
tate, may  otherwise  arise: "  Morrice  v.  Bank  of  Engla/nd,  Cas. 
temp.  Talb.  217-224;  Brown  y.McDonaldy  Hill  Ch.  300;  1  Story's 
Eq.  Jur.,  sec.  644;  Toller  on  Executors,  455,  b.  3,  o.  10,  sec.  2; 
2  Lomax  on  Executors,  623;  2  Williams  on  Executors,  1624| 
note  g;  Willard's  Eq.  Jur.  560.  Such  seems  to  have  been  the 
view  of  the  law  taken  by  this  court  when  it  decided  the  cases 
of  TrotUr  v.  Blocker,  6  Port  269,  and  Sellere  v.  SeOere^  35  Ala. 
235.  The  equity  of  the  complainant's  biU,  therefore,  cannot 
stand  up6n  his  right  to  come  into  equity,  as  a  matter  of  conrse, 
for  its  aid  and  instruction,  and  we  must  inquire  whether  such 
special  circumstances  are  averred  as  will  give  jurisdiction. 

One  of  the  special  circumstances  upon  which  the  complain- 
ant argues  that  the  jurisdiction  of  the  court  may  be  predicated 
is,  that  he,  being  misled  by  the  magnitude  of  the  estate,  and 
his  ignorance  of  the  extent  of  his  intestate's  indebtediiessi 
and  not  suspecting  the  insolvency  of  the  estate  within  eighteen 
months  fix)m  the  commencement  of  his  administration,  paid 
the  full  amounts  of  sundry  debts  with  his  own  individual 
funds.    Under  our  law,  chdms  against  an  estate,  with  a  few 
exceptions,  are    required   to   be  presented  within  eighteen 
months;  the  executor  or  administrator  is  prohibited  from  giv- 
ing, before  the  expiration  of  eighteen  months,  '^a  preference  in 
the  payment  of  any  debt  over  others  of  the  same  class;"  and 
he  is  protected  against  the  rendition  of  judgments  against  him 
untQ  after  the  expiration  of  eighteen  months:  Code,  sees.  1883| 
1742, 1917.    The  representative  of  an  estate  is  thus  fieivored 
with  the  means  of  ascertaining,  with  sufficient  certainty  in 
most  cases  the  condition  of  the  estate,  and  relieved  from  the 
necessity  of  paying  any  debts,  and  prohibited  from  giving  any 
preference  among  debts  of  the  same  class  within  eighteen 
months.    It  follows,  that  if  an  administrator,  within  the  eigh- 
teen months,  pays  in  fiill  a  debt  not  within  a  preferred  class, 
the  estate  being  insolvent,  he  gives  a  preference  in  violation  of 
law,  and  does  so  by  making  payment  at  a  time  when  the  law 
does  not  require  it.    The  making  of  payment  at  such  time 
involves  a  hazard  voluntarily  assumed;  and  if  loss  results,  he 
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mtiBt  sustain  it^  and  cannot  distribute  h  among  creditors  of 
the  estate  by  obtaining  an  allowance  to  himself  of  the  full 
amount  of  the  claims  so  paid.  The  complainant  is,  therefore, 
not  entitled  to  charge  against  the  estate  now,  when  it  has  been 
declared  insolvent,  the  full  amount  of  the  claims  discharged 
by  him  with  his  own  funds  during  the  eighteen  months,  and 
before  the  insolvency  of  the  estate  was  discovered.  His  only 
right,  as  against  the  estate,  is  to  stand  substituted  for  the 
creditors  whose  claims  he  has  discharged,  as  a  claimant 
against  the  insolvent  estate,  and  to  take  the  same  distributive 
share  to  which  those  creditors  would  have  been  entitled:  Wat* 
tins  V.  Dorsett,  1  Bland,  530;  CoUinson  v.  Owena^  6  Gill  A  J.  4; 
Smith  V.  HosldnSj  7  J.  J.  Marsh.  602;  Hearrin  v.  Savage^  16 
AkL  286-294. 

We  perceive  no  reason  why  this  substitution  could  not  be  as 
well  recognized  in  the  probate  court  as  in  the  chancery  court* 
By  the  payment  of  the  debts,  the  administrator  became,  in 
effect,  the  assignee  of  the  debts  he  has  paid;  and  the  probate 
court  may  take  cognizance  of  his  rights  as  such,  and  give  effect 
to  them  by  making  the  proper  allowance  upon  his  settlement: 
Oraham  v.  Abercrombief  8  Ala.  552.  As  the  probate  court  is 
dothed  with  the  power  requisite  to  afford  the  complainant 
all  the  relief  to  which  he  is  entitled,  in  consequence  of  the 
payment  of  claims  against  the  estate,  the  fact  of  such  pay^ 
ment  is  not  a  special  circumstance  upon  which  the  jurisdio* 
tion  of  the  chancery  court  can  be  predicated.  And  it  is  just 
and  right  that  it  should  not  be;  for  if  it  were,  the  carelessness 
and  recklessness  of  an  administrator  would  be  a  reason  for 
subjecting  the  creditors  to  the  delay  and  expense  of  a  chancery 
floit  instead  of  the  cheap  and  expeditious  proceeding  in  the 
pirobate  court. 

The  bill  is  totally  without  equity  as  an  application  to 
redeem,  or  for  authority  to  redeem,  the  land  alleged  to  have 
been  sold  under  Hitchcock's  mortgage,  because  more  than  two 
years  had  elapsed  before  the  filing  of  the  bill  or  the  making  of 
any  application  to  redeem:  Code,  sec.  2116.  The  payment  by 
the  complainant,  as  the  surety  of  his  intestate,  of  a  part  of 
the  purchase-money  of  the  land  bought  from  Hitchcock^ 
affords  no  reason  for  equitable  interposition.  By  such  pay* 
ment,  the  complainant  became  a  creditor  of  the  estate,  and  i9 
entitled  to  his  pro  rata  share  with  other  creditors,  which  the 
probate  court  is  fully  competent  to  allow.  Nor  has  the  com* 
plainant  any  right  of  substitution  to  a  lien  of  Hitchcock  aa 
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rtfodoTf  who  conveyed  the  land  for  a  pari  of  the  pnrchaae- 
money  x>&icl  by  him  as  his  mtestate^  surety:  Fo9Ur  y.  IVtwtoes 
of  Athenmumj  8  Ala.  302. 

The  biU  also  fails  to  make  out  a  case  for  equitable  juris- 
diction jxpofa  the  gromid  that  Hitchcock  was  a  mortgagee  of 
the  land  bought  fix)m  him,  and  sold  the  land  under  his  mort* 
gage,  and  bought  at  his  own  sale.  Exhibit  C,  which  is  made 
a  part  of  the  complainant's  bill,  and  is  referred  to  as  contain- 
ing a  copy  of  the  mortgage  under  which  the  land  was  sold, 
shows  that  the  mortgage  upon  the  land  was  not  given  to 
Hitchcock,  but  was  given  by  Hitchcock  to  one  Ferguson,  to 
secure  the  payment  of  the  purchase-money  due  by  the  former 
to  the  latter;  and  that^  upon  the  subsequent  purchase  by  the 
complainant's  intestate  from  Hitchcock,  there  was  an  agreement 
that  the  complainant's  intestate  should  discharge  the  unpaid 
purchase-money  due  by  Hitchcock  to  his  vendor,  and  that  the 
land  should  remain  bound  by  the  mortgage.  Hitchcock, 
therefore,  was  not  a  mortgagee  of  the  land,  and  covld  not  have 
been  a  purchaser  at  a  sale  made  by  himself  as  mortgagee. 

If  McDowell,  Withers,  &  Co.  had  a  lien  upon  eighty  bales 
5)f  cotton,  which  they  rightfully  asserted  by  retaining  the  pro- 
ceeds of  the  sale,  it  does  not  justify  the  complainant's  resort 
to  the  chancery  court.  It  is  as  comi>etent  for  the  probate  court 
as  it  is  for  the  chancery  court  to  relieve  him  from  the  charge 
for  the  eighty  bales  of  cotton,  or  their  value,  if  he  is  entitled 
to  such  relief. 

When  it  would  promote  the  interest  of  an  insolvent  estate, 
the  administrator  has  authority  to  discharge  incumbrances 
ui)on  the  property  of  the  estate.  But  he  certainly  cannot 
charge  the  estate  with  removing  an  incumbrance,  after  the 
proi>erty  so  incumbered  has  been  sold,  when  there  is  no  liability 
upon  him  on  account  of  the  defective  title,  and  when  the  estate 
is  not  interested  in  the  removal  of  the  incumbrance.  The 
complainant,  as  administrator,  sold,  under  an  order  of  court, 
lands  which  were  incumbered  with  a  mortgage  in  favor  of  Mrs. 
Givhan.  After  this  sale  was  made,  he  discharged  in  full  the 
debts  secured  by  the  mortgage;  and  he  now  claims  to  have 
been  justified  in  doing  so  because  there  was  a  mortgage  lien 
upon  the  land  for  the  debts.  When  the  sale  was  made  imdei 
the  order  of  court,  nothing  was  sold  save  the  interest  of  the 
estate,  which  was  the  equity  of  redemption  in  the  land,  or  the 
land  incumbered  by  the  mortgage;  and  the  maxim  caveat 
§mptor  applied  to  the  purchaser:  Duval  v.  PlanUn^  &M.  Bank^ 
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10  Ala.  636;  Dae  ▼.  McLoskey,  1  Id.  708;  PerUm  v.  WinUr,  7 
Id.  855;  Vaikgha/n  t.  Holmes,  22  Id.  693.  After  the  Bale  waa 
made,  the  equity  of  redemption  was  vested  in  the  purchaser, 
and  the  complainant  was  under  no  legal  obligation  to  remove 
the  incumbrance.  In  paying  the  entire  debt  secured  by  the 
mortgage  upon  the  land,  the  complainant  has  acted  without 
any  legal  authority,  and  is  entitled  to  no  relief  as  against  the 
insolvent  estate,  or  its  creditors,  on  account  of  the  fact  that  the 
debt  was  secured  by  a  mortgage  on  the  land. 

Upon  principles  heretofore  announced,  the  complainant  must 
come  in  as  a  creditor  of  the  insolvent  estate  in  the  probate 
court,  for  the  money  paid  by  him,  as  the  surety  of  his  intestatOp 
to  Hutchinson. 

It  was  manifestiy  improper  to  make  the  judge  of  the  probate 
oourt  a  defendant,  and  we  concur  in  and  adopt  the  language 
of  the  chancellor  disapproving  it. 

The  bill  contains  no  eqidty,  and  the  decree  of  the  court  be- 
low is  afiSrmed. 


GOCRTS  OF  EqUITT  BAYS  PAaAMOUKT  JUBIHDICTIOH  DT  CaSM  OF  AbMD- 

VTRATiON  and  the  wtUemeiit  of  ettates,  and  may  oontrbl  oonrti  of  Uw  ia 
their  settlement  and  distrilmtioB  of  eatatea:  Orattan  r,  Ormttmm,  S5  An. 
Dec  726. 

Bquttt  has  JuBisDicnoH  ovxE  Matxsb  om  PaoBAnii  if  the  prohato 
eonit  -be  whoUj  incompetent  to  giye  relief,  and  the  party  lutFa  not  by  hia 
laehea  loet  hia  remedy:  Wade  v.  Ameriecm  Colanhatkn  8oMif,  45  Am.  Dee. 
S24. 

Chakcskt  Possnam  No  Juribdiotioh  ovxb  ADiovDnuTiDv  of  Bs> 
TAin  and  the  aettlement  of  the  aoooonta  of  adminiatratora.  They  faU  peon* 
liarly  and exclnaive]||ander  the  cogniaanoe  of  the  probate  oooit:  See  Orem 
V.  OreigkUm^  48  Anu^Deo.  742»  and  extenaiYO  note  hereto  on  the  power  ol 
chanoery  over  probate  mattera,  744. 

RxxoDTOB  GAMHOT  Rbtaih  FOB  DxBT  DiTB  Hdibelf,  imlflai^  in  additioa 
to  the  naoal  proob,  he  aweara  to  the  eziatenoe  of  the  debt^  after  allowing  all 
paymenta  and  dEMta,  if  the  debt  be  not  admitted  by  the  adTane  party:  Sea 
CfarirT.  Clark,  85  Am.  Deo.  076^  and  note  68L 


Cox  V.  Keahby. 

urn  Alabama,  Wk] 
Uardi  n  voT  I^UBUi  FOB  Aon  of  Skbyant  Willfollt  Am  Inm* 
noHALLT  DoHB  withoat  oonmiand  or  aathority. 

AcnoN  for  damages  brought  by  Keahey  against  Cox,  Brain- 
srd,  A  Ck>.  Defandants'  steamer  collided  with  a  raft  of  spars 
and  stoves  belonging  to  the  plaintiff.    One  of  plaintiff's  wit* 
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tidsaesfi  teetified  that  it  eeemed  to  him  that  the  oollision  waa 
caofled  by  the  willful  act  of  the  defendants'  servants  in  charge 
of  the  vessel.  Defendants  requested  the  court  to  instruct  the 
jury  that  they  were  not  liable  for  damages  if  the  collision  waa 
caused  by  the  willful  act  of  their  servants.  The  court  refused 
io  give  this  instruction,  but  charged  the  jury  that  the  defend* 
ants  were  liable  even  if  the  collision  had  been  willfully  caused 
by  their  servants.  This  instruction^  and  the  refusal  to  inatract 
as  requestedi  are  assigned  fi>r  error. 

Qeorge  W.  Stewarij  tor  the  appaUaalm 
Manning  and  Walker^  conira. 

By  Court,  Stone,  J.    In  the  leading  case  of  IfelfoiMis  T. 

Cfiehetty  1  East,  106,  Lord  Eenyon  reviewed  the  earlier  deda- 
ions,  and  among  other  things  declared  that  ^if  I  command 
my  servant  to  distrain,  and  he  ride  on  the  distress,  he  shall 
be  punished,  not  I.''  ''When  a  servant  quits  sight  of  tha 
object  for  which  he  is  employed,  and  without  having  in  view 
his  master's  orders,  pursues  that  which  his  own  malice  suggeata^ 
he  no  longer  acts  in  pursuance  of  the  authority  given  him,  and 
his  master  will  not  be  answerable  for  such  act.'' 

This  case  has  been  regarded  as  an  authority  for  the  follow* 
Ing  propositions:  1.  When  the  servant  is  in  the  performance 
of  his  master's  orders  or  authorized  acts,  and  in  the  doing 
thereof  conducts  himself  so  negligently  or  unskillfiilly  that 
injury  results  to  another  or  his  goods,  then  the  doctrine  of 
respondeat  superior  applies,  and  the  master  will  be  liable  in  an 
action  on  the  case;  2.  That  for  the  acts  of  the  agent  or  servant, 
willfully  and  intentionally  done,  without  the  command  or 
authorization  of  the  master,  the  servant  ie  liable,  and  the  mas- 
ter is  not. 

These  principles  are  asserted  in  the  following  authorities: 
8tory  on  Agency,  sec.  456;  2  Kent's  Com.,  marg.  pp.  259,  260; 
Addison  on  Cent.  685;  1  Smith's  Lead.  Cas.,  Hare  &  Wallace's 
Notes,  560;  Fo%ier  v.  Essex  Banhy  17  Mass.  479  [9  Am.  Dec. 
168];  Edwards  on  Bailments,  318,  819;  Angell  on  Carriers, 
aecs.  541,  604;  Wright  v.  Wilcox,  19  Wend.  343  [32  Am.  Dec. 
607];  Richmond  Turnpike  v.  VanderbUty  1  HiU  (N.  Y.),  480; 
Hibbard  v.  New  York  and  Erie  R.  R  Co.,  15  N.  Y.  455,  467; 
TSiUer  v.  Voght,  13  lU.  277;  Moore  v.  Sanbome^  2  Mich.  519 
(59  Am.  Dec.  209];  McCoy  v.  McKoweny  26  Miss,  487;  Ingram 
^.  Atkinson,  ^  Tex.  270;  Croft  v.  Alison,  4  Barn.  &  Aid.  590. 
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The  principles  declared  in  MeHanua  y.  Criekettf  9upray  have 
been  several  times  recognized,  and  in  some  cases  made  the 
basis  of  decision  in  this  court:  ElaeUmm  v.  Baher^  1  Ala.  173; 
Lindsay  t.  Griffin,  22  Id.  629;  Walker  y.  BMing,  Id.  294: 
Kirhsey  y.  Jtmes,  7  Id.  C22. 

Influenced  by  these  decisiims,  we  feel  it  our  duty  to  adhere 
to  the  rule,  and  to  reyerse  this  case  on  the  charge  refused  by 
the  court. 

There  was,  at  leasts  some  eyidence  tending  to  show  that  the 
injury  was  caused  by  the  willful  act  of  those  in  charge  of  the 
steamboat;  and  it  was  the  right  of  the  defendants  to  haye  it 
passed  on  by  the  jury :  JSTopper  y.ii«U^,  15Ala.457;  Alahama 
A  Tenn.  R.  R.  y.  Kidd,  29  Id.  221,  227. 

Seyeral  distinctions  in  cases  of  master  and  seryant  haye  been 
taken,  some  of  which  appear  to  us  to  be  unsound.  We  Will 
not  consider  them  in  this  opinion,  as  they  are  not  necessary  to 
a  correct  decision  of  this  case.  None  of  them  materially  un- 
settle the  great  distinction,  ruled  in  McMantu  y.  Criekettf  1 
East,  106,  between  those  injuries  which  are  the  direct  result  of 
intentional  or  willful  fault  on  the  part  of  the  servant,  and  those 
which  result  from  his  mere  carelessness  or  want  of  skill.  It 
seems  to  be  well  settled,  that  if  the  seryant  be  in  the  perform- 
ance of  a  duty  intrusted  to  him,  and  from  a  want  of  either 
ddll  or  diligence  injure  another,  it  will  not  excuse  the  master 
or  employer,  eyen  if  the  servant  in  the  matter  complained  o^ 
was  acting  contrary  to  instructions.  Trusting  the  servant  in 
the  given  case  is  an  assumption  by  the  master  of  all  re- 
sponsibility which  results  from  negligence  or  want  of  skill  in 
the  servant  But  this  rule  does  not  apply  when  the  servant 
actually  wills  and  intends  the  injury,  or  steps  aside  from  the 
purpose  of  the  agency  committed  to  him  and  inflicts  an  inde- 
pendent wrong.  Thus,  if  an  officer,  haying  control  and  direc- 
tion of  a  steam-engine  committed  to  him,  willfully  and 
intentionally  perverts  its  immense  power  to  the  damage  of 
others,  he  alone  is  responsible;  unless,  perhaps,  in  case  of  want 
of  skill  or  known  recklessness  of  the  seryant,  a  question  may 
arise  as  to  the  liability  of  one  who  employs  such  reckless  or 
unskillful  seryant  On  the  other  hand,  for  all  damage  which 
is  the  result  (not  intended  by  the  officer  in  charge)  of  his  want 
of  skiU,  carlessness,  or  even  recklessness,  the  doctrine  is 
retpondeat  superior. 

In  the  following  cases,  no  question  was  raised  or  considered 
as  to  the  responsibility  of  the  master  for  willful  or  intentional 
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torts  oomxiiitted  by  the  Bervant  The  qnestion  WBa,  whether 
or  not  the  master  was  liable  for  injuries  cansed  by  the  reck- 
lessness or  nnskillfolness  of  the  servant,  in  cases  in  which  the 
servant^  though  not  intending  injury,  had,  nevertheless,  disre- 
garded the  instructions  of  the  master,  or  even  gone  against 
orders.  Such  disr^^ard  of  orders  will  not  excuse  the  master, 
unless  the  servant  go  further,  and  intend  or  will  the  wrong 
done:  Philadelphia  etc.  R.  R.  v.  Derby,  14  How.  468,  484- 
487;  8Uath  y.  TFiSion,  9  Car.  A  P.  607;  Joel  v.  Morrison^  6 
Id«  601;  Smith  on  Master  and  Servant,  151, 152;  Vicksburg 
ete^RRy.  Potton,  31  Miss.  156, 196, 197  [66  Am.  Dec.  552]; 
Bedfield  on  Railways,  880,  881;  Parsons  on  Cont.  86,  87; 
Reeve's  Dom.  Rel.  858;  RaUroad  Co.  v.  Keary,  3  Ohio  St.  201, 
206,  207.  See  also  the  following  authorities:  Echols  v.  Dodd^ 
20  Tex.  190;  MUh  v.  Aehe,  16  Id.  295;  Henderson  v.  Railroad 
Co.j  17  Id.  560  [67  Am.  Dec.  675];  LuttreU  v.  Hazenj  3  Sneed, 
20;  Duggins  Y.WaUon,  15  Ark.  118  [60  Am.  Dec.  560];  Jones 
V.  Qlass^  13  Ired.  L.  305;  Lucey  v.  Ingram,  6  Mee.  &  W.  302; 
Segeman  v.  Western  R.  R.  Co.,  16  Barb.  353. 

What  we  have  said  above  is  not  intended  to  impair  the  liar 
bilities  of  common  carriers. 

Whether  some  of  the  principles  ruled  in  the  case  cSMc- 
Manus  v.  Cricketty  1  East,  106,  should  not  be  changed  so  as  to 
aooommodate  the  relation  of  master  and  servant  to  the  very 
useful,  yet  terrible,  motive  agent^  steam,  is  a  questioD|  not  Sat 
us,  but  for  the  legislature. 

Reversed  and  remanded. 


llunvB  IB  HOT  LxABLB  voB  WuxfUL  MisoHiir  ov  HD  SKBVAvm  Wfigki 
T.  WiisoH,  32  Am.  Dec  507,  and  note  511;  lee  alao  ezhanstiva  note  aader 
WartY.  B.  dsL.  CkmaiCo,,  35 Id.  198. 

PUNGIPAL   IS    NOT   LlABLB    SOB    AoBNT's  AoTS  WHSBB  LaTHEB  »««■■!• 

HI8  AuTHOBlXY,  and  the  acts  are  onsanctioaed:  MdOv$  t.  MtKomm^  09  Am. 
Dee.  264. 


Thompson  t;.  Mabshall. 

m  Alabama,  001] 
BiBvr  TO  BsvoBMATioir  ov  OoMTBAcrr  n  irar  Impaibb^  if  Ibo 

embraoea  penonaltsr  aa  w«U  aa  realty,  thoogh  it  be  imilid  as  to  tba 
realty. 
Pabtt  la  MOT  GviLTT  OF  Lachbs,  so  aa  to  deprive  lum  of  nlie^bjiraitiiig 
three  years  after  the  discovery  of  a  "^^Tt**^  ia  aa  agMtBMl^  tefon  Im 

te  OHieot  the  aame. 
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EttVT  D  vor  CSbabqbabu  with  MuwnoKAMcm  becsoM  he  haa  puchaitd 

tba  interest  of  a  oo-defendant  in  a  mit 
CtoamrAWCB  or  Land  mat  bb  Rhobkxd,  though  the  land  conveyed  be  held 

advanely  at  the  time  of  the  oonveyanee,  it  being  inlid  kderpmlm 

nwiMMW  wawaK  SrAsim  ov  FkAuss  icat  bb  Rjdobmbd  in 

brooc^t  by  a  par^  tfacNto  who  has  not  ligned  the 


Bill  by  M.  A.  Marshall  against  John  B.  Thompson  and 
James  H.  Thompson  for  the  reformation  of  a  contract.  James 
Thompson  conveyed  certain  real  and  personal  property  to 
John  B.  Thompson  and  William  H.  Thompson,  taking  Uieir 
notes  for  the  purchase-money.  The  two  latter  conveyed  the 
property  to  James  H.  Thompson  and  WilUam  W.  Thompson, 
snd  took  their  notes  for  the  pnrchase-money.  James  Thomp- 
son filed  a  bill  against  the  vendees  in  this  latter  transaction 
to  set  the  sale  aside  on  the  ground  of  firaud.  While  this  action 
was  pending,  plaintiff  offered  to  pay  John  B.  Thompson  two 
thousand  dollars,  and  in  addition,  one  half  of  what  might  be 
found  due  on  the  notes  executed  by  him  and  William  H. 
Thompson  to  the  said  James  H.  Thompson  for  his  interest  in  the 
property  involved  in  the  suit,  if  the  same  should  terminate 
&vorably  to  the  defendants.  This  offer  was  accepted,  and  a 
oonveyance  was  drawn  up;  but  by  mistake,  it  provided  that 
plaintiff  should  pay  one  half  of  the  notes  executed  by  James 
H.  and  William  W.  Thompson,  instead  of  those  executed  by 
John  B.  and  William  H.  Thompson.  The  correction  of  this 
mistake  is  the  relief  sought  by  the  present  bill,  which  was 
ffied  three  years  after  the  discovery  of  the  mistake.  Defend- 
ants demurred  to  the  bill,  and  by  their  answer  claimed  that 
tiiere  was  no  mistake;  that  the  conveyance  sought  to  be  re- 
formed was  of  no  effect,  it  having  been  ndther  attested  nor 
acknowledged;  that  it  was  champertous;  that  it  was  void,  be- 
cause the  property  conveyed  thereby  was  in  adverse  possession 
at  the  time  of  its  execution.  The  court  overruled  the  demur- 
ver,  and  upon  the  proofii,  entered  a  decree  for  the  plaintiff 
which  is  assigned  for  error. 

WUUam  Bojfle$  and  J.  JL  SmUhf  for  the  appellant 
T.  BeamSj  eontra. 

ByCourt,A.J.WALKBB,C.J.  We  need  not  inquire  whetheri 
for  the  want  of  the  attestation  of  one  witness,  or  an  acknowl- 
edgment in  pursuance  of  the  statute,  the  conveyance  to  the 
appellee  is  ineffectual  to  pass  the  title  to  the  real  estate  de- 
seribed  in  it:  Code,  sees.  1266, 1267.    It  embraces  personalty 
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as  well  as  realty,  and  its  invalidity  as  to  the  really  would  not 
impair  the  right  to  a  reformation  of  the  contract  sought  by  the 
biU. 

The  complainant  has  not  been  guilty  of  such  laches  as  to 
deprive  him  of  the  right  to  the  relief  prayed. 

The  mistake  alleged  in  the  bill  is  proved  by  the  evidence. 
It  is  contended,  however,  that  there  can  be  no  reformation  of 
the  contract,  because  it  involves  the  offense  of  champerty  or 
maintenance.  The  features  of  the  contract  referred  to  as  su])- 
porting  the  charge  of  maintenance  are,  that  the  complainant 
became  a  purchaser  pending  a  suit  to  rescind  the  conveyance 
under  which  his  vendor  held;  that  he  takes  a  transfer  not  only 
of  the  property  in  litigation,  but  also  of  such  ^' rents,  hires,  and 
damages"  as  might  accrue  in  the  suit  for  rescission;  and 
that,  as  shown  by  parol  evidence,  he  assumed  a  liability  for 
his  vendor's  share  of  the  costs  and  expenses  of  the  suit. 

The  complainant  in  this  case  was  a  party  to  the  suit  for  re- 
scission. After  the  purchase  of  his  vendor,  and  before  the 
commencement  of  the  suit  to  rescind  the  sale  to  his  vendor,  he 
bought  the  crop  of  cotton  upon  the  land  sold  to  his  vendor; 
and  one  of  the  objects  of  the  suit  for  rescission  was  to  charge 
the  complainant  in  this  case,  Marshall,  on  account  of  the  crop 
of  cotton  so  purchased  by  him.  He  was  charged  in  the  bill  to 
have  taken  the  cotton  with  notice  of  the  fraud,  upon  which  the 
prayer  for  reUef  was  predicated.  From  these  £&cts,  it  results 
that  Marshall,  the  complainant  in  this  case,  had  an  interest  in 
the  suit  for  a  rescission,  in  common  with  his  co-defendant^ 
from  whom  he  purchased  pending  the  suit  against  them.  He 
and  his  vendor  had  a  community  of  interest  in  resisting  the 
rescission  sought,  because  fraud  in  the  transfer  to  the  latter, 
and  a  consequent  right  of  rescission,  was  alleged  as  the  com- 
mon cause  of  reUef  against  both.  Because  the  complainant  in 
this  case  was  thus  interested  with  his  vendor  in  the  suit  pend- 
ing at  the  time  of  his  purchase,  he  is  not  chargeable  with' 
maintenance. 

Maintenance,  of  which  champerty  is  a  species,  is  said  to 
signify  ''an  unlawful  taking  in  hand  or  upholding  of  quarrels 
or  sides,  to  the  disturbance  or  hinderance  of  common  right:" 
1  Hawk.  PI.  464.  It  is  also  said  to  be  "an  officious  intermed- 
dling in  a  suit  that  in  no  way  belongs  to  one,  by  maintaining 
or  assisting  either  party,  with  money  or  otherwise,  to  prosecute 
or  defend  it:"  4  Bla.  Com.  134.  The  gist  of  the  offense  is, 
that  the  intermeddling  is  unlawful;  that  it  is  officious,  and  in 
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a  Buit  which  no  way  helongs  to  the  intermeddler.  This 
eseential  element  of  the  offense  is  absent  here.  The  soit  for 
lescissum  was  as  well  the  suit  of  the  complainant  as  of  his 
Tendor.  The  most  efficient  mode  of  protecting  himself  against 
a  decree  was  to  contest  the  point  upon  which  the  liability  of 
his  co-defendanty  from  whom  he  purchased,  depended.  The 
intermeddling  of  one  with  a  suit,  in  reference  to  which  he 
occupies  such  a  relation,  has  never  been  considered  officious 
or  unlawful;  but  has  always,  upon  the  plainest  dictates  of  rea- 
son and  justice,  been  sanctioned.  Hawkins,  in  treating  of  the 
question  how  fiEur  acts  of  maintenance  are  justifiable  in  respect 
of  an  interest  in  the  thing  in  variance,  lays  down  the  doctrine 
that  those  who  have  either  a  certain  or  a  contingent  interest  in 
land,  or  who  have  a  common  interest  with  the  party  in  the 
same  thing,  as  in  a  way,  church-yard,  or  common,  may  inter- 
meddle in  suits  pertaining  to  such  matters:  1  Hawk.  PI.  456- 
468.  Upon  the  same  principle,  which  underlies  the  examples 
pot  by  Hawkins,  it  has  been  decided  that  a  second  mortgagee 
may  lawfully  purchase  the  interest  of  a  prior  mortgagee  which 
was  in  litigation,  and  contract  to  indenmify  the  latter  against 
past  and  future  costs,  where  the  claim  asserted  i^^ainst  the 
prior  mortgagee  might  affect  the  second  mortgagee:  Hunter 
T.  Damdj  4  Hare,  420.  And  it  has  been  decided  that  where 
several  proprietors  of  land  in  a  parish  have  a  common  interest 
in  resisting  a  claim  of  tithes,  asserted  against  tenants  of  the 
respective  lands,  one  of  them  would  not  perpetrate  the  crime 
of  maintenance  by  assisting  in  suits  brought  to  enforce  the 
claim  as  to  other  lands  than  his  in  the  parish:  Findon  v.  Pat' 
fer,  11  Mee.  &  W.  676.  And  in  Massachusetts  it  has  been 
held  that  where  two  persons  had  distinct  rights  to  the  exclu- 
siye  enjoyment  of  a  patent  at  different  places,  near  each  other, 
a  contract  by  cme  to  prosecute  a  suit  for  the  infringement  of 
the  other's  exclusive  right  to  the  enjoyment  of  the  patent  in 
the  particular  locality,  in  consideration  of  one  half  the  recov- 
ery, was  not  champertous:  CaU  v.  Cdleff^  18  Met.  862.  This 
last  decision  is  put  upon  the  ground  that  as  the  two  places 
were  near  each  other,  the  unauthorized  use  of  the  patent  in 
one  place  would  diminish  the  value  and  profits  of  the  patent 
in  the  other;  and  that  therefore  each  had  an  interest  in  pre- 
venting the  infringement  of  the  other's  right.  The  elementary 
writers  upon  equity  also  assert  the  principle  that  the  doctrine 
of  champerty  and  maintenance  cannot  be  applied  to  one  hav- 
ing an  interest  in  the  subject  in  dispute:  2  Story's  Eq.  Jmi^ 
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0ec.  1048  a;  2  Spenc'e's  Eq.  Jur.  872,  And  this  court  itself  in 
McCall  V.  Capehartf  20  Ala.  521,  has  recognised  and  acted  upon 
the  same  principle. 

It  is  contended  that  the  property  conveyed  by  the  deed 
Bought  to  be  refcrmed  was  adversely  held  at  the  time  of  iho 
conveyance.  If  that  be  so,  it  makes  no  difference  in  this  case; 
for  the  deed  would  nevertheless  be  valid  inter  parte$:  Harvey 
V.  Doe,  23  Ala.  635;  Ahemaihy  v.  Baamamj  24  Id.  189  [60 
Am.  Dec.  459]. 

If  the  complainant's  promise  to  discharge  the  duties  im* 
posed  upon  him  by  the  contract  specified  in  the  instrument  to 
be  reformed  is  within  the  statute  of  frauds,  it  would  not,  of 
itself,  be  a  sufficient  reason  for  refusing  to  reform  the  instru- 
ment. The  instrument  itself  is  in  writing.  If  the  complain* 
ant  had  refused  to  perform  the  contract  on  his  part,  there 
might  be  some  reason  for  withholding  the  desired  decree  of 
reformation.  But  no  reason  for  refusing  the  decree  exists 
when  the  complainant  does  not  seem  to  have  omitted  the  per- 
formance of  any  duty  imposed  upon  him  by  the  contract. 

We  do  not  concur  witii  the  counsel  for  the  appellant  in 
the  position  that  the  instrument  described  in  the  bill  was  in- 
complete until  it  was  executed  by  the  complainant.  It 
binding  upon  the  defendants  as  soon  as  it  was  delivered. 

The  deoree  of  the  chancellor  is  affirmed. 


FowKB  OT  Bqfuirr  to  OoBBBor  Dsnonva  (kamuanmi  8m 
4(nf€r  T.  Ddphy,  55  Axn.  Dec.  137,  and  note  141. 

DsED  Vom  AS  TO  TsmD  PEBaoini  bt  RBAsoir  ov  Asvnss  HounHo  d 
Nevbbthbless  Vaijd  as  bxtwhn  Paxths  thbrbto,  notwithatending  Ike 
vendee  waa  in  possession  as  tenant  of  the  advene  holder  when  the  deed  was 
made:  Ahemathy  t.  Soassman,  60  Am.  Deo.  459. 

Tbb  PRiitcar  al  oasb  is  cited  in  Vaugkan  t.  Mtsrabie,  S4  Ala^  67»  to  tiie 
point  that  maintenance  is  the  unlawM  and  offieums  intscnisddling  ia  a  sail 
in  whioh  the  inftemeddler  is  inno  way  intsnsfced. 


St.  James's  Ghuboh  v.  Assmmois. 

[M  Alabama,  Hk} 
iKJimonoN  TO  Aaatb  FaiVAra  Nuisangi  will  bb  OaAincBD  only  when  Ike 

matter  complained  of  is  a  nuisance  per  m,  at  when  the  miiMUioe  has  becB 

previously  estaUiahed  at  law. 
Ebxctiov  07  Fbivaxb  Stablb  hbab  Ohubob-bdildiini  wnii  vot 

JoivSD,  a  stable  not  being  .onavoidaUy  and  ol  itMlf  a 
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Bill  brooght  by  St.  Jamefl's  Church,  a  oorparatiOD,  to  en- 
Jom  the  erection  of  a  stable  near  the  chnrch-bnilding,  on  the 
ground  that  it  woold  be  a  nmsanoe.  A  demnrrer  to  the  bill 
was  Bustainedy  on  the  ground  that  a  stable  is  not  of  itself  a 
nnisance,  and  thia  decree  is  assigned  fbr  error. 

T.  B.  WlOmorej  far  the  appeUant 
T.  ReaffiSj  eofUra. 

By  Court,  R.  W.  Walxxb,  J.  The  Jurisdiction  of  courts  of 
equity  to  interpose  by  injunctioQ  in  cases  of  private  nuisance 
ia  of  comparatively  recent  growth;  and  though  it  is  now  well 
established,  it  must  be  admitted  that  the  control  thus  assumed 
over  an  individual  in  the  use  or  enjoyment  of  his  property  is 
one  of  the  extraordinary  powers  of  the  court,  and  should  be 
cautiously  and  sparingly  exercised.  Both  in  ISngland  and 
the  United  States  the  courts  are  exceedingly  unwilling  to  in- 
terfere until  the  nuisance  has  been  established  by  a  trial  at 
law.  Unless  the  nuisance  has  been  previously  established  at 
law,  it  must  be  "  a  strong  and  mischievous  case  of  pressing 
necessity"  to  entitle  the  party  to  an  injunction:  Souer  v. 
Randolphj  7  Port  246,  246  [81  Am.  Dec.  712];  Ray  v.  LyneSj 
10  Ala.  64. 

The  general  rule  np(m  this  subject  is  thus  stated  by  Lord 
Brougham,  in  iKpon  v.  Hohart^  3  Myl.  &  K.  169,  S.  C,  1 
Coop.  Sel.  Cas.  838:  ''If  the  thing  sought  to  be  prohibited  is 
in  itself  a  nuisance,  the  court  will  interfere  to  stay  irreparable 
mischief,  without  waiting  for  the  result  of  a  trial;  and  will, 
according  to  the  circumstances,  direct  an  issue,  or  allow  an 
action,  and  if  need  be,  expedite  the  proceedings — ^the  injunc- 
tion  being  in  the  mean  time  continued.  But  where  the  thing 
sought  to  be  restrained  is  not  unavoidably  and  in  itself  noxi- 
ous, but  only  something  which  may,  according  to  circum* 
stances,  prove  so,  the  court  will  refuse  to  interfere  until  the 
matter  has  been  tried  at  law,  generally  by  an  action,  though 
in  particular  cases  an  issue  may  be  directed  for  the  satisfac- 
tion of  the  court  where  an  action  could  not  be  so  framed  as  to 
meet  the  question." 

The  principle  that  the  court  will  not  interfere  in  the  first 
histance  by  injunction,  where  the  matter  complained  of  is  not, 
ijmofaetOj  a  nuisance,  but  may  or  may  not  prove  so  according 
to  circumstances,  was  recognized  in  Ray  v.  Lynes^  10  Ala. 
63,  and  as  a  general  rule  is  well  established  in  the  equity 
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juiicrpinidence  of  the  United  States:  KMtmtm  t.  Handy j  11 
Humph.  4D6  [54  Am.  Dec.  45];  Mohawk  Co.  y.  Utiea  Co.^  6 
Paige,  554,  563;  BeU  y.  Ohio  Co^  25  Pa.  St  161, 175, 182  [64 
Am.  Dec.  687];  Dana  y.  Valentine^  5  Met.  8;  Ingraham  y. 
Duwnell,  Id.  118;  Harrison  y.  BroolSj  20  Ga.  543;  Laughlin  y. 
PreriderU,  etc.,  6  Ind.  223;  6ho{n  y.  Mdmothy  Freem.  Ch.  505; 
Barnes  y.  Calhoun^  2  lied.  Eq.  199;  Fanmnlic  y.  Cureis,  17  N. 
J.  Eq.  422;  2  Waterman's  Eden  on  Injunctions,  note  1,  269, 
273-275;  Adams's  Eq.  211,  note  1,  217,  218. 

It  is  true  that  the  general  role,  as  thus  stated,  must  be  taken 
subject  to  the  qualifications  declared  by  Lord  Brougham  in 
the  leading  case:  '^  In  matters  of  this  description,  the  law  can- 
not make  oyer-nice  distinctions,  and  refuse  the  relief  merely 
because  there  is  a  bare  possibility  that  the  eyil  may  be  ayoided. 
Proceeding  upon  practical  yiews  of  human  affidrs,  the  law  will 
guard  against  ri^s  which  are  so  imminent  that  no  prudent 
person  would  incur  them,  although  they  do  not  amount  to 
absolute  certainty  of  damage.  Nay,  it  wUl  go  further,  accord- 
ing to  the  same  practical  and  rational  yiew,  and  balancing  the 
magnitude  of  the  eyil  against  the  chances  of  its  occurrence,  it 
will  eyen  proyide  against  a  somewhat  less  imminent  proba- 
bility, in  cases  where  the  mischief,  should  it  be  done,  would 
be  yast  and  oyerwhelming: "  Ripon  y.  Hobari^  8  Myl.  &  K.  169; 
Mohawk  Co.  y.  Utica  Co.,  6  Paige,  563;  see  also  HiUon  y. 
Earl  of  Grantnlie,  1  Cr.  &  Ph.  283, 297;  StaU  y.  Mayor,  5  Port 
279;  Bacon  y.  Jones,  4  Myl.  &  C.  434;  Cory  y.  Yarmouih  &  Nor- 
wich  Co.,  3  Hare,  593. 

A  priyate  stable  near  a  church  does  not  belong  to  the  class 
of  erections  which  are  unayoidably  and  in  themselyeB  nui- 
sances. That  it  may  become  a  nuisance  is  no  doubt  true;  but 
the  question  whether  or  not  it  will  proye  to  be  one  depends  in 
a  great  measure,  upon  its  proximity  to  the  church,  the  manner 
in  which  it  may  be  built^  the  number  of  horses  placed  in  it, 
and'  the  degree  of  care  with  which  it  may  be  kept;  and  hence 
it  is  not  susceptible  of  definite  settlement,  until  the  building 
is  completed,  and  applied  to  the  use  for  which  it  is  designed: 
Kirkmann  y.  Handy,  11  Humph.  406  [54  Am.  Dec.  45];  Dar* 
gan  y.  WaddiU,  9  Ired.  L.  244  [49  Am.  Dec.  421]. 

Wheneyer  it  is  legally  ascertained  that  it  has  become  a 
nuisance,  a  court  of  equity  will  protect,  by  injunction,  any 
party  injured  thereby.  But  as,  in  the  present  case,  it  is  yet 
uncertahi,  and  remains  to  be  ascertained  from  future  eyents, 
whether  or  not  the  erection  will  become  a  nuisance,  there  is  no 
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ground  for  an  injunction  arresting  the  further  progress  of  the 
building,  or  its  appropriation  to  the  use  intended.  Admitting 
that  there  is  a  strong  probability  that  inoonvenience  and  dis- 
comfort may  result  fix)m  the  use  of  the  stable,  yet  the  injury 
apprehended  is  not  of  that  ^'  vast  and  overwhelming ''  character, 
which  would  justify  a  departure  firom  the  general  rule  aboye 
stated,  which,  as  we  haye  seen,  denies  an  iiyunction  in  such 
eases,  in  advance  of  a  trial  at  law:  Authorities  mpra;  also^ 
DeWUt  T.  Haysy  2  CaL  463  [66  Am.  Deo.  862];  Pieiard  y.  Col- 
Kms,  23  Barb.  444 
Decree  aflSxmed. 


OouBT  ov  Bomnr  wiul  hot  Bsjuni  Xsnoimf  ov  Buujhps  n  Obpt  ia 
iHiidi  m  sieMn-eqgiiie  and  marJifawy  far  maaulMtaiing  porpotei  an  to  ba 
fiaf<w1  It  wiU  not  aamma  that  a  lawful  tMnaw  is  to  be  to  oondoeted  aa  to 
nnder  it  a  nninnoe;  bat  if  so  condnelad  in  Isct^  injured  persons  wiU  be  pro- 
tseied  therefrom:  See  WoieoU  t.  MtUek,  66  Am.  Deo.  790^  and  note  799,  in 
which  casflo  ars  ooDeeted  showing  when  injunctions  agunst  nnlsaness  wiU  be 
granted. 

EQumr  wnx  FasyisT  oa  Aain  Nmuusan  bt  ixTUVomnr:  JMt.  Ik 
Ban,  72  Am.  Deo.  S96,  and  note  401. 
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m  Alabama*  6SL] 
AniiMLTxr  OF  Loss  cm  Non  SnouaaD  bt  MosiOAaa  is  not  neosanry  in  ae> 

tion  of  foredosure^  aa  the  action  belongi  to  equitable  jnrisdiot&oo,  the 

affidavit  being  a  caation  required  by  chancery  in  pennitting  a  transfer  of 

jurisdiction  from  the  court  of  law  to  equity. 
Doonm  that  RigitaIi  ov  Ivbtbumxht  nr  Dud  b  CtovoLViEVS  Bvldujcb 

of  snch  instrument  does  not  apply  to  the  noital  of  a  note  in  a  mortgage 

given  to  secure  its  payment. 

FoBEGLOBUBB  of  mortgage  given  to  secuie  a  note  alleged  to 
have  been  lost  The  action  is  brought  by  the  execntors  of  one 
Myers,  the  payee  of  the  note,  against  the  maker,  O'Bannan. 
Defendant  denied  the  liability,  alleging  that  the  mortgage  was 
given  to  secure  Myers  harmless  as  surety  for  him  on  some 
notes,  and  further  asked  that  his  answer  stand  as  a  cross-bill 
for  the  reformation  and  satisfiu^tion  of  the  mortgage.  The 
eourt  dismissed  the  cross-bill,  and  entered  a  decree  for  the 
plaintiff,  which  is  assigned  for  error. 

N.  S.  Orahanif  for  the  appellanL 

Elmore  and  Yancey ^  amtra^ 
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ByCoart,  A.J.WALKXByC.  J.  In  this  ease,  it  was  not  nee6»> 
sary  that  an  affidavit  of  the  loss  of  the  note,  secured  by  tha 
mortgage,  shonld  have  accompanied  the  bill  of  foreclosure. 
When  a  bill  is  filed  to  obtain  the  benefit  of  an  instrament  prop- 
erly belonging  to  the  jurisdiction  of  a  court  of  law,  upon  the 
ground  that  it  is  lost,  an  affidavit  of  the  loss  of  the  instrument 
is  required.  The  requisition  of  the  affidavit  is  a  caution  re- 
quired by  the  chancery  court  in  permitting  a  transfer  of  juris- 
diction from  the  court  of  common  law  to  a  court  of  equity:  1 
Mad.  Ch.  Pr.  27,  28;  1  Darnell's  Ch.  PI.  &  Pr.  449;  Story's  Bq. 
PL,  sec.  478;  Whitchurch  v.  GoIcKn;,  2  P.  Wms.  641;  WialmOey 
V.  Child,  1  Yes.  sen.  841-345;  Hooe  v.  Harrison^  11  Ala.  499, 
604;  Owen  v.  Panly  16  Id.  130.  The  object  of  the  bill  in  this 
case  is  the  foreclosure  of  a  mortgage — a  matter  of  which  a  coort 
of  law  has  no  jurisdiction.  The  entertainment  of  the  cause  by 
a  court  of  equity  involves  no  change  of  jurisdiction,  and  the 
affidavit  was  not  necessary. 

The  complainants  did  not  produce  the  note  to  secure  which 
the  mortgage  was  given.  The  bill  alleges  the  execution  and 
loss  of  the  note.  The  defendant  denies  the  execution  of  the 
note  in  a  sworn  answer,  there  being  no  waiver  of  an  affida- 
vit of  the  truth  of  the  answer.  The  complainant  adduces  no 
proof  of  the  existence  and  contents  of  the  note,  save  the  recital 
in  the  mortgage.  Does  the  recital  in  the  mortgage,  which  is 
under  seal,  establish  the  existence  and  contents  of  the  note? 

The  modem  doctrine  unquestionably  is,  that  the  recital  of 
an  instrument  in  a  deed  is,  as  a  general  rule,  primary  and 
conclusive  evidence  of  such  instrument  against  tiie  grantor 
and  his  privies.  This  doctrine,  although  it  is  opposed  by  some 
of  the  English  text-books,  is  too  well  established  by  judicial 
decisions  to  be  now  controverted:  Carver  v.  /acifcaan,  4  Pet.  1- 
83;  Crane  v.  Morrie^  6  Id.  698;  Jackson  v.  Parhhunst^  9  Wend. 
209;  Jackson  v.  Brooks^  8  Id.  426;  Denn  v.  ComeU,  8  Johns. 
Cas.  174;  Jackson  v.  PraU,  10  Johns.  884;  HoyaU  v.  Phifery  4 
Dev.  L.  273;  Scott  v.  Douglass,  7  Ohio,  228;  Wayman  v.  Taylor, 
1  Dana,  627;  2  Smitti's  Lead.  Cas.,  top  609,  640,  687;  1  PhilL 
Ev.,  Cowen  &  Hill's  Notes,  4th  ed.,  478,  note  180;  2  Id.  674, 
note  476;  Graham  v.  Lockhart,  8  Aia.  9-24;  Mead  v.  Steger^  6 
Port.  498;  Brooks  v.  Mattbie,  4  Stew.  &  P.  96.  While  the  gen- 
eral rule  is  as  above  stated,  there  are  exceptions  to  it;  and  we 
think  the  recital  of  a  note  in  a  mortgage  given  to  secure  its 
payment  ought  to  be  excepted  from  the  operation  of  the  rule. 
The  South  Carolina  court  of  appeals,  having  before  it  the  ques- 
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tion  whether  the  recital  in  a  mortgage  deed  of  the  bond  se- 
cured by  it  dispensed  with  the  production  of  the  bond,  held, 
in  general  terms,  that  the  recital  of  an  instrument  in  a  deed 
was  not  primary  evidence  of  the  instrument.    We  cannot  con- 
cur in  that  proposition.    But  the  court,  in  fortifying  its  conclu- 
sion, gives  some  special  reasons  why  the  recital  of  a  bond  in  a 
mortgage  should  not  be  primary  evidence.    Those  reasons  are, 
that  the  bond  is  assignable,  and  payments  are  usually  indorsed 
upon  it;  and  the  production  of  the  instrument  should  be  re- 
quired, to  guard  against  a  foreclosure  in  favor  of  a  party  who 
had  transferred  the  bond,  as  well  as  to  prevent  the  deprivation 
to  the  defendant  of  the  evidence  of  payment :  Chewning  v.  Proc- 
tor y  2  McCord  Ch.  11.   In  a  New  York  case,  the  same  reason- 
mg  as  to  the  recital  of  a  mortgage  in  another  deed  is  advanced 
in  the  following  guarded  language:  ^'Although  the  existence  of 
an  absolute  deed  or  lease  may  be  proved  by  a  recital  against 
the  party  making  such  recital,  and  all  claiming  under  him, 
yet  I  incline  to  think  that  a  mortgage  cannot  be  so  proved,  be- 
cause it  is  defeasible  by  payment  of  the  mortgage-money;  and 
if  produced,  it  might  probably  show  an  acknowledgment  of 
satisfiEUstion  on  the  back  of  ii^  that  being  the  usual  mode:'' 
Jack9on  v.  Davisy  18  Johns.  7.    Aside  from  the  consideration 
that  payments  are  usually  indorsed  upon  notes,  the  inconven- 
ience and  injustice  which  might  result  from  dispensing  with 
the  production  of  a  note  secured  by  the  mortgage  sought  to  be 
fioreclosed  are  so  great  that  we  think  the  recital  in  the  mort- 
gage as  to  the  note  should  constitute  an  exception  to  the  gen* 
end  rule;  and  that  the  mortgagor  should  not  be  estopped  from 
denying  the  existence  of  the  note  as  recited  in  the  mortgage: 
Singleton  v.  Gaifie^  8  Port.  273;  Bennett  v.  Taylor^  6  Cal.  602. 
The  recital  in  the  mortgage  is,  however,  a  solemn  admission 
of  the  existence  and  contents  of  the  note.    The  aflSdavits  of 
the  complainants  make  out  a  prima  fctcie  case  of  loss.    It 
may  therefore  be  conceded  that  in  the  absence  of  the  advan* 
tage  which  the  m<»rtgagor  has  by  virtue  of  his  sworn  answer, 
file  fedlure  to  produce  the  note  woiQd  be  sufficiently  explained, 
and  the  note  sufficiently  established.    But  the  admission  con- 
tained in  the  mortgage  is  not  sufficient  evidence  to  overcome 
the  positive  denial  of  the  answer;  it  is  not  equivalent  to  the 
testimony  of  two  witnesses,  or  of  one  with  corroborating  cir- 
cimistances.     The  complainants   have,  therefore,  failed    to 
•stablish  the  existence  of  the  debt^  as  described  in  the  mori- 
g^e  and  averred  in  the  failL 
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It  is  possible  tnat  tbe  evidence  may  sbow  that  the  mort- 
gagor was  under  a  liability  to  the  mortgagee  at  the  date  of  the 
mortgage,  to  a  less  amount,  and  of  different  character  from 
that  mentioned  in  the  recital  in  the  mortgage  and  described  in 
the  bill.  If  such  be  the  case,  the  complainants  were  not  en- 
titled to  a  decree  of  foreclosure  under  their  present  bill.  There 
can  be  no  decree  in  chancery  without  a  substantial  correspond- 
ence between  the  allegations  and  proof. 

There  was  no  error  in  dismissing  the  cross-bill.  The  evi- 
dence of  the  witness  Spigner  does  not  authorize  a  reformntioo 
of  the  mortgage. 

Decree  reversed,  and  cause  remanded. 


LiDE  u  Hadley. 

[W  Alabama,  027.1 

BiOBT  ov  Wat  to  XjAitd  Dkvisbd,  oveb  Othsb  Lahd  ov  Tbsaiob,  !■ 
appfiiiezuuit  to  the  land  deyiaed,  and  ptiaiM  by  a  eottvgyance  ibereof 
without  express  mention. 

Bqditt  wnx  EyroBOB  SnEcmo  Pkbtobmahcb  ow  PBOvmov  of  Will 
GBANrnro  Road  across  land  of  purchaser  o£  one  devisee  to  the  land  of 
purchaser  of  another  devisee,  notwithstanding  that  the  will  providea 
that  the  devisees  shall  themselves  locate  the  road,  or  eanae  others  to 
locate  it  for  them. 

Bill  brought  by  John  L.  Hadley  against  Hugh  S.  lide  to 
eetablish  and  quiet  title  to  a  right  of  way  over  defiandant's 
land,  and  to  recover  damages  for  the  obstruction  of  the  way. 
The  land  appurtenant  to  which  the  plaintiff  claims  the  right 
of  way  was  devised  by  one  Godfrey  to  Mrs.  Olivia  Underwood, 
his  daughter,  from  whom  plaintiff  purchased.  The  land  of 
defendant  over  which  plaintiff  claimed  the  right  of  way  was 
situated  between  plaintiff's  land  and  the  public  road,  and  was 
devised  by  said  Godfrey  to  his  other  children,  from  whom  de- 
fendant deraigned  title.  Plaintiff  bases  his  right  of  way  upon 
a  provision  of  Grodfrey's  will  that  his  daughter  Olivia  shall 
have  a  wagon-road  to  her  land  allotted  to  her  free  of  charge, 
and  that  if  she  cannot  agree  with  his  other  devisees  upon  the 
location  of  the  road,  they  shall  appoint  three  disinterested 
persons  to  locate  the  same.  Plaintiff  heretofore  used  a  road 
across  defendant's  land,  which  the  latter  obstructed,  and  lie 
had  obtained  permission  to  cross  the  lands  of  one  Chapman. 
Decree  for  plaintiff  is  assigned  for  error* 
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r.  BeaviSj  for  the  appellant. 
T.  B.  WetmoTtj  wnira. 

By  Court,  R.  W.  Walkeb,  J.  The  will  of  William  Godfrej 
eontained  an  express  grant  to  Mrs.  Underwood  of  a  right  of 
way  from  the  public  road  to  the  land  devised  to  her,  over  the 
intermediate  land  of  the  testator.  This  right  was  appurtenant 
to  the  land  devised,  and  not  a  right  in  gross;  and  passed  by  a 
conveyance  of  the  land  to  the  alienee,  without  express  mention 
of  the  appurtenances:  Co.  Lit  121  b;  Smiles  v.  Hdgtingsy  24 
Barb.  44,  48;  Underwood  v.  Carney^  1  Cush.  285,  290;  Tru*- 
tee$  V.  Cowetij  4  Paige,  610,  514  [27  Am.  Dec.  80];  PUkin  v. 
Long  Idand  R.  R.  Co.,  2  Barb.  Ch.  231  [47  Am.  Dec.  320]; 
Williams  on  Real  Prop.  269;  2  Hilliard  on  Real  Property,  8d 
ed.,  16,  sees.  60-63,  etc.  In  like  manner,  it  was  a  charge  upon 
the  intermediate  land;  and  when  the  defendant  purchased  Uiai 
land,  he  took  it  subject  to  the  easement:  Wiader  v.  Herahey^  23 
Pa.  St  833;  HiUs  v.  MiUery  8  Paige,  254;  Wd/e  v.  Fro$t,  4 
Bandf.  Ch.  72.  A  right  of  way  of  necessity  ceases  with  the 
necessity  which  gave  rise  to  it;  so  that  if  a  public  road  is 
opened,  or  the  grantee  purchases  other  land,  which  gives  him 
a  way  over  his  own  land,  the  first  right  of  way  ceases:  Collins 
Y.  Prentice,  15  Conn.  39  [38  Am.  Dec.  61];  Pierce  v.  Selleeky  18 
Id.  321;  N.  Y.  Life  Ine.  Co.  v.  MUnor,  1  Barb.  Ch.  353;  Holmes 
OorinQf  2  Bing.  76.  But  the  case  is  otherwise  where  the  owner 
of  land  has  a  right  of  way  to  the  same,  over  the  premises  of 
another,  by  prescription  or  by  express  grant:  N,  Y.  Life  Ine. 
Co.  V.  Milnor,  1  Barb.  Ch.  362.  Even  if  it  be  conceded  that 
the  right  which  the  complainant  obtained  by  his  purchase 
from  Mrs.  Underwood  would  terminate  whenever  he  acquired 
another  way  to  the  land  devised,  it  certainly  is  not  impaired 
by  the  &ct  that  he  has  a  mere  permission,  revocable  at  any 
time,  to  pass  over  Chapman's  land,  so  as  to  reach  his  own.  A 
privilege  which  is  held  by  mere  favor,  and  which  may  be  with- 
drawn at  any  moment,  can  in  no  sense  be  deemed  a  right;  and 
we  apprehend  that  it  is  the  acquisition  of  a  legal  right  to  an- 
other way  which  terminates  a  prior  way  of  necessity. 

The  difficulty  in  the  case  is  not  as  to  the  existence  of  the 
complainant's  right,  but  as  to  whether  there  is  any  ground  of 
equitable  jurisdiction.  The  testator,  in  granting  the  right,  pre- 
scribed the  general  direction  of  the  way,  but  did  not  designate 
its  specific  track.  He  left  this  to  be  done  by  agreement  be- 
tween the  devisee  of  the  right  and  his  other  heirs,  and  pro- 
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vided  that,  in  the  event  they  could  not  agree  upon  the  location 
of  the  way,  they  should  select  three  disinterested  persons  to 
lay  oflF  the  road.  The  devisee  and  the  heirs  parted  with  the 
dominant  and  servient  estates  without  having  located  the  way 
or  selected  commissioners  for  that  purpose;  and  the  right  and 
duty  of  making  the  location,  or  in  case  of  disagreement  of 
selecting  third  persons  to  do  so,  have  devolved  upon  their  re- 
spective alienees.  At  all  events,  the  devisee  of  the  right,  and 
the  heirs  who  were  the  owners  of  the  land  subject  to  it,  have, 
by  conveying  to  others  their  interest  in  the  property,  divested 
themselves  of  all  authority  in  reference  to  the  location  of  the 
way.  The  right  to  have  a  way  allotted  to  him  certainly  passed 
to  the  complainant;  and  if  he  obtained  the  right,  unattended 
by  the  privilege  which  the  will  conferred  on  Mrs.  Underwood, 
to  participate  in  the  specific  location  of  the  road,  or  to  have  a 
voice  in  the  selection  of  commissioners  for  that  purpose,  this, 
of  itself,  would  seem  to  justify  the  interposition  of  chancery; 
otherwise  there  would  be  a  clear  right  to  have  a  way,  but  no 
means  of  designating  and  laying  off  its  specific  track. 

Nor  is  the  result  different  if  we  assume,  as  we  think  may 
properly  be  done,  that  the  complainant  and  the  defendant 
have,  by  their  purchases,  been  substituted  to  all  the  rights 
which  the  will  conferred  on  the  heirs  and  devisee  in  reference 
to  the  location  of  the  road.  True,  it  is  not  shown  that  the 
complainant  called  upon  Lide  to  join  him  in  designating  the 
track  of  the  way,  or  in  selecting  commissioners  for  that  pur- 
pose. But  it  is  alleged  and  proved  that  the  defendant  denied 
entirely  the  existence  of  any  right  in  the  complainant  to  have 
a  way  over  the  lands  in  question;  and  it  is  shown  by  the  de- 
fendant's answer,  as  well  as  by  his  previous  acts,  that  a 
demand  for  the  location  o  f  the  road,  either  by  the  parties 
themselves  or  by  third  persons  to  be  chosen  by  them,  would 
have  been  useless.  It  was  not  necessary,  therefore,  to  allege 
or  prove  such  demand;  and  the  rights  of  the  parties,  in  a  court 
of  chancery,  are  just  what  they  would  have  been  if  the  making 
and  refusal  of  such  demand  had  been  alleged  and  proved: 
Elliott  V.  Boazy  9  Ala.  779.  This  being  so,  the  case  presented 
is  briefly  this:  The  complainant  has,  by  express  grant,  a  right 
to  have  a  way  over  the  lands  of  the  defendant  By  the  terms 
of  the  grant,  the  specific  location  of  the  way  is  to  be  determined 
by  the  joint  action  of  both  parties,  either  by  laying  off  the 
road  themselves,or  by  selecting  three  disinterested  third  persons 
to  do  so.    The  defendant,  however,  denies  the  righLof  the  com* 
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plainant,  and  repadiates  all  obligation  on  his  part  to  act  in  the 
I^emifles.  By  his  refasal  to  perform  the  duty  cast  upon  him 
by  his  purchase  of  the  servient  estate,  the  means  which,  by  the 
terms  of  the  grant,  were  provided  for  the  location  of  tlie  way 
have  failed.  The  right  of  the  complainant,  however,  is  not 
thereby  destroyed.  That  is  still  perfect,  although  the  defend- 
mnt's  refusal  to  perform  his  duty  may  have  deprived  the  com- 
plainant of  the  means  of  specifically  defining  the  way  to  which 
be  is  entitled.  Under  these  circumstances,  it  seems  clear  thai 
the  complainant  may  come  into  a  court  of  equity  to  en£arco 
specific  performance  of  the  grant.  See  2  Story's  Eq.  Jur.,  sec, 
788. 

It  may  be  said  that  on  the  refusal  of  Idde  to  join  in  locating 
the  way  or  in  selecting  commissioners,  the  complainant  was 
himself  authorized  to  lay  off  the  road,  corresponding  with  ths 
general  directions  of  the  will;  and  that,  having  the  power  to 
establish  the  track  of  the  road  by  his  own  act,  he  cannot  call 
upon  a  court  of  equity  to  establidi  it  for  him,  or  to  afibrd  him 
any  relief  in  relation  to  it,  unless  he  has  first,  by  the  exercise  d 
his  privilege  of  location,  obtained  a  right  to  a  particular  way. 
Without  stopping  to  consider  whether  the  complainant  had 
any  such  right  to  locate  the  way  as  is  here  supposed,  or,  if  ha 
had,  whether  he  was  bound  to  assert  it  by  an  actual  locatioQ, 
as  a  condition  essential  to  his  claim  to  equitable  relief^  a  satia* 
£BU^ry  reply  to  this  position  is  found  in  the  fact,  that  if  the 
oompLainant  had  such  right,  it  is  sufficiently  shown  that  ha 
exercised  it.  After  Hadley  bought,  he  at  first  used  a  way,  not 
corresponding  to  the  old  road  used  by  Godfrey  in  his  life-time. 
On  the  suggestion  of  the  defendant,  the  road  traveled  by  the 
complainant  was  changed,  in  1855  or  1856,  so  as  to  correspond 
with  the  old  road  used  by  Godfrey.  The  road,  as  thus 
changed,  is  that  which  is  laid  down  in  the  map  which  forms  aa 
exhibit  to  the  original  bilL  This  road  the  complainant  con* 
tinned  to  use,  until  it  was  obstructed  by  the  defendant;  and 
although  his  right  to  use  it  was  always  denied  by  the  defend- 
ant, it  is  plain  that  the  complainant  asserted  his  claim  to  use 
it  as  secured  by  Godfrey's  will.  If^  then,  the  complainant  was 
authorized  to  locate  the  way,  he  did,  in  effect,  do  so,  by  adopting 
and  claiming  the  right  to  use  the  particular  road  last  spoken 
of.  The  allegation  that  Mrs.  Underwood  used  this  particular 
road  before  her  sale  to  the  complainant,  is  not  proved;  nor 
was  it  necessary  that  it  should  be,  as  the  complainant's  title 
to  relief  is  made  out  without  establishing  that  fact    This  is 
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not  a  case  of  variance^  but  a  failure  to  prove  an  unnecessary 
allegation.  On  the  supposition,  then,  that  the  complainant 
had  the  right  to  locate  the  way,  and  has  exercised  it,  the  bill 
might  be  maintained,  as  a  bill  to  quiet  his  title  to  the  use  of 
Chat  particular  way,  and  to  enjoin  the  disturbance  of  it. 

A  court  of  law  might,  it  is  true,  give  damages  for  a  disturb- 
ance of  the  way.    But  that  would  not  afford  adequate  relief 
for  such  an  injury.    Hence,  it  is  settled  that  where  easements 
or  servitudes  are  annexed,  by  grant  or  otherwise,  to  private 
estates,  the  due  enjoyment  of  them  will  be  protected  against 
encroachments  by  injunction,  although  an  action  for  damages 
would  lie  at  law:  Hilla  v.  Miller ^  3  Paige,  254  [24  Am.  Dec. 
218];  Trustees  v.  Cowen,  4  Paige,  510,  514  [27  Am.  Dec.  80]; 
Seymour  v.  McDonaldy  4  Sandf.  Ch.  502;  2  Story's  Eq.  Jur., 
sees.  925-927;  Burden  v.  Suin,  29  Ala.  104  [62  Am.  Dec.  758]. 
A  recovery  at  law  might  be,  in  some  measure,  indemnity  for 
the  past,  but  would  hardly  be  security  for  the  future.     The 
way  might,  and  probably  would,  be  again  obstructed,  and  the 
farm  rendered  comparatively  valueless  by  the  inability  of  the 
owner  to  cultivate  it.    To  deny  to  the  owner  of  land  suited  for 
agricultural  purposes  all  access  to  it  is  to  take  so  much  from 
the  general  wealth  of  the  community,  and  is  therefore  an  in- 
direct injury  to  the  public,  as  well  as  a  direct  wrong  to  the 
individual  proprietor.    In  Dalton  v.  Taylery  2  Lutw.  1487,  one 
of  the  grounds  on  which  the  existence  of  a  way  of  necessity 
is  placed  is  that  it  is  not  for  the  public  good  that  the  close 
should  be  left  uncultivated.    The  fact  that  the  remedy  at  law 
is  embarrassed,  or  doubtful,  or  difficult,  or  less  full  and  com- 
plete  than  the  remedy  in  equity,  is  enough  to  justify  resort  to 
a  court  of  chancery:  American  Ins.  Co,  v.  Fishy  1  Paige,  90; 
Boyce  v.  6runy,  3  Pet.  210;  Barnes  v.  Hoydy  1  How.  (Miss.) 
584;  Pearl  v.  NashviOey  10  Yerg.  179, 

In  any  aspect  of  it,  the  case  is  one  for  equitable  cognizance. 
But  we  are  best  satisfied  to  rest  the  jurisdiction  of  the  court 
on  its  power  to  enforce  specific  performance  of  the  grant,  by 
establishing  the  right,  and  defining  the  track  of  the  way,  and 
its  authority  to  enjoin  the  disturbance  of  the  way  when  thus 
laid  off. 

The  account  of  the  damages  which  the  complainant  had 
sustained  was  properly  decreed  as  an  incident  to  the  other  ro* 
lief  granted:  WiUiams  v.  Mitchelly  80  Ala.  807.  And  it  makes 
Qo  difference  as  to  this  claim,  whether  the  specific  way  to 
which  the  complainant  was  entitied  had  or  had  not  been  desig- 
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Dated.    He  had  the  right  to  have  some  way  over  the  land  of 
the  defendant.    Of  this  right  he  was  deprived  by  the  latter; , 
and  if  the  deprivation  of  his  right  has  wrought  an  iignry  to 
the  complainant,  he  is  entitled  to  compensatioii. 
Decree  aflSrmed. 


ClaBK  V.   GiLLBY. 

[86  ALABAMA,  063.1 

Dbuvxrt  ov  Kom  to  Aosnt  for  OoLLsonoN,  with  iHvnruonom  to  Pat 
CiBTAiN  Dbbtb  with  Procbbm»  does  not  pan  legal  title  to  the  notee  to 
the  creditors  whose  debts  were  to  be  paid,  nor  to  the  suietiM  npon  these 
debts. 

Action  originally  brought  against  one  Dow,  and  one  Bragg, 
who  was  indebted  to  Dow  on  certain  promissory  notes.  Dow 
had  previously  placed  these  notes,  with  others,  in  the  hands  of 
his  agents  for  collection,  with  instructions  to  pay  with  the  pro- 
ceeds certain  debts,  among  which  was  a  note  on  which  the  de- 
fendant Cilley  was  surety.  Cilley  was  obliged  to  pay  this  note, 
and  now  intervenes  to  contest  the  right  of  plaintiff  to  the  pro- 
ceeds of  the  notes  in  the  hands  of  Dew's  agent.  On  this  state 
of  facts,  the  court  instructed  the  jury  that  their  verdict  must 
be  for  the  contestants,  and  this  charge  is  assigned  for  error. 

Clements  and  TFtUiamaon,  for  the  appellants. 

Thomas  WiUiamSj  contra. 

By  Court,  A.  J.  Walkeb,  0.  J.  The  defendant  in  attachment 
delivered  notes,  payable  to  himself,  to  his  agent,  with  instruc- 
tions to  collect  them,  and  to  pay  over  the  money  on  certain 
debts  due  by  him.  Before  the  money  was  collected,  some  of 
the  debts  so  placed  in  the  hands  of  the  agent  for  collection 
were  attached,  at  the  instance  of  a  creditor  of  the  party  who 
placed  them  in  the  hands  of  the  agent.  Sureties  who  have  in 
the  mean  time  paid  off  one  or  more  of  the  debts,  to  the  pay- 
ment of  which  the  money  when  collected  by  the  agent  was  to 
be  appropriated,  contest  the  liability  of  the  debts  placed  in  the 
i^^ent's  hands  to  be  attached. 

The  delivery  of  the  notes  to  an  agent,  with  instructions  to 
pay  the  money,  when  collected,  on  certain  debts,  did  not  trans- 
fer the  right  to  those  notes,  either  to  the  creditor  whose  debt 
was  to  be  paid  with  the  nioney  wlien  collected,  or  to  a  surety 
upon  the  debt.  There  was  no  transfer  whatever.  InBtructions 
were  given,  which  might  have  been  revoked  at  any  time,  before 
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ihe  agent  acted  in  pursuance  of  them.  The  intention  was, 
that  the  money,  when  collected,  should  be  delivered  to  tha 
specified  creditors;  not  that  the  notes  should  be  transferred? 
Mardia  v.  ShackUfordy  6  Ala.  433;  Balcer  v.  Moody ^  1  Id.  315. 
The  agent  had  no  authority  to  deliver  or  transfer  the  notes. 
When  one  receives  money,  to  be  delivered  to  another,  and  that 
other  assente,  the  right  to  the  money  at  once  vests  in  the  party 
to  whom  the  delivery  was  to  be  made:  Brooks  v.  HUdrethj  22  Id. 
469.  But  the  case  here  is  obviously  different.  The  title  to  the 
Qotes  remained  in  the  defendant  in  attachment,  and  the  judg- 
ment should  have  been  against  the  garnishee,  in  flavor  of  the 
plaintiffs  in  attachment. 
The  judgment  is  reversed,  and  the  cause  remanded* 


Gbiffin  V.  Camaoe. 

Teahsikr  ov  Notb  Givxn  vob  FuBCHAax-MONBT  ov  Lahh^  or  inuulBr  «l 

jadgment  obtained  on  Buch  note,  is  tnuuiferof  Tendor's  lien,  nnleai  th* 
transfer  be  expressly  qualified  so  as  not  to  oany  with  it  the  Uen. 

FoBECLOSURE  of  veudor's  lien.  The  land  was  sold  bj 
Camack  to  one  Cook,  who  gave  several  promissory  notes  due 
at  different  dates  for  the  purchase-money.  Camack  trans- 
ferred the  note  first  due  to  T.  T.  Storey,  who  recovered  a  judg- 
ment thereon  against  Cook,  and  transferred  this  judgment  to 
A.  B.  Griffin.  GrifSn  obtained  possession  of  the  land  under 
the  judgment.  Camack  now  brings  this  action  against  Cook 
and  Griffin  to  enforce  his  vendor's  lien.  Griffin  claims  that 
he  has  a  judgment  superior  to  that  of  plaintiff  by  virtue  of  the 
judgment  on  the  first  note  owned  by  him.  The  court  decided 
in  favor  of  plaintiff,  holding  that  the  transfer  of  the  judgment 
to  Griffin  did  not,  pro  tanto,  carry  with  it  the  vendor's  lien, 
and  this  ruling  is  assigned  for  error. 

John  M,  Philips^  for  the  appellant 
WattSj  Judgej  and  Jackson,  contra. 

By  Court,  A.  J.  Walker,  C.  J.  We  think  the  law  is  settled 
in  this  state  that  the  unqualified  transfer  of  a  note,  given  fyt 
the  purchase-money  of  land,  or  of  a  judgment  upon  the  note, 
is  a  transfer  of  the  vendor's  lien  on  the  land  for  the  payment 
of  the  note:  White  v.  Stover j  10  Ala.  441;  Kelly  v.  Payne,  18 
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Id.  871.  An  indorsement  by  the  complainant  of  one  of  the 
notes  given  by  his  vendee  transferred  the  lien  of  the  note,  and 
a  transfer  of  the  judgment  reeovered  by  the  indorsee  upon  the 
note  would  carry  with  it  the  same  lien. 

The  language  of  the  transfer  of  the  judgment  is  as  fol- 
lows: "For  value  received,  I  hereby  transfer  the  entire  con- 
trol at  the)!. /a.  from  the  above  stated  judgment,  and  of  the 
judgment  above  stated,  from  this  date,  to  A.  B.  Griffin.''  We 
construe  this  language  as  making  an  unqualified  transfer  of 
the  judgment.  The  giving  of  the  "entire"  control  of  a  judg- 
ment to  another  for  a  valuable  consideration  has  precisely  the 
effect  of  a  sale  of  the  judgment.  We  do  not  deny  that  an  in- 
dorsement may  be  so  qualified  as  not  to  carry  with  it  the  lien 
of  the  debt  indorsed;  but  .we  think  there  is  no  such  qualifica- 
tion in  the  transfer  of  the  judgment  to  the  defendant  Griffin. 

The  evidence  of  the  witness  Baker  conduces  to  show  that  the 
Judgment  was  really  paid  off  at  the  date  of  the  transfer;  but 
we  think  the  witness  Baker  is  mistaken,  and  that  his  mistake 
is  shown  by  the  testimony  of  the  witnesses  Storey  and  A.  B. 
Oriffin,  jun.  The  testimony  of  Baker  tends  to  prove  that  the 
note  given  on  the  occasion  of  the  transfer  of  the  judgment 
was  really  the  note  of  Cook,  the  defendant  in  the  judgment; 
and  that  the  appellant  Grifiin  merely  signed  it  as  the  surety 
of  Cook.  If  this  were  so,  it  might,  perhaps,  be  inferred  that 
the  judgment  was  really  discharged,  and  that  the  transfer  of 
the  judgment  was  merely  an  attempt  to  keep  it  open  for  the 
indemnity  of  the  surety.  But  we  are  precluded  from  taking 
this  view  of  the  subject,  because  the  other  two  witnesses  above 
named  show  that  the  note  was  signed  by  Griffin  alone. 

The  decree  in  this  case  must  be  that  the  land  be  sold;  that 
the  costs  be  paid  out  of  the  proceeds  of  the  sale,  and  that  the 
balance  be  appropriated  to  the  payment  of  the  debts  of  the 
complainant  and  defendant  Griffin;  and  if  the  frmd  is  insuffi- 
cient for  the  payment  of  the  entire  debts,  that  it  be  distributed 
to  them  pro  rata. 

Decree  reversed,  and  cause  remanded. 


Amaamaan  ov  Non  Oivsir  to  Ssodbb  VumaHAsa^uovmr  of  land  oanto 
wiili  it  tb*  voDdor**  lien  oa  tiMpropeiiyt  See  JEem  v.  SmleHggp  71  Am.  Dta 
SOO^  and  note  S68. 
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Wood  u  Babeeb. 

[87  Al^ABAIlA,  m.] 

TnrDioziYi  DAman  iob  Vxzatioitslt  Sudto  out  Writ  or  ATrAcmaarv 
oannot  be  reoorered  if  the  attachment  is  not  vezatioiui  to  the  detodanl 
himBel^  and  the  attaching  creditor  is  aetoated  by  malioe  against  some 
third  person,  not  a  party  to  the  process. 

Action  on  attachment  bond  brought  by  William  Wood 
against  defendant  Barker  and  his  sureties  on  the  bond,  which 
was  executed  in  a  former  suit  against  this  plaintifT.  Issue  was 
joined  upon  plaintiff's  averments  that  the  attachment  was 
wrongfully  and  vezatiously  sued  out,  and  dismissed  without 
prosecution.  Plaintiff  offered  to  prove  declarations  of  defend* 
ant,  to  the  effect  that  the  attachment  was  issued  in  order  to  vei 
one  Gibson.  This  evidence  the  court  rejected,  but  permitted 
defendant's  attorney  in  the  attachment  suit  to  testify  to  dec- 
larations made  by  defendant  to  him  at  the  time  of  bringing 
said  suit,  in  which  the  defendant  stated  his  reason  for  so  doing. 
These  rulings  are  assigned  for  error. 

Oeorge  W.  QayUy  for  the  appellant. 
Thomas  H,  LewiSy  contra. 

By  Court,  R.  W.  Walker,  J.  If  the  attachment  was  not 
vexatious  as  against  the  defendant  himself,  the  £EUSt  that  the 
attaching  creditor  was  actuated  by  malice  against  some  third 
person,  not  a  party  to  the  process,  affords  no  ground  for  the 
recovery  of  vindictive  damages  in  this  suit. 

A  part  of  the  testimony  of  the  witness  Williams  consisted 
of  the  declarations  which  the  defendant  made  at  the  time 
the  attachment  was  issued,  as  to  his  reasons  for  having  it 
issued.  These  declarations  were  admissible  as  part  of  the  rtf 
gestm:  Pitts  v.  Burroughs,  6  Ala.  735,  786,  and  cases  cited; 
Bearing  v.  Moore,  26  Id.  690;  Sa^ford  v.  Howard,  29  Id.  695. 
The  exception  taken  was  to  the  admission  of  the  whole  of  the 
witness's  evidence;  and  as  part  of  it  was  admissible,  this 
court  will  not  reverse,  even  if  other  portions  of  it  were  illegal 
On  that  point,  however,  it  is  not  neoeesary  fiv  us  to  express  an 
opinion. 

Judgment  affirmed. 
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Wilson  v.  Banball. 

[87  AliAltAMi,  74] 

Banjxv  AOAnsr  Dbobxb  ov  PaoKAn  Coub*  oahipot  bi  Qraihid  nr 
Chancket  if  the  party  aggriered  oonld  ha;re  obteined  ■oeh  relief  before 
the  probate  conrt^  imleei  he  wis  prevented  &om  so  doing  hy  fnndy  eoei- 
dent^  otr  the  act  of  the  oppoaite  party,  nnmired  with  laiitt  or  negleel  OA 
his  part 

Bill  for  an  account^  and  for  an  injunction  against  a  probate 
decree  filed  by  Benjamin  B.  Wilson,  administrator  of  bis  father's 
estate,  against  Benjamin  F.  Randall  and  wife,  who  was  one  of 
the  distributees  of  the  estate.  Complainant  sold  personal 
property  of  the  estate,  which  was  purchased  by  Mrs.  Randall, 
who  had  agreed  to  take  such  property  as  she  might  purchase 
on  account  of  her  share.  The  property  was  delivered  to  de- 
fendants, who,  however,  gave  no  receipt  for  the  same,  and 
when  requested  so  to  do  on  numerous  occasions,  they  replied 
that  they  would  do  what  was  right  in  the  matter.  When  the 
final  decree  of  distribution  was  entered  complainant  failed  to 
credit  himself  with  the  advancement  made  to  defendants,  who 
afterwards  repudiated  the  above  agreement  and  sued  out  exe- 
cution for  the  full  amount  of  their  share.  A  demurrer  was 
sustained  to  complainant's  bill  ttit  want  of  equity,  and  this 
ruling  is  assigned  for  error. 

S.  Leipery  for  the  appellant 

R.  W.  Cobby  contra. 

By  Court,  A.  J.  Walkbb,  C.  J.  The  agreement  by  the  de* 
fendants,  to  allow  the  amount  of  purchases  made  by  them 
from  the  complainant,  as  administrator,  to  be  credited  upon 
the  distributive  share  of  Mrs.  Randall,  was  available  to  the 
complainant  on  the  final  settlement  of  his  administration. 
He  might,  upon  his  final  settlement,  have  set  off  the  amount 
of  such  purchases  against  the  claim  of  Mrs.  Randall  as  a  dis- 
tributee: Carrol  v.  Moore^  7  Ala.  616;  Moore  v.  LesuewTj  33  Id. 
237. 

Because  the  defendant  could  have  made  the  defense  before 
the  probate  cotirt,  he  cannot  obtain  relief  in  chancery  against 
the  decree,  unless  he  was  prevented  from  making  his  defense 
ill  the  probate  court  on  his  settlement  "by  fraud,  accident,  or 
the  act  of  the  opposite  party,  unmixed  wiUi  fault  or  neglect  od 
his  part:"  Duckworth  v.  Duchworthy  35  Ala.  70;  Hair  v.  Xoim, 
19  Id.  224;  Powdl  r.  StewaHj  17  Id.  719;  Foiter  v.  8taU  Bank, 
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Id.  672;  French  v.  Gamer j  7  Port.  549;  AUman  v.  Owen,  31 
Ala.  167. 

The  allegations  of  the  bill  are  insufficient  to  meet  the  requi- 
sitions of  that  rule.  The  promise  of  the  defendants  that  the 
amount  of  their  purchases  should  go  in  payment  of  the  die- 
tributive  share,  and  their  repeated  assurance  that  they  would 
do  what  was  right,  made  before  the  final  settlement,  could  not 
evidence  a  procurement  of  the  decree  by  fraud.  Misrepresenta- 
tions must  be  in  a  matter  of  substance,  and  must  nuBlead  the 
party,  in  order  that  they  may  constitute  a  fraud:  1  Story's 
Eq.  Jur.,  sec.  191.  Nothing  in  what  was  said  by  the  defend- 
ants was  calculated  to  induce  the  complainant  to  forego  the 
assertion  of  his  defense  in  the  probate  court,  or  could  have 
misled  him.  All  that  was  said  and  done  contributed  to  arm 
him  with  convenient  evidence  upon  which  to  sustain  his  de- 
fense. The  defendants'  promise  to  do  what  was  right  required 
them  to  allow  the  complainant's  set-off  before  the  probate 
court;  and  their  failure  to  allow  it  was  calculated  to  awaken 
the  utmost  anxiety  of  the  complainant  to  establish  his  defense, 
instead  of  misleading  him  into  the  quiet  omission  to  bring  it 
up.  If  the  complainant,  upon  the  reliance  which  he  mentions, 
forebore  to  assert  his  defense,  it  was  an  act  of  the  utmost  neg- 
ligence on  his  part — ^it  was  his  own  &ult,  and  a  court  of  chan- 
cery will  not  relieve  him. 

Decree  affirmed* 


Eqititt  will  not  Rkuxvx  aoaikst  PBOOKXDmcw  AT  Law  irfaen  the  parqr 
has  been  deprived  of  his  legal  rights  through  his  own  n^gligenoe:  See  note 
onder  Johnston  v.  Crawl^f  71  Am.  Deo.  17^  where  the  otiier  oases  on  this 
■abject  are  coUected. 

Tub  principal  oass  n  citid  sad  distmgnished  In  BemphUl  r,  Bai^s 
Adm'r,  46  Ala.  479. 


SOHUKSSLEB  V.  WaTSON^S   AdMINISTBATOB. 

[97  Alabama,  M.] 
Pabtv  Bound  TO  Rbnbir  Skbvioes  or  Makb  PATioirF  mm  Sbbc  FXBScnr 

TO  Whom  Obliqation  is  Dub  and  offer  performance. 
Obligation  Dub  attbr  Arrival  at  San  Franoiboo  does  not  show  an  inten* 
tion  that  perf ormanoe  is  to  be  made  at  that  place. 

Action  by  payee  of  note  against  the  administrator  of  tha 
estate  of  Thomas  Watson,  the  promisor.  The  note  reads  as 
follows:  '^Panama,  March  16,  I860,    One  day  after  date,  I 
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promise  to  pay  to  Lewis  Schuessler  one  hundred  and  fifly 
dollars,  in  work  or  cash,  after  my  arrival  in  San  Francisco. 
Thomas  Watson.  Witness:  W.  C.  Houghton."  After  the 
execution  of  this  note  in  Panama,  hoth  Schuessler  and  Wat- 
son proceeded  to  San  Francisco,  the  latter  arriving  there  later 
than  the  former,  who  had  already  gone  to  Alabama,  and  did 
not  return  during  the  three  or  four  years  that  Watson  remained 
there.  In  1855  Watson  also  went  to  Alabama,  and  died  there 
in  1857.  The  court  instructed  the  jury,  among  other  things, 
that  defendant's  intestate  had  the  right  to  elect  whether  he 
would  discharge  his  obligation  in  work  or  cash;  and  if  they 
found  from  the  evidence  that  the  plaintiff  had,  during  all  of 
Watson's  stay  in  California,  absented  himself  from  that  state, 
and  had  given  him  no  opportunity  to  discharge  the  obligation 
in  work,  he  having  elected  so  to  do,  then  their  verdict  must  be 
for  the  defendant  Plaintiff  requested  the  court  to  charge  the 
jury  that,  if  they  found  that  Watson  had  an  opportunity  to 
discharge  his  obligation  in  work  or  cash,  in  California  or  else- 
where, and  did  not  offer  so  to  do,  then  they  must  find  for  the 
plaintiff.  The  charge  given,  and  the  refusal  to  charge  as 
requested,  plaintiff  assigns  for  error. 

O.  lu  Oimnjfi^Aam,  for  the  appellant. 

By  Court,  R.  W.  Walkeb,  J.  The  circuit  judge  seems  to 
have  been  of  opinion  that  by  the  terms  of  the  note,  California 
was  agreed  on  as  the  place  of  performance,  and  that  the  payee 
could  not  demand  payment  elsewhere.  That  this  was  an 
erroneous  construction  of  the  writing,  we  think  is  manifest. 
It  may  be  that  the  plaintiff  could  not  have  demanded  pay- 
ment until  the  arrival  of  Watson  in  San  Francisco,  if  that 
took  place^in  a  reasonable  time  after  the  execution  of  the  in- 
strument. On  the  happening  of  that  event,  the  promisor  be- 
came liable  to  pay,  in  cash  or  work,  at  his  option.  The 
alternative  stipulation  was  for  his  benefit;  and  as  there  is 
nothing  on  the  face  of  the  instrument  or  in  the  facts  disclosed 
by  the  bill  of  exceptions,  which  takes  the  case  out  of  the  gen- 
eral rule,  that  a  i>arty  bound  to  render  a  service,  or  make  a 
payment  at  or  after  a  given  time,  must  seek  the  person  to 
whom  the  debt  or  service  is  due,  it  was  the  duty  of  the  prom- 
isor, if  he  desired  to  pay  in  work,  to  offer  to  do  so:  Plowman 
V.  EiddU,  7  Ala.  776;  Nesbitt  v.  Pearsonj  83  Id.  673. 

The  fact  that  the  plaintiff  was  absent  from  California  when 
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ttie  defendant's  intestate  arrived  in  San  Francisco,  and  throngh- 
oat  the  latter^s  residence  in  that  city,  did  not,  of  itself,  oper- 
ate a  discharge  of  the  undertaking,  whatever  effect  (if  any) 
it  may  have  had  in  keeping  alive  Watson's  privilege  to  elect 
as  to  the  mode  of  payment.  It  follows  that  if,  at  any  time 
after  his  arrival  in  San  Francisco,  the  defendant's  intestata 
had  the  opportunity  either  in  Califomia  or  elsewhere  to  dis- 
charge the  undertaking  in  work,  and  did  not  offer  to  do  so^ 
6hen  his  promise  became  an  absolute  promise  to  pay  in  monej. 
Judgment  reversed,  and  cause  remanded. 


GASEgt 

Ul  IBB 

SUPREME    COXJBT 


ABEANBAa 


Gabkall  V.  WnaoH, 

Vmm  DiAXB  aw  LAsaxmnM,  Leqal  Tttlb  to  hh  Lavm  Pmuehiw  m 
AVB  Vvn  nr  hh  Hubs  at  Law;  bat  under  tlM  ■feBtalB  of  ArVinwn 
the  koids  m  uteto  in  the  hands  of  his  azsoator  or  sdministrmtor^  sra 
deemed  to  be  in  his  possession,  and  sabjeet  to  his  oontrol  in  like  manner 
as  personal  estate. 

Bwarr  of  Exsoutob  ob  ADimnsTBATOB  to  Pomiwiob  avx»  Oobtbol  or 
Dbcedbht'b  Lanm  as  Absbib  CoBTUiUBa^  sabjeet  to  the  widow's  daim 
to  dower,  ete.,  ontil  th?  debts  are  paid  and  the  administration  dosed. 

teWBB  BBOVLD  BB  ASBIOBBD  AS    SOOB  AS   PbAOIIOULBLB  AITBB   HdBBAHD's 

Dbath.  This  shoold  be  done  by  the  bein  at  Uw,  if  of  afe;  and  if  no^ 
by  their  goardians. 

If   DOWBB    BB  HOT  ABOOKBD  TO  WiDOW  WTTHIH  ObB    YbAB  AITBB    HuB- 

babd'b  Dbath,  or  within  three  months  after  demand  by  her,  ahe  may 
apply  to  the  probate  eoort  for  the  appointment  of  eommissioners  to  lay 
off  her  dower. 

At  OoiatoH  Law,  Widow  bad  Right  to  Tabbt  nr  liANnoB  Fobtt  Dats 
AITBB  hbbHitbbabd's  Dbath.  This  was  oalled  her  qnarantine;  bat  after 
the  espiration  of  that  time,  the  heir  oould  put  her  oat  of  possession,  and 
driye  her  to  her  sait  for  dower. 

Urxl  Wub's  Dowbb  is  AauoBBD  to  Bjol,  she  has,  onder  Uw  of  Arkansas, 
.  right  to  remain  in  and  possess  her  Ute  husband's  "*•"«""  or  chief 
dwelUng-house^  together  with  the  farm  thereto  attached,  free  of  rent. 
This  right  is  not  strictly  part  of  her  dower,  bat  is  a  pronsion  made  by 
statute  for  her  benefit^  and  may  be  regarded  as  an  enlargement  of  her 
eommon-Uw  quarantine.  But  the  wife  is  not  obliged  to  remain  <m  the 
premises;  she  may  rent  theoL 

Vbithbb  Bjobs  at  Law,  Claimiko  uvdbb  Wub's  "Rxnojcsn,  bob  Admikis- 
tbatob,  can,  by  ejectment  or  otherwise,  tarn  out  the  wife^  or  her  tenants 
holding  under  her,  from  her  possession  of  the  dwelling  and  farm  attached, 
and  owned  by  her  deceased  husband,  until  her  dower  has  been  asnignitd 
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BiOBT  07  DowKR,  uifTTL  It  d  ABSioinED  TO  WiDow»  Is  mare  ehoM  ii\  aotion* 
and  not  the  sabject  of  execution. 

W^ani*8  Merb  Right  to  Oogupt  Dwclung  avd  Fakm  Attachkis  of  bar 
deceased  hosUaad,  until  dower  is  assigned  her,  gives  her  no  estate  in  ill* 
lands  subject  to  levy  on  execution*  or  that  she  can  oanrey  to  one  hold- 
ing the  legal  title. 

Widow's  Right  to  rats  Dowkb  AasioinD  Hxb  is  not  sueh  estate  in  land  as 
oan  be  the  subject  of  a  lease,  not  eren  as  between  the  widow  and  th* 
owner  of  the  fee. 

ADKIinSTRATOB  IB  EnTITLID  TO  POSSBSSIOM  07  RbAL  IErATB  OF  WmOH  HXl 

IirrBSTATl  DOD  SnsxD,  and  may  maintain  ejectment  against  the  heir  aft 
law,  or  any  other  person  in  possession,  except  the  widow  or  her  tenant^ 
occupying  the  mansion  and  farm  attached,  before  the  aasignment  of  dower. 

Widow  mat  Rkuvquibh  her  Right  or  Dower  briobr  AasioincEirT,  to  per- 
son holding  legal  titie,  but  she  cannot  transfer  it  to  a  stranger  so  as  to 
confer  on  him  a  right  of  action  for  the  dower,  or  enable  him  to  defend 
against  ejectment  brought  by  the  administrator  or  heirs  at  law. 

In  Ejeotkent  bt  Admikistratob,  proof  that  his  intestate  died  In 
of  land  ii  prhna/acie  evidence  that  he  was  seised  in  fee^  and  is 
proof  of  title,  unless  the  presumption  arising  from  possession  is  rebnvted. 

DowxR  CAN  ONLT  BE  Relsaeed  OR  DiBOHAROED^  undsr  statnto  of  frauds^  by 
Bome  instrument  in  writinj^  as  it  is  an  interest  In  landa  lor  tha  period  af 
the  widow's  life. 

Thb  fieu^s  are  stated  in  the  opmioxL 
Walker  cmd  Oreen^  for  the  appellant. 

By  Coort,  Enolibh,  C.  J.  Ejectment  oommenoed  May  8^ 
1854,  in  the  Sebastian  circnit  oonrt,  by  John  Camall,  as  admin- 
istrator of  John  Dillard,  deceased,  against  Thomas  E.  Wilson, 
for  possession  of  the  south-west  quarter  of  section  1,  and  the 
north-west  quarter  of  section  12,  in  township  8  northi  range  32 
west. 

The  cause  was  submitted  to  the  court,  sittmg  as  a  juiyi  upon 
issues  to  the  pleas  of  ne  tmques  adminutratorj  and  not  guilty. 

The  plaintiff  proved  that  he  was  duly  appointed  administra- 
tor of  John  Dillard,  and  letters  of  administration  granted  to 
him,  by  the  probate  court  of  Crawford  county,  January  10, 
1848. 

It  was  then  admitted  by  both  parties,  the  bill  of  exceptiona 
atates,  that  the  lands  described  in  the  declaration  had  been 
sold  by  the  United  States,  and  patents  issued  therefor,  and 
that  they  were  not  the  property  of  the  United  States;  that 
the  plaintiff's  intestate  entered  upon  the  lands  in  the  yeav 
1840)  and  resided  thereon  with  his  family  until  his  death,  in 
December,  1846;  that  the  lands  were  known  as  and  called 
his  homestead.  He  had  about  forty  acres  in  cultiyation,  em- 
bracing nearly  an  equal  portion  of  each  of  the  two  quarters, 


Jan.  I860.]  Cabvall  v.  Wilson.  858 

and  the  balance  of  the  lands  were  wild  and  nnimprored. 
During  the  time  he  resided  on  the  lands  he  claimed  to  be  the 
owner  thereof.  At  the  time  of  his  death  he  left  a  widow  and 
several  children  surviying  him,  who  remained  in  possession  of 
the  lands  for  about  one  month  after  his  death. 

That  in  January,  1846,  the  defendant,  who  had  intermarried 
with  the  daughter  of  plaintiff's  intestate,  entered  upon  the 
lands,  and  from  thence  to  the  time  of  the  trial  continued  in 
the  exclusive  possession,  alleging  himself  to  be  the  owner 
thereof 

The  defendant  proved  by  a  witness  that  the  widow  of  inte»* 
tate  was  still  living;  and  Uiat  he  was  allowed  by  her,  under  a 
part  purchase  made  from  her,  to  enjoy  her  dower  interest  in 
the  lands.  That  none  of  the  heirs  of  Dillard  had  ever  set  up 
title  to  the  lands. 

The  plaintiff  objected  to  the  admission  of  evidence  to  prove 
the  sale  by  the  widow  of  her  dower  interest  to  the  defendant, 
on  the  grounds  that  it  was  irrelevant,  and,  if  admissible  for 
any  purpose,  could  not  be  proved  by  parol.  But  the  court 
overruled  the  objection,  and  permitted  the  witness  to  testify 
that  the  widow  of  intestate  had  made  an  arrangement  with 
defendant  that  he  might  occupy  her  dower  interest  in  the  lands. 

The  above  being  all  of  the  evidence  introduced,  the  plaintiff 
moved  the  court  to  declare  the  law  upon  the  facts  in  proof  to 
be  as  follows: 

''  1.  That  the  administrator  of  a  deceased  person  is  entitled 
to  the  possession  of  real  estate  whereof  his  intestate  died  seised, 
and  may  maintain  ejectment  against  the  heirs  at  law,  or  any 
other  person  holding  possession  thereof,  except  the  widow  of 
his  intestate. 

''  2.  That  in  ejectment  by  an  administrator,  to  recover  the 
possession  of  the  lands  of  his  intestate,  proof  of  his  intestate 
having  died  in  possession  thereof,  is  prima  facie  evidence  of 
seisin  in  fee  of  the  intestate,  and  sufficient  proof  of  title  against 
one  in  possession,  who  offers  no  proof  to  rebut  the  presumption 
of  seisin  of  the  intestate  arising  from  his  prior  possession. 

"  3.  That  the  sale  of  her  right  of  dower  by  a  widow,  before 
assignment,  is  inoperative  and  void. 

"  4.  That  the  right  of  dower  interest  cannot  be  transferred 
by  parol 

^'  5.  That  upon  the  state  of  facts  proved  on  the  trial  of  this 
cause,  the  plaintiff  is  entitled  to  judgment." 

The  court  refused  to  declare  the  above  proiwsitions,  or  either 
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of  them,  to  be  the  law  of  the  case,  but  held  thai,  upon  the 
facta  proved  upon  the  trial,  the  defendant  was  entitled  to  judg- 
ment; and  accordingly  found  and  rendered  judgment  in  Cavor 
of  the  defendant;  and  the  plaintiff  excepted  and  appealed. 

Though  upon  the  death  of  a  land-owner  the  legal  title  to  his 
lands  descends  to  and  vests  in  his  heirs  at  law  (Dig.,  c.  56; 
HiU  V.  Mitchelly  5  Ark.  608),  yet,  by  statute,  the  lands  are  assets 
in  the  hands  of  his  executor  or  administrator,  and  are  deemed 
to  be  in  his  possession,  and  subject  to  his  control,  in  like  man- 
ner as  personal  estate:  Dig.,  c.  4,  sec.  67.  His  right  to  such 
possession  and  control,  subject  to  the  widow's  claim  to  dower, 
etc.,  continues  imtil  the  debts  are  paid,  and  the  administratioii 
closed;  and  if  the  possession  is  unlawfully  withheld  from  him, 
he  may  doubtless  maintain  ejectment  therefor:  Dig.,  c.  61,  sec. 
9;  Menifee  v.  Menifeey  8  Ark.  48,  overruling  MorriU  ▼.  Menifee^ 
6  Id.  629. 

It  is  the  duty  of  the  heirs  at  law,  however,  if  of  age,  and  if 
not,  it  is  the  duty  of  their  guardians,  to  asaign  dower  to  the 
widow  in  the  lands,  as  soon  as  practicable  after  the  death  of 
her  husband;  and  if  dower  be  not  assigned  to  her  within  one 
year  after  his  death,  or  within  three  months  afl^r  demand  by 
her,  she  may  apply  to  the  probate  court  for  the  appointment  of 
commissioners  to  lay  off  her  dower:  Dig.,  c.  60. 

Until  her  dower  is  assigned  to  her,  she  has  the  right  to  re- 
main and  possess  the  mansion  or  chief  dwelling-house  of  her 
late  husband,  together  with  the  farm  thereto  attached,  free  of 
all  rent:  Id.,  sec.  18. 

By  the  common  law,  the  widow  had  the  right  to  tarry  in  tlie 
mansion  for  forty  days  after  the  death  of  her  husband;  which 
is  called  her  quarantine,  but  after  the  expiration  of  that  time 
the  heir  could  put  her  out  of  possession,  and  drive  her  to  her 
suit  for  dower:  4  Kent's  Com.  61. 

But  under  our  law,  neither  the  administrator,  nor  the  heirs 
at  law,  claiming  under  the  husband,  can,  by  ejectment  or  other- 
wise, deprive  the  widow  of  possession  of  the  mansion  and  £Eurm 
attached,  until  dower  is  assigned  her:  4  Kent's  Com.  61,  62; 
Taylor  v.  McCracHn,  2  Blackf.  261. 

The  right  of  dower,  until  it  is  assigned  to  the  widow,  is  a 
mere  chose  in  action,  and  not  the  subject  of  execution:  Pen-' 
nington  v.  Yell,  11  Ark.  236  [52  Am.  Dec.  262];  and  thougji 
the  widow  may  relinquish  the  right  to  the  heirs  at  law,  or  to 
one  holding  the  legal  title  to  the  lands  under  the  husband, 
etc.,  and  such  relinquishment  will  bar  her  right  to  recover 
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dower,  yet  she  cannot  alien  or  transfer  her  claim  to  dower  so 
as  to  vest  in  any  other  person  the  right  of  action  therefor: 
Jaekaon  v.  BeU,  19  Johns.  168;  1  Lomax's  Dig.  92;  4  Kent's 
Com.  61,  etc. 

And  it  was  held  in  Croade  v.  Ingraham,  13  Pick.  33,  that 
the  right  of  a  widow  to  liave  dower  assigned  to  her  is  not  such 
an  estate  in  land  as  can  be  the  subject  of  a  lease,  not  even  as 
between  the  widow  and  the  owner  of  the  fee. 

The  right  of  the  widow  to  remain  in  possession  of  the  dwell- 
ing of  her  deceased  husband,  and  the  farm  attached,  free  of 
rent,  until  dower  is  assigned  to  her,  is  .not  strictly  part  of  her 
dower,  but  it  is  a  provision  made  by  statute  for  her  benefit, 
and  which  she  has  the  right  to  enjoy  until  her  dower  is  laid 
off  to  her. 

It  perhaps  may  be  regarded  as  an  enlargement  of  her  com- 
mon-law quarantine.  It  has  been  well  said  that  the  law,  in 
its  provident  care,  has  made  this  provision  in  consideration  of 
the  destitute  situation  in  which  the  widow  is  cast  upon  the 
death  of  her  husband:  Doe  v.  Webb^  18  Ala.  814. 

But  it  has  been  held  that  this  mere  right  to  occupy  the 
dwelling  and  taxm  attached  until  dower  is  assigned  her  gives 
her  no  such  estate  in  the  lands  as  may  be  sold  under  execu- 
tion: Doe  V.  Webbj  tupra;  Pewnington  v.  YeUj  $upra;  or  she 
may  sell  and  convey  to  one  not  holding  the  legal  title,  etc.: 
WaUace  ▼.  Hall,  19  Id.  372. 

8he  may,  however,  the  better  opinion  seems  to  be,  occupy 
and  use  the  dwelling  and  farm  attached  personally  or  by  her 
tenant;  and  until  dower  is  assigned  her,  neither  the  heirs  at 
law  nor  the  administrator  can  turn  her,  or  her  tenants  holding 
under  her,  out  of  possession  of  the  dwelling  and  farm  attached, 
by  ejectment:  Stokes  v.  McAUuter,  2  Mo.  165;  dark  v.  Bum- 
side,  16  m.  63;  Inge  v.  Murphy,  14  Ala.  291;  contra:  Wallia  v. 
Doe,  2  Smed.  &  M.  224;  but  see  the  subsequent  case  of  Doe  v. 
Bernard,  7  Id.  319. 

In  Inge  v.  Murphy,  jmpra,  it  was  well  remarked,  by  Mr.  Jus- 
tice Dargan,  upon  a  statute  similar  to  ours, ''  that  the  right 
secured  to  the  widow  by  this  act  is  the  right  of  possession,  free 
from  molestation  or  rent,  and  by  the  very  terms  of  the  statute, 
must  continue  until  her  dower  is  assigned.  The  object  of  this 
act  must  have  been  to  provide  support  and  maintenance  for 
the  widow  until  her  dower  should  be  allotted  to  her,  on  which 
she  might  enter;  and  having  the  right  of  possession  by  this 
statute,  she  is  entitled  to  recover  the  rents  and  profits,  and 
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maj  hold  the  premises^  free  firom  molestation  or  rent.  Nor 
could  it  have  been  the  object  of  the  statute  to  coerce  her  to  re- 
main in  person  on  the  premises,  or  rather  to  make  her  title 
dependent  on  that  condition;  for  it  may  be  that  she  could  only 
derive  support  from  the  premises  by  renting  them;  and  to 
hold  that  the  mere  removing  from  the  premises  defeats  thia 
right,  might  in  many  instances  defeat  the  intent  of  the  statute, 
which  is  a  provision  for  the  widow  until  her  dower  is  set  apart 
for  her." 

Where  the  plaintiff  in  ejectment  claims  as  heir  or  adminis- 
trator, the  seisin  of  the  ancestor  or  intestate  may  be  proved  by 
showing  that  he  was  either  in  the  actual  possession  of  the  land 
at  the  time  of  his  death,  or  in  the  receipt  of  rent  fix>m  the  terre- 
tenant;  for  possession  is  presumptive  evidence  of  seisin  in  fee 
until  the  contrary  be  shown.  Until  the  presumption  of  title 
arising  from  proof  of  possession  is  rebutt^  by  the  defendant^ 
the  plaintiff  is  under  no  necessity  of  introducing  other  evi- 
dence: Adams  on  Eject.,  281;  Smith  v.  LoriUardj  10  Johns. 
839;  2  Greenl.  Ev.,  sec.  311. 

Having  settled  the  above  principles,  the  correctness  of  the 
legal  proi)osition8  which  the  appellant  asked  the  court  below 
to  declare  to  be  the  law  of  the  case  may  be  tested  by  them. 

1.  The  first  proposition  is  substantially  correct,  with  the 
additional  exception  that  the  administrator  cannot  maintain 
•ejectment  against  one  occupying  the  mansion  and  farm 
attached,  as  tenant  of  the  widow,  before  assignment  of  dower. 

2.  The  second  proposition  is  well-settled  law. 

8.  The  third  proposition  requires  qualification.  The  widow, 
as  above  shown,  may  relinquish  her  right  of  dower,  befixre 
assignment,  to  a  person  holding  the  legal  title,  but  she  can- 
not transfer  it  to  a  stranger  so  as  to  confer  on  him  the  right 
of  action  for  the  dower,  nor  so  as  to  enable  him  to  defend 
against  ejectment  brought  by  the  administrator  or  heirs  at 
law. 

4.  The  fourth  proposition  is  correct.  ^  Dower  being  an  inter- 
est in  land  for  the  period  of  the  widow's  life,  it  can  only  bo 
released  or  discharged,  under  the  statute  of  frauds,  by  some 
instrument  in  writing:  Keeler  v.  TatrieU,  23  N.  J.  L.  62;  WhiU 
V.  White,  1  Harr.  (N.  J.)  202  [31  Am.  Dec.  232]. 
'  5.  The  fifth  proposition  involves  the  correctness  of  the  judg- 
ment of  the  court  below  upon  the  facts  of  the  case. 

The  appellant  proved  that  his  intestate  died  in  possession  of 
the  lands,  and  that  for  some  five  years  prior  to  his  death  he 
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had  been  redding  thereon,  calUYating  a  portion  of  them,  and 
claiming  to  be  the  owner  thereof.  That,  after  his  death,  the 
appellee  entered  upon  the  lands,  and  from  thence,  until  after 
the  action  was  brought,  continued  in  the  exclusive  poesessicm, 
alleging  himself  to  be  the  owner  thereof. 

This  proof  of  the  popsession  of  the  intestate  was,  as  above 
shown,  prima  faeU  evidence  of  title,  and  until  rebutted,  suffi- 
cient to  entitle  appellant  to  recover. 

It  seems,  from  the  evidence  introduced  bj  the  appellee,  that 
he  claimed  to  hold  the  lands  under  some  ri-ht  derived  from 
the  widow  of  intestate. 

If  he  had  proved  that  the  widow's  dower  had  been  assigned 
to  her,  and  that  after  assignment  she  had  conveyed  or  lease  1 
her  dower  interest  to  him,  this  would  have  been  sufficient  to 
defeat  the  recovery  of  appellant  to  the  er^ent  of  the  portion  of 
ttte  lands  set  apart  to  the  wide  \v  as  her  uower. 

Or  if  he  had  proved  that  the  widow's  dower  had  not  been 
assigned  to  her,  and  that  he  occupied  the  mansion  or  chief 
dwelling  of  her  late  husband,  with  the  farm  attached,  as  her 
tenant,  and  for  her  use  and  benefit,  this  would  have  been  suffi- 
cient  to  defeat  the  recovery  of  the  appellant  to  that  extent. 

But  neither  of  these  defei^oes  was  sufficiently  made  out. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

Rectob,  J.,  absent.  

In  Somx  States,  Both  Real  Aino  Pkbsonal  E^ais  ov  kscmaam 
VuTB  TS  Hehi  OB  Detuee,  snbject  ooly  to  the  executor's  or  adminntntor't 
right  of  possession  for  the  payment  of  debts:  Oixng  t.  Bmtrft  ^  Am.  Dea 
645;  Douglass's  Lesses  v.  Masskj  47  Id.  375;  note  to  S/Mnmm's  Heirs  ▼.  DilUm^ 
4S  Id.  396;  Fisk  v.  Ncrvel,  58  Id.  128,  and  cases  cited  in  note  134;  Ansk^  ▼. 
Baker,  65  Id.  136;  BeekeU  v.  Sehoer^  68  Id.  237,  and  citations  in  note  257. 
This,  however,  with  respect  to  land,  was  not  true  at  common  law:  See  note 
to  Fitk  V,  Horvel,  58  Id.  134.  In  Illinois,  the  adnunistrator  takes  no  estate, 
title,  or  interest  in  the  intestate's  realty,  but  simply  a  power:  Smith  v.  J/e- 
Commii,  63  Id.  34a  And  an  administrator  holds  the  rents  and  profits  ol  the 
real  estate  of  his  intestate  as  trustee  for  the  heirs,  not  for  the  creditors:  Me- 
C€f  ▼.  ScoU,  19  Id.  640.  Assets  are  applicable  in  payment  of  the  decedent's 
debts  in  this  order:  1.  Personal  estate;  2.  Estates  devised  for  payment  of 
debts;  3.  Estates  descended;  4.  Estates  speoifioally  devised:  Cham  ▼.  Lodam^ 
man,  35 Id.  277;  8ixrt»yr.&iru,AA\^  626. 

ADMnriBiBAnoN  IS  Presumed  to  have  Tebmdvated  at  this  end  ol  the 
period  fixed  by  law:  tkuUrVrng  v.  B\;^h»^  56  Am.  Dea  45. 

Iir  lujNon,  ADMiNiarrRAToa  caknot  Banra  Possbsbobt  or  Bbal  Aonos, 
at  law  or  in  equity,  for  the  recovery  or  maint4mance  of  possession  or  titles  ot 
to  dear  np  and  vindicate  title  from  ekmds  occasioned  by  adverse  daims: 
aml^  V.  JTcCbimeff,  63  Am.  Deo.  MX 


858  Burnett  t;.  Bubkhbad.  [Arkansas 

Rbntb  of  Dxcbasbd  Hxtsbahd'b  Makbion  must  bx  Paid  vo  sd  Widow 
until  her  dower  is  aengned:  Oraham*9  Hebra  v.  Orakam,  17  Am.  Dec  186b 

RiOBT  TO  DowKR  ui«TZL  Lboallt  Absioiixd  IB  RiGBT  Bj»nyo  nr  AcnoM 
OXLT;  an  award  against  the  claimant  may  extingniah  it:  Cox  ▼.  Jogger,  14 
Am.  Deo.  622.  It  cannot  be  ao  aliened  as  to  enable  the  grantee  to  Iwing  an 
action  in  his  own  name:  Jaekaon  v.  VanderheifdeHf  8  Id.  378. 

Thb  nUHOlPAL  CASS  WAS  GiTiD  in  Jawwag  ▼.  McQorroh,  21  Ark.  348^  to 
the  point  that  the  right  of  dower»  until  it  is  assigned  to  the  widow,  b  a  mere 
chose  in  aotioii;  and  though  the  widow  may  relinqmsh  the  right  to  the  heirs 
at  law,  or  to  one  holding  the  legal  title  to  the  lauds  under  the  husband,  eto., 
such  relinquishment  barring  her  right  to  recover  dower,  yet  she  cannot  alien 
or  transfer  her  daim  to  dower  so  as  to  vest  in  any  other  person  the  right  of 
action  therefor.  It  was  also  cited  in  Rted  tt  ux,  V.  Aih  et  to.,  30  Id.  779,  to 
the  point  that  thoa^  a  widow  cannot  transfer  her  dower  before  aaaignmentu 
she  may  relinquish  to  one  holding  the  legal  title.  It  was  cited  in  Jaet$  ▼. 
Dyer,  31  Id.  337»  to  tl^e  point  that  the  dower  interest  of  the  wife,  never  hav- 
ing been  set  apart  to  her  as  such,  was  not  transferable.  It  was  further  cited 
in  the  same  ease,  p.  337,  to  the  point  that,  where  plainti£b  assert  title  under 
an  ancestor  who  died  in  possession  of  land  in  the  first  instance^  it  is  unneces- 
Mry  to  trace  their  title  further;  and  that  in  sucha  case  a  preen mptiaii  of  title 
is  raised  in  favor  of  the  heir,  which  must  piwail  until  rsbntted  by  proof  of 
■uperior  title  in  the  defendants 
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[21  ABKAKSAS,  77.1 

If  Aonoir  AOAima  Husbavd  akd  Wm  ion  Tbbbpabb  Vi  bt  Abmib^  the 
dedarations  or  admisBions  of  the  wife  to  prove  the  injury  alleged  are 
inadmissible,  as  her  admission  would,  in  effect,  be  making  her  a  witness 
to  charge  the  husband. 

Pabxntb  havs  Lioal  Biobt  to  Take  thkib  Marrt«i>  Dauobteb  nr  ahb 
TO  SuFPOBT  HsB,  where  she  has  voluntarily  separated  from  her  husband, 
and  gone  to  the  home  of  her  parents  without  solicitatioii  on  their  part 

Thb  facts  are  stated  in  the  opinion. 
HoUoweU^  for  the  plaintiff. 

By  Court,  English,  C.  J.  This  was  trespass  vi  et  armit 
brought  by  Nevell  W.  Burnett  against  John  R.  Burkhead 
and  Mary  Ann,  his  wife,  in  the  Yell  circuit  court.  The  decla- 
ration alleges  that  the  defendants  committed  an  assault*  and 
battery  upon  Harriet  Ann,  the  wife  of  the  plaintiff,  and  forci- 
bly and  against  her  will  took  and  detained  her  from  the  plain- 
tiff, whereby  he  lost  her  comfort,  assistance,  etc.  The  cause 
was  submitted  to  the  jury  on  the  plea  of  not  guilty. 

The  plaintiff,  after  proving  his  marriage  with  Harriet  Ami 
Burkhead   ( daughter  of  defendants),  and  that  she  was  hie 
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wift,  oflbred  to  introduce  the  declarations  and  admisBions  of 
the  defendant  Mary  Ann,  that  she  had  taken  plaintiff's  wife 
away  from  him  by  force,  and  against  her  will,  and  declared 
that  she  should  never  live  with  him  again. 

But  the  court  ruled  out  her  declarationa. 

Plaintiff  then  proved  that  his  wife,  Harriet  Ann,  left  his 
house,  and  separated  from  him  in  November,  1855,  and  within 
about  four  weeks  after  their  marriage.  That  during  their 
intermarriage  he  remained  and  lived  with  his  said  wife;  and 
that  in  April,  1856,  defendants  took  plaintiff's  wife  with  them 
to  California.  Such  is  the  substance  of  the  evidence  as  con- 
tained in  the  bUl  of  exceptions. 

Plaintiff  moved  the  court  to  charge  the  jury  as  follows: 

''  1.  If  the  jury  believe  from  the  evidence  that  Harriet  Ann 
Burnett  and  the  plaintiff  were  husband  and  wife,  and  defend* 
ants  took  her  off  to  a  foreign  state,  without  the  consent  of  the 
plaintiff,  they  must  find  for  the  plaintiff. 

"  2.  If  the  jury  believe  from  the  evidence  that  defendants 
induced  plaintiff's  wife  to  leave  and  separate  from  him,  with- 
out  his  consent,  they  should  find  for  plaintiff. 

"  8.  The  jury  may  infer  from  the  fiict  of  plaintiff's  wife  liv- 
ing with  defendants,  and  going  away  with  them,  that  defend- 
ants induced  her  to  separate  from  her  husband,  and  if  they 
did,  they  should  find  for  plaintiff." 

The  court  reftised  to  give  these  instructions,  but  upon  the 
motion  of  defendants  instructed  the  jury  as  foUows: 

"  1.  That  if  they  believe  from  the  testimony  that  the  wife 
of  plaintiff  separated  from  him,  and  went  to  live  with  the  de- 
fendants, who  were  her  father  and  mother,  the  plaintiff  cannot 
recover  in  this  action. 

"  2.  That  when  a  man's  daughter  separates  from  her  hus- 
band  and  goes  to  her  father's  house,  he  has  the  legal  right  to 
take  her  in  and  to  support  her." 

The  jury  returned  a  verdict  in  Cavor  of  the  defendants;  the 
plaintiff  moved  for  a  new  trial,  which  the  court  refrised,  and 
he  excepted,  and  appealed. 

In  an  action  against  husband  and  wife  for  trespass,  the 
plaintiff  cannot  introduce  the  declarations  or  admissions  of  the 
wife  to  prove  the  injury  alleged.  If  her  declarations  or  con- 
fessions were  admitted,  it  would  be,  in  effect,  making  her  a 
witness  to  charge  the  husband:  FurJchouser  y.  Pogh>c,  18  Ark. 
295. 

It  is  to  be  inferred  from  the  evidence,  as  stated  in  the  bill  of 
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exceptioiiBi  that  the  plaintiff's  wife  lived  with  him  about  a 
month  after  their  marriage;  and  then,  in  November,  1855, 
separated  from  him,  and  returned  to  her  parents  (the  defend- 
ants), and  lived  with  them  until  the  foUowing  April,  when  th^ 
removed  to  Galifomia,  taking  her  with  them.  The  action,  it 
appears,  was  commenoed  and  the  writ  served  before  fhey  left. 

The  plaintiff  utterly  £eiiled  to  prove  that  his  wife  was  forci- 
bly taken  from  him  by  the  defendants,  or  that  they  induced 
her  to  leave  him,  or  in  any  manner  caused  the  separation  or 
by  force  or  persuasicm  prevented  her  from  returning  to  him. 

Nor  is  the  guilty  agency  of  the  defendants  to  be  inferred 
from  the  fact  that  the  plaintiff's  wife,  on  separating  from  him, 
went  to  the  house  of  the  defendant  and  remained  with 
ttiem.  It  was  her  former  home;  they  were  her  parents.  As 
well  remarked  by  Kent,  G.  J.,  in  HtUehe&m  v.  Peckj  6  Johns. 
209,  a  father's  house  is  always  open  to  his  children;  and 
whether  they  be  married  or  unmarried,  it  is  still  to  them  a 
refuge  fix>m  evil  and  a  consolation  in  distress.  Natural  af- 
fection establishes  and  consecrates  this  asylum.  Having  de- 
termined to  separate  from  her  husband  (whether  for  or  without 
sufficient  cause  does  not  appear  from  the  evidence),  it  was 
natural  for  the  plaintiff's  wife  to  return  to  her  father's  houses 
and  it  was  as  natural  for  her  parents  to  receive  her  and  afford 
her  shelter  and  support. 

As  remarked  by  Mr.  Justice  Van  Ness,  in  the  case  above  re- 
ferred to,  the  conduct  of  parents  in  such  cases  is  to  be  liberally 
construed,  and  worthy  motives  are  to  be  presumed.  This  is 
clearly  the  dictate  of  reason  and  nature. 

The  court  below  did  not  err  in  refusing  a  new  trial,  and  the 
judgment  is  affirmed. 

Rector,  J.,  absent. 

AuHissnuLiTT  07  TEsmcoMT  or  HusBiiTD  jan>  Wm  lor  or  against  eadi 
other:  See  State  v.  Jolfy,  82  Am.  Deo.  650,  and  note  600.  As  to  Miimta^^^^ 
^  wif a,  see  ^iMMy  V.  ^2mi, » Id.  420;  Brtmmr.LatBeU%  98  Id.  186;  Ckjukd 
r.  CaaUel,  44  Id.  763;  Janei  t.  McEee,  45  Id.  661. 
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Feboubon  v.  Ettbb. 

(21  AMKAxnAM,  lea] 
Tax  b  Chabox  Attaqhino  to  Lahd  ukdkb  All  CmouioEAiran^  regMd- 

bn  of  iiiciimbraikOM  or  the  r^hts  of  ajiy  one  whomaoever. 

Tmkajst  hi  Possbsbioh  mat  Pubghisx  his  Lasvdlobd's  Laitb  at  Tax  Salb 
thereof  and  the  sale,  if  valid,  will  ertingnish  the  laadlord'e  title^  and 
eat  off  the  lease. 

Oo-<RirAiiT  IS  fisTOFFBD  TO  SiT  UP  THAT  Tax  Salk  IS  VoiD,  where  he 
with  others  made  a  joint  purchase  at  sach  sale,  sabsequently  held  the 
premises  tinder  the  title  thus  acquired,  enjoyed  the  rents  and  profits 
thereof,  and  where  his  oo-tenaiits  have  brought  a  bill  for  partition  and 
for  an  aceoont  ol  rents  and  profits.  His  ezecntors  and  devisees  stand  in 
the  same  condition. 

The  tada  are  stated  in  the  opinion. 
S.  H.  Hempitead,  for  the  appellants. 
Oarlandy  for  the  appellees. 

By  Court,  CoupTONy  J.  The  bill  was  exhibited  by  Daniel 
E.  Wiiliams  and  William  H.  Etter  against  the  executor  and 
devisees  under  the  will  of  Thcnnas  H.  W.  Maddux,  deceased, 
far  partition  of  certain  lands  described  as  lots  1,  2,  3,  and  4, 
in  block  8,  and  lot  8,  in  block  22,  situate  in  the  town  of  Wash- 
ington; and  for  an  account  of  rents  and  profits. 

The  court  decreed  for  the  complainants,  and  the  defendant! 
appealed. 

It  appears  that  at  a  sale  of  the  premises  for  taxes,  made  by 
the  sheriff  on  the  third  of  November,  1851,  the  complainants 
and  Maddux,  the  testator,  became  the  purchasers,  to  whom, 
as  tenants  in  common,  the  sheriff,  on  the  twentieth  of  Novem- 
b^,  1852,  made  a  deed  in  due  form,  containing  the  usual  re- 
citals. 

At  the  time  of  the  sale,  Maddux  was  in  possession  of  the 
premises  under  a  lease  from  one  Miller,  who  was  the  former 
owner;  and  after  the  sale  continued  in  possession  until  the 
day  of  his  death,  recognizing  the  validity  of  the  sale,  and 
holding  under  it.  By  his  will,  he  disposed  of  his  undivided 
interest  in  the  premises  to  certain  of  his  devisees,  who  are 
made  defendants  to  the  bilL 

The  defense  was  that  the  sale  for  taxes  was  void,  and  did 
not  divest  the  title  of  Miller,  which  the  defendants  allege  Is 
outstanding  and  paramount. 

Some  of  the  objections  relied  on  to  impeach  the  validity 
flf  the  sale  relate  to  ihd  assessment  of  the  lots,  and  are  simi- 
hr  to  those  urged  in  Kimworthy  v.  Mitch^Uy  21  Ark.  145, 
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and  which  the  court  decided  were  not  maintainable.  Other 
objections,  however,  are  taken,  and  especially  that  relating  to 
the  assessment  for  back  taxes  for  a  period  anterior  to  the 
formation  of  the  state  government.  But  whether  well  taken 
or  not,  it  is  immaterial  to  inquire,  as  the  defendants  are 
estopped  to  set  them  up. 

Under  our  system,  the  particular  lands  taxed  are,  by  express 
legislation,  made  liable  for  the  taxes:  Oould's  Dig.,  c.  148, 
sees.  106,  133;  the  legal  effect  of  which  is  to  make  the  state 
first  creditor  for  the  taxes,  and  give  her  a  lien  for  the  payment 
paramount  to  all  individual  claims.  In  other  words,  it  makes 
the  taxes  a  charge  which  attaches  to  the  land  under  all  cir- 
cumstances, regardless  of  incumbrances  or  the  rights  of  any 
one  whomsoever:  See  Merrick  v.  Huitj  15  Ark.  840,  343.  So 
that  the  sale  of  the  lots,  if  valid,  not  only  extinguished  the 
title  of  Miller,  but  also  cut  off  the  lease  from  him  to  Maddux. 
And  though  Maddux  was  in  possession  at  the  date  of  the  sale, 
as  the  tenant  of  Miller,  it  was,  nevertheless,  lawful  for  him  to 
become  the  purchaser  of  the  premises,  aa  held  in  Bettimm  v. 
Buddy  17  Ark.  546  [65  Am.  Dec.  442];  and  having  become 
such  purchaser  jointiy  with  the  complainants,  and  the  deed  of 
the  sheriff  to  him  and  the  complainants,  as  tenants  in  com- 
mon, being  prima  fade  evidence  of  valid  legal  title,  Oosseti  v. 
Kent^  19  Ark.  611,  and  having  held  the  premises  under  the 
tax  title  thus  acquired,  and  enjoyed  the  rents  and  profits,  he 
could  not  have  been  heard  to  set  up  an  outstanding  title  in  a 
stranger,  in  order  to  defeat  a  partition,  and  protect  himself 
against  liability  to  his  co-tenants  for  the  rents  and  profits:  See 
Braintree  v.  Battles,  6  Vt.  895;  Jackson  v.  tinman,  10  Johns. 
291;  and  his  executors  and  devisees  stand  in  no  better  situa* 
tion. 

Let  the  decree  be  affirmed,  with  costs. 
Rector,  J.,  delivered  a  dissenting  opinion. 

Taxbs  Lioallt  Assessed  upon  EeRTATS  Crxatb  Lmr  thsbboh,  and  Uy 
the  fonndation  for  a  title  paramoimt  to  that  derived  by  deed  or  mortga^: 
WaUama  v.  HUUm,  58  Am.  Dec.  729. 

TxNANT  OANNOT  AcQiTiBB  HIS  LANDLORD'S  TiTLB  TO  Lakd  by  virtae  of  a 
tax  sale  and  deed:  See  note  to  Blaht  v.  Howe,  15  Am.  Deo.  690^  wherein  is 
discasaed  at  length  the  question  as  to  who  may  purchase  at  a  tax  sale. 

As  Genebal  Rule,  No  Co-tenant  will  be  Pervitted  to  Assert  against 
HIS  Companion  Title  Acquired  bt  Purcthase  at  Tax  Sale  for  taxes  imposed 
en  their  common  property  daring  their  joint  ownership:  See  extended  note 
to  Blake  v.  Howe,  15  Am.  Dec  688,  discussing  the  point;  cases  cited  in  Dots 
to  VeikaUe  v.  Beaudtomp,  28  Id.  85. 
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ElBEPATBICE    V.   BUFOBD. 

pp^^Miif  Ambbbq  iBCXH  Sals  of  Wife's  Sols  akd  Qefamate  Psopmr  uts 
TO  BB  Rboarpxd  AS  UEB  SsPAaATB  EsTATB.  So  M«  laiuii  porcliMed 
with  BQch  prooeeds,  and  they  are  sabject  to  the  nine  rales  sa  was  the 
original  estate  before  it  was  sold  and  oooTerted  into  a  different  species  of 
properly. 

As  TO  Wife's  Sole  avd  Sbpabate  Pbopbbtt,  She  voll  be  Covsidbbed  » 
Equitt  as  Feme  8oi.e»  with  fall  power  to  make  disposition  of  it  in  any 
mode  she  chooses  to  adopt. 

Fbofbbtt  mat  be  Pubohabed  with  Pboduct  of  Wife's  Sbpabate  Estate 
and  pat  mto  hosband's  possession  nnder  cireamstanoes  snffieient  to  raise 
the  presomption  that  the  wife  intended  it  to  be  a  gift  to  the  hnsband, 
and  not  that  he  shoold  hold  it  as  her  trustee.  Bat  unleas  there  is 
something  from  which  sach  a  gift  can  be  inferred,  a  coart  of  equity  will 
intezpose  to  proteet  her  ssparate  estate  against  his  creditors. 

flimBABi>  IS  Nbcbsbabt  Pabtt  to  Wife's  Bill  to  Enjoin  Sale  of  bee  Sole 
AXD  Sbpabate  Pbopbbtt  by  husband's  creditors.  His  appearance  as  the 
Bert  friend  of  his  wifs  is  not  snfficisat.  She  ought  to  sue  as  sole  plain- 
tiff by  her  next  friend^  and  make  her  husband  a  party  defendant^  for  he 
may  contest  that  it  is  her  separate  property,  and  the  claim  may  be  in- 
compatible with  bis  marital  ri^^ts. 

Bbj,  ovoht  to  be  DmiiaBED  withoot  Fbbjitdio^  axd  hot  Absuuitblt, 
where  it  has  merits  sad  its  sola  defect  is  the  want  of  proper  partissL 

The  facta  are  stated  in  the  opinion. 

Yellj  for  the  appellant. 
Harrisonj  for  the  appellee. 

By  Coort,  CoMFTONy  J.  The  appellant,  Ann  P.  Kirkpatrick, 
by  her  next  friend,  Elijah  Eirkpatrick,  exhibited  her  bill  in 
the  Ashley  circnit  court  to  enjoin  the  sale  of  certain  lands, 
levied  on  as  the  property  of  her  husband,  Elijah  Kirkpatrick, 
to  satisfy  a  judgment  which  the  appellees,  Buford  <fe  Pugh, 
had  recovered  against  him. 

The  bill  charges  that,  by  antenuptial  settlement,  made  in 
the  state  of  Georgia,  by  and  between  Mrs.  Kirkpatrick  and  the 
said  Elijah,  certain  articles  of  household  furniture  were  settled 
upon  her,  to  her  sole  and  separate  use,  free  from  the  control  of 
her  husband  and  exempt  from  his  liabilities;  that  she  contin- 
oed  afterwards  to  hold  the  furniture  as  her  own  separate  prop- 
erty until  she  and  her  husband  were  about  moving  to  the  state 
of  Arkansas,  when  she  sold  it,  and  with  the  proceeds,  or  a 
portion  of  them,  after  her  arrival  in  Arkansas,  entered  at  the 
United  States  land-office,  in  her  own  name,  the  lands  levied 
on;  and  denies  that  they  were  the  lands  of  her  husband,  ot 
Bobject  to  his  debts. 
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A  demurrer  was  sustained  to  the  bill,  and  Mrs.  Eirkpatrick 
appealed. 

Two  questions  were  raised  upon  the  demurrer  in  the  court 
below,  and  have  been  argued  here:  1.  Whether  there  was  any 
equity  in  the  bill;  and  2.  Whether  the  husband  was  a  neces- 
sary party. 

As  to  the  first  of  these  propositions,  it  may  be  said  to  be 
true,  as  contended  by  the  counsel  for  the  appellees,  that  the 
husband  has  an  interest  in  the  freehold  estate  of  the  wife, 
which  may  be  seized  and  sold  on  execution:  2  Kent's  Com. 
131.  But  that  is  not  the  question  involved.  We  are  called 
on  to  determine  whether  the  proceeds  of  the  sale  of  Mrs.  Kirk- 
Patrick's  separate  property,  or  the  lands  she  purchased  with 
them,  are  to  be  regarded  as  her  separate  estate.  That  they 
are  so  regarded,  and  subject  to  the  same  rules  as  was  the 
original  estate  before  it  was  sold  and  converted  into  a  difibrent 
species  of  property,  has,  in  effect,  been  repeatedly  held  in  the 
English  and  American  courts:  Oore  v.  Knight^  2  Vem.  535; 
Hearle  v.  Oreenbanky  8  Atk.  709;  Fettipktce  v.  OorgeSy  1  Ves. 
jun.  48;  Hathaway  v.  8u  John,  20  Conn.  343;  Quiek  v.  Oarriwnj 
10  Wend.  335;  Merritt  v.  Lyon,  3  Barb.  110;  Strong  v.  Skinner j 
4  Id.  646;  Young  v.  Jones,  9  Humph.  565. 

There  being  no  provision  in  the  antenuptial  agreement 
restraining  the  right  of  Mrs.  Eorkpatrick  to  dispose  of  the 
household  furniture,  she  must,  in  respect  to  it,  be  considered 
in  equity  as  a  feme  sole,  with  fall  power  to  make  disposition  of 
it  in  any  mode  she  chose  to  adopt:  Strong  v.  Skinner,  4  Barb. 
563;  Jaques  v.  Methodist  Episcopal  Church,  17  Johns.  548  [8  Am. 
Dec.  447].  If  by  a  mere  sale  of  the  separate  estate  and  the  in- 
vestment of  the  proceeds  in  the  purchase  of  other  property, 
she  lost  her  estate,  and  the  husband  acquired  the  property 
thus  purchased  without  any  intention  on  her  part  to  give  it  to 
him,  then  this  unqualified  right  of  dispositioQ  was  a  delusion, 
and  its  exercise  an  injury. 

In  Hathaway  v.  St  John,  supra,  the  wife  was  the  owner  of 
bank  stock  as  her  separate  property.  The  stock  was  sold  at 
her  request,  and  the  avails  l^d  out  in  real  estate,  which, 
through  the  agency  of  her  trustee,  was  first  mortgaged  and 
then  sold  to  secure  and  pay  for  a  pair  of  horses  and  carriage, 
which  were  bought  for  and  went  into  the  possession  of  the  wife. 
The  property  being  afterwards  in  the  possession  of  the  hus- 
band, it  was  attached  as  his  property  at  the  suit  of  a  creditor. 
In  replevin,  by  the  wife's  trustee  against  the  creditor,  it  was 
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held:  1.  That  when  the  land  was  sold  and  the  hones  and 
carnage  purchased,  the  wife  had,  in  equity,  full  capacity  to 
act  as  afeme  sole  in  relation  to  the  property,  and  to  direct  the 
sale  of  the  former  and  the  purchase  of  the  latter;  and  2.  That 
the  temporary  possession  of  the  husband  at  the  time  the  prop* 
erty  was  attached  did  not  essentially  vary  the  right  of  the 
wife  or  of  her  trustee. 

In  Ferguson  v.  Moore,  19  Ark.  887,  the  same  principle  was 
pressed  in  argument,  upon  the  authority  of  Young  v.  Jones,  9 
Humph.  555,  and  Mr.  Justice  Scott  said:  ''The  doctrine  con- 
tended for  by  the  counsel  for  the  appellee,  that  the  right  of 
property  in  a  married  woman  attaches  to  the  fund  arising  from 
the  sale  of  her  sole  and  separate  estate,  to  the  same  extent 
which  existed  in  regard  to  the  property  before  the  sale,  al- 
though doubtless  sound  in  itself^  has  no  application  to  this 
branch  of  the  case,  because  here,  as  we  have  seen,  the  wife  had 
no  eole  and  separate  property  in  the  lands  in  question.'' 

It  is  admitted  that  property  may  be  purchased  with  the 
products  of  the  wjfe's  separate  estate,  and  put  into  the  posses- 
sion of  the  husband,  under  such  circumstances  as  to  raise  the 
presumption  that  the  wife  intended  it  should  be  a  gift  to  the 
husband,  and  not  that  he  should  hold  it  as  her  trustee,  as  in 
McGlinsey  y.  McGlinsey,  14  Serg.  <&  R.  64;  Shirley  v.  Shirley, 
9  Paige  Ch.  863.  But  in  this  case,  there  is  nothing  stated  in 
the  bill  from  which  a  gift  by  Mrs.  Kirkpatrick  to  her  husband 
could  be  inferred,  and  a  court  of  equity  will  interpose  to  pro- 
tect her  separate  estate  against  his  creditors:  Shirley  v.  Shirley, 
supra. 

That  the  husband  was  a  necessary  party  to  the  bill,  there 
can  be  no  doubt.  Mr.  Justice  Story,  in  his  work  on  equity 
pleading,  section  63,  lays  it  down  as  the  correct  practice  in 
such  cases  that  the  wife  ''  ought  to  sue  as  sole  plaintiff,  by  her 
next  friend,  and  the  husband  should  be  made  a  party  defend- 
ant; for  he  may  contest  that  it  is  her  separate  property,  and 
the  claim  may  be  incompatible  with  his  marital  rights."  In 
the  ease  before  us,  the  husband  was  brought  before  the  court 
in  no  other  capacity  than  as  next  friend  to  the  wife;  and  in 
that  attitude  a  decree  would  not  affect  his  rights  as  husband. 

There  being  merits  in  the  bill,  and  it  being  defective  in  no 
other  respect  than  that  the  husband  was  not  made  a  party, 
the  court  should  have  dismissed  it  without  prejudice,  and  not 
absolutely. 

The  decree  must  therefore  be  reversed,  and  the  cause  re- 


366  KiRCPATRicK  V.  BuFOBD.  [ArkanBas, 

manded,  with  instructionB  to  dismiss  the  bill  without  prejudice 
to  the  right  of  Mrs.  Kirkpatrick  to  bring  a  bill  with  proper 
parties. 


Pbocsxim  of  Sale  of  Pbopbrtt  Devibkd  to  Wifb  axe  hxb  Sm 
Pbopkbtt:  HtuUm  y.  Curlf  58  Am.  Dec  110.  And  the  property  pardiased 
with  the  proceedB  of  the  husband's  patrimony  remains  his  separate  property: 
Lofve  Y.  Rohertmmy  56  Id.  41.  The  separate  property  of  the  hnshand  or  wils 
need  not  be  preserved  in  specie  or  kind  to  maintain  its  character  as  snch.  U 
will  remain  separate  property,  althoagh  it  has  nndergone  mntatioms  and 
changes^  so  long  as  it  can  be  clearly  and  indisputably  traced  and  idwitififid; 
Ro9e  Y.  lloutUm^  62  Id.  478,  and  cases  cited  in  note  to  same.  The  hnshaiwi 
has  no  interest  subject  to  execution  in  land  purchased  by  his  wife  wit&  her 
earnings,  and  conveyed  to  her:  MeKinnon  y.  MeDomMt  72  Id.  574,  and  easai 
in  note  577,  showing  when  the  wife's  property  is  subject  to  execution  for  tlis 
husband's  debts.  The  law  concerning  property  rights  of  married  woDMn» 
particularly  as  to  her  separate  property  rights,  is  discussed  in  Tale  ▼.  Dtderetp 
Id.  503. 

GoNTSTANGB  TO  Wm  OF  Lavds  Pobokasbd  WTTH  FiJHm  OF  13L\nmAX9 
is  prima  fade  a  gift  from  the  latter  to  the  former;  but  tiie  presumption  maj 
be  rebutted  by  proof  that  the  purchase  was  for  his  own  benefit:  Higghu  t. 
JckMon*s  Hein,  70  Am.  Deo.  394.  For  cases  as  toihe  Yalidity  of  gifts  bj 
husband  to  wife,  see  note  to  Dodd  y.  WaUon,  72  Id.  577. 

EqUTTT  GoNEIDEBS  FEMX  Ck>VSBT  FSMB  SOLB  JLB  TO  HKB  SSPARAXB  PfeOT- 

■BTT:  Butler  y.  Buckingham^  6  Am.  Dec.  174.  Extended  note  to  7%omam  t. 
FohoeUt  30  Id.  233,  241,  discnssing  the  power  of  tk/eme  covert  over  her  sep^ 
rate  estate  in  the  absence  of  statutory  regulation. 

Thb  pbikgipal  cask  was  ornsD  in  Eddim  y.  Budt,  23  Ark.  509,  to  the 
point  that  where  suit  is  brought  by  the  wife  for  her  separate  property,  tlia 
husband  should  be  made  a  party  defendant.    In  ParroU  y.  Nimma,  28  Id. 

357,  it  was  cited  to  the  point  that  the  husband  cannot  invest  the  wife's  sepfr- 
rate  property  in  lands  and  take  the  title  to  himself  against  her  solenm  protest 
In  that  case,  the  husband  had  beoome  possessed  of  his  wife's  property  in  Al»> 
bama,  where  they  were  married,  and  from  which  state  they  had  moved  into 
Arkansas,  where  the  money  jras  invested  in  land.  And  by  the  laws  of  Ala- 
bama the  property  so  acquired  by  the  husband  on  marriage  remained  tho 
separate  property  of  the  wife,  and  the  lands  so  acquired  by  him  in  Arkansas 
were  held  to  descend  to  the  heirs  of  the  mother.    In  the  case  last  cited,  p. 

358,  the  appellants  attempted  to  make  a  distinction  between  their  case  and 
the  principal  one,  by  saying  that  in  the  principal  one  the  title  in  the  property 
was  in  the  name  of  the  wife,  and  creditors  were  seeking  to  subject  the  prt^ 
erty  to  the  husband's  debt.  But  the  court  could  see  no  material  difference  so 
far  as  the  wife's  interest  was  concerned.  In  the  principal  case,  the  separata 
interest  is  asserted  expressly;  in  the  other,  it  was  shown  to  exist,  and  her  heirs 
were  endeavoring  to  have  her  rights  asserted  by  a  competent  court.  The 
question  as  to  the  establishment  of  the  separate  property  was  not  objected 
to.  In  the  principal  case,  creditors  were  endeavoring  to  set  aside  the  wife's 
title.  In  the  other,  the  wife  or  her  representatives  were  endeavoring  to  get 
a  title.  It  is  thus  seen  that  the  principles  of  law,  as  far  as  the  establishment 
of  the  rights  of  the  separate  estate  was  concerned,  were  the  same  in  both 
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Separate  Feopebtt  of  Wir  as  AnmiBD  bt  AwKEwmff  SiArvna.— 
Alabama, — ^AIl  property  of  the  wife  held  by  her  prerioos  to  the  maniiga^  or 
which  she  may  become  entitled  to  after  the  manriaga^  in  any  manner,  is  the 
■epankte  estate  of  the  wife,  snd  is  not  subject  to  the  payment  of  the  debts  ol 
the  husband:  Code  Ala.  1876,  see.  2706.  The  husband  is  not  liable  for  the 
debts  of  the  wife  before  marriage.  She  is  liable  and  may  be  soed  alone:  Id., 
sec.  27(M.  The  hnsband  is  a  tmstee  for  the  wife,  and  enjoys  the  profits  of 
her  estate^  but  snch  profits  are  not  liable  for  his  debts:  Id.,  see.  2706.  The 
property  of  the  wife  may  be  sold  by  the  husband  and  wife,  and  oonTeyed  by 
them  jointly,  by  an  instmment  in  writing,  attested  by  two  witnesses:  Id., 
sec.  2707.  Bat  sn  acknowledged  eonveyanoe  will  pass  the  wife's  estate:  Id., 
sec.  270S.  The  proceeds  of  the  sale  of  the  wife's  profwrty  is  the  separata 
estate  of  the  wife,  and  may  be  reinyested  in  other  property,  iHiich  is  slso  the 
separate  estate  of  the  wife.  Or  snch  proceeds  may  be  naed  by  the  hnsband 
in  snch  manner  as  is  most  benefldsl  for  the  wife;  bat  the  hnsband  and  wife 
cannot  contract  with  each  other  for  the  sale  of  any  prc^erty:  Id.,  sec.  2709. 
The  hnsband  has  power  to  receiTO  property  coming  to  his  wife,  or  to  which 
she  is  entitled;  and  his  receipt  thorafor  is  a  fall  discharge  in  law  and  in 
eqnity:  Id.,  sec.  2710.  The  separate  estate  of  the  wife  is  liable  for  the  ordi- 
nary support  of  the  family,  and  embracing  snch  contracts  in  relation  thereto 
ss  the  hrsband  woold  be  liable  open  at  common  law:  Id.,  sec  2711.  And 
where  an  execation  upon  a  jndgment  against  the  hnsband  alone,  upon  snch 
ecmtract^  has  been  retamed  "not  satisfied."  the  separate  estate  of  the  wile 
may  be  sold  by  order  of  the  coart  for  the  satisfaction  ot  the  judgment:  Id., 
sec.  2712.  A  married  woman  may  dispose  of  her  separate  estate  by  will:  Id., 
sec  2713.  If  a  married  woman  having  a  separate  estate  die  intestate,  leading 
a  hnsband  living,  heis  entitled  to  one  half  of  the  personalty  of  sach  separate 
estate  abeolntely,  and  to  the  use  of  the  realty  daring  hi^  life,  unless  he  has  been 
divested  of  all  control  over  it  by  the  decree  of  a  court  of  chancery,  on  account  of 
being  incompetent  to  manage  it  by  reason  of  imbecility,  intemperance,  or  other 
cause:  Id.,  sees.  2714,  2717.  The  wife  is  excluded  from  dower,  if  her  sepa- 
rate estate  is  equal  to  or  greater  than  the  dower  interest;  but  if  her  separate 
estate  is  less  than  her  dower,  she  is  entitled  to  dower  or  a*  portion  thereof 
sufficient  with  the  separate  estate  to  equal  her  dower:  Id.,  sees.  2715,  2710. 
If  the  husband  becomes  incompetent  to  manage  the  wife's  separate  estate^ 
she  becomes,  as  to  such  property,  a/eme  so/e,  after  a  decree  removing  the  hus- 
band: Id.,  sec  2718.  The  earnings  of  the  wife,  where  she  has  been  abandoned 
by  the  husband,  or  where  he  becomes  intemperate,  profligate^  etc,  or  from 
any  cause  shall  have  no  estate  but  what  is  exempt  from  execution,  may  be 
secured  to  her  sole  and  separate  use  upon  her  tiling  a  bill  in  chancery,  etc 
And  after  proo^  she  may  be  declared  a  feme  safe,  and  as  such  may  hold  real 
or  personal  estate,  may  bay  or  sell,  sue  and  be  sued:  Id.,  sees.  2728,  2729. 
A  married  woman  may  insure  the  life  of  her  husband  for  her  own  benefit*  and 
if  she  die  before  her  husband,  the  amount  of  the  insurance  may  be  made  pay- 
able after  tleath  to  her  children  for  their  use,  and  to  their  guardian,  if  under 
age:  Id.,  sees.  2733*  2734.  A  conveyance  by  a  married  woman  of  real  estate 
is  void  unless  acknowledged  or  attested  by  two  witnesses;  but  her  convey- 
snce  is  equally  valid  if  made  in  writing  by  the  husband  and  wife  jointly,  and 
aoknowleilgod:  Id.,  sees.  2161,  2708. 

Arisuma  Terriiory. — All  property  owned  by  the  wife  before  marriage^  and 
that  ac(|uired  afterward  by  gift*  bequest,  devise,  or  desoent^  shaU  be  her 
leparaio  property:  Comp.  Laws  Axis.  1877,  sec  1967.  The  wife  must  make 
out  an  inventory  of  her  separate  property,  sign  it^  and  havs  it  properly  ae- 
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knowledgsdandreoorded:  Id.,  sec.  19G9.  Pl^opertyiiicliidad  in  tho  inventory  is 
not  liable  for  flie  debts  of  the  husband:  Id.,  sec  1971.  Hm  Irasbaad  shall  hmwm 
the  management  and  oontrol  of  the  wife's  separate  prc^wrty  doling  tb«  OQn« 
tinnance  of  the  marriage;  except  when  the  wife  is  over  twenty-one  yean  of 
age.  In  that  case  she  has  sole  and  ezdusiTe  control  of  it,  and  may  oonv«y 
and  transfer  lands,  etc,  withont  being  joined  by  the  husband  in  such  eon- 
veyanoe,  the  same  as  if  she  were  sole.  Before  the  enactment  of  this  ezoep- 
tion,  it  was  necessary  for  every  married  woman  to  join  with  her  hosband,  and 
to  acknowledge  her  deed  separate  and  apart  from  her  hnsband,  etc:  Id,,  aecs. 
1972,  1996,  200a  When  any  sale  shall  be  made  by  the  wife^  of  any  of  iMr 
separate  property  for  the  benefit  of  her  hnsband,  or  when  he  shall  have  naed 
the  proceeds  of  such  sale,  with  her  consent  in  writings  it  shall  be  deemed  a 
gift,  and  neither  she  nor  those  claiming  m&der  her  shall  have  any  ri^^t  to  re- 
coven  the  same:  Id.,  sec  1973.  The  wife,  or  any  other  person  in  her  bebalJ^  nay 
prevent  the  waste  and  mismanagement  of  her  separate  prc^wrty  by  having  a 
trustee  appointed  to  take  charge  of  it  and  manage  it  for  her:  Id.,  sec  1974.  The 
widow  has  no  estate  in  dower:  Id.,  sec  1976.  The  separate  properly  of  the  wife 
Is  liable  for  her  debts  contracted  before  marriage;  the  hnsband's  aoparate 
property  is  not  liable  for  such  debts:  Id.,  sec  1979.  A  married  woman  may 
become  a  sole  trader,  bat  she  thereby  becomes  individually  responsible  far  aU 
debts  contracted  by  her  on  accoont  of  her  Imsiness;  bat  the  profits  bekmg  ex- 
dasively  to  her,  and  are  not  liable  for  the  hnsband's  debts;  yet  she  beoonies 
responsible  for  the  maintenance  of  her  children:  Id.,  sees.  1990-1993L  A 
married  woman  can  insure  the  life  of  her  hnsband,  and  have  the  policy  made 
payable  as  in  Alaliama,  supra, 

Arbomsaa. — All  property  of  any  fime  eoveri  in  this,  state  aoqoired  eitfasr 
before  or  after  marriage,  whether  by  gift,  grants  inheritance^  devise^  or  oth- 
erwise, remains  the  separate  estate  and  property  of  the  wife,  and  may  be 
devised,  beqneathed,  or  conveyed  by  her  the  same  sa  if  she  were  sole;  and  it 
is  not  liable  for  the  hnsband's  debts:  Dig.  Ark.  Stats.  1884,  sec  4G2I.  A 
married  woman  may  insnre  her  hnsband's  life  for  her  sole  nse,  and  if  ahe  die 
before  her  hnsband  the  amoont  of  said  insarance  may  be  made  payable  to  his 
or  to  her  children  for  their  nse,  etc.,  and  shall  be  free  from  the  claims  of  the 
representatives  of  the  hnsband,  or  of  any  of  his  creditors:  Id.,  ssc  46&3w  All 
property  owned  by  the  wife,  or  conveyed  to  her  by  any  person  in  good  faith 
and  without  prejudice  to  existing  creditors,  or  which  she  may  have  aoqoired 
as  her  sole  and  separate  property;  that  which  comes  to  her  by  gift^  beqnest, 
descent,  grants  or  conveyance  from  any  person;  that  which  she  has  acquired 
by  her  trade,  basinees,  labor  or  services  carried  on  or  performed  on  her  s(de 
or  separate  account;  that  which  a  married  woman  in  this  state  holds  or  owns 
at  the  time  of  her  marriage,  and  the  rents,  issues,  and  proceeds  of  all  such 
property — shall,  notwithstanding  her  mairiage,  be  and  remain  her  sole  and 
separate  property,  and  may  be  used,  collected,  and  invested  by  her  in  her 
own  name,  and  i^all  not  be  subject  to  the  interference  or  control  of  her  hus- 
band, or  liable  for  his  debts,  except  such  as  may  have  been  contracted  for  the 
support  of  herself  or  her  children  by  her  as  his  agent:  Id.,  sec  4024.  A  mar- 
ried woman  may  become  a  sole  trader,  control  and  manage  her  separate  personal 
property,  receive  and  invest  the  proceeds,  and  on  this  account  may  alone  sue 
and  be  sued:  Id.,  sec.  4625.  The  husband  is  not  responsible  on  the  wife's 
contracts  concerning  her  separate  property  or  business:  Id.,  sec  4620.  De- 
posits in  a  bank  made  by  a  woman  before  marriage  may,  after  her  mar- 
riage, be  lawfully  paid  over  to  her  by  the  bank:  Id.,  sec  4627.  In  actioDs 
brought  or  defended  by  a  married  woman,  her  husband  is  not  liable  for  costs; 
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Id.,  aee.  iOfiS.  Ezeeatian  may  iam&  agadnit  tike  wile's  pmyetty  tiie  nme  at 
if  die  were  sole:  Id.,  see.  4680L  Broken  and  forfaitad  bonds  eseeated  by  a 
manied  woman  may  be  enfbceed  againai  bar  sepacata  pEoperty:  Id.,  see. 
4631.  The  separate  property  of  a  married  woman  is  not  liable  for  the 
debta  of  the  husband  contracted  before  marriage:  Id.,  seo.  4633L  She  may 
make  and  file  a  achednle  of  her  aeparate  personal  properly,  which  ahall  be 
prima  fade  evidence  of  title:  Id.,  aee.  4634.  And  any  person  selling  or  giv* 
Ing  property  to  her  may  schedule  the  same^  and  the  oonreyanee,  on  beiiig  r^ 
corded,  will  have  the  effect  of  a  achednle:  Id.,  aee.  463S.  The  ri|^t  to  her 
aepaiata  property  ia  not  forfeited  by  a  failnre  to  schedule^  bat  in  aach  a  caae 
the  harden  of  {oool  ahall  reet  on  her  to  ahow  that  the  aame  ia  her  aeparate 
property:  Id.,  aeo.  4636.  Hie  fact  that  a  manned  w<Mnan  permita  her  has* 
band  to  hare  caatody  and  control  of  her  aeparate  pwiperty  only  raiaea  a  pra- 
aomption  of  agency,  or  that  he  ia  a  tmatee.  Bat  this  presamption  may  be 
rebatted  by  any  evidence  establishing  a  aale  or  gift  by  the  wife  to  the  hns* 
band  of  aach  property:  Id.,  aee  4637.  Thia  act  ahall  not  be  oonstraed  to 
abridge  the  jnriadiotion  of  conrts  of  equity  to  afford  protection  to  separate 
rights,  and  it  18  to  be  liberaQy  oonatmed:  Id.,  aeca.  4638,  4639. 

Gal^mwa. — All  property  of  the  wife  owned  by  her  before  marriage,  and 
that  afterwards  aoqoixed  by  gift^  bequest,  devise,  or  descent^  with  the  rcnts^ 
iaaaea,  and  profita  thereof,  ia  her  aeparate  property.  The  wife  may,  without 
file  conaent  of  her  hnabend,  convey  her  aqiarate  property:  Deering'a  Ann. 
Oodea  and  State.  GaL,  Civil  Code^  see.  162.  A  husband  and  wila  may  hold 
piuperty  aa  joint  tenanta,  tenanta  in  comnion,  or  as  oommnnity  pwiperty;  Id., 
sec  161.  Neither  hnaband  nor  wife  haa  any  interest  in  the  property  of  the 
other:  Id.,  sea  167.  Either  husband  or  wife  may  enter  into  any  engagement 
or  tmnaartion  with  the  other,  or  with  any  other  peraon,  respecting  pniperty 
whidi  either  mi^t  if  unmarried,  anbject^  in  tranaactiona  between  themaelveaa 
to  ijhb  general  rulea  which  control  tiie  actiona  of  peraona  occupying  confiden> 
tial  relatione  with  each  other,  aa  defined  by  the  title  on  trnata:  Id.,  sec.  168* 
The  wife  may  make  ont^  aign,  adknowledge^  and  file  an  inventory  of  her  aep- 
arate properly,  whieh  ahall  be  j^rfnia/ada  evidence  of  title:  Id.,  aeca.  16M66. 
The  eamingi  of  the  wife  aro  not  liable  for  the  debta  of  the  husband:  Id.,  seo.l6& 
And  her  earnings  and  accamulatioBs,  as  well  as  those  of  her  minor  children, 
while  she  ie  living  separate  from  her  husband,  are  the  separate  property  of  the 
wife:  Id.,  sec  160.  Her  separate  property  is  not  liable  for  the  debts  of  her 
hnaband,  but  is  Bahle  for  her  own  debts  contracted  before  or  after  marriage: 
Id.,  sec  171.  No  dower  is  sllotted  to  the  wife  upon  the  death  of  her  husband: 
Id.,  sec  173.  The  wife  most  support  the  husband,  when  he  hae  not  deeeited 
her,  out  of  her  aqiarate  property,  when  he  hae  no  separate  property,  and  thero 
is  no  conununxty  pruperiy,  and  he  is  unaUe,  from  infirmity,  to  support  him- 
self: Id^  sec  176.  A  married  woman  must  aokaowledge  her  deed  separate 
and  apart  from  her  hnaband:  Id.,  aee  1686. 

Cohmdo. — AH  property  owned  by  a  woman  at  the  time  of  her  marriage^ 
with  the  renter  iasnes,  profits,  and  prooeeda  thereof,  and  any  real,  personal,  or 
mixed  property  which  ahall  come  to  her  by  deaoent^  devise^  or  bequest^  or  the 
gih  off  any  person  exeept  her  husband,  including  presents  or  gifts  from  her 
hneband,  aa  jewelry,  silver,  tableware^  watches,  money,  and  wearing  apparel, 
■hall  remain  her  aele  and  aeparate  property,  and  not  be  subject  to  the  disposal 
of  her  hnaband  er  liabla  for  hie  debta:  Oeai.  State.  CoL  1883,  aee  2266.  Any 
married  woma%  while  married,  may  bargsin»  aell,  and  convey  her  personal 
Sseperly,  and  enter  into  any  oenteacta  in  refeienee  to  it,  aa  if  aha  were  aole: 
Uk,  aee.  2267.  And  ahe  may  ana  and  be  aned  in  all  mattera  aa  if  aha  were 
Ax.  Dm.  vol.  LXXVI-M 
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lole:  Id.,  Mos.  2268,  2270,  2279,  2280.  She  may  make  a  will  while  mimed* 
but  cannot  bequeath  away  from  her  hiisUand  more  than  one  half  of  lier  prop- 
erty, both  peraonal  and  real,  without  hia  consent  in  writing:  Id.,  aee.  2260. 
She  may  be  a  sole-trader,  and  hold  her  earnings,  but  the  proceeds  of  her  earn- 
ings are  subject  to  ezeontion  for  her  debts:  Id.,  sec  2271.  In  ell  marriages 
hereafter  contracted,  the  husband  shall  be  liable  for  the  debts  and  liabilitiee 
of  the  wife  contracted  before  marriage,  to  the  extent  of  the  real  and  persooal 
property  he  may  receive  with  or  through  her,  or  derive  from  the  sale  or  rent 
of  her  lands,  and  no  further:  Id.,  sec  2273.  And  such  liability  shall  not  be 
eztinguiBhed  by  the  wife's  death:  Id.,  sec.  2274.  When  any  woman  against 
whom  liability  exists  shall  marry,  and  has  or  acquires  lands,  judgment  on 
such  liability  may  be  rendered  against  her  and  her  husband  jointly,  to  be  lev- 
ied on  such  lands  only:  Id.,  sec.  2275.  The  separate  deed  of  the  husband 
shall  convey  no  interest  in  the  wife's  lands:  Id.,  sec  2270.  A  married  woman 
may  execute  notes,  bonds,  and  other  instruments  in  writing,  and  exocntion 
may  issue  on  judgments  against  her  the  same  as  if  she  were  sole:  Id.,  sees. 
2277,  2280.  The  wife  may  sell  and  convey  her  lands  and  personal  property, 
and  contract  in  relation  thereto  as  if  she  were  sole:  Id.,  sec  2278. 

Columbia,  Dwirkt  qf. — ^When  the  wife  is  abandoned  by  her  husband,  the 
circuit  court  may  authorise  her  to  sell  her  property:  Rev.  Code  D.  0.  1857, 
c  70,  sec  1.    And  also  to  demand  her  peraonal  property:  Id.,  sec  2.     She 
may  dispose  of  the  proceeds  of  such  sales  and  of  such  property  as  if  she  were 
unmarried:  Id.,  sec  8.     She  may  be  anthorueed  to  contract  and  sue,  and  to 
execute  deeds  and  other  instruments  necessary  and  proper  to  cany  into  effect 
the  powers  so  granted  to  her:  Id.,  sees.  4,  5.    The  powers  of  the  wife  will 
continue  during  the  absence  of  the  husband,  and  all  her  eonUacts  made  under 
such  powers  shall  bind  her  snd  her  husband,  and  during  his  abeenoe  she 
may  be  sued  thereon:  Id.,  sees.  7,  8.    The  wife  of  a  party  sentenced  to  the 
penitentiary  may  be  anthorixed  to  sell  her  estate,  etc:  Id.,  sec  12:    ^m 
husband  is  not  liable  for  the  debts  of  the  wife  contracted  before  mairiage^ 
further  than  is  provided  in  sections  2273»  2274,  Oolondo  statatos,  m^ra^ 
And  further,  that  when  the  wife  has  at  the  time  of  marriage^  or  aoqoires 
thereafter,  during  coverture,  real  property,  judgment  in  respeot  to  her  pre- 
vious liabilities  may  be  rendered  against  her  and  her  husband  jointly,  to  be 
levied  of  such  property:  Id.,  sec  14.    The  wife's  rights  and  intarests  are  to 
be  secured  when  her  real  estate  is  taken  for  a  public  use^  or  is  damaged  in 
consequence  of  acts  done  on  public  works,  etc.:  Id.,  sec  15.    Pkxiceeds  of 
the  wife's  real  estate  sold  during  coverture,  under  an  order  of  ooort^  are  to  be 
secured  to  her,  free  from  any  claim  or  interference  of  the  husband:  Id.,  sec 
16.     The  same  is  true  of  wife's  dower  interest  in  husband's  real  estate,  when 
sold,  in  certain  cases:  Id.,  sec  17.    But  the  wife  may  authorise  the  payment 
of  funds  held  in  trust  for  her  to  her  husband,  etc :  Id.,  sec  18.    A  married 
woman  may  make  a  will  disposing  only  of  her  separate  estate:  Id.,  c  52;  sec 
8.    A  married  woman  may  convey  her  estate,  or  bar  her  dower,  by  uniting 
with  her  husband,  etc:  Id.,  c  48,  sec  3;  or  she  may  join  with  him  in  a 
power  of  attorney  to  convey  the  same:  Id.,  sec  4. 

Connecticut. — ^Lands  purchased  by  wife's  services  during  coverture  vest  to 
her  sole  and  separate  use,  and  the  avails  of  sales  of  her  realty,  if  invested  in 
her  name,  in  the  name  of  a  trustee  for  her,  belong  to  her:  Oen.  State.  Conn. 
1875,  0.  2,  p.  18G,  sec.  1.  A  woman  abandoned  by  her  husband  may  be  an- 
thorized  to  convey  her  real  estate  as  if  she  were  sole:  Id.,  sec  2.  But  all 
the  peraonal  property  of  any  woman,  married  since  June  22, 1849,  sad  all  the 
personal  property  thereafter  acquired  by  a  married  woman,  and  the  avails  of 
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■ny  sach  pfopertj,  if  Bold,  than  vest  in  the  hnsbiiid;  Imt  in  inui:  1.  To 
eenre  and  enjoy  tiia  income  thereof  during  his  life,  nibject  to  the  duty  of  ex- 
pending fr<Hn  sodi  income  eo  much  m  may  be  noreimgr  for  the  rapport  of  th* 
wife  during  her  life,  and  of  her  children  during  their  minority;  and  to  apply 
any  part  of  the  prineq^  thereof,  which  may  be  neoemry,  for  the  rapport  of 
tin  wife,  or  otherwiae  with  her  written  cooaent;  2.  And  upon  hia  deceaae,  tha 
remainder  of  audi  truat  property  ahall  be  traaaf eired  to  the  wife,  if  livings 
otherwiae  aa  the  wife  may  by  will  have  directed,  or  in  default  of  rach  will,  ia 
thoee  entitled  by  law  to  auooeed  to  her  intaetate  eatate;  but  if  the  huaband 
diall  have  paid  liabilitiea  incurred  by  her  before  marriage,  a  proper  court  of 
aq[uity,  upon  hia  application,  may  diachaige  aaid  tmat^  and  veat  abaolutely  itt 
him  aneh  portion  ni  aaid  property  aa  may  be  equiralent  in  value  to  tiie  amount 
of  ancih  liabilitiea  ao  paid:  Id.,  aeo.  3.  No  aale  by  the  husband  of  any  inters 
eat  in  each  eatate  ahall  be  valid  without  the  wife'aoQnaent:  Id.,  aec.  4.  When 
the  huaband  abandona  lua  wife,  he  abandona  hia  right  to  the  cuatody  and  con- 
tool  of  her  property,  which  then  veata  in  her  aa  her  aole  estate,  and  during 
anch  ahandonment  die  may  rae  and  be  aued,  and  tnnaact  buatneaa  in  her 
own  name  aa  %femem)U:  Id.,  aec.  6.  A  married  woman  may  inaure  thelifa 
of  her  huaband  for  her  aole  uaa^  or  that  of  her  diildren,  or  her  huaband'a  chil- 
dren, etc,  aa  in  Arkanaaa,  mtjpra:  Id.,  aec  7.  Payment  to  a  married  woman 
for  mcney  lent^  or  depoaited  by  her,  or  for  her  peraonal  aervioea  during  cov- 
erture, ahall  be  valid  aa  if  ahe  were  a  fam  mjiU:  Id.,  aec  8.  The  huaband 
alone  cannot  ccnv^  hia  wife'a  real  eatate.  But  a  Joint  conveyance  tranafera 
aneh  estate^  if  acknowledged  and  recotdedx  Id.,  see  10^  p.  853. 

Dakaki  TerrMorf. — The  huaband  must  rapport  himaelf  and  hia  wife  out  of 
hia  property  or  by  lua  labor.'  The  wife  mnat  rapport  the  huaband,  when  ha 
baa  not  deaeited  her,  out  ol  her  aeparate  proper^,  when  he  baa  no  aeparata 
pioperty  and  he  ia  unable^  from  infirmity,  to  rapport  himaelf;  exoept  aa  thua 
provided,  however,  neither  huaband  nor  wife  baa  any  intereat  in  the  property  of 
the  other,  but  neither  can  be  excluded  from  the  other*a  dwelling:  Dakota  Codes^ 
Laviaee'i^  2d  ed.,  1886,  Civil  Code^  aecs.  77, 78.  The  provision  aa  to  contracta 
ia  the  aameaa  section  158  California  Code^  aiipra.'  Id.,  aec  79.  Ahuabandand 
wife  may  hold  real  or  peraonal  property  together  aa  joint  tenants,  or  tenantain 
common.  The  wife  may,  without  the  consent  of  her  huaband,  convey  her  aepa- 
rate property.  And  the  law  reapeoting  en  inventory  of  her  aeparate  personal 
property  iarabatantially  the  aame  aainaection4634  Arkanaaa  Statutea,  supra: 
id.,  aec  82.  Thelawaatotheeamingaof  the  wife  ia  the  aameaa  aection  161^ 
CUJfornia  Code,  mtpra:  Id.,  aec  83.  Sectiona  170^  171,  173  of  the  California 
Gode^  Mpra,  are  also  lawin  Dakota:  Id.,  sec  83.  Where  the  husband  or  wifa 
abandons  the  other,  or  is  sentenced  to  imprisonment,  the  court  may,  upon 
proper  showing,  anthorixe  him  or  her,  aa  the  caae  may  be,  to  manage,  control, 
aell,  or  incumber  the  property  of  the  aaid  huaband  or  wife,  for  the  support 
and  maintenance  of  the  family,  and  for  the  purpoee  of  paying  debts  contracted 
prior  to  such  abandonment  or  impriaonment:  Id.,  aec  85  a.  All  contracts^ 
saiea,  or  incumbrances  made  by  either  huaband  or  wife,  by  virtue  of  the  power 
contemplated  and  granted  by  order  of  the  court,  aa  provided  in  the  preceding 
aection,  shall  Iks  binding  on  both,  and  during  rach  abaence  or  imprisonmeni 
the  person  acting  under  such  power  may  sue  and  be  sued  thereon,  and  for  all 
acts  done,  the  property  of  both  shall  be  liable,  and  execution  may  be  levied  at 
attachment  iesued  thereon,  according  to  statute  But  the  order  of  the  court 
Bay  be  set  aside  by  proper  proceedings,  etc:  Id.,  aecs.  85  b,  85  c  A  con- 
veyanoe  or  other  instrument  executed  by  a  married  woman  has  the  sama 
efllnct  as  if  she  were  unmarried,  and  may  be  acknowledge  in  the  same  maar 
Bar:  Id.,  aec  66L 
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Delaware, — AH  property  owned  by  a  wmnaa  at  maniage,  and  aoqnired 
afterwards  by  gift*  grant,  deriBe,  or  beqnest  £rom  any  person  other  than  her 
bosband,  shidl  be  her  sole  and  separate  property,  end  the  rents,  laenes,  and 
profits  thereof  shall  not  be  sabject  to  the  dispoeal  of  her  hosband  nor  liabla 
fior  his  debts:  Laws  Dri.,  Rer.  Code  1874,  sea  1,  p.  479.  All  debts  oo»- 
tracted  before  marriage  by  the  wife,  or  by  her  authority  after  maxriage*  shaB 
be  a  charge  on  her  real  and  personal  property,  and  a  judgment  therefor  may 
be  reeorered  against  her  in  her  name:  Id.,  sec  2.  Any  married  woman  may 
veoeiTe  the  wages  of  her  persMial  labor  not  performed  for  bmily,  maintain  em 
action  therefor  m  her  own  name,  and  hold  them  in  her  own  right  against  her 
husband  or  any  other  person;  and  she  may  deposit  and  withdraw  the  same 
without  the  eonsent  or  control  of  her  husband:  Id.,  see.  S.  filie  may  prose' 
ente  and  defend  suit  at  law  or  in  equity  respecting  her  property,  as  if  aoleu 
She  may  make  all  manner  of  oontracts  respecting  her  own  prc^wrty,  hnt  nay 
be  sued  on  them  as  if  she  were  a  Jeme  sofe.  She  may  join  with  her  hnsbamd 
fa  su<^  suits  but  he  alone  cannot  maintain  an  action  respecting  her  prcqperty: 
Id.,  sea  4.  A  married  woman  twenty-<»ke  years  of  age  or  over  may,  with 
her  husband's  consent^  dispose  of  her  property  by  will,  but  such  dispoeitioB 
shall  not  aflect  the  husband's  rights  as  tenant  by  the  curtesy.  If  she  die 
hitestate^  her  property  descends  to  her  heirs.  If  any  married  woman  die  in- 
testate without  haying  had  any  lawful  issne,  her  husband  shall  be  entitled  to 
hold  one  half  of  all  her  real  estate  after  the  payment  of  all  her  just  debts  for 
and  during  the  term  of  his  natural  life:  Id.,  sea  6.  Any  mairied  wooMm 
may  release  to  her  husband  the  right  to  coutrd  her  property,  or  any  part  ef 
it,  and  to  dispose  of  the  income  tfaerec4  lor  their  mutual  benefit,  and  may,  in 
writing,  revoke  the  same:  Id.,  sea  6.  A  married  woman  may  convey  lands 
if  she,  upon  private  examination  apart  from  her  husband,  acknowledge  thai 
■he  executed  her  deed  wilUn^y,  eta:  Id.,  p.  601.  She  may  insure  her  hua» 
band's  life  for  her  own  use,  and  the  insursnce  money  may  be  made  payablt 
to  her  children  or  grandchildren:  Id.,  p.  478.  Money  or  other  property  ef 
a  married  woman  living  separate  and  apart  from  her  husband  is  not  to  be 
eensidered  the  property  of  the  hasband;  but  it  may  be  taken  for  debte  ooe- 
tracted  by  snch  married  woman.  She  may  in  such  cases  sue  and  be  sued  as 
a  single  woman,  but  if  they  again  cohabit,  the  husband  is  liable  for  her  debts 
hkcurred  during  snch  separation:  Id.,  p.  479. 

Fhrida, — ^All  property  of  the  wife,  owned  by  her  before  maxriage  er  a^ 
quired  afterward  by  gift,  bequest,  devise^  descent,  or  pardiase^  shall  be  fasr 
ssparate  property,  and  not  liable  for  the  debts  of  her  husband:  lioCleUaii's 
Dig.,  Laws  Fla.,  a  160,  sec.  1,  pw  160.  FM>perty  of  husband  and  wife  held 
under  Spanish  law  is  subject  to  such  hiw,  obeerving  only  the  formalitiee  ef 
conveyancing  enacted  by  tiie  laws  ci  Florida  since  the  change  of  govemmenk 
Id.,  sea  2.  When  any  female,  a  oitisen  of  tins  state,  shall  marry,  or  when 
any  female  shall  marry  a  citiaen  ef  this  state,  the  female  having  real  or  per> 
sonal  property,  her  tiUe  to  the  same  is  to  continue  separate,  independent^  and 
beyond  the  husband's  eontrol,  and  not  liable  to  execution  for  bis  debts.  Hie 
hMband,  however,  is  te  have  the  care  and  management  of  such  property:  Id., 
sea  3.  Harried  women  may  acquire  prc^erty  during  coverture^  by  beqneel^ 
devise,  gift,  purchase,  or  distribution,  subject,  however,  to  Hm  iestiictian% 
limitations,  snd  provisions  contained  in  the  foregoing  seotion:  Id.,  sea  4^  As 
to  a  woman'b  separate  property,  acquired  as  provided  in  seeticiis  8  and  4^ 
eupra,  she  cannot  sue  her  husband  for  the  rent,  hire,  issues^  proceeds^  or  prafits 
of  said  property,  nor  shall  the  husband  charge  for  his  management  and  care 
ef  the  property  of  hie  wills?  Id.,  sea  6^    The  husband  and  wife  must  join  im 
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in  aalcfy  traasfen^  and  oonveyanoes  of  the  wife's  property;  «ad  her  real  estate 
eaa  be  conveyed  only  by  joint  deed  of  herself  and  hosband,  made  under  the 
regolationa  oonceming  conveyances  of  real  property:  See  Id.,  see.  6,  ii\fra, 
She  wife's  property  only  is  liable  for  her  debts  contracted  prior  to  marnage« 
Id.,  sec  7.  l^e  wife's  separate  prqperty  shall  be  inventoried  and  records^ 
at  the  peril  of  her  becoming  liable  for  her  hnsband's  debts.  Bat  an  emissiea 
to  do  this  ocofers  no  rights  upon  the  hnsbsad:  Id.,  sec.  8.  A/sms  eomrt  vaaj 
eoBvey  her  real  estate,  bnt  her  hnsband  must  join,  and  the  instrument  most 
be  made  and  anthentioated  in  accordance  with  the  laws  governing  recording 
and  conveyancing.  The  wife  most,  on  a  separate  or  private  eraminatini^ 
i^art  from  the  hnsband,  acknowledge  that  she  ezeented  her  deed  freely  and 
voluntarily:  Id.,  sec  9.  Former  conveyances,  heretofore  made  by  married 
women,  of  their  rsal  estate  of  inheritance  in  this  state,  where  the  husbands  d 
such  married  women  have  joined  therein,  shall  be  as  valid  as  if  the  same  had 
been  conveyed  by  fine^  as  at  common  law,  which  said  mode  of  conveyance 
sh&n  never  be  used  in  this  state:  Id.,  sec.  lOl  A  married  woman  may  oonvqy 
her  real  estate  by  power  of  attorney,  executed  with  the  necessary  formalities 
The  husband,  however,  must  join  in  it  in  person  or  by  attorney,  and  it  must 
be  recorded:  Id.,  sea  11.  Married  women  may  become  free  dealers,  upon 
proper  notice  and  other  requirements;  and  may  be  authorised  to  take  eharg& 
of  and  control  their  estates,  to  make  oontraots,  to  sue  and  be  sued,  and  to 
bind  themselves  in  all  respects  as  folly  as  if  thsy  were  sole:  Id.,  sees.  13-1& 
A  married  woman  may  dispose  of  her  property,  both  real  and  pefsooal,  by  last 
will  and  testament^  in  the  same  manner  as  if  she  were  not  mamsd:  Id., 
sec.  16. 

Oeorgia, — All  the  property  of  the  wife  at  the  time  of  her  maniage,  whether 
real  or  personal,  or  choses  in  action,  shall  remain  the  separate  property  of  the 
wife;  and  all  property  given  to  hez^  inherited,  or  acquired  by  the  wife  dunqg 
oovertnre  shaU  vest  in  and  belong  to  the  wife,  and  shall  not  be  liaUe  for  the 
payment  of  any  debt»  de&bult»  or  contract  of  the  husband:  Code  Oa.  \8S2^ 
sec.  1764.  When  living  separate  from  her  hnsbsndv  the  wife  may  enforoe 
contracts  made  in  reference  to  her  own  acquisitions;  and  such  aoquisitiona,  as 
well  as  those  of  her  children  living  with  her,  shall  be  vested  in  the  wife  for 
her  separate  use^  free  from  the  debts,  oanlracts,  or  control  of  her  hnsban^ 
and  at  her  death  intestate,  the  same  ahall  descend  to  her  children,  and  if 
none,  to  her  next  of  kin:  Id.,  sees.  1765,  1766.  The  wife,  by  consent  of  her 
husband,  evidenced  by  notice  in  a  public  gazette  for  one  nwnth,  may  ^>^M^mt 
a  public  or  free  trader,  in  which  event  she  ie  liable  as  a  /erne  §ok  for  all  her 
contracts,  and  may  enforce  the  same  in  her  own  name.  In  such  oases  the  acqui- 
sitions of  the  wife  become  her  separate  estate:  Id.,  see.  1760.  Upon  the  death 
of  the  wife  the  husband  is  her  sole  heir,  and  upon  payment  of  her  individnal 
debts,  if  any,  may  take  possession  thereof  without  administration;  unless 
she  dies  intestate,  leaving  a  separate  estate,  without  remainder  or  limitation 
wer,  which  can  and  does  take  eflfect^  and  leaves,  with  the  husband,  a  surnv« 
ing  child  or  children,  or  descendants  of  a  child  or  ohildren,  then  such  sep^ 
rate  estate  ahall  be  equally  divided,  share  and  share  alike,  between  said 
husband  and  said  oApring,  per  capita;  but  the  descendants  of  children  shaU 
lake  peraUrpe:  Id.,  sec.  1761.  Hie  wife  may  deposit  earnings,  the  proceeds 
of  her  own  labor  or  that  of  her  children,  less  than  two  thousand  dollars  in  the 
iggregate,  and  may  control,  draw  for,  dispose  of,  devise^  or  transfer,  in  any 
way  whate\'er,  the  sum  deposited,  in  every  respect  as  if  she  were  not  a  mar- 
ried woman:  Id.,  sec.  1772.  The  wife's  paraphernalia  shall  not  be  subject  to 
the  debts  or  contiacts  of  the  husband,  and  shall  oonaist  of  the  apparel  el 
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bandlf  And  her  ohildrexi,  her  watch,  and  omaments  BnitaUe  to  her  oonditkn 
in  life,  and  all  saoh  articles  of  personalty  as  have  been  given  to  her  for  her 
own  use  and  oomfort:  Id.,  sec  1773.  A  married  woman  may  sne  and  be  sued 
withont  joining  her  husband  in  the  action:  1.  When  the  aotion  eonoenia  her 
eepaiato  property;  2.  When  the  action  is  between  herself  and  husband;  3>. 
Whan  she  is  living  separate  and  apart  firom  her  husband.  In  no  case  shall  she 
be  required  to  prosecute  or  defend  by  a  guardian:  Id.,  sec.  1774.  Where  a 
Jeme  covert  consents  to  part  with  her  interest  in  realty  by  joining  with  her 
husband,  she  must  sign  the  deed  with  her  husband,  and  acknowledge  tfaa* 
ahe  freely,  voluntarily,  etc.,  executed  the  deed:  Id.,  sec.  2706. 

Idaho  TerrUory. — ^All  property  of  wife  owned  by  her  before  marriage^  and 
that  acquired  i^terwards  by  ^ft,  bequest,  devise,  or  descent,  shall  be  her 
separate  property:  Rev.  Laws  Idaho  1874,  1875,  sec  1,  p.  635.  An  inven- 
tory of  the  wife's  property  is  to  be  made  out^  acknowledged,  or  proved,  and 
recorded:  Id.,  sec  3.  The  filing  of  the  inventory  is  to  be  notice  of  the  wife's 
title,  and  all  her  property  is  exempt  from  execution  for  her  husband's  debts: 
Id.,  sec.  5.  Hie  husband  is  to  have  the  management  and  control  of  the  wife's 
separate  property  during  the  continuance  of  the  marriage,  but  alienationa  of 
the  same  or  incumbrances  thereon  must  be  executed  by  both  husband  and 
wife  The  wife  must  acknowledge  the  same  upon  an  examination  separate 
and  apart  from  the  husband:  Id.,  sec  6.  A  sale  of  the  wife's  separate  prop- 
erty for  her  husband's  benefit,  or  his  use  of  the  proceeds  of  said  sale,  with 
the  wife's  written  consent,  shall  be  deemed  a  gift  irrecoverable  by  the  wife  or 
those  claiming  under  her:  Id.,  sec  7.  The  wife,  or  any  other  person  in  her 
behalf,  may  have  a  trustee  appointed  where  the  husband  wastes  or  misman- 
ages her  separate  property:  Id.,  sec  8.  The  husband  is  to  control  the  gains 
of  the  wife's  separate  property,  except  where  it  has  been  provided  that  the 
rents  and  profits  of  the  wife's  separate  property  bequeath^  to  her  shall  be 
applied  to  her  sole  and  separate  use,  in  which  case  she  has  the  entire  manage- 
ment and  control  of  the  same,  and  they  are  not  liable  for  the  husband's  debts. 
Without  such  provision,  however,  the  rents  and  profits  are  community  prop- 
erty, and  subject  to  the  husband's  control:  Id.,  sec  9,  p.  636.  Dower  and 
enrtesy  are  abolished:  Id.,  sec  10.  The  separate  property  of  the  wife  alons 
is  liable  for  her  debts  contracted  before  marriage:  Id.,  sec  13. 

UlinoU. — ^A  married  woman  may  own,  in  her  own  rights  real  and  personal 
property  obtained  by  descent,  gift,  or  purchase,  and  manage,  sell,  and  con- 
vey the  same  to  the  same  extent  and  in  the  same  manner  that  the  husband 
ean  property  belonging  to  him:  1  Starr  ft  Curtis's  Ann.  Stats.  1245,  c  68^ 
par.  9.  But  where  the  husband  and  wife  are  living  together,  no  transfer  or 
eonvesrance  of  goods  and  chattels  between  them  is  valid  as  to  third  penNma 
unless  the  same  is  acknowledged  and  recorded:  Id.  A  married  woman  may, 
in  all  cases,  sue  and  be  sued  without  joining  her  husband  with  her,  to  the 
same  extent  as  if  she  were  unmarried,  and  an  attachment  or  judgment  in 
such  action  may  be  enforced  by  or  against  her  as  if  she  were  sole:  Id.,  par.  1. 
When  husband  and  wife  are  sued,  either  may  defend:  Id.,  par.  2.  Neither 
husband  nor  wife  is  liable  for  the  debts  of  the  other  contracted  before  mar- 
riage; and  except  as  herein  otherwise  provided,  they  shall  not  be  liable  fat 
the  separate  debts  of  each  other,  nor  shall  the  wages,  earnings,  or  property 
of  either,  nor  the  rent  or  income  of  such  property,  be  liable  for  the  separate 
debts  of  the  other:  Id.,  par.  5.  A  married  women  may  receive,  use,  and  pos- 
sess her  own  earnings,  and  sue  for  the  same  in  her  ou-n  name,  free  from  the 
interference  of  her  husband  or  his  creditors:  Iil.,  par.  7.  But  neithec  hus- 
band nor  wife  can  recover  for  work  done  for  the  otlter:  Id  ,  par.  8.    Ihey 
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may  sae  aach  oilier  for  pgopegty  obteined  or  reteinad,  ooa  from  tike  otlMr, 
nnlawfoUy:  Id.,  par.  10.  ^^are  one  is  abandoned,  such  parson  may,  upon 
proper  prooeedmgi^  obtain  the  oontrol  and  diapoaitian  of  the  other's  pnupatly, 
and  the  acta  of  one  in  posaeasion  will  bind  the  property  of  botib:  Id.,  para.  11, 
12.  One  may  be  attoniey  in  fact  for  the  other,  to  control  or  dispoae  of  his  or 
her  property  for  their  mutoal  benefit  or  otherwise:  Id.,  par.  14. 

IndUma. — ^A  married  woman  may  take,  acquire,  and  hold  property,  real  or 
personal,  by  eonyeyanoe,  gift,  devise,  or  descent^  or  by  porchaae  with  her 
aepante  means  or  money;  and  the  same,  together  with  all  the  rents,  iasoes^ 
income,  and  profits  thereof,  shall  be  and  remain  her  own  separate  property, 
and  under  her  own  control,  the  same  aa  if  she  were  nnmarried.    And  she 
may,  in  her  own  name,  aa  if  she  were  unmarried,  at  any  time  during  cover- 
ture, sell,  barter,  exchange,  and  convey  her  personal  property;  and  ahe  may 
a]«s  ^  li^o  manner,  make  any  contracts  with  reference  to  the  same;  but  she 
shall  not  enter  into  any  executory  contract  to  sell  or  convey  or  mortgage  her 
real  estate,  nor  ahall  she  convey  or  mortgage  the  same  unless  her  husband 
join  with  her;  but  she  shall  be  bound  by  an  estoppel  t»  fou^  like  any  other 
person:  Bev.  Stats.  IncL  1881,  seo.  5117.     All  the  legal  disabilitiea  of  married 
women  to  make  contracts  are  abolished,  ezoept  as  herein  otherwise  provided: 
IJ.,  seo.  6115.   No  lands  of  any  married  woman  shall  be  liable  for  the  debta  of 
her  huaband,  but  are  her  separate  property  as  fully  aa  if  she  were  unmarried. 
But  the  wife  shall  have  no  power  to  incnmber  or  convey  such  lands,  except 
by  deed  in.  which  her  husband  shall  join:  Id.,  sec  5116.     A  married  woman 
Is  bound  by  her  covenants  of  title  in  conveyances  of  her  separate  property,  aa 
if  sole.     So  is  she  bound  in  like  manner  aa  principal  on  her  official  bond:  Id., 
sec  5118.   The  wife  cannot  be  a  surety:  Id.,  sec  5119.    For  improvements, 
etc,  placed  on  the  wife's  real  property  by  order  of  the  husband,  with  her 
written  consent,  etc,  the  wife  is  personally  liable:  Id.,  sec  5123^     The 
wife's  property  is  exempt  from  execution  to  the  same  extent  as  that  of  house- 
holders: Id.,  sec  5124.   Sections  2273,  2274,  Colorado  statutes,  stipra,  are  law 
in  Indiana,  except  the  liability  of  the  husband  in  the  latter  state  is  confined 
to  "the  personal  property  he  may  receive  with  or  through  her,  or  derive  from 
the  sale  or  rent  of  her  land: "  Id.,  sees.  5124,  5125.    When  any  woman  against 
whom  any  liability  exists  shall  marry,  and  has  or  acquires  lands,  judgment  on 
such  liability  may  be  rendered  against  her  and  hat  husband  jointly,  to  be 
levied  ol  such  lands  only:  Id.,  seo.  5128.    The  husband  cannot  convey  his 
wife's  Isnds  by  his  separate  deed:  Id.,  seo.  5128.    All  suits  relative  to  such 
landa  shall  be  prosecuted  by  or  against  the  husband  and  wife  jointly;  or  if 
they  be  separated,  in  the  name  of  the  wife  alone:  Id.,  sec.  5129.    A  married 
woman  may  be  a  sole  trader,  and  her  earnings  and  profits  of  business  shall  be 
her  sole  and  separate  property:  Id.,  sec  5130.   A  married  woman  may  be  au* 
ttioriied  and  empowered  to  dispose  of  cr  incumber  her  lands  without  joining 
her  husband,  where  it  appears  Uiat  such  contract  will  be  beneficial  to  her:  Id., 
sac  5137.     So  when  the  husband  is  insane,  or  has  abandoncil  his  family;  in 
which  latter  case^  the  one  abandoned  inay  obtain  dispositiozi  of  the  other's 
property  by  proper  proceedings:  Id.,  sees.  5133,  51^0,  5140.     Tlio  personal 
property  of  the  wife  held  by  her  at  the  time  of  her  inorriago,  or  acquired  dur- 
tng  coverture,  by  descent,  devise,  or  gift,  ahall  remain  her  own  property  to 
the  same  extent^  and  under  Uie  same  rules,  as  her  rciii  estatu  so  remains;  and 
on  Uie  death  of  the  husband  before  the  wife,  &uch  personal  property  shall  go 
to  the  wife;  and  on  the  death  of  the  wife  before  the  hiubaud,  shall  l)o  distrib* 
uted  in  the  same  manner  as  her  real  estate  descends,  and  is  ap[>ortioucd  under 
tin   same  circumstances:  Id.,  sec.  2488.     V  a  huslNiud  or  uiii*  die  intestate. 
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iwiving  no  diild  and  no  father  or  mother,  the  whole  of  his  or  her  property, 
leal  and  personal,  shall  go  to  the  surviTor:  Id.,  sec  5S490.  The  jmnt  deed  of 
tbe  husband  and  wife  shall  be  saffidant  to  oonvey  and  pass  the  lands  of  tbr 
wife:  Id.,  sec  2921. 

/010a. — ^A  manied  woman  may  own  in  her  own  right  real  and  personal 
property  acquired  by  descent,  gift,  or  purchase,  and  manage,  sell,  convey, 
and  devise  the  same  by  will,  to  the  same  extent  and  in  the  same  manner  that 
the  husband  can  property  belonging  to  him:  1  MoClain's  Ann.  State.  1884,  Me. 
2202.  The  property  of  either  husband  or  wife  is  not  the  subjecs  of  oontmot 
between  them,  or  liable  for  the  debts  of  the  one  not  the  owner  of  subh  prop- 
erty, except  as  provided  in  this  chapter:  Id.,  sec  2203.  Should  either  tho 
husband  or  wife  obtain  possession  or  control  of  property  belonging  to  the 
other,  either  before  or  after  marriage,  the  owner  of  the  property  may  main- 
tain an  action  therefor,  or  for  any  right  growing  out  of  the  same,  in  the  same 
manner  and  extent  as  if  they  were  unmarried:  Id.,  sec  2204b  A  married 
womsn  is  alone  liable  for  civil  injuries  committed  by  her,  except  in  cases  wheiv 
the  husband  would  be  jointly  liable  with  her  if  tiie  marriage  did  not  exist: 
Id.,  sec  2205.  Conveyuioes,  etc.,  between  husband  and  wife  are  as  valid  as 
between  other  persons:  Id.,  sec  2206.  Where  either  is  abandoned,  the  prop- 
erty of  the  absent  <me  may,  under  order  of  court,  be  sold  to  pay  debts:  Id., 
sec  2207.  And  all  contracts  and  sales  in  such  a  case  shall  bind  the  property 
of  both:  Id.,  sec  2208.  But  the  decree  may  be  set  aside  on  a  proper  show- 
ing: Id.,  sec  2209.  Either  husband  or  wife  may  make  the  other  an  attorney 
in  fact,  to  control  and  dispose  of  his  or  her  property:  Id.,  sec  2210.  Hie  wife 
is  entitled  to  her  earnings,  may  sue  therefor,  hold  the  same  in  her  own  rights 
and  prosecute  for  and  defend  her  rights  and  property,  as  if  unmarried:  Id., 
sec.  2211.  Neither  husband  nor  wife  is  liable  for  the  debts  or  liabilities  of 
the  other  incurred  before  marriage,  and,  except  as  herein  otherwise  declared, 
they  are  not  liable  for  the  separate  debts  of  each  other;  nor  are  the  wagei^ 
earnings,  or  property  of  either,  nor  is  the  rent  or  income  of  such  property, 
liable  for  the  separate  debts  of  the  other:  Id.,  sec.  2212.  OontractB  may  be 
made  by  a  wife,  and  liabilities  incurred,  and  the  same  enforced  by  or  against 
her,  to  the  same  extent  and  in  the  same  manner  as  if  she  were  sofe.*  Id.,  sec 
2213.  The  property  of  both  husband  and  wife  is  liable  for  the  expenses  of 
the  family  and  the  education  of  the  children:  Id.,  sec  2214.  Where  either 
is  insane,  the  same  person  may,  under  order  of  court,  obtain  a  conveyance  of 
the  other's  property:  Id.,  sees.  2216-2219. 

Kanacu. — ^Tho  property,  real  and  personal,  which  any  woman  in  this  state 
may  own  at  the  time  of  her  marriage,  and  the  rents,  issues,  profits,  or  pro- 
ceeds thereof,  and  any  real,  personal,  or  mixed  property  which  shall  come  to 
her  by  descent,  devise,  or  bequest,  or  the  gift  of  any  person  except  her  hus- 
band, shall  remain  her  sole  and  separate  property,  not  subject  to  the  disposal 
of  her  husband  or  liable  for  his  debts:  Comp.  Laws  Kan.  1885,  sec  3347.  A 
married  woman,  while  the  marriage  relation  subsists,  may  baigain,  sell,  and 
convey  her  real  and  personal  property,  and  enter  into  any  contract  with  refer- 
ence to  the  same  in  the  same  manner,  to  the  same  extent,  and  with  like  efieol 
as  a  married  man  may  in  relation  to  his  real  and  personal  property:  Id.,  sea 
8348.  A  woman  may,  while  married,  sue  and  be  sued  in  the  same  manner  as 
if  she  were  unmarried:  Id.,  sec.  3349.  She  may  carry  on  any  trade  or  busi- 
ness, and  perform  any  labor  or  services,  on  her  sole  and  separate  account;  and 
the  earnings  of  any  married  woman,  trom  her  trade,  business,  labor,  or  ser- 
vioes,  shall  be  her  sole  and  separate  property,  and  may  be  used  and  invested 
by  her  in  her  own  name:  Id.,  sec  3350.    Any  woman  who  shall  have  manied 
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•Bt  «f  thii  state  abaU,  if  her  hiulMnd  afterwasd  becoows  »  lerideBl  of  this 
•tste,  enjoy  all  the  rights  ss  to  property  which  she  may  have  acquired  by  the 
laws  of  any  other  state^  tenitacy,  or  oonitry,  or  which  she  may  haTO  acqoired 
hy  Tirtoo  of  any  maoiage  oontnot  or  aottleaeat  made  out  of  this  state:  Id., 
•00.9351. 

Ktmtmekp. — The  hosbend  saooeeds  to  tho  whole  sorplna  of  the  wife's  per» 
flonal  estate  upon  her  death:  Gen.  Stats.  Ky.  1883^  sec.  11,  p.  S71.    But 
aaniage  giTes  to  the  husband,  during  the  life  of  the  wife,  no  estate  cs  inter- 
•st  in  her  real  estate,  inbhiding  chattels  real,  owned  at  the  time,  or  acquired 
hy  her  after  marriage,  except  the  use  thereof  with  power  to  rent  the  real 
sslnfe  and  zeceiva  the  rent.    If  the  hnsband  die  during  the  term,  the  rent 
•ocming  thereafter  goes  to  the  wife,  sabjeot  to  debts,  eta:  Id.,  sec.  1,  p.  619. 
floeh  real  estate  or  rent  diall  not  be  liable  for  his  debts  incurred  before  mar- 
fliage,  bat  shall  be  lisble  for  her  antennptisl  debts,  and  for  those  incurred 
dnxing  oovertore  on  aoeoont  of  neeessiriss  for  her  herself  or  family,  her  hns- 
band indaded,  as  shall  be  eridenoed  by  writing  signed  by  her:  Id.,  sec  2,  p. 
619.    Husband  and  wile  may  sell  sad  conTey  her  land  or  chattels  real,  but 
the  oonyeyance  must  be  properly  acknowledged  and  recorded:  Id.,  sec  3,  p. 
4O0m    The  proceeds  of  such  sals  shall  be  hers,  nnless  otherwise  provided  in 
the  ooixreyance  or  obligation  of  the  porohaser:  Id.    The  power  to  act  as  a 
Jhne  mUe  may  be  conferred  on  a  married  woman  by  conrt^  where  she  has  been 
abandoned,  where  her  hnsband  fails  to  siipporl  her,  or  where  he  is  impris- 
enod.    She  may,  in  each  cases,  be  aathoriaed  and  empowered  to  vse,  enjoy, 
and  sell  her  prupeity  for  herown  benefit^  to  i-ecover  her  own  cr  her  hnsband*s 
property,  to  sell  and  conirey  her  real  estate  by  her  own  deed,  and  free  from 
husband's  claim:  Id.,  sees.  6^  6,  |^  620^  521.    Whan  the  wife's  property 
been  taken  for  a  pablic  vse,  the  damages  may  be  appropriated  to  her 
benefit;  Id.,  sec  9,  p.  522.    The  wife  of  a  non-resident  may  acquire  property, 
oomtraot,  and  bring  and  defend  aetions  ss  an  nnmanied  woman:  Id.,  sec  10, 
^522.   When  a  femslennder  sixteen  years  of  age  msrrieswithont  the  consent 
«f  her  parents,  the  ^onrt  may  oommither  estate  to  areceiyer,  who  will  pay  ont 
the  rents  and  profits  to  her  separate  use  dnring  her  infancy:  Id.,  sec  21,  p. 
51&    A  married  woman  may  conyey  any  real  orperaonal  estate  which  she  may 
#wn,  or  in  which  she  has  an  interest,  legal  or  eqaitable,  in  posseesion,  rever- 
■iKm,  or  remainder:  Id.,  sec.  19,  p.  258.    Bat  she  mnst  be  eramined  separate 
and  apart  from  her  hnsbead,  and  acknowledge  that  she  execnted  her  deed 
Ireely  and  Tolnntarily,  etc,  and  consented  to  have  it  recorded,  or  it  will  be 
inclfectnal;  Id.,  sec  21,  p.  258,  sec  30,  p.  260.    An  agent  may  convey  the 
estate  of  a  non-reeidsnt  married  woman  by  virtne  of  a  power  of  attorney  exe- 
ented  and  acknowledged  as  deeds  by  married  women  are  by  law  required  to 
be:  Id.,  sec  36^  p.  261.    Bank  stock,  where  it  is  expressed  im  the  face  of  tho 
eertificate  or  transfer-book  of  such  stock  that  it  is  for  the  use  of  any  partion- 
lar  female^  shall  pass  to  her  heirs.    If  married,  the  hnsband  has  no  interest 
therein,  and  the  wife  may  dispoee  of  it  without  the  consent  of  her  hnsband, 
if  it  be  so  provided  in  the  deed  or  will  creating  the  trust.    And  the  wife  may 
Moeive  the  dividends  thereon:  Id.,  sec.  15,  p.  532.    A  married  woman  may 
make  deposits  in  incorporated  institntions,  and  withdraw  the  same  ss  if  sole: 
Id.,  sec  16,  p.  532.    Separate  and  trust  estates  conveyed  or  devised  to  mar- 
aed  women  may  be  sold  nnless  forbidden  by  deed  or  will,  and  if  the  tmstee 
and  husband  unite  with  the  wife  in  the  conveyance    But  her  interest  shall 
be  the  same  in  the  prooeeds  as  it  was  in  the  estate:  Id.,  sec  17,  p.  532.    A 
mairied  woman  is  entitled  to  her  wages  and  earnings,  free  froaa  tho  hus- 
bMd'a  oontiol  and  horn  his  debts.    She  may  receive  them  directly  and 
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charge  and  aoqnit  her  employar:  Id.^  p.  633.  If  the  hnsbazid  abandons  tlia 
wife,  Uvea  aeparate  and  apart  from  her,  abandons  her  and  leaves  the  stato 
without  pnmding  for  her  maintenanoe,  or  is  confined  in  the  penitentiary,  er 
becomes  permanently  deranged  in  mind  and  incapacitated  for  bnaineea^  tiie 
wife  may,  by  petition  in  equity,  be  empowered  to  use,  enjoy,  and  sell,  for 
her  own  benefit,  any  prc^wrty  she  may  acquire  thereafter,  or  may  have  ae- 
quired  or  inherited  since  the  abandonment^  or  leaving  the  state^  or  becoming 
incapacitated  for  boatness;  to  make  contracts,  sue  and  be  sued,  as  a  single 
woman;  and  also  to  recover  in  her  own  name  any  property,  debti  or  choees  in 
action  to  which  she  is  entitled,  or  to  which  the  husband  is  entitled  in  her 
right.  She  may  also  be  empowered  to  sell  and  convey,  by  her  own  deed,  any 
of  her  real  estate  freed  from  any  claim  of  her  husband,  or  dispose  of  the  same 
by  will,  provided  that  in  case  insanity  is  the  cause  of  such  incapability  ha 
shall  have  been  adjudged  a  lunatic  by  a  compotent  jury:  Id.,  p^  533.  Fro> 
vision  is  made  in  this  state  for  the  sale  of  lands  of  infant  married  womeax 
Id.,  sees.  1-7,  p.  592.  And  a  married  woman  may  by  will  dispose  of  any  es- 
tate secured  to  her  separate  use  by  deed  or  devise»  or  in  the  ezerciBe  of  a 
written  power  to  make  a  will:  Id.,  sec  4,  p.  832. 

LouiakmcL — The  property  of  married  persons  is  divided  into  separate  prop- 
erty and  common  property.  Separate  property  is  that  which  either  party 
brings  in  marriage,  or  acquires  during  the  marriage,  by  inheritance  or  by 
donation  made  to  him  or  her  particularly:  Civil  Code  La.  1838^  art.  2314^ 
The  separate  property  of  the  wife  is  divided  into  dotal  and  eztradotaL 
Dotal  property  is  tiiat  which  the  wife  brings  to  the  husband  to  assist  him  in 
bearing  the  expenses  of  the  marriage  establishment.  Extradotal  property, 
otherwise  called  paraphernal  property,  is  that  which  forms  no  part  of  the 
dowry:  Id.,  art.  2315.  By  dowry  is  meant  the  effects  which  the  wife  brings 
to  the  husband  to  support  the  expenses  of  marriage:  Id.,  art  2317.  What- 
ever in  the  marriage  contract  is  declared  to  belong  to  the  wife,  or  to  be  given 
to  her  on  account  of  the  marriage  by  other  persons  than  the  husband,  is  part 
of  the  dowry,  unless  there  be  a  stipulation  to  the  contrary:  Id.,  sec  1^18w 
The  dowry  is  given  to  the  husband  for  him  to  enjoy  the  same  as  long  as  the 
marriage  shall  last:  Id.,  art  2327.  ^e  civil  law  of  dowry  in  T^nmioiiyii^  ig 
too  volumnions  to  be  incorporated  in  this  note,  and  it  must  sufilce  to  refer  the 
reader  wishing  to  consult  it  to  the  Civil  Code,  supra,  arts.  2317-2359.  AH 
property  which  is  not  declared  to  be  brought  in  marriage  by  the  wife,  or  to  be 
given  to  her  in  consideration  of  the  marriage,  or  to  belong  to  her  at  the  time 
of  the  marriage,  ia  paraphemaL  Hie  wife  has  the  right  to  administer 
personally  her  paraphernal  property,  without  the  assistance  of  her  hue* 
band,  llie  paraphernal  property,  which  is  not  administered  by  the  wife 
separately  and  alone,  is  considered  to  be  under  the  management  of  the 
husband.  When  the  paraphernal  property  ia  administered  by  the  husband, 
or  by  him  and  the  wife  indi£forontly,  the  fruits  of  this  property,  vdiethsr 
natural,  civil,  or  the  result  of  labor,  belong  to  the  conjugal  partnership^ 
if  thero  exist  a  community  of  gains.  If  thero  do  not,  each  party  enjoys 
as  he  chooses  that  which  comes  to  his  hands;  but  the  fruits  and  revenues 
which  aro  existing  at  the  dissolution  of  the  marriage  belong  to  the  owner  of 
the  things  which  produce  them.  The  wife  who  baa  left  to  her  husband  the  ad* 
ministration  of  her  paraphernal  property  may  afterwards  withdraw  it  from  him. 
The  husband  who  administers  the  paraphernal  property  of  the  wife,  notwith* 
standing  her  formal  opposition,  is  accountable  to  her  for  aU  the  fruits^  aa  well 
those  existing  as  those  which  have  been  consumed.  If  all  the  property 
'if  the  wife  be  paraphernal,  and  she  have  reserved  to  hefaelf  the  admiaisteft- 
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tuui  of  ii,  ihe  ought  to  bear  aproportumol  the  maniago  ehaigoa^  •qnal,  if  need 
be,  to  one  half  her  inoome.  The  wife  may  alienate  her  perapbanial  prupertj 
with  the  authorizatioii  of  her  husband,  or  in  case  of  refoaal  or  abeence  of  the 
husband,  with  the  authorisation  of  the  judge;  but  should  it  be  proved  that 
the  husband  has  reoeived  the  amount  ol  the  pan^hemal  prupeity  thus  alien- 
ated by  his  wife,  or  otherwise  disposed  of  the  same  for  his  individual  interest, 
the  wife  shall  have  a  legal  mortgage  on  all  the  property  of  her  husband  for 
tiw  reimbursing  of  the  same.  The  wife  has,  even  during  maniage,  a  right  of 
action  against  her  husband  for  the  restitution  of  her  paraphernal  effects  and 
their  fruits  as  above  expressed:  Id.,  sees.  2360-2368.  The  husband  may  be 
authorized  by  the  judge  to  mortgage,  for  the  preservation  of  his  wife's  rights, 
the  immovables  which  he  shaU  designate;  and  then  the  surplus  of  his  property 
shall  be  free  from  any  legal  mortgage  in  favor  of  his  wife:  Rev.  Laws  La., 
Voorhies,  1884^  sec  1707.  All  married  women  in  this  state  over  the  age  df 
twenty-one  years  may,  by  and  with  the  authorization  of  their  husbands,  bor- 
row money  or  contract  debts  for  their  separate  benefit  and  advantage,  and, 
to  secure  the  same,  grant  mortgages  or  other  securities  affecting  their  separate 
estate,  paraphernal  or  dotal,  provided  the  judge  shall  be  satisfied,  after  an 
examination  of  the  wife,  separate  and  apart  from  her  husband,  that  the  money 
to  be  borrowed  or  debt  contracted  is  solely  for  her  separate  advantage,  or  for 
the  benefit  of  her  separate  or  dotal  property,  and  not  for  the  benefit  of  her 
husband  or  his  estate:  Id.,  sees.  1713-1715.  So  a  married  woman  over  age 
may,  with  the  consent  of  her  husband,  by  act  passed  before  a  notary  public, 
renoonce  in  favor  of  third  persons  her  matrimonial,  dotal,  paraphernal,  and 
other  rights,  provided  the  notary,  without  the  presence  of  her  husband,  ex- 
plain to  her  the  nature  of  her  rights,  and  of  the  contract  she  agrees  to:  Id., 
sec  1717.  A  married  woman  may  act  by  agent  aho,  in  certain  caste:  Id., 
sec  1718. 

Maine. — A  married  woman  of  any  age  may  own  in  her  own  right  real  and 
personal  estate  acquired  by  descent,  gift,  or  purchase;  and  may  manage,  sell, 
convey,  and  devise  the  same  by  will,  without  the  joinder  or  assent  of  her  hus- 
band; but  real  estate,  directly  or  indirectly  conveyed  to  her  by  her  husband, 
or  paid  for  by  him,  or  given  or  devised  to  her  by  his  relatives,  cannot  be  con- 
veyed by  her  without  the  joinder  of  her  husband;  except  real  estate  conveyed 
to  her  as  security  or  [in  payment  of  ekbonajide  debt  actually  due  to  her  from 
her  husband.  When  payment  was  made  for  property  conveyed  to  her  from 
tho  property  of  her  husband,  or  it  was  conveyed  by  him  to  her  without  a 
valuable  consideration,  it  may  be  taken  as  the  property  of  her  husband  to 
pay  his  debts  contracted  before  such  purchase:  K  8.  Me.  1883,  c  61,  sec  1, 
p.  523.  A  woman  does  not  lose,  and  a  husband  does  not  acquire,  rights  to 
her  property  by  marriage  But  a  married  woman  may  release  to  her  husband 
the  right  to  control  her  property,  or  any  part  of  it,  and  to  dispose  of  the  in- 
come thereof  for  their  mutual  benefit.  And  she  may  revoke  this  right:  Id., 
sec  2.  8he  may  be  paid  for  her  labor  not  done  for  her  family,  and  sue  either 
her  husband  or  any  other  person  for  the  same  in  her  own  name:  Id.,  sec  3. 
For  the  wife's  debts  contracted  before  marriage,  or  afterwards  in  her  own 
oame,  the  wife's  proper^  alone  is  liable,  and  her  property  may  be  taken  in 
execution  as  if  she  were  aofe.*  Id.,  sec  4.  The  wife  may  sue  and  be  sued 
relative  to  her  property  as  if  so/e,  or  may  join  with  her  husband,  who  can- 
not settle  or  discharge  action  or  cause  thereof  without  his  wife's  written  con- 
sent: Id.,  sec  5.  The  husband  alone  cannot  settle  an  action  respecting  hu 
wife's  property:  Id.  When  a  married  woman  dies  intestate,  her  propertf 
descends  to  her  heirs;  but  she  and  her  husband  may  dispose  of  it  by  settle- 


S80  EiBKPATRicK  9.  BuFOBD.  [Arkanfiaa* 

ment:  Id.,  mol  t,  n.9  wife  may  make  contncts,  and  raoeire  personal  prop- 
erty to  which  her  hnsband  13  entitled,  when  her  husUand  has  deserted  her,  or 
ii  in  the  state  prison:  IJ.,  sec.  7.  And  such  coa tracts  made  during  the  hus- 
band's absence  will  be  binding  upon  both  her  and  him,  may  be  enforoe<1,  and 
execution  may  be  enforced  against  her  as  if  unmarried:  Id.,  sec  8.  Damages 
awarded  for  real  estate  of  the  wife  taken  for  a  public  use  shall  be  secured  to 
her  under  proper  equitable  proceedings:  Id.,  sec  9.  "V^e  of  noa-reeident 
husband  may  make  contracts,  dispose  of  properly,  sue  sad  be  sued  as  if  ua* 
aaarried  until  the  husband  comes  and  claims  his  marital  rights:  Id.,  see  10. 

Maryland, — ^All  property  owned  by  a  woman  before  manisge^  and  that  ao- 
quiied  or  received  afterwards  by  purchase^  gift^  grants  devise,  bequest^  ds- 
■cent,  or  in  a  course  of  distribution,  is  protected  from  the  husband's  debt^ 
provided  that  no  acquisition  of  property  pasniug  to  the  wife  from  the  hot- 
band  after  coverture  shall  be  valid  if  received  in  prejudice  of  the  rights  of  hii 
subsisting  creditors:  Rev.  Code  Md.  1878,  art.  51,  sec  19,  p.  481.  The  wifb 
may  hold  such  property  for  her  separate  use,  with  power  to  devise  the  sann^ 
as  it  she  were  sole;  or  she  may  convey  jointly  with  her  husband;  or,  if  he  be 
inssne,  etc,  found  after  inquisition,  she  may  convey  by  separate  deed  as  if 
she  were  sole,  whether  the  same  be  absolute  or  by  way  of  mortgage  But  if 
the  wife  die  intestate  and  leave  children,  her  husband  shall  have  a  life  estate 
in  all  her  property;  but  if  she  die  intestate  and  leave  no  children,  her  hus- 
band shall  have  a  life  estate  in  her  realty,  and  her  personalty  shall  vest  in 
him  absolutely.  On  contracts  made  jointly  with  her  husband,  the  wife  may 
be  sued  jointly  with  him,  and  may  defend  such  action  jointly  or  separately. 
Judgments  recovered  in  such  cases  shall  be  liens  on  the  property  of  defeod- 
anti^  and  may  be  collected  by  attachment  or  execution  in  the  same  majiiMiii 
at  if  the  defendants  were  not  married.  But  on  her  solo  contracts  she  is  lia- 
ble: Id.,  sec.  20.  It  is  not  necessary  for  a  married  woman  to  have  a  trustee 
to  secure  to  her  the  sole  and  separate  use  of  her  property,  but  if  she  desires 
it,  one  may  be  created:  Id.,  sec  21.  She  may,  without  a  trustee,  protect 
her  property  rights  by  proekdn  asmi^  as  if  she  were  solo:  Id.,  sec  22.  Ue 
proceeds  of  her  labor,  to  the  extent  of  one  thousand  dollars,  or  less,  over  and 
above  her  debts,  will  be  protected;  and  she  may  hold  the  same^  and  the 
fruits,  increase,  and  profits  thereof,  to  her  sole  and  separate  use,  with  powur 
as  a  feme  sole  to  invest,  roinvest,  sell,  and  dispose  thereof,  but  such  proceeds 
are  subject  to  her  debts:  Id.,  sec.  23.  The  wife  may  have  her  husband's  lifs 
insured  for  her  sole  benefit,  etc:  Id.,  sees.  24,  25.  Policies  of  insurance  may 
be  vested  free  from  creditors'  claims:  Id.,  sec  2$.  The  receipt  of  a  married 
woman  is  good  for  deposits,  but  creditors  of  the  husband  shall  not  be  pre- 
vented from  attaching  the  same,  or  restraining  the  payment  by  injunotioo,  if 
the  deposits  were  made  in  fraud  of  creditors:  Id.,  sec.  27.  In  deeds  made  to 
married  women  of  real  estate  or  chattels  real,  it  shall  be  competent  for  the 
g^ranteo  or  lessee  to  bind  herself  and  her  assigns,  by  any  covenant  running 
with  or  relating  to  said  real  estate  or  chattels  real,  the  same  as  if  she  was 
%/eme  sole:  Id.,  sec.  29.  Any  married  woman  may  convey  her  real  or  per- 
sonal property,  if  her  husband  joins  in  the  conveyance,  whether  the  convey* 
ance  be  absolute  or  by  way  of  mortgage,  and  she  may  execute  and  acknowledge 
any  deed,  mortgage,  or  bill  of  sale  in  the  same  manner  as  other  grantors  or 
bargainors,  without  any  private  examination  or  other  ceremony:  Id.,  sec  30. 

MtuatxdiuseUa. — All  property  owned  by  a  woman  shall,  upon  her  marriage^ 
remain  her  separate  property,  and  she  may  receive,  receipt  for,  hold,  manage 
and  dispose  of  property,  real  and  personal,  as  if  she  were  safe,  except  that  aht 
shall  not,  without  her  husband^s  written  consent^  destraj  <v  inqpiir  hit  tM* 


May,  1800.]  Kibkpatbick  v,  Bupoed,  381 


■nfly  by  the  onrfeesy  in  her  real  estate:  Fab.  State.  Maae.  1882;  e.  147, 
1,  p.  818.    A  married  woman  may  make  aU  kinds  of  contraets  with  any  one 
ezoept  herhnaband,  the  aame  aa  if  aha  were  aoCs:  Id.,  ae&  2.    Tranafeia  of  pro^ 
erty  between  hnaband  and  wife  are  forbidden,  except  that  a  wife  may  by  gift 
from  her  hnaband  aoqoire,  aa  her  aeperate  property,  wearing  apparel,  articiae 
of  peraonal  oraament,  and artidee  neceaaary  for  her  personal  nae,  to avalne  of 
not  more  than  two  thooaand  doOara;  bat  this  ahall  not  makoTalid  a  gift  by  her 
hnaband  in  frand  of  his  ereditora:  Id.,  sea  8.    lAbor  of  a  married  womaa  will, 
in  the  abaenoe  of  ezpraaa  agreement^  be  preanmed  to  haTe  been  performed  on  her 
aepentte  acoonnt:  Id.,  aec.  4.    A  married  woman  may  make  a  will  in  the  same 
manniw  and  with  the  aame  effact  aa  if  ahe  were  aofe,  except  that  each  will 
shall  not,  withoat  the  haaband*a  written  conaent»  operate  to  deprive  him  of 
hia  tenancy  by  the  carteay  in  her  real  eatate  or  of  more  than  one  half  of  her 
peraonal  estate:  Id.,  sec  6^     She  may  soe  and  be  saed  as  if  she  were  aofe,  hot 
soits  between  hnaband  and  wife  are  nnanthorizad:  Id.,  sec.  7.    She  ia  not 
liable  for  her  hnaband*a  debta,  nor  ahall  her  property  be  taken  on  exeontion 
against  him,  except  when  ahe  propoass  to  do  bnsineaa  on  her  own  acoonnt» 
and  either  die  or  her  hnaband  f aila  to  record  the  certificate  required  in  each 
caaea:  Id.,  aeoa.  8,  11.    And,  except  in  anch  a  caae,  the  hnaband  ia  not  Uabla 
for  any  judgment  that  may  be  recovered  against  his  wife:  Id.,  sec.  9.    And, 
except  in  sndi  case,  the  contracts  made  by  a  married  woman  in  respect  to  her 
separate  property,  trade,  bnsiness,  labor,  or  services,  shall  not  be  binding  on 
her  hnsband  nor  render  him  or  his  property  liable  therefor;  bat  she  and  her 
separate  proper^  ahaU  be  liable  on  aodi  contracts  in  the  same  manner  aa  if 
she  were  mde:  Id.,  see.  IOl    A  trastee  may  be  appointed  to  take  charge  of  a 
married  womaa'a  aeparate  estate:  Id.,  sec.  13.    And  when  her  land  is  taken 
far  a  pnblie  nse^  the  oonrt  ahall  aee  that  the  damagea  are  so  invested  as  to 
secnre  her  rights  and  interests:  Id.,  sec.  14.    For  special  proviaiona  for  eaaaa 
where  the  hnaband  or  wife  is  insane,  etc,  see  Id.,  sees.  lG-25.    When  the 
goardian  of  a  married  man  is  licensed  to  sell  real  estate  of  his  ward,  the  wife 
of  the  ward  may  join  in  the  conveyance,  and  thereby  releaae  her  estate  or  right 
of  homestead,  etc,  in  the  granted  premises.    The  wife  may  join  with  such 
guardian  in  the  sale  of  her  own  real  estate^  and  convey  all  her  interest.    The 
proceeds  of  a  sale  of  the  wif  e'a  interests  may  be  secured  to  her  and  the  miner 
children;  and  if  it  is  an  estate  of  homestead,  the  same  right,  use,  and  benefit 
el  and  in  the  principal  sum  and  the  income  thereof  may  be  secnred  to  thenii 
as  she  or  they  would  have  had  therein  if  it  had  not  been  sold.    The  wife  or 
hnsband  of  tiie  ward  may  join  with  the  guardian  in  making  partition  of  the 
wife's  real  estate    The  homestead  ri^td  an  insane  wife  may  be  releaaed  by 
her  gnardian*a  joining  in  a  deed  with  the  husband,  and  part  of  the  prooeeda 
ol  a  aale  of  the  homestead  right  may  be  reaerved  for  the  nae  dt  the  wife:  Id. 
Marriage  cofutraote  may  be  made  by  partiea  before  marriage  and  are  binding: 
Id.»8ec28.   The  wife  of  a  non-resident  may  teanaaot  business,  make  contracts^ 
soe  and  be  sued,  in  her  own  name,  and  dispose  of  her  property,  as  if  ao/e: 
Id.,  sec  29.   When  a  husband  and  his  wif%  married  in  another  state  or  coun- 
try, come  into  this  commonwealth,  either  at  the  same  time  or  at  diiSBrent  timei^ 
and  reside  here  as  husband  and  wife,  she  ahaU  retain  all  property  idiich  ahe 
had  aoqnired  by  the  laws  of  any  other  state  or  cuimtry,  or  by  a  marriage 
eentraet  or  aettlement  made  out  of  the  enmmon  wealth,    llieir  so  reaiding 
together  here  ahall  have  the  aama  effisot  with  regard  t»  their  anfaeeqnent 
ri^ta  and  liahilitiea  aa  if  they  had  larried  at  the  tune  ol  their  first  lesiding 
intliiaoQiuMnwealfth:  Id.,  sec  SQL    If  anMRiedwoaiaa  has  been 
hjlMV  hn  Jiandp  or  ii  he  hia  besB  sMt  to  the  state  prisenp  she 
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aay  be  aatfaoiiwd  to  aoqnire  a  oositrol  over  and  dispositian  of  her  hnsUand*! 
penonal  estate,  as  well  as  her  own  realty  and  personalty:  Id.,  see.  31.  And 
aU  eonTsyanoss  during  the  husband's  absence  will  be  valid:  Id.  A  deed, 
properly  ezecated  and  delivered  will  oonvey  real  estate  without  any  other 
act  or  oeremony:  Id.,  c.  120,  sea  1,  p.  732. 

MkMffon. — ^AIl  estate  of  every  femsle  aoquired  before  marriage,  and  sll 
property  afterwards  aoquired  by  gift^  grant,  inheritance^  devise^  or  in  any 
other  manner,  shall  be  and  remain  her  separate  property,  not  liable  for  the 
debts  of  her  husband,  and  may  be  contraoted,  sold,  transferred,  mortgsged, 
conveyed,  devised,  or  bequeathed  by  her  as  if  so2e.'  Howell*s  Ann.  Stats. 
Mich.  1882,  sec  6205.  A  trustee  holding  property  for  a  married  woman  may 
oonvey  to  her  for  her  sole  and  separate  use  and  benefit:  Id.,  sec  6296.  Ac- 
tions may  be  brought  by  and  sgainst  a  married  woman  in  relation  to  her  sole 
property  in  the  same  manner  as  if  she  were  unmarried,  and  in  cases  where 
the  property  of  the  husband  cannot  be  sold,  mortgsgod,  or  otherwise  incum- 
bered, without  the  consent  of  his  wife,  to  be  given  in  the  manner  prescribed 
by  law,  or  when  his  property  is  exempted  by  law  from  ssle  on  execution  or 
other  final  process  issued  from  any  court  sgainst  him,  his  wife  may  bring  an 
sction  in  her  own  name,  with  the  like  effect  as  in  esses  of  actions  in  relation 
to  her  sole  property  as  aforesaid:  Id.,  soc  6297.  In  esses  where  the  husbsnd 
is  not  liable  in  law,  and  upon  contiaots  made  by  a  married  woman  in  reUticn 
to  her  sole  property,  she  alone  is  liable:  Id.,  sec  6298.  Antenuptial  con- 
tracts are  valid:  Id.,  sec  6299.  A  married  woman  may  insure  the  life  of  bet 
husband,  etc,  for  her  sole  use  and  benefit^  free  from  tiie  claims  of  the  hus- 
band's representatives,  and  the  amount  of  the  insurance  may  be  made  payable 
to  the  children,  etc:  Id.,  sec  6301.  When  the  husband  abandmis  the  wife, 
she  may  be  anthoriaed  to  sell  and  convey  or  lease  her  real  estate,  and  to  seD 
and  diipose  of  her  husband's  personal  estate  remaining  undisposed  of  in  the 
state:  Id.,  sec  626i.  Authority  may  be  given  to  deUver  such  property  to  the 
wife,  etc:  Id.,  sec  6265;  and  the  prooeeds  of  ssles  may  be  dispoeed  of  by 
the  wife:  Id.,  sec  6266.  The  court  may  further  authorise  the  wife  to  con- 
duct and  defend  suits  in  such  cases  as  if  she  were  mile:  Id.,  sec  6267.  She 
may  execute  deeds  in  her  own  name:  Id.,  sec  6268.  Her  powers  will  con- 
tinue until  the  husband's  return  to  daim  his  marital  rights:  Id.,  sec  6269; 
and  her  contracts  in  such  cases  are  Kin«1i«g  on  her  and  her  husbsnd:  Id.,  sec 
6270.  So  where  the  husband  has  been  sentenced  to  imprisonment^  she  may 
be  authorised  to  sell  and  convey  her  real  estate:  Id.,  sec  6276.  When  the 
guardian  of  any  married  man  shall  be  lioensed  to  sell  the  interest  of  the  ward 
in  any  reel  estate  of  his  wife,  she  may  join  with  the  guardian  and  oonvey  her 
estate  and  interest  in  the  granted  premises:  Id.,  sec  6278;  but  the  proceeds 
of  any  release  by  the  wife  may  be  secured  to  her:  Id.,  sec  6279.  When  the 
real  estate  of  a  married  woman  is  taken  for  a  public  use,  or  damaged  in  the 
exercise  of  such  a  taking,  the  damages  shall  be  secured  to  her:  Id.,  sec  6281. 
The  wife  of  a  non-resident  has  property  ri^ts  similar  to  those  of  a  /erne  so(p, 
until  the  husband  comes  into  the  state  to  claim  his  maritsl  ri^ts:  Id.,  sees. 
6283-6285.  The  wife  of  a  man  under  guardianship  may  join  with  the  guardian 
in  making  partition  of  her  reel  estate:  Id.,  sec  6286.  Upon  a  divorce  from 
bed  and  board,  the  wife's  rights  to  aU  her  property  then  owned  or  afterwards 
aoquired  are  the  same  as  if  she  were  mile:  Id.,  sec  6287.  Any  real  or  per- 
sonal estate  which  may  have  been  acquired  by  any  female  before  her  marriage^ 
either  by  her  own  personal  industry,  or  by  inheritance,  gift^  grant,  or  devisi^ 
or  to  which  she  may  at  any  time  afUr  her  marriage  be  entitled  by  inheritanea^ 
gift,  grants  or  dsviss^  and  the  rents^  profits^  and  inoome  of  any  eadh  nal  e^ 
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UtQ  shall  be  and  eanUnne  the  real  and  penooal  asteto  of  mdi  famJe  after 
■larriage  to  the  aame  extent  as  before  nuurriage;  and  Bona  of  add  pwiperty 
•hall  be  liable  for  her  husband's  debts,  engagements^  or  liabilities;  bat  saeh 
property  shall  be  liable  for  all  debts  of  the  wife  contracted  prior  to  her  said 
marriage;  provided,  that  nothing  in  this  section  shall  authorise  any  married 
woman  to  give,  grant,  or  sell  any  each  real  or  personal  proper^  daring  cov- 
ertore,  withoat  the  consent  of  her  hosband,  except  by  order  of  the  Jndge  of 
probate,  or  the  proper  conrt  of  the  coanty;  and  provided  farther,  that  apon 
a  separation  between  each  hosband  and  wife,  saving  by  an  adjudication  of 
eoort,  saeh  married  woman  shall  in  no  case  be  aathorised  to  remove  any  snch 
property  from  the  premises  of  her  hosband  withoat  his  consent.  And  if  any 
married  woman  die  withoat  disposing  of  any  snch  real  estate,  the  hosband 
sorriving  her  shall  have  a  life  estate  therein  by  the  oortesy:  Id.,  sees.  0288- 
0290.  Acknowladgment  by  married  woman  may  be  taken  in  the  same  nuui- 
ner  as  if  she  were  aoie:  Id.,  sec.  5662. 

MwmeBoia. — ^AU  property,  real,  persona],  and  mixed,  and  ohosos  in  action, 
owned  by  any  married  woman  before  marriage,  shall  be  her  separate  prap- 
erty,  and  she  may,  daring  coverture^  receive,  take,  hold,  ose,  and  enjoy  prop- 
erty of  any  and  every  description,  and  the  rents^  iasoes,  and  profits  therec^ 
end  aU  avaib  of  her  contracts  and  industry,  free  from  the  control  of  her 
hosband,  and  from  any  liability  on  aocoont  of  his  debts,  as  folly  as  if  she 
were  onmarried:  Stats.  Minn.  1878,  c  69,  sec.  1.  A  married  woman  is  boond 
1^  her  contracts,  and  her  property  is  lisbla  for  her  debts,  as  if  she  were  sde. 
Bat  no  conveyance  or  contract  for  the  sale  of  real  estate^  or  any  interest 
therein,  by  a  married  woman,  other  than  mortgages  on  lands  to  secore  the 
pnrctiBSO  money  of  snch  lands,  and  leases  for  terms  not  exceeding  three  year% 
shall  be  valid  onless  her  hosband  shall  join  with  her  in  saeh  conveyance,  ex- 
cept in  cases  of  dseertion  where  proceedings  are  taken  to  debar  the  guilty 
party  from  any  interest  in  the  property  of  the  other,  and  provided  that  if  her 
hosband  is  an  insane  person,  she  may  convey  by  joining  with  the  guardian; 
tnd  no  right  to  an  estate  by  the  curtesy  shall  attach  as  against  a  mortgage 
given  by  a  married  woman  to  secore  the  porchase-money  of  the  Und  so  mort- 
giged:  Id.,  sees.  2,  6.  No  married  woman  shall  be  liable  for  the  debts  of  her 
hosband;  Id.,  sea  3.  Hosband  and  wife  cannot  contract  with  each  other  in 
ralerence  to  the  real  estate  of  either.  Bat  may  make  contracts  in  other  cases^ 
and  act  one  as  the  agent  of  the  <»ther,  with  that  exception:  Id.,  sea  4.  In 
proceedings  for  desertion,  mentioned  above,  the  husband  or  wife  abandoned 
may  be  authorised  to  have  foil  control  over  his  or  her  real  estate,  and  to  con- 
vey the  same  without  the  signature  of  the  guilty  party:  Id.,  sea  6.  Ante- 
TOptial  contracts  are  valid:  Id. ,  sec.  6.  Deed  properly  executed,  acknowledged, 
and  recorded  passes  title  without  any  other  act  or  cerenumy:  Id.,  sea  1,  c.  40, 
p.  634. 

iftsMstpjpC— The  conmion  law,  as  to  the  disabilities  of  married  women  and 
its  effect  on  the  rights  of  the  property  of  the  wife,  is  totally  abrogated,  and 
OMiriage  shall  not  be  held  to  impose  any  disability  or  incapacity  on  a  woman 
as  to  the  ownership,  acquisition,  or  disposition  of  property  of  any  sort,  or  as 
to  her  capacity  to  make  contracts,  and  do  all  acts  in  reference  to  property 
which  she  could  lawfully  do  if  she  was  not  married;  but  every  woman  now 
married,  or  hereafter  to  be  married,  shall  have  the  same  capacity  to  acquire, 
hold,  manage,  control,  use,  enjoy,  and  dispose  of  all  property,  real  and  per- 
sonal, in  possession  or  expectancy,  and  to  make  any  contract  in  reference  to 
hf  and  to  bind  herself  personally,  and  to  sue  and  be  sued,  with  all  the  rights 
ami  lialiiliiiis  inddent  thereto,  as  if  she  was  not  married:  Rev.  Code  Miss.  1880, 
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MOi  1167«  Hnsbuid  and  wife  may  Ba«  each  otber:  Id.,  seo.  1168.  A  marrM 
w^oiiianiiiaydiBpoaeo{heresta;te»reUandpenoiui]»bywill,etc.:  Id.,  aeo.  116IL 
If  aba  dia  owning  any  real  or  peraonal  eatata  nndispoaed  of,  it  deaoenda  to  liar 
hnaband  and  her  children,  etc.,  in  equal  parte:  Id.,  aec.  1171.  If  a  hnabaad 
reoeiTO  and  appropriate  to  his  own  nae  the  property  of  hia  wife,  or  theinooma 
and  profit  of  anch  property,  he  ahall  be  a  debtor  to  his  wife  therafor,  unlaw 
the  hnaband  baa  been  permitted  to  keep  anch  income  for  oyer  a  year,  ornnleaB 
it  baa,  with  the  wif e'a  pemuaaioii,  been  expended  in  aapport  of  the  familj, 
etc:  Id.,  aec.  1176.  The  husband  cannot  rent  hia  wife'a  property,  or  oondnak 
buaineaa  with  her  meana,  on  hia  own  aooonnt.  He  ahall,  in  aueh  caaea^  be 
deemed  hia  wife'a  agent  or  manager,  unleas  a  wrilleu  oontraot,  executed  witii 
the  proper  f ormalitiea,  ahow  to  the  contrary.  Such  a  writing  ia  alao  naoaa 
aazy  to  the  validity,  aa  to  third  peraona,  of  a  trauaf er  or  oouTeyanoe  of  goodi 
and  cbattela,  or  landa,  between  hnaband  and  wife:  Id.,  aeca.  1177,  1178^ 

MisKuru — ^Any  peraonal  property,  including  righta  in  action,  belonging  to 
any  woman  at  her  marriage^  or  which  may  have  come  to  her  during  oovertnra 
by  gift^  bequeath  or  inheritance,  or  by  purchaae  with  her  aeparate  nioneiy  or 
mean%  or  be  due  aa  the  wagea  of  her  peraonal  labor,  or  have  grown  out  of  9bj 
violation  of  her  peraonal  rights,  Bhall»  together  with  all  income,  increaae,  and 
profita  thereof,  be  and  remain  her  aeparate  property  and  under  her  aole  oo» 
trol,  and  ahall  not  be  liable  to  be  taken  by  any  prooeaa  of  law  for  the  dabta  of 
the  huaband.  Thia  aection  ahall  not  affect  the  title  of  any  hnaband  to  any 
peraonal  property  reduced  to  hia  poaaeaaion  with  the  expreaa  aaaent  of  hii 
wife;  provided,  ^t  aaid  peraonal  property  ahall  not  be  deemed  to  have  bean 
reducedtopoaaeaaionby  the  huaband  by  bis  uae,  occupancy,  care,  orprotaetian 
thereof  but  the  aame  ahall  remain  her  aeparate  property,  unlaaa  by  the  tanm 
of  aaid  aaaent^  iu  writing,  full  authority  ahall  have  been  given  by  the  wife  to 
the  huaband  to  aell,  incumber,  or  otherwiae  diapoae  ci  the  aame^  for  hia  own 
nae  and  benefit;  but  auch  prcq^erty  ahall  be  aubject  to  execution  for  the  pa^^ 
ment  of  the  debta  of  the  wife  contracted  before  marriage,  and  for  any  deibt  ar 
liability  of  her  husUind  created  for  neceaaariea  for  the  wife  or  family:  R.  & 
Ho.  1879,  aec.  3296.  The  renta»  iaauea,  and  produota  of  the  real  eatata  of  aay 
married  woman,  and  all  moneya  and  oUigationa  ariaing  from  the  aale  of  anch 
real  eatata,  and  the  intereet  of  her  hnaband  in  her  right  in  any  real  eatata 
which  belonged  to  her  before  marriage,  or  whieh  ahe  may  have  acquired  by 
gift,  grant,  deviaa^  or  inheritance  during  oovertnre^  ahall»  during  eovariur^ 
be  exempt  from  attachment  or  levy  of  execution  for  the  a<^  debta  of  her  hn» 
band;  and  no  conveyance  made  during  coverture  hy  anch  huaband  of  aaak 
rente,  iaauea^  and  producta,  or  of  any  intereat  in  aiush  real  aetata^  ahaU  be 
valid  unlaaa  the  aame  be  by  deed  executed  by  the  wife  jointly  with  the  hna- 
band, and  acknowledged  by  her  in  the  manner  now  provided  by  law  in  the 
caae  of  the  conveyance  by  huaband  and  wife  of  the  real  aetata  of  the  wifai 
provided,  auch  annual  producta  may  be  attached  er  levied  upon  for  any  debt 
or  liability  of  her  huaband  created  for  neceaaariea  for  the  wile  and  family,  and 
for  debta  for  labor  or  materiala  fnmiahed  upon  or  for  the  eultivation  or  iaa* 
provement  of  auch  real  estate:  Id.,  aec  3295.  When  the  hnaband,  withont 
good  cauae,  ahall  abandon  hia  wife,  or  from  any  eaoae  fail  to  aupport  her,  the 
wife  may  be  authoriaed  to  aell  and  convey  her  real  eatata  and  alae  any  pe^ 
aonal  eatate  which  ahall  at  the  time  have  come  to  the  hnaband  by  reaaon  ei 
the  marriage^  and  which  may  remain  in  the  atate  nadiapeaad  of  by  him:  Id^ 
aeo.  8284.  So  the  court  may  anthoriae  peraaBa  holding  nuaaay  or  other  pa^ 
aonal  eatata  of  the  huaband  to  which  he  ia  antifckd  inhia  wifia'a  ri|^t^  to  pa^ 
the  aame  over  to  the  wile:  Id.p  aeo.  888Su    In  anoh 
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fa  entiftlad  to  har  mm  eKnuigB  and  thote  of  her  mmor  doldno,  vid  flie 
•ban  be  imdar  lier  aole  ooQtrol,  and  not  liaUe  for  tha  Imabaiid'a  debta:  Id., 
aao.  328ft.  In  anch  cana»  all  proceada  of  aalaa,  ato.,  may  ba  naad  by  the  wi£a 
io  anpport  kanalf  and  family:  Id.,  aeo.  9287.  Compauaation  for  damage  dona 
toamamedwoman'areal  eatate  by  ▼iitao  of  ita  haTuig  bean  taken  for  a  pnblia 
nae  mnat  be  ao  inTeated  aa  to  aecnre  her  n^ta:  Id.,  3888.  The  wife  of  a  man 
under  gnardianahip  may  join  with  the  guardian  in  making  partition  of  her 
own  real  eatatci^  and  in  aelling  and  oonTeying  her  own  real  eatate:  Id.,  aeo. 

in  atate  priaon,  and  exeroae  the  righta  and  be  anbjeet  to  the  dntiea  of  that 
relation,  and  alao  ba  entitled  to  the  nune  righta  and  privilegea  aa  iHien  aha 
haa  been  abandoned:  Id.,  aeo.  3291.  A  married  woman  may  obtain  the  enjoy* 
ihent  of  her  own  real  eatate  for  her  aole  nae  and  benefit^  where  her  hnaband, 
by  criminal  oondoct  towards  her,  or  by  ill  naage^  gi^ea  her  caoaa  to  live  aep* 
arate  and  apart  from  him:  Id.,  aeoa.  3292-3294.  Acknowledgment  of  married 
woman  mn^  be  taken  on  an  eraminatinfn  aeparata  and  apart  from  her  hnaband, 
etc:  Id.,  sea  680. 

MmriaiM  TerrUory, — ^Pftiperty  owned  1^  n  woman  before  mairiage^  and 
that  acquired  afterwarda  by  deaoent^  gift^  grant*  denae*  or  otherwiae,  and 
the  increase,  use,  and  profits  thereof,  shall  be  exempt  from  all  debts  of  the 
hnaband,  nnlesa  Ux  noGeeaasj  artidea  procured  for  the  nae  and  benefit  ol 
herself,  and  her  children  under  the  age  of  eighteen  years;  bat  this  prorisioa 
extends  only  to  rach  property  aa  haa  beeninTentoriedby  snch  married  woman^ 
and  recorded  in  the  coonty  where  she  lesidea:  Laws  of  Montana  1879,  aea 
866.  A  married  woman  has  tha  right  to  act  aa  a  sola  trader  by  complying 
with  the  preacribed  rsgnlationa:  Id.,  seo.  867.  Husband  and  wife  may  convey 
the  wife'a  real  eatate  by  joint  deed:  Id.,  sec  179;  bat  the  wife's  acknowledg- 
ment most  be  taken  on  an  examination  separate  and  apart  from  her  hnaband: 
Id.,  sec  199. 

NebraakoL — ^AU  property  owned  by  a  woman  before  maniagCy  with  the  renta^ 
tasues,  profits,  or  proceeds  thereof  and  all  property  afterwarda  acquired  by 
descent*  derise,  or  the  gift  of  any  person  exoept  her  husband,  or  which  she 
shall  acquire  by  purchase  or  otherwise^  shall  remain  her  sole  and  aeparata 
property,  and  not  subject  to  the  dispoaal  of  her  hnaband,  or  liable  for  his 
debts:  Oomp.  Stats.  Neb.  1885,  c.  &3^  sec  1,  p.  423.  A  married  woman, 
while  the  marriage  relation  subaistB*  may  bargain,  sell,  and  conTey  her  real 
and  personal  property,  and  enter  into  any  contract  with  reference  to  the 
same,  in  the  same  manner,  to  the  same  extent*  and  with  like  e£feot  as  a  ma^ 
ried  man  mky  in  relation  to  his  real  and  personal  property:  Id.,  sec  2.  A 
woman  may,  while  married,  sue  and  be  sued  aa  if  she  were  sole:  Id.,  sec  3. 
A  married  woman  may  be  a  sole  trader,  and  her  profita  or  earnings  shall  be 
her  sole  and  separate  property,  and  may  be  used  and  iuTested  by  hor  in  her 
own  name:  Id.,  sec  4.  Any  woman  who  shall  have  been  married  out  of  this 
state  shall,  if  her  husband  titerwards  beoomea  a  resident  of  this  state,  enjoy 
all  the  rights  as  to  property  which  ihe  may  have  acquired  by  the  laws  of  any 
other  atate,  territory,  or  country,  or  whidi  aha  may  have  acquired  by  virtue 
of  any  marriage  contract  or  settlement  made  out  of  this  state:  Id.,  sec  6i. 
Any  real  estate  belonging  to  a  married  woman  may  be  managed,  controlled, 
leased,  devised,  or  conveyed  by  her  by  deed,  or  by  will,  in  the  same  manner 
and  with  like  effect  as  if  she  were  single:  Id.,  c  73,  sec  42,  p.  481.  But  a 
married  woman  shall  not  be  boand  by  any  covenant  in  a  joint  deed  of  herself 
and  husband:  Id.,  sec.  48. 

Nmida. — ^All  property  of  the  wife  owned  by  her  befora  marriage,  and  that 
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ftoqiiired  by  her  afterwards  by  gift^  bequest^  devise^  or  dmouki^  with  the 
renttp  imtei,  and  profiti  thereof  is  her  separate  property:  Gen.  Stats.  Nev. 
1885,  seo.  499.  A  fall  and  oomplete  inTentory  of  the  separate  property  cif 
the  wife,  ezdnsiTe  of  money  in  specie,  most  be  made  oat  and  signed  by  her, 
adknowledged  or  proved,  and  recorded  as  required  by  law.  And  sapplementsl 
inventories  shall  from  time  to  time  be  filed.  The  filings  etc.,  in  the  variooa 
ooonties  where  reel  estate  is  sitoated  is  notice  of  title;  as  it  is  also  of  the 
personalty,  if  recorded  where  the  wife  resides:  Id.,  sees.  601,  602.  Fulnre 
to  record  the  inventory  is  pHma/ade  evidence,  as  between  the  wife  and  par- 
chasers  from  the  hosband  for  a  valoable  consideration,  that  property  of  which 
no  inventory  has  been  filed,  or  which  has  been  omitted  from  it,  is  not  the 
separate  property  of  the  wife:  Id.,  sea  603.  A  hosband  or  wife  may  hold 
real  or  per8<mal  property  as  joint  tenants^  tenants  in  common,  or  as  com- 
munity property:  Id.,  sec.  606.  The  wife  may,  without  the  consent  of  her 
husband,  convey,  charge,  incumber,  or  otherwise  in  any  manner  dispose  of 
her  separate  property:  Id.,  sec.  607.  Wife's  earnings  sre  not  liable  for  her 
husband's  debts:  Id.,  sec.  611.  Earnings  and  aocumulationa  of  wife^  and  of 
her  minor  children  living  with  her,  or  in  her  custody,  while  she  is  living  sep- 
arate from  her  husband,  are  the  separate  property  of  the  wife:  Id.,  seo.  612. 
When  the  husband  has  allowed  the  wife  to  appropriate  to  her  own  use  her 
earnings,  the  same,  with  the  issues  and  profits  thereof  is  deemed  a  gift  from 
him  to  her,  and  is,  with  such  issues  and  profits,  her  separate  property:  Id., 
sea  613.  The  separate  property  of  the  wife  is  not  liable  for  the  debts  of  her 
husband,  but  is  liable  for  her  own  debts  contracted  before  or  after  marriage: 
Id.,  sea  616.  Sections  167,  168;  Civil  Code  of  California,  stqnti,  are  law  in 
Nevada:  Id.,  sea  617.  The  wife  must  support  the  husband  out  of  her  eepants 
property,  when  he  has  no  separate  property,  and  they  have  no  community 
property,  and  he,  from  infirmity,  is  not  able  or  competent  to  support  himself: 
Id ,  sea  622.  Wife  may  sue  and  be  sued  alone,  when  living  separate  and 
apart  from  her  husband:  Id.,  sea  623.  A  conveyance  of  a  wife's  real  estate 
is  good  if  she  acknowledges,  separate  and  apart  from  her  husband,  that  she 
knows  the  contents  of  the  deed,  and  that  she  executed  the  same  freely  and 
voluntarily,  etc.;  otherwise  it  is  not  good:  Id.,  sea  2691,  630,  632.  But  a 
conveyance  purporting  to  be  executed  or  acknowledged  by  her  is  good:  I«L, 
sees.  630,  632.  A  power  of  attorney,  to  be  good,  must  be  executed  and 
acknowledged  also  as  stated:  Id.,  sea  33.  A  husband  and  wife  may  also  con- 
vey the  wife's  real  estate  by  joint  deed:  Id.,  sea  2570.  A  married  woman 
may  be  a  sole  trader:  Id.,  sec.  634. 

New  Hampahirt. — ^Every  woman  shall  hold  to  her  own  use,  &ee  from  the 
interference  or  control  of  &uy  husband  she  may  have,  all  property  at  any  time 
earned,  acquired,  or  inherited  by,  bequeathed,  given,  or  conveyed  to  her, 
either  lief  ore  pr  after  marriage,  if  such  earning,  acquisition,  conveyance,  gift^ 
or  bequest  were  not  occasioned  by  payment  or  pledge  of  the  property  of  the 
husband:  Oen.  Laws  N.  H.  1878,  a  183,  sea  1,  p.  434.  Where  the  husband 
is  insane,  or  deserts  his  wife  and  remains  away  for  three  months  or  more^ 
without  providing  for  his  wife,  eta,  or  where  a  cause  of  divorce  exists,  the 
wife  is  entitled  to  the  earnings  of  her  minor  children,  in  her  own  ri^t  and  to 
her  separate  use,  so  long  as  such  insanity,  desertion,  or  cause  exists,  and  she 
may  dispose  of  the  same  without  the  inteif  erence  of  her  husband  or  of  any 
person  claiming  under  him:  Id.,  sea  2.  The  wife  of  an  alien,  or  dtiaen  el 
another  state,  who  has  resided  in  this  state  six  months  successively,  separate 
from  her  husband,  may  acquire  and  hold  real  and  personal  estate,  and  convey 
the  same  in  the  same  way  and  manner  as  if  sole  and  unmarried:  Id.,  sea  4 
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If  such  husband  obtain  a  foreign  dxvoree,  the  wife  may  rtill  retain  the 
ingv  of  her  minor  children  living  with  her:  Id.,  aeo.  6.  The  wife  of  a  man 
under  gaardianahip  may  join  with  the  gnardian  in  the  eonveyanoe  of  her 
inteveet  in  her  real  estate  or  in  the  real  estate  of  the  ward,  or  in  making  par- 
tition of  her  own  real  estate  held  in  joint  tenancy  or  in  common,  and  make  or 
exeoate  releases  for  that  purpose:  Id.,  sec  9.  Any  married  woman  of  fall 
age  may  join  with  her  husband  in  any  conveyance  of  real  estate:  Id.,  sec.  10. 
Any  married  woman  of  full  age  and  of  sane  mind,  having  estate  in  her  own 
rig^t,  may  give,  devise,  and  dispose  of  the  same  by  will  in  writing,  ezeonted 
with  the  formalities  required  by  law  in  other  cases,  and  the  same  shall  be 
proved  and  allowed  by  the  court  of  probate;  but  no  such  will  shall  impair  the 
rights  of  the  husband  in  such  estate,  or  his  rights  to  a  distributive  sliara 
thereof:  Id.,  sec.  1 1.  Every  married  woman  shall  have  the  same  rights  and 
remedies,  and  shall  be  subject  to  the  same  liabilities  in  relation  to  property 
held  by  her  in  her  own  right,  as  if  she  were  unmarried,  and  may  make  con- 
tracts, and  sue  and  be  sued,  as  if  sole;  provided,  however,  that  tiie  authority 
hereby  given  to  make  contracts  shall  not  affect  the  laws  heretofore  in  force  as 
to  contracts  between  husband  and  wife;  and  provided,  also^  that  no  contract 
or  eonveyance  by  a  married  woman,  of  property  held  by  her  in  her  own  right, 
as  surety  or  guarantor  for  her  husband,  nor  any  undertaking  by  her  for  him 
or  in  his  behalf,  shall  be  binding  on  her:  Id.,  sec.  12.  The  husband  cannot 
convey  his  property  to  his  wife:  Id.,  see.  13.  A  trustee  may  be  appointed  to 
take  charge  of  the  wife's  property:  Id.,  sec.  14.  If  the  husband  be  insane,  and 
the  wife  wishes  to  convey  any  real  estate^  she  may  be  authorized  by  the  court 
to  do  so  in  such  manner  as  to  bar  any  rights  as  tenant  by  the  curtesy  which 
the  insane  husband  ^might  otherwise  have  therein:  Id,  sec.  16,  17.  Real 
estate  may  be  conveyed  by  deed  executed,  acknowledged,  and  recorded  with- 
out any  other  act  or  ceremony  whatever:  Id.,  a  135,  sea  1,  p.  323. 

New  Jenqf, — ^All  real  and  personal  property  owned  by  her  at  the  time  oft 
her  marriage,  since  July  4,  1852,  shsll  be  her  sole  and  separate  property? 
Revision  N.  J.  1709-1877,  sec  1,  p.  636.  Also  all  real  and  personal  property 
BOW  owned  by  her,  with  the  rents,  issues,  and  profits  thereof  shall  be  her 
sole  and  separate  property,  except  so  far  as  the  same  may  be  liable  for  tho 
"  debts  of  her  huaband,  contracted  by  any  l^;al  lien  prior  to  July  4,  1852:  Id.,. 
see.  2,  p.  637.  So  all  real  and  personal  property,  and  the  rents,  issues,  and 
profits  thereof,  which  she  has  received  or  obtained  since  said  date,  or  which 
she  shall  hereafter  receive  or  obtain,  by  purchase,  gift,  grant,  devise,  descent^ 
bequest,  or  in  any  manner  whatever,  shall  be  her  sole  and  separate  property: 
Id.,  sec  3.  The  earnings  of  the  wife  in  any  employment  carried  on  sepa- 
rately from  her  husband,  and  all  investments  of  such  wages,  earnings,  money, 
or  property,  shall  be  her  sole  and  separate  property:  Id.,  sec  4.  A  married 
woman  may  logally  bind  herself  by  contract,  and  it  may  be  enforced  by  or 
against  her,  at  law  or  in  equity,  and  in  her  own  name,  apart  from  her  hus- 
band, except  that  she  cannot  become  an  accommodation  indorser,  guarantor, 
or  surety,  nor  shall  shs  be  liable  on  any  promise  to  pay  the  debt^  or  answer 
for  the  default  of  liability  of  any  other  person:  Id.,  sec  5.  A  married 
woman  may,  as  if  sofe,  execute  conveyanoes  for  her  land,  if  her  husband  be 
a  lunatic,  or  in  prison;  but  it  shall  not  affect  any  estate  or  right  that  hor 
husband  may  then  have  in  such  property:  Id.,  sec  6,  p.  638.  So  a  married 
woman  living  separate  from  her  husband  by  virtue  of  the  decree  of  a  court, 
may  convey,  mortgage,  and  lease  or  devise  any  interest,  estate,  or  right  that 
she  may  have  in  any  real  property,  except  such  as  came  to  her  by  gift 
through  or  from  her  said  hnsbainl,  in  the  same  manner  and  with  tlie  like  effect 
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M  if  the  were  wk  and  immaRied:  Id.,  see.  1,  p.  640.  A  married  womaa 
nay  bind  herself  by  corenants  in  oonTsyanoe  where  it  reUtee  to  her  own  land: 
Id.,  sec.  7,  p.  638.  She  may  also  execnte  ayaUd  receipt,  release,  or  disdiargs^ 
without  the  oonenrrence  of  her  hasband,  of  her  proper^:  Id.,  sec  8.  A 
married  woman  may  make  a  will  as  if  «o/<;  bat  she  cannot  so  diefpose  of  any 
interest  or  estate  in  real  property  to  which  her  husband  would  be,  at  her 
death,  entitled  by  law:  Id.,  sec.  9.  The  wife  may  be  saed  separately,  in  her 
own  name,  for  her  debts  contracted  before  or  after  marriage,  and  her  prop- 
erty is  liable  therefor  as  if  she  were  unmarried:  Id.,  sea  IOl  So  the  wife  may 
sue  separately,  without  joining  her  husband,  to  recover  her  separate  prop- 
erty: Id.,  sec.  11.  Execution  may  lawfully  issue  against  the  separate  prop- 
erty of  a  married  woman  as  if  she  were  tok:  Id.,  sea  IS^  p.  639.  Nothing 
in  this  act  contained  ahaU  enable  any  married  wonian  to  ezeonta  any  eon- 
Teyance  of  her  real  estate^  or  any  instrument  incumbering  the  same,  without 
her  husband  joining  therein  as  heretofore^  except  in  those  instanoes  for 
which  express  provision  is  herein  made;  nor  shall  any  conveyance^  deed,  con- 
tract, or  act  of  such  married  woman,  nor  shall  any  judgment  or'deoree  against 
her,  in  any  respect^  impair  or  aflfoct  the  right  of  the  husband  in  her  lands  as 
tenant  by  the  courtesy  after  her  death;  nor  shall  anything  herein  enable 
husband  or  wife  to  contract  with,  or  to  sue  such  other,  except  as  heretofore: 
Id.,  sec.  14.  A  married  woman's  separate  property  is  not  subject  to  the  dis- 
posal of  her  husband,  nor  liable  for  his  debts:  Id.,  sec  15.  A  mairieil 
woman  may,  with  the  concurrence  of  her  husband,  convey  any  interest  which 
she  may  be  entitled  to  in  any  real  or  per8<mal  property  as  if  she  were  soIb^ 
and  all  her  acts  in  connectian  therewith  are  as  binding  as  if  she  were  un- 
married: Id.,  sec.  19,  p.  640.  A  married  woman  may  cause  her  husband's 
life  to  be  insured  for  her  sole  use,  free  from  the  claims  of  the  representatives 
of  her  husband  or  his  creditors;  and  she  may  transfer  the  policy  to  her  hus- 
band or  other  person,  with  his  assent:  Id.,  sec  22.  A/eme  eoveri't  acknowl- 
edgment must  be  taken  on  private  examination,  etc:  Id.,  sec  9,  p.  154. 

New  Mexico  TerrUorp. — All  property,  real,  personal,  and  mixed,  and 
ehoees  in  action,  owned  by  any  married  woman,  or  owned  or  held  by  any 
woman  at  the  time  of  her  marriage,  shall  continue  to  be  her  separate  prop- 
erty; and  any  married  woman  may,  during  coverture,  receive,  take^  faold* 
use,  and  enjoy  property  of  any  and  every  description,  and  all  avails  of  her 
industry,  free  from  any  liability  of  her  husband  on  account  of  his  debts,  as 
fully  as  if  she  were  unmarried:  Oomp.  Laws  N.  M.  1884,  sec  1807.  A  mar- 
ried woman  is  bound  by  her  contracts,  and  her  property  liable  for  debts,  as 
if  she  were  sole  She  may  make  contracts,  as  if  unmarried,  with  ner  hus- 
band's consent,  and  shall  be  bound  thereby,  except  that  no  conveyance  or 
contract  for  the  sale  of  real  estate  or  of  any  interest  therein  by  a  married 
woman,  or  any  mortgages  on  lands  or  leases  shall  be  valid  unless  her  husband 
shall  join  with  her  in  such  conveyances.  But  if  her  husband  be  an  insana 
person,  she  may  make  such  conveyance,  mortgage,  lease,  or  contract  by  join- 
ing therein  with  the  guardian  of  such  insane  person;  and  no  right  to  an  estate 
by  the  curtesy  shall  attach  as  against  a  mortgage  given  by  a  married  woman 
to  secure  the  purchase-money  of- the  land  so  mortgaged:  Id.,  sec  1088.  A 
married  woman  is  not  responsible  for  the  debts  of  her  husband,  but  she,  as 
well  as  he,  is  liable  for  family  necessaries.  Husband  and  wife  may  act  as 
the  agent  or  attorney  in  fact  of  each  other,  or  contract  wi&  each  other  as 
fully  as  if  the  relation  of  husband  and  wife  did  not  exist  But  in  all  cases 
where  the  rights  of  creditors  or  purchasers  in  good  faith  come  in  question,  tiie 
wife  shall  be  held  to  have  notice  of  the  contracts  and  debts  of  her  husband, 
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M  fully  as  if  a  party  tiiereto,  and  vice  vena  :  Id.,  sec.  1069.  Wbare  the  wife 
haa  bean  deaaxted  by  the  huaband  for  over  a  year,  or  a  caase  of  divorce  «z- 
iatBy  ahe  may  bring  proceedinga  to  debar  the  hnaband  from  any  right  or  estate 
by  tha  cnrtefly,  or  otherwise  in  her  hmd.^  and  obtain  fall  authority  to  alien, 
sail,  ooiiTey»  and  dispose  of  his  lands  without  his  aignatnre  or  interference: 
Id.,  sec.  1090.  Married  woman  mast  make  her  acknowledgment  separata 
and  apart  from  her  hosband,  and  that  she  executed  her  deed  willingly,  etct 
Id.,  sec  2759. 

New  TorL — ^The  law  of  1848  provided  that  the  real  and  personal  property 
of  any  female  who  may  hereafter  marry,  and  which  she  shall  own  at  the  time 
of  marriage,  and  the  rents,  issaes,  and  profits  thereof,  shall  not  be  snbject  to 
the  disposal  of  her  hnaband,  nor  be  Uablo  for  his  debts,  and  shall  continue  her 
aoleandaeparateprqperty,  as  if  she  were  a  single  female:  3R.S.N.  T.,  Tthed.^ 
p.  2336.  It  also  provided  that  the  real  and  personal  property,  and  the  rent% 
nsnes,  and  profits  thereof,  of  any  female  now  married  sh;dl  not  be  subject  te 
the  disposal  of  her  husband;  but  shall  be  her  sole  and  separate  property,  as 
if  she  were  a  single  female,  except  so  far  as  the  same  may  be  liable  for  tha 
debta  of  her  hnaband  heretofore  contracted:  Id.  And,  as  amended  in  1849^ 
it  provided  that  any  married  female  may  take,  by  inheritance  or  by  gift^ 
grant,  devise,  or  bequest,  from  any  person  other  than  her  husband,  and  hold 
to  her  sole  and  separate  use,  and  convey  and  devise  real  and  personal  prop- 
arty,  and  the  rents,  issues,  and  profits  thereof,  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried,  and  the  same  shall  not  be  subject  to  the 
disposal  of  her  husband  nor  be  liable  for  his  debts:  Id.  The  law  of  1860  pro- 
fides  that  the  property,  both  real  and  personal,  which  any  married  woman 
mofw  owns,  as  her  sole  and  separate  property;  that  which  comes  to  her  by 
doaccpt,  devise,  bequest,  gift,  or  grant;  that  which  she  acquires  by  her  trade, 
bnainees,  labor,  or  services,  csrried  on  or  performed  on  her  sole  or  separata* 
aooonnt;  that  which  a  woman  married  in  this  state  owns  at  the  time  of  her 
mairiage^  and  the  rents,  issues,  and  proceeds  of  all  such  property — shall,  not- 
withstanding her  marriage,  be  and  remain  her  sole  and  separate  property, 
and  may  be  used,  collected,  and  invested  by  her  in  her  own  name,  and  shall 
not  be  subject  to  the  interference  or  control  of  her  husband,  or  liable  for  his 
debts,  except  such  ilebts  as  may  have  been  contracted  for  the  support  of  her- 
self or  her  children,  by  her  as  his  agent:  Id.,  p.  2338.  A  married  woman  may 
bargain,  sell,  transfer,  and  convey  her  separate  real  and  personal  property; 
may  contract  with  reference  to  the  same  as  ii  she  were  single;  may  make  and 
be  bound  by  her  covenants  for  title;  may  act  as  sole  trader;  and  perform 
labor  and  services  on  her  own  account.  Her  earnings  are  her  sole  and  sep- 
arate property,  and  may  be  so  treated:  Id.  Every  woman  resident  in  the 
state  who  shall  receive  a  patent  for  her  own  inventions  under  United  States 
laws  may  hold  and  enjoy  the  same  and  all  proceeds  to  her  separate  use,  and 
transfer  and  dispose  of  the  same  as  if  unmarried:  Id.,  p.  2335.  A  married 
woman  may  have  a  trust  of  her  estate  annulled  and  a  conveyance  of  it  mads 
to  her,  or  the  rents,  issues,  or  profits  thereof,  if  she  be  capable  to  manage  and 
control  the  same,  and  it  will  go  to  her  sole  and  separate  use  and  benefit:  Id., 
p.  2336.  A  married  woman  who  is  a  member  or  stockholder  of  any  incor- 
porated  company  may  vote  at  an  election  of  directors  and  t^astees:  Id.,  p. 
8337.  An  action  may  be  maintained  against  the  husband  and  wife  jointly  far 
any  debt  of  the  wife  contracted  before  marriage,  but  the  execution  on  any 
Judgment  in  such  action  ahall  issue  against  and  such  judgment  shall  bind  the 
■npaittte  estats  and  property  of  the  wife  only,  and  not  that  of  the  husband: 
Id.    A^y  hnaband  who  may  hereafter  acqviie  the  separate  property  of  his 
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wife,  or  any  portun  tfaflreo^  by  any  aatennptial  contract,  or  otherwise^  diall 
tie  liable  for  tiie  debts  of  hia  wife  contracted  before  marriage,  to  tlio  extant 
only  of  the  property  so  acquired:  Id.  A  married  woman  may  canae  the  lifo 
of  her  husband  to  be  insured  for  her  sole  use  and  benefit^  etc,  substantially 
as  in  Alabama^  mnpra;  but  provision  is  also  made  for  the  surrender  of  the 
policy  to  the  company  issuing  the  same,  and  that  the  same  may  be  bequeathedt 
where  the  wife  has  no  heirs:  Id.,  pp.  2337,  2339.  A  married  woman  may  act 
by  power  of  attorney,  aa  if  single:  Id.,  p.  2339.  And  husband  and  wife  may 
^nntarily  partition  lands  or  tenements  held  in  common,  aa  joint  tenants,  or 
as  tenants  by  entiretiea:  Id.,  p.  2339.  The  acknowledgment  of  a  manied 
woman  or  proof  of  the  execution  of  a  deed  or  other  instrument  may  be  made^ 
taken,  and  certified  in  the  same  manner  as  if  she  were  sole:  Id.,  p.  2233. 

Koflh  Cbroitiia.— The  liability  of  9^  feme  eoU  for  any  debts  owing,  or  cod- 
tracts  made  or  damagea  inoured,  by  her  before  marriage^  shall  not  be  impaired 
or  altered  by  such  nuurriage:  Code  N.  0.  1883,  sec.  1828.  No  woman  during 
her  coverture  shall  be  capable  of  making  any  contract  to  efifoct  her  real  or 
personal  estate,  except  for  her  necessary  personal  expenses,  or  for  the  support 
of  the  family,  or  such  as  may  be  necessary  in  order  to  pay  her  debts  existiog 
before  marriage,  without  the  written  ooosent  of  her  husband^  unless  she  be  a 
free  trader:  Id.,  aeo.  1828.  A  married  woman,  of  full  age^  may,  with  her 
husband's  consent^  become  a  free  trader:  Id.,  sea  1827.  The  husband,  hav- 
ing issue,  bom  alive,  is  entitled  to  an  estate  aftar  his  wife's  death  as  tenant 
by  the  curtesy  during  his  life,  in  aU  the  lands,  tenements,  and  hereditamenti^ 
whereof  lus  wife  was  beneficially  seised  in  deed  during  the  coverture^  etc., 
except  when  the  wife  shall  have  obtained  a  divorce  a  meH&a  H  <Aora»  and  ahall 
not  be  living  with  her  huaband  at  her  death,  or  when  the  hnaband  ahall 
bave  abandoned  his  wife,  or  shall  have  maliciously  turned  her  out  of  doon^ 
and  they  shall  not  be  living  together  at  her  death;  or  if  the  bnsband  ahall 
have  separated  himself  from  his  wife^  and  be  living  in  adultery  at  her  death, 
he  shall  not  be  tenant  by  the  curtesy  of  her  lands,  tenements,  and  herediti^ 
ments:  Id.,  sec  1838.  Every  married  woman  may  devise  and  bequeath  her 
real  and  personal  estate  aa  if  she  were  a  feme  eolt,  except  that  she  cannot 
thus  deprive  her  husband,  surviving,  of  his  estate  in  her  real  properly,  as 
tenant  by  the  curtesy:  Id.,  sec.  1839.  No  real  estate  belonging  at  the  time  el 
marriage  to  females,  married  since  the  third  Monday  of  November,  1848,  nor 
any  real  estate  by  them  subsequently  acquired,  nor  any  real  estate  acquired  on 
and  since  March  1,  1840,  hyfemee  covert,  who  were  such  on  the  third  Monday 
of  November,  1848^  shall  be  subject  to  be  sold  or  leased  by  the  husband  for 
the  term  of  his  own  life  or  any  less  term  of  years,  except  by  and  with  the  oon« 
sent  of  his  wife,  first  had  and  obtained,  to  be  ascertained  and  effaotnated  by 
deed  and  privy  examination,  according  to  the  rules  required  by  law  for  the 
sale  of  lands  belonging  to  femee  covert:  Id.,  sec  1840.  Wife  may  insure 
her  husband's  life  for  her  separate  use,  and  she  may  dispose  of  her  interest  in 
the  same  by  will,  notwithstanding  her  coverture:  Id.,  sec  1841.  A  divorce 
a  vineuio  causes  the  parties  to  lose  their  respective  rights  to  an  estate  by  the 
curtesy  or  dower,  and  all  right  to  any  years'  provisions  or  distributive  share 
i.i  the  personal  property  of  the  other,  and  all  right  to  administer  on  the 
estate  of  the  other,  and  every  right  and  estate  in  the  real  or  personal  estate 
of  the  other  party,  which  by  settiement  before  or  after  marriage  was  settled 
upon  such  party  in  consideration  of  the  marriage  only:  Id.,  sec  1843.  If  a  hus- 
band separate  himself  from  his  wife  and  live  in  adultery,  he  shall  lose  all  right 
au  J  estate  of  whatever  character,  in  and  to  her  personal  property  as  adminis- 
trator or  otherwise;  and  also  any  right  and  estato  in  the  property  of  hk 


May,  I860.]  Kibkpatrick  v.  Buford.  391 

wifa^  which  may  have  been  settled  upon  him  solely  in  consideration  of  the 
■laniage,  by  any  settlement  before  or  after  marriage:  Id.,  sec  1845.  A  mar* 
riad  inosnaa  must  acknowledge  separately  and  apart  from  her  hnsband  that 
she  executed  her  deed,  freely,  volontarily,  etc:  Id.,  sec.  1250. 

Ohkk — An  estate  or  interest,  legal  or  equitable,  in  real  property,  behmging 
to  a  woman  at  her  marriage,  or  which  may  have  come  to  her  daring  eorer- 
ture  by  oonveyance,  gift,  devise,  or  inheritance,  or  by  purchase  with  her  eepft- 
rate  mcwins  or  money,  shall,  together  with  all  rents,  profits,  and  issues  there* 
of,  be  and  remain  her  separate  property  and  under  her  control;  and  she  may, 
in  her  own  name,  during  coverture  make  contracts  for  labor  and  materials 
for  improving,  repairing,  and  cultivating  the  same,  and  also  lease  the  same 
for  any  period  not  exceeding  three  years.  This  section  shall  not  aflfoot  the 
estate  by  the  curtesy  of  a  husband  in  the  real  property  of  hie  wife  after  her 
decease;  but  during  the  life  of  such  wife,  or  any  heir  of  her  body,  such  estate 
shall  not  be  taken  by  any  process  of  law  for  the  payment  of  his  debts,  or  be 
conreyed  or  incumbered  by  him,  unless  she  join  herein  with  him  in  the  man- 
ner prescribed  by  law  in  regard  to  her  own  estate:  R.  S.  Ohio^  sea  3108. 
The  personal  property,  including  ri^^ts  in  action,  belonging  to  a  woman  at 
her  marriage,  or  coming  to  her  during  coverture  by  gift»  bequest^  or  inheri- 
tance, or  by  purchase  with  her  separate  money  or  means,  or  due  as  the  wages 
of  her  separate  labor,  or  growing  out  of  any  violation  of  her  personal  rights^ 
shall,  together  with  all  income,  increase,  and  profit  thereof,  be  and  remain 
her  separate  properly  and  under  her  sole  oontrc^  and  shall  not  be  liable  to  be 
taken  by  any  process  of  law  for  the  debts  of  the  husband.  This  section  shall 
not  affect  the  title  of  a  husband  to  personal  property  reduced  to  his  posses 
sion  with  the  express  assent  of  his  wife;  but  personal  property  shall  not  be 
deemed  to  have  been  reduced  to  possession  by  the  husband  by  his  use,  occo* 
pancy,  care,  or  protection  thereof,  but  the  same  shall  remain  her  separate 
property,  unless,  by  the  terms  of  raid  assent,  full  authority  is  given  by  the 
wife  to  the  husband  to  sell,  incumber,  or  otherwiw  dispose  of  the  same  for  his 
own  use  and  benefit:  Id.,  see.  3109.  The  separate  property  of  the  wife  shall  be 
liable  to  be  taken  for  any  judgment  rwidered  in  an  action  against  husband  and 
wife  upon  a  cause  exirting  against  her  at  their  marriage,  or  for  a  tort  com- 
mitted by  her  during  coverture,  or  upon  a  contract  made  by  her  concerning 
her  separate  property,  as  provided  in  eection  3108,  supra:  Id.,  sec.  3110.  A 
married  woman  may  be  authorized  to  act  m  a  /em$  iole^  when  her  husband 
deserts  her,  or  from  any  cause  neglects  to  prpV7de  for  his  family;  and,  as  such, 
may  acquire,  possess,  and  dispose  of  property,  real  and  personal,  and  make 
contracts  relative,  sue  and  be  sued  in  her  own  name:  IiL,  see.  3111.  The 
preceding  sections  shall  not  affect  any  rightu  w)\iph  vested  in  any  person  prior 
to  hlay  1,  1861:  Id.,  sec  3112.  The  acknowledgment  of  the  wife  must  be 
made  on  a  separate  examination,  etc,  as  in  other  states,  wpra:  Id.,  sec.  4107. 

Oregon. — ^The  property  and  pecuniary  righte  of  every  married  woman  at 
the  time  of  her  marriage,  or  afterwards  acquired  by  gift,  devise,  or  inheri- 
tanct,  shall  not  be  subject  to  the  debts  or  contracts  of  her  husband,  and  she 
may  manage,  sell,  convey,  or  devise  the  same  by  wilt,  to  the  same  extent  and 
in  the  same  manner  that  her  husband  cap  property  Monging  to  him:  Sees. 
Laws  Or.  1878^  sec  1,  p.  02.  When  property  is  owned  by  either  the  husband 
or  wife,  the  other  has  no  interest  therein  which  can  be  the  subject  of  contract 
between  them,  or  suoh  interest  as  will  make  the  same  liable  for  the  contracts 
or  liabilities  of  either  the  husband  or  wife  who  »  not  the  owner  of  the  prop- 
erty, except  as  provided  in  this  act:  Id.,  sec  2.  Should  either  the  husband 
sr  wife  obtain  posssMion  or  control  of  property  Mouging  to  the  other,  either 
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iMiora  or  aflv  mueAgbt  tiia  owner  of  the  pfoperty  may  mamtua  an  actioD 
tlwiofui,  or  for  any  ri|^t  growing  oat  of  t^e  Bame,  in  the  nine  maiiTinr  aad 
•stent  M  if  they  were  uunanied:  Id.,  tec.  8.  For  all  civil  injnxiea  oonunit- 
ted  by  a  manned  woman,  damagee  may  be  reoovered  from  her  alone:  Id.*  sec. 
4.  A  oQBveyanoe^  tranafer,  or  lien  executed  by  either  hnaband  or  wife  to  or 
in  faTor  of  tiie  other,  ahall  be  valid  to  the  aame  extent  aa  between  other  per- 
aona:  Id.,  eee.  fi.  A  husband  or  wife  m»y  constitate  the  other  his  or  her  at- 
torney in  fact,  to  oontrol  or  dispose  of  his  or  her  property  for  their  nmtnal 
benefit^  and  may  revoke  the  same  to  the  same  extent  and  maTianr  aa  other 
persona:  Id.,  sec  6i.  A  wife  may  receive  the  wages  of  her  personal  labor,  and 
"1**"*""  an  actioa  therefor  in  her  own  name,  and  hold  the  same  in  her  own 
ii^t>  and  ahe  may  proaeoate  and  defend  ail  actiona  at  law  or  in  equity, 
lor  the  preservation  and  protection  of  her  rigfata  and  property,  aa  if  nnmar- 
lied:  Id.,  sec.  7.  Neither  husband  or  wife  is  liable  for  the  debts  of  the  other 
incurred  before  marriage,  and  except  as  herein  otherwise  declared,  they  are 
not  liable  for  the  separate  debts  of  each  other,  nor  is  the  rent  or  income  of 
such  property  liable  for  the  separate  debts  of  the  other:  Id.,  sea  S.  Contracta 
may  be  made  by  a  wife,  and  Uabilitiea  incurred,  and  the  same  enforced  by  or 
against  her  to  the  same  extent  and  in  the  same  manner  aa  if  ahe  were  un- 
married: Id.,  sec  9.  The  expensea  of  the  fiunily  and  the  education  of  the 
children  are  chargeable  upon  the  property  of  both  husband  and  wife,  or  either 
of  them,  and  in  relation  thereto  they  may  be  sued  jointl/  or  separately:  Id., 
■ec  10.  The  husband  and  wife  may,  by  joint  deed,  convey  her  separate  real 
sstate^  as  she  might  do  by  her  separate  deed  if  ahe  were  unmarried,  but  the 
wife  shall  not  be  bound  by  any  covenant  contained  in  such  Joint  deed;  and 
she  must  acknowledge  the  same  separate  and  apart  from  her  husband,  etc: 
Gen.  Laws  Or.  1843-1872^  sees.  1,  14»  pp.  515,  517. 

PemuiflvankL — Eveiy  species  and  description  of  property,  whether  oonsiBt 
ing  of  real,  personal,  or  mixed,  which  may  be  owned  by  <nr  belong  to  any  ain- 
gle  woman,  shall  continue  to  be  the  property  of  such  woman  aa  fully  after 
her  marriage  as  before;  and  ail  such  property,  of  whatever  name  or  kind, 
which  shall  accrue  to  any  married  woman  during  coverture,  by  will,  descent, 
deed  of  conveyance,  or  otherwise,  shall  be  owned,  used,  and  enjoyed  by  such 
married  woman  as  her  own  separate  property;  and  the  aaid  property,  whether 
ovmed  by  her  before  marriage,  or  which  shall  accrue  to  her  aftenrarda,  shall 
not  be  subject  to  levy  and  execution  for  the  debts  or  liabilities  of  her  hus- 
band, nor  shall  such  property  be  sold,  conveyed,  mortgaged,  transferred,  or 
in  any  manner  incumbered  by  her  husband,  without  her  written  consent,  etc 
Execution  may  issue  against  the  property  of  the  wife  for  her  debts:  Bi^t- 
ly's  Purdon's  Dig.  Pa.  1700-1883,  sec  lOi,  p.  585,  sec  13»  p.  115a  A  max^ 
ried  woman  may  dispose  of  her  property  by  will:  Id.,  sec  14,  p.  1151.  In 
auita  for  necessaries,  an  aUas  execution  may  be  issued  and  satisfied  out  of  the 
separate  property  of  the  wife,  where  the  original  againat  the  husband  haa 
been  returned  unsatisfied:  Id.,  sec  15,  p.  1151.  Upon  the  death  of  the 
owning  personal  property,  the  husband  is  first  entitled  to  letters  of 
tration.  If  ahe  have  no  heirs,  the  husband  takes  it  absdntely.  If  she  havo 
children,  they  take  ahare  and  ahare  alike  with  the  husband:  Id.,  sec  16,  p. 
1152.  Beal  estate  of  wife  descends  acoordiog  to  intestate  laws,  but  the  hus- 
band ahaU  not  be  deprived  of  his  right  as  tenant  by  curteay:  Id.,  aec  17. 
Wife'a  real  eatate  is  not  subject  to  execution  during  her  life  on  aoooont  of  the 
hnsband*a  interest  therein  aa  tenant  by  curteay:  Id.,  sec  18.  A  married 
woman  may  obtain  the  appointment  of  a  tmstee  to  manage^  oontrol,  and 
hmt  property,  but  it  shall  nq^  be  the  huaband  <tf  the  petitioner* 
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iar  wif a'fl  Mpuvto  prcperty  nmy  be  bran j^t  jointly  with  her  hnsbaod  to  her 
nee,  and  a  reooreiy  ahall  go  to  her  exdnatve  benefit:  Id.,  sea  20.  A  mar- 
zied  woman  may  be  sned,  without  joining  her  hnsband,  for  neoaaiariea  or  for 
improvementi,  etc,  upon  her  separate  eatate,  where  her  hosband  has  deserted 
her,  or  separated  himself  from  her,  etc :  Id.,  see.  21.  Amarried  woman  may 
ane  without  the  intervention  of  a  tnistee  where  she  has  been  deserted,  or 
abandoned,  or  driren  from  her  home  by  her  hnaband,  and  she  may  make  aa- 
aignments  and  indorsements  of  evidences  of  debt  against  her  hnaband  or  any 
other  person,  with  like  effeot  aa  if  she  were  sole:  Id.,  see.  23.  A  married 
woman  may  loan  money,  her  separate  property,  to  her  hnsband,  and  take  se- 
cond therefor:  Id.,  sec  24.  The  hnsband  may  be  anthoriied  to  manage  his 
wife's  separate  eatate,  in  case  of  her  insanity,  by  giving  security  therefor: 
Id.,  sec  25.  The  power  of  the  wife  is  not  so  restricted  bnt  that  die  can,  by 
virtue  of  any  authority  or  appomtment  contained  in  any  deed  or  will,  grants 
beqneath,  devise,  or  otherwise  dispoee  of  property  held  in  trust  for  her  sole 
and  separate  use:  Id.,  sec  26.  A  deserted  wife,  or  one  whom  the  husband  fails 
to  provide  for,  may  obtain  the  privileges  of  a  sole  trader,  and  her  property, 
real  and  personal,  howsoever  acquired,  shall  be  subject  to  her  free  and  abeo- 
Inte  disposal  during  life,  or  by  will,  without  any  interference  from  her  hu^ 
band;  and  in  case  of  her  intestacy,  shall  go  to  her  next  of  kin,  as  if  he  were 
previously  dead:  Id.,  sec  27,  p.  1154.  In  case  of  desertion,  the  husband  for- 
feits all  right  to  his  wife's  estate:  Id.,  sec  30.  A  married  woman  may  give  a 
refunding  bond,  where  she  is  entitled  to  a  legacy:  Id.,  sec  36.  No  judgment 
obtained  against  the  husband  of  any  married  woman,  before  or  during  mar- 
riage, shall  bind  or  be  a  lien  upon  her  real  estate,  or  upon  any  interest  the 
hnaband  may  be  entitled  to  therein  as  tenant  by  the  curtesy:  Id.,  s^  37. 
A  married  woman  owning  shares  of  capital  stock  of  railroad  company  may 
aell  and  transfer  the  same  as  if  sole:  Id.,  sec.  40.  And  she  may  purchase 
sewing-machines  for  her  own  use  without  her  husband  joining  in  the  contract. 
The  separate  earnings  of  the  wife  shall  belong  to  her:  Id.,  sec  42,  p.  1156. 
A  married  woman  may  transfer  her  stocks  and  loans:  Id.,  see  44.  A  mar- 
ried woman  owning  any  mortgage  or  judgment  may  lawfully  seU,  assign, 
transfer,  or  satisfy  the  same  of  record,  with  like  effect  as  if  she  were  unmar- 
ried: Id.,  sec  45.  The  wife  of  an  insane  husband  may  dispoee  of  her  lands, 
l»y  deed  or  otherwise,  or  bind  the  same  by  mortgage,  aa  if  she  were  sole^ 
without  her  husband  joining:  Id.,  sec  47.  A  married  woman  may  dispose  of 
her  separate  property  by  wilh  Id.,  sec  14^  p.  1151,  sec  2,  p.  170K9.  A  mar- 
ried woman  may  hold  stock,  etc:  Id.,  sec  17,  p.  225.  Where  any  estate  in 
landsi,  tenements^  hereditaments,  or  any  property,  real  or  personal,  has  been 
heretofore,  by  any  will  or  other  instrument  taking  effect  subsequent  to  April 
11,  1848,  devised,  conveyed,  given  to,  or  in  any  way  acquired  by  any  married 
woman,  to  or  for  the  separate  use,  or  aa  her  separate  estate,  without  the 
intervention  of  a  trustee,  and  the  same  shall  heretofore  have  been  con- 
veyed or  mortgaged  by  her,  by  any  deed  or  instrument  duly  acknowl- 
edged by  her  and  in  which  her  husband  has  joined  as  a  party,  the  said 
conveyance  or  mortgage,  and  the  estatea  and  interests  thereby  created, 
ahaU  be,  and  be  taken  to  be,  of  like  force  and  eflfoct^  in  all  respects,  aa 
if  the  aame  had  been,  given  and  executed  under  and  in  the  due  exercise 
of  a  power  authorizing  such  conveyance  or  mortgage^  contained  in  the  in- 
atrument  by  which  the  seperate  estate  of  the  said  married  woman  was  cre- 
ated; provided,  that  this  act  shall  not  affect  any  case  heretofore  finally  adju- 
dicated: Id.,  sec  110,  p.  586.  But  nothing  contained  in  the  first  section  el 
the  act  to  which  this  is  a  supplement  shall  be  taken  to  affect  or  apply  to  the 
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■epuato  eftiito  of  a  maniod  woman,  where  the  right  to  oonToy  or  incamber 
the  flame  has  been  withheld  in  the  deed,  will,  or  other  instrament  by  which 
the  said  flepaxate  estate  of  the  said  married  woman  wia  created:  IiL,  aec.  111. 
V^ife's  acknowledgment  may  be  made  the  same  as  when  she  joins  her  hna> 
band  in  conveying  his  real  estate,  in  which  conveyanoes  she  may  join  not- 
withstanding her  minority:  Id.,  sec.  109,  p.  586,  sec  32,  p.  571. 

R/ukle  Island, — ^The  real  estate,  chattels,  and  personal  estate  which  are 
the  property  of  any  woman  before  marriage,  or  which  may  become  the  prop- 
erty of  any  woman  after  marriage,  or  which  may  be  acquired  by  her  own  in- 
dastry,  shall  be  absolutely  secured  to  her  sole  and  separate  use;  neither  the 
flame,  nor  the  rents,  profits,  or  income  of  the  same,  nor  any  part  thereof  shall 
be  liable  to  be  attached  or  in  any  way  taken  for  the  debts  of  the  hnsliand, 
either  before  or  after  his  death;  and  upon  the  death  of  the  husband  in  the 
life-time  of  the  wife,  shall  be  and  remain  her  sole  and  separate  property:  Pub. 
Stats.  R.  I.  1882,  c  166,  sec.  1.   Proceeds  of  sales  of  the  same  shall  be  secored 
to  the  wife:  Id.,  sec  2.    The  husband,  however,  may  receipt  for  her  rents 
and  profits,  and  discharge  for  the  same,  unless  the  wife  interferes  by  notice^ 
in  which  case,  that  act  must  be  done  by  herself  alone:  Id.,  sec  S.    The  covo- 
nants  and  agreements  of  a  married  woman,  hereafter  made,  reUting  to  the 
real  estate^  chattels  real,  household  furniture,  plate^  jewela^  stock,  or  shares 
in  the  capital  stock  of  any  incorporated  company,  money  on  deposit  in  any 
savings  bank  or  institution  for  savings,  with  the  interest  thereon,  or  debts 
secured  by  mortgage  on  property,  which  are  the  property  of  any  woman  be- 
fore marriage,  or  which  may  become  the  property  of  any  woman  after  mar> 
riage,  shall  be  binding  upon  her  and  her  legal  representatives  when  made  by 
deed  in  which  such  married  woman  joins  with  her  husband,  such  deed  to  be 
acknowledged  by  such  married  woman  in  the  manner  provided  for  in  section 
8,  n\/ra:  Id.,  sec  4.    Any  property  just  mentioned  in  the  preceding  section, 
except  real  estate,  shall  not  be  sold,  leased,  or  conveyed  by  the  husband,  un- 
less by  deed  in  which  the  wife  shall  join  as  grantor,  which  deed  shall  be  ao- 
knowledged  in  the  same  manner  as  her  conveyance  of  real  estate:  Id.,  sec  A. 
She  may  sell  and  convey  any  other  personal  property  than  that  mentioned,  as 
if  she  were  sole,  and  her  contracts  relative  thereto  will  stand  on  the  same 
footing  as  if  they  had  been  made  before  marriage:  Id.,  sec  6.    'Wife's  realty 
may  be  conveyed  by  joint  or  sefMurate  deeds:  Id.,  sec  7.    But  the  wife's  deed 
must  be  acknowledged  on  a  separate  and  private  examination,  etc:  Id.,  sec 
8.     If  she  refuses,  only  the  husband's  interest  passes:  Id.,  sec  9.    Wife  may 
execute  deed  by  power  of  attorney  executed  with  the  formalities  required  in 
her  deeil:  Id.,  sec.  10.    Married  woman  may  dispoee  of  her  realty  and  per- 
sonal estate  by  will  properly  executed:  Id.,  sec  13.  No  act  of  the  wife,  how- 
ever, shall  impair  the  husband's  right  as  tenant  by  the  curtesy,  or  his  right 
of  administration  over  his  wife's  undisposed  of  perstmalty:  Id.,  sec.  14.     A 
married  woman's  separate  property  is  subject  to  attachment  and  execntiou 
for  her  debts  contracted  both  before  and  after  marriage:  Id.,  sec  15.   Actions 
respecting  a  married  woman's  separate  property  are  to  be  prosecuted  or  de- 
fended jointly,  except  in  the  case  of  a  trustee;  and  property  recovered  may 
be  invested  and  secured  to  the  wife:  Id.,  sees.  16,  17.    A  trustee  may  be  ap- 
pointed to  sue  for,  recover,  and  hold  the  wife's  separate  property:  Id.,  sec 
18.     The  wife,  or  other  person  in  her  behalf,  may  insure  her  husband's  life  to 
Uie  extent  of  ten  thousand  dollars  for  her  sole  and  separate  use,  and  may  have 
a  trustee  appointed  to  hold  and  manage  her  interest  in  such  policy:  Id.,  sees. 
21,  22.    A  deserted  wife  may  bo  authorixed  to  sell  and  convey  her  real  and 
personal  estate,  and  may  have  the  earnings  of  her  minor  children  in  her  cos- 
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tody,  and  in  her  own  name  sae  and  be  sued,  as  if  she  were  single:  Id.,  tec  23. 
The  same  is  troe  of  the  wife  of  an  insane  man,  and  she  may  be  fnrtiier  author- 
iied  toact  as  a  sole  trader:  Id.,  sec.  24.  She  may  also  be  authorized  to  trans- 
act bnainees  in  her  own  name,  when  she  has  come  into  the  state  without  her 
husbiind,  and  has  resided  there  without  her  husband  for  one  year  contin- 
uously. In  such  case,  she  may  make  contracts,  prosecute  and  defend  suits  in 
her  own  name,  and  dispose  of  such  of  her  property  as  she  may  acquire  by  her 
own  industry  or  otherwise:  Id.,  e.  16S,  sec.  1,  p.  420. 

£otUk  CaroUiUL — ^Xhe  real  and  personal  estate  of  a  married  woman,  whether 
held  by  her  at  the  time  of  her  marriage  or  accrued  to  her  thereafter,  either  by 
gift,  grant,  inheritance,  devise,  purchase,  or  otherwise,  shall  not  be  subject 
to  leyy  and  sale  for  her  husband's  debts,  but  shall  be  her  separate  property: 
R.  S.  S.  C.  1882,  seo.  2035.  A  married  wonum  shall  have  power  to  be- 
queath, deriae,  or  couYey  her  separate  property  in  the  same  manner  and  to 
the  same  extent  as  if  she  were  unmarried;  and,  dying  intestate,  her  property 
diall  descend  in  the  same  manner  as  the  law  prorides  for  the  deecent  of  the 
properly  of  husbands;  and  all  deeds,  mortgages,  and  legal  instruments  of 
whatever  kind  shall  be  executed  by  her  in  the  same  manner,  and  have  the 
same  legal  force  and  effect*  as  if  she  were  unmarried:  Id.,  sec.  2036.  A  mar- 
ried woman  shall  have  the  right  to  purchase  any  species  of  property  in  her  own 
nsme,  and  to  take  proper  l^gal  conveyances  therefor,  and  to  contract  and  be 
contracted  with  as  to  her  separate  property  in  the  same  manner  as  if  she  were 
■nmarried;  Id.,  sec.  2037. 

TtHMnee. — All  personal  property  belonging  to  any  married  woman,  whether 
icquired  before  or  after  marriage,  shall  be  exempt  from  the  liabilities  of  the 
husband  contracted  before  marriage:  €k)de  Tenn.  1884,  sea  3341.  So  the 
rents  and  profits  of  any  separate  property  of  a  married  woman  shall  be  free 
from  the  liabilities  of  the  husband,  but  his  right  as  tenant'by  the  curtesy  is 
to  be  saved:  Id.,  sec  8343.  No  husband  shall  be  responsible  for  the  liabili- 
ties of  his  wife  incurred  by  her  previous  to  marriage.  His  marital  rights, 
however,  shall  not  so  attach  to  his  wife's  property,  owned  by  her  at  the  time 
of  marriage,  or  which  she  may  become  the  owner  of  subsequent  to  her 
marriage,  as  heir  or  distributor,  as  to  prevent  creditors  of  tiie  wife  from 
rabjecting  her  property  to  the  satisfaction  of  their  debts:  Id.,  sea  3342.  The 
husband's  interast  in  his  wife's  real  estate,  acquired  either  before  or  after 
marriage,  is  exempt  from  execution  for  his  debts;  nor  can  they  l>e  ejocto<l  by 
virtue  of  any  decree  against  the  husband;  and  tlie  husband  cannot  sell  hii 
wife's  real  estate  during  her  life  without  her  joining  in  the  cunveyanco,  as 
prescribed  by  law:  Id.,  sea  3338.  But  this  exemption  of  the  husUauila  in- 
terest in  his  wife's  lands  from  sale  shall  not  extend  beyond  his  wife's  Jife: 
Id.,  sea  3339.  The  prooeeds  of  a  wife's  separate  real  or  personal  property 
cannot  be  paid  to  any  person  except  by  her  consent  evidenced  in  a  formal 
manner:  Id.,  seo.  3340.  The  insurance  on  a  husband's  life,  effected  by  him- 
sdf,  goes  to  the  wife  and  children,  free  from  any  liability  of  the  husband: 
Id.,  sea  3335.  The  wife  may  insure  her  husband's  life  for  her  own  sole  and 
•eparate  use,  free  from  his  debts:  Id.,  sea  3336.  Property  acquired  by 
SD  abandoned  wife*  or  one  who  has  been  discharged  or  driven  from  her  hus- 
band's residence,  and  while  living  separate  from  him,  is  exempt  from  execu- 
tion for  his  debts:  Id,  sea  3344*  The  wife  of  an  inaano  husband  may  act  ai 
a  smgle  woman,  and  property  acquired  by  her  is  likewise  exempt  from  exe- 
eutioQ  for  her  husband's  debts:  Id,  sea  3345.  Married  women  over  the  ago 
of  twenty-one  years,  owning  the  fee,  or  other  legal  or  equitable  interest  or 
Mtate  in  real  estate,  who  have  abandoned  their  husbands,  or  who  may  refuse 
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to  live  or  oohftbit  with  their  husbands,  or  whoae  huabande  may  be  mm  eompm 
mentiBf  insane,  or  of  nnsoand  mind,  or  whose  husUands  may  fail  or  refaee  to 
cohabit  with  or  have  abandoned  them,  shall  have  the  same  powers  of  diapoai- 
tion,  by  will  deed,  or  otherwise,  as  are  iKisBeesed  by  imroarried  woman:  Id^ 
see.  3346.    The  powers  of  said  married  women  to  sell,  oouvey,  devise,  cliaigeb 
or  mortgage  their  real  estate  shall  not  depend  npon  the  cononiTence  of  tiM 
hnsbandy  or  his  consent,  where  her  privy  examination  has  been  made  befiK« 
the  proper  officer:  Id.,  sec.  8347.    A  married  woman's  separate  estate  is  lia^ 
ble  for  her  debts  for  necessaries:  Id.,  sec  3348.    A  deed  or  will  evidencing  a 
married  woman's  title  to  her  property,  and  a  schedule  of  property  inherited 
is  to  be  recorded:  Id.,  sec.  3349.    A  married  woman,  owning  a  separate 
estate  settled  npon  her,  and  for  her  separate  nse,  may  dispose  of  it  by  deed 
or  otherwise,  unless  this  power  is  expressly  withheld  in  the  deed  or  will  cre- 
ating the  estate:  Id.,  sec.  3350.    A  married  woman  may  dispose  of  her  real 
property  by  will  as  if  she  were  singlio,  bat  the  husband's  tenancy  by  cortesEy 
must  be  saved:  Id.,  sec.  3351.    Upon  a  decree  dissolving  a  marriage^   the 
wife  is  entitled  to  her  separate  property,  and  may  recover  the  same,  subjeet^ 
however,  to  the  rights  of  creditors  who  were  such  before  the  decree:  Id.,  see. 
8328.    When  a  marriage  is  dissolved  at  the  suit  of  the  husband,  his  rights  in 
the  property  of  his  wife  remain  unimpaired,  and  he  may  sue  for  and  reco>ver 
her  personal  estate  in  possession  or  in  action.    A  wi&  divorced  for  adultery, 
and  afterwards  openly  cohabiting  at  bed  and  board  with  the  adulterer,  shall 
be  incapable  of  alienating,  either  directly  or  indirectly,  any  of  her  lands;  her 
deeds,  wills,  appointments,  and  conveyances  thereof  will  be  void;  and  after 
her  death,  descend  or  be  distributed  as  if  she  had  died  intestate:  Id.,  sea 
3331.    Acknowledgment  of  deed  of  husband  and  wife  must  be  made  by  wile 
upon  privy  examination:  Id.,  seo.  2891. 

Texas. — ^All  property,  both  real  and  personal,  of  the  wife,  owned  or  Haimad 
by  her  before  marriage,  and  that  acquired  afterward  by  gift,  devise^  or 
descent,  as  also  the  increase  of  all  lands  thus  acquired,  shall  be  the  separate 
property  of  the  wife;  but  during  the  marriage  the  husband  shall  have  the  sole 
management  of  all  such  property:  B.  S.  Tex.  1879,  art  2851.  The  wife  may 
contract  debts  for  necessaries  fumiahed  herself  at  children.  Fcur  snob  debts^ 
and  for  those  incurred  by  the  wife  for  the  benefit  of  her  separate  property, 
she  must  be  sued  jointly  with  her  husband:  Arts.  2864^  1205.  And  in  sach 
cases  if  it  satisfactorily  appear  to  court  and  jury  that  the  debts  so  contracted 
or  expenses  so  incurred  were  legitimate,  reasonable^,  and  proper,  judgment 
may  be  rendered  and  execution  be  levied  either  upon  the  common  property 
or  separate  property  of  the  wife,  at  plaintiff's  option:  Id.,  art.  2865.  If  the 
husband  fail  or  refuse  to  support  his  wife  from  the  proceeds  of  the  lands 
she  may  have,  or  fail  to  educate  her  children  as  the  fortune  of  the  wife  would 
justify,  she  may,  in  either  case,  complain  to  the  county  court,  which  upon 
satisfactory  proof  shall  decree  that  so  much  of  such  proceeds  shall  be  paid  to 
the  wife  for  the  support  of  herself  and  for  the  nurture  and  education  of  her 
children  as  the  court  may  deem  necessary:  Id.,  art  2858.  The  marital 
rights  of  persons  married  in  other  oountries,  who  may  remove  to  this  state^ 
shall,  in  regard  to  property  acquired  in  this  state  during  the  marriage,  be 
regulated  by  the  laws  of  this  state:  Id.,  art  2850.  Pending  divorce  ptor 
ceedings,  the  wife  may,  for  the  preservation  of  her  rights,  require  an  inventory 
and  an  appraisement  to  be  made  of  both  the  real  ^d  personal  estate  whidi 
are  in  the  possession  of  the  husband,  and  an  injunction  restraining  him  from 
disposing  of  any  part  thereof  in  any  manner:  Id.,  art  2868.  The  husband 
and  wife  shall  join  in  conveying  the  wife's  separate  real  proper^,  audit  is  not 
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eflbetive  imtQ  she  tcknowledges  privately  and  apart  from  her  bttibaad  that 
•he  exeeoted  her  deed  freely,  Tolnntarily,  eta:  Id.,  art.  669.  Hie  husband 
may  rftte  either  alone  or  jomtiy  with  his  wife  for  the  reooveiy  of  any  teparate 
property  of  the  wife;  and  in  ease  he  fail  or  neglect  to  do  eo^  she  may,  by  aa- 
thoirity  of  oonrt^  sne  for  it  in  her  own  name:  Id.,  art.  1204.  And  she  may 
by  last  will  and  testament  aathorixe  her  sunriying  hnsband  to  manage  and 
oontrbl  her  separate  estate:  Id.,  art  4974. 

Utah  TerrUory. — ^AU  property  owned  by  either  spouse  before  marriage,  and 
tiiat  acquired  afterwards  by  gift,  bequest,  derise,  or  descent,  with  the  renti^ 
tasaes,  and  profits  thereof,  is  the  separate  property  of  that  spouse  by  whom 
the  same  is  so  owned  or  aoqnired,  and  separate  property  owned  or  aoqoired 
aa  specified  above  may  be  held,  managed,  controlled,  transferred,  and  in  any 
manner  disposed  of  by  the  spouse  so  owning  or  acquiring  it,  without  any 
limitation  or  restriction  by  reason  of  marriage:  Gomp.  Laws  of  Utah,  1876^ 
aec.  1020^  p.  342.  Either  spouse  may  sue  or  be  sued,  plead  and  beimplaaded, 
or  defend  and  be  deftided  at  law:  Id.,  sec  1021.  A  married  woman  may 
oonToy  any  of  her  real  artate,  or  any  interest  therein,  by  oooTeyanee  thereof 
ezecated,  etc,  in  the  nme  manner  as  that  of  other  persons:  Id.,  sec  647, 
p.  262. 

VemunU. — ^Personal  property  and  rights  of  personal  action  acquired  by  a 
married  woman  during  coverture,  by  inheritance  or  distribution,  shall  be  her 
sole  and  separate  property:  R.  S.  Vt.  1880,  sec.  2322.  So  stocks  and  bonds 
given  her  by  a  parent^  witli  the  proceeds  and  dividends  thereof,  are  hers 
solely,  and  not  subject  to  her  husband's  debts,  except  such  aa  the  annual 
products  of  her  real  estate  are  liable  for:  See  ir\fira;  and  she  may  dispose  of 
them  as  if  unmarried:  Id.,  sec  2323.  The  rents,  issues,  and  products  of  the 
wife's  realty  and  proceeds  from  the  sale  thereof,  and  her  huaband's  interest 
in  real  estate  belonging  to  her  before  marriage,  or  which  she  acquires  by  gift, 
grant,  devise,  or  inheritance,  during  coverture,  shall,  during  coverture,  be 
exempt  from  attachment  or  execution  for  the  sole  debts  of  her  husband,  ex- 
cept for  necessaries  for  his  wife  and  family,  and  for  debts  for  labor  or  mate- 
rials furnished  upon  or  for  the  cultivation  or  improvement  of  such  real  estate 
subsequent  to  November  20,  1861:  Id.,  sec.  2324.  Husband's  conveyance  of 
such  rents,  issues,  and  products,  or  of  an  interest  in  such  real  estate,  is  in- 
valid unless  the  wife  Joins  and  acknowledges  the  deed,  as  in  the  case  of  a 
canveyanoe  by  husband  and  wife  of  the  real  estate  of  the  wife:  Id.,  sec.  2325. 
Ptooeeda  of  wife's  realty  taken  for  a  public  use,  or  damaged  by  reason  of  the 
exercise  thereof,  shall  be  invested  and  secured  to  her:  Id.,  sec  2326.  A  de- 
serted wife,  or  one  whom  her  husband  fails  to  support,  may  be  invested  with 
the  rights  of  a  /erne  aofe,  and  is  entitled  to  her  earnings  and  those  of  her 
minor  children:  Id.,  sees.  2327,  2328.  She  may  be  authorized  to  sell  and  con- 
vey her  realty  and  the  undisposed  of  personalty  of  the  husband  which  came 
to  him  by  reason  of  the  marriage.  The  proceeds  may  be  used  for  family  sup- 
port: Id.,  sees.  2329,  2330;  and  a  person  holding  money  or  other  personal 
estate  to  which  the  husband  is  entitled  in  her  right  may  be  authorized  by 
oourt  to  pay  and  deliver  the  same  to  the  wife,  who  may  be  authorlEed  to  give 
a  valid  discharge:  Id.,  sec.  2329.  If  a  married  woman  holds  real  estate  in 
her  own  rights  and  her  husband,  by  criminal  conduct  towards  her,  or  by  ill 
^Btig^  gives  her  cause  to  live  separate  from  him,  she  may  be  authorized  by 
court  to  enjoy  her  realty:  Id.,  sees.  2331-2333.  So  the  wife  of  a  state-prison 
convict  shall  be  deemed  an  unmarried  woman  so  far  as  to  conduct  business, 
etc,  and  the  provisions  applicable  to  a  deserted  wife  apply  equally  to  her: 
Id.,  sec  2334.    A  wife  may  have  her  husband's  life  insured  for  her  sole  ben* 


898  KiRKPATRicK  V.  BuFOBD.  [Arkauna, 

efit  Hie  amount  of  the  insoraaoe  may  be  made  payable  to  her  ehildrcD,  if 
•he  die  before  her  husband.  The  policy  may  be  aan^pMd  or  surrendered,  and 
if  not  assigned,  it  will  inure  to  the  sole  benefit  of  the  wife  and  children:  Id., 
sees.  2340-2343.  The  beneficiary  in  a  life  insurance  policy  takes  the  ezdn- 
sive  benefit:  Id.,  sec.  2345.  Upon  the  dissolution  of  a  maniage,  by  a  divoros 
or  sentence  of  nullity,  for  any  cause  except  that  of  adultery  oommittod  by 
the  wife,  the  wife  shall  be  entitled  to  the  immediate  poasession  of  her  red 
estate,  as  if  her  husband  were  dead:  Id.,  sec  2380.  But  when  a  diToroe  is 
decreed  for  adultery  committed  by  the  wife,  the  husband  shall  hold  her  per- 
sonal estate  forever,  and  her  real  estate  so  long  as  they  both  live;  and  if  he 
survives  her,  and  there  has  been  issue  of  the  marriage  boni  alive^  he  dnil 
hold  her  real  estate  for  the  term  of  his  own  life  as  tenant  by  the  coits^. 
But  the  court  may  provide  for  the  wife's  subsistence:  Id.,  sec.  2384.  A  mar- 
ried woman  may  dispose  of  her  real  and  personal  property  1>y  will:  Id.,  see. 
2(l39.  She  may  be  paid  a  deposit,  credited  to  her  in  asavinga  bank,  and  give 
a  receipt  therefor:  Id.,  seo.  3578.  But  the  bank  is  not  to  be  trusted  for  the 
funds  on  deposit  if  they  belong  to  her  in  her  own  ri^t:  Id.,  see.  3577.  The 
real  estate  of  a  married  woman  may  be  charged  witli  a  madianio's  lien:  Id., 
sec  1987.  In  carrying  on  business  in  her  own  name^  her  sole  property  may 
be  taken  on  execution:  Id.,  sec  2321.  She  may  joia  with  guardiaii  of  hus- 
band to  make  partition:  Id.,  sec  1924.  A  husband  and  wife  may,  by  their 
Joint  deed,  convey  the  real  estate  of  the  wife,  acknowledged  and  recorded, 
but  the  wife  shall  not  be  bonnd  by  a  covenant  oontained  in  such  Joint  deed: 

Fttyjnio. — ^Tbe  real  and  penonal  property  of  any  female  who  may  hereafter 
marry,  and  which  she  shall  own  at  the  time  of  her  marriage^  and  the  renta, 
issues,  and  profits  thereof  and  any  property,  real  or  personal,  acquired  by  a 
married  woman,  as  a  separate  and  sole  trader,  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  nor  be  liaUe  for  his  debts,  and  shall  be  and  coatinne 
her  separate  and  sole  property;  and  any  such  married  woman  shall  have  power 
to  contract  in  relation  thereto,  or  for  disposal  thereof  and  may  sue  and  be 
sued  as  if  she  were  a  /erne  toiU;  provided  that  her  husband  shall  join  in  any 
oontract  in  reference  to  her  real  or  personal  property,  other  than  such  as  she 
may  acquire  as  a  sole  trader;  and  shall  be  joined  with  her  in  any  action  by  or 
against  her;  and  provided  further,  that  nothing  herein  contained  shall  deprive 
her  of  the  power  to  create,  without  the  conourrenoe  of  her  hnaband,  a  charge 
upon  such  sole  and  separate  estate  as  ahe  would  be  empowered  to  chaig* 
without  the  concurrence  of  Ijer  husband,  if  this  act  had  not  been  passed:  Seea 
Laws  Va.  1876-7,  p.  333.  All  real  and  personal  estate  hereafter  ao- 
quired  by  any  woman,  whether  by  gif  t^  grant,  purchase,  inheritance,  devise, 
or  bequest^  shall  be  and  continue  her  sole  and  separate  estate,  subject  to  the 
provisions  and  limitations  of  the  preceding  section,  although  the  marriage  maj 
have  been  solemnized  previous  to  the  passage  of  this  act;  and  she  may  devise 
and  bequeath  the  same  as  if  she  were  unmarried;  and  it  shall  not  be  liable  te 
the  debts  and  liabilities  of  her  husband;  provided,  that  nothing  contained  ia 
this  act  slioll  Ix)  construed  to  deprive  the  husband  of  curtesy  in  the  wife's 
real  estate,  nor  the  wife  of  a  dower  in  her  husband's  estate;  anil  provitle<] 
further,  that  the  sole  and  separate  estato  created  by  any  gift,  grant,  devise, 
or  bequest  shall  be  held  according  to  the  terms  and  powers,  and  be  subject 
to  the  provisions  and  limitations  thereof,  and  to  the  provisions  and  Umitationa 
of  this  act,  so  far  as  they  are  in  conflict  therewith;  provide<l  that  notbiug 
herein  contained  shall  be  so  construed  as  to  modify  or  alter  section  7  of  chap- 
ter 123  of  the  code  of  1873^  except  as  hereinafter  provided;  that  is  to  say. 
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vkn  the  wife  is  a  minor,  haViiig  an  estate  in  the  faanda  of  a  gnarfiMi,  it  ihall 
not  be  lawful  fer  w^d  guardian  to  pay  or  torn  over  her  eitate  before  die 
ittuns  the  age  of  twenty-one  yean^  nofewithetuiding  her  mairiage:  Seei. 
lawiVa.  1877-8^  aec  2;  pp.  247,  24& 

Watkuiffbm  Territory, — ^Eveiy  married  peraon  ehaU  hereafter  have  the  eame 
ri^t  ud  liberty  to  acquire,  ludd,  enjoy,  and  di^oee  of  every  epeeiee  of  prop- 
erty, tod  to  ene  and  be  ened,  aa  if  he  or  aiie  were  unmarried:  Waeh.  Code 
1881,  aec.  2396.  Hnaband  and  wile  must  prove  good  laitli  of  tranaactiona 
between  themselves  direetly,  or  by  the  interventiaa  of  aome  third  person,  if 
qoertioDed:  Id.,  eea  2307.  A  wife'e  property  ri|^ta  are  eqnal  to  thoee  of  the 
hubaad:  Id.,  aeo.  2308.  Seotiona  1,  3^  4^  6, 7, 8^  0,  and  10  of  Oregon  general 
bin»  m^voi  are  law  in  this  tecritory:  Id.,  aeoa.  24DO-S407.  A  married  woman 
ibill  not  be  boond  by  any  deed  afEecting  her  own  real  estate,  unless  she  be 
JQiDed  with  her  hnsband,  and  acknowledge  that  she  volnntarily  and  of  her 
own  free-will  execnted  the  deed:  Id.,  seo.  2313. 

Wtd  Vir\fima, — All  real  and  personsl  property  heretofore  oonveyed  direetly 
to  A  maniad  woman,  or  to  a  tmstee  for  her  nae,  by  any  person  other  than  her 
hssbfliid,  as  her  sole  and  separate  pitiperty,  and  tiie  renter  issoes,  and  prodts 
tiMteo^  ■hall  be  and  remain  her  eole  and  aeparate  property  i  s  if  ahe  were  a 
■B^  woman,  and  the  aame  ahall  in  no  way  be  subject  to  the  oontrol  of  her 
kodnnd,  or  liabb  for  his  debts:  Amended  Code  W.  Va.  1884,  aeo.  1,  p.  637. 
The  reel  and  personal  property  of  any  female  who  may  hereafter  marry,  and 
vfaich  ahe  ahall  own  at  the  time  of  marriage,  and  the  rente,  iasnea,  and  prc^ta 
thereof,  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
hia  debts,  and  shall  be  and  ocmtinue  her  sole  and  separate  property  as  if  she 
were  a  single  woman;  Id.,  sec.  2.    Any  married  woman  may  take  by  inheri- 
tance^ or  by  gift^  grant,  derise,  or  bequest  from  any  person  other  than  her 
hnabend,  and  hold  to  her  s<de  and  separate  use,  end  convey  and  devise  real 
and  personal  property,  and  any  interest  or  estate  therein,  and  the  rente, 
iaaoaa,  and  profits  thereof,  in  the  same  manner  and  with  like  effect  as  if  she 
were  anmairied,  and  the  same  shall  not  be  subject  to  the  disposal  of  her  hus- 
band, nor  be  liable  for  his  debts;  provided,  that  no  married  woman,  unices 
die  is  living  separate  end  apart  from  her  husband,  shall  seU  and  convey  her 
leal  eatate,  unless  her  husband  joins  in  the  deed  or  other  writing  by  which 
the  aame  ia  sold  or  couTeyed:  Id.,  sec  3.    Any  person  holding  or  who  may 
baraof ter  hold  aa  trustee  for  any  married  woman  sny  real  or  personal  estate 
ar  other  property,  under  any  deed  of  conveyance  or  otherwise,  on  the  written 
request  of  snch  married  womsn,  accompanied  by  a  certificate  of  a  judge  of 
the  circuit  ooort  of  the  county  wherein  the  property  is  sitoated  that  he  has 
aiamined  the  condition  and  situation  of  the  property,  and  made  due  inquiry 
mto  the  capacity  of  such  married  woman  to  manage  and  control  the  same, 
sny  convey  to  such  married  woman,  by  deed  or  otherwise,  all  or  any  portion 
of  aaid  property,  or  the  rents,  issues,  or  profits  thereof  for  her  sole  and  sep- 
ante  use  and  benefit:  Id.,  sec  4.    It  shall  be  lawful  for  any  married  woman, 
by  beraelf  and  in  her  name^  or  in  the  name  of  any  third  person,  with  her 
■aaent^  as  hor  trustee,  to  canse  to  be  insured  for  her  sole  use  the  life  of  her 
hoaband  for  any  definite  period,  or  for  the  term  of  his  natural  life;  and  in 
caae  of  her  sorviving  her  husband,  the  sum  or  net  amount  of  the  insurance 
baooming  due  and  payable  by  the  terms  of  the  insurance  shall  be  payable  to 
her  and  for  her  own  use,  free  from  the  daims  of  the  representatives  of  her 
haabond,  or  of  any  of  hia  creditors;  but  such  exemption  shall  not  apply  where 
the  amoont  of  premium  annually  paid  out  of  the  funds  or  property  of  the 
hoabend  ahall  exceed  one  hundred  and  fifty  dollarsi  Id.,  sec  ft.    The  amonnt 
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«f  ilie  inwiiMfcee  may  be  made  payaUe  in  ease  of  the  deaOi  of  the  wife  betoe 
die  deeeaae  of  her  biiaband,  to  his  or  her  children  for  their  nee,  as  akall  be 
provided  in  the  policy  of  inmranoe,  and  to  their  guardian,  if  nnder  age:  Id., 
aee.  6.  Erery  married  woman,  being  a  reeident  of  this  state,  who  shall  ra- 
ceiTe  a  patent  for  her  own  invention  pnrsoant  to  the  laws  of  the  United 
States,  may  hold  sad  enjoy  the  same,  and  all  the  prooeeds,  benefits^  and 
pro6ts  thereof,  and  of  snch  invention,  to  her  own  and  sepante  nae,  free  tad 
independent  of  her  hnsband  and  his  creditors;  and  may  transfer  snd  dispoae 
thereof,  snd  in  every  respect  perform  all  acts  in  relation  thereto^  in  the  same 
manner  as  if  she  were  nnmarried:  Id.,  sec  7.  When  any  deposit  ahall  be 
made  in  any  bank  or  institution  by  any  femsle,  being  or  hereafter  baooming 
a  married  woman,  of  her  own  money,  in  her  own  name,  it  shall  be  proper  for 
the  officers  of  snch  bank  or  institotion  to  pay  soch  depositor  snch  som  as  may 
be  due  such  female,  snd  the  receipts  or  aoquittanoes  of  such  depositor  shall 
be  a  sufficient  legal  discharge  to  the  said  bank  or  institntion  therefor:  Id., 
sec.  8.  It  shall  be  lawful  for  any  married  woman,  being  a  stookholdsr  of  any 
bank,  insurance  company  (other  than  mutual  fire  insnrsnoe  companies)^ 
manufacturing  company,  at  other  institntion,  incorporated  under  the  laws  of 
this  state,  to  vote  at  any  election  for  direetors  and  trustees,  by  proxy  or  other- 
wise, in  such  company  of  which  she  may  be  a  stockholder:  Id.,  sea  0.  An 
action  may  be  maintained  against  the  husband  and  wife  jointiy  for  any  debt 
of  the  wife  contracted  before  marriage,  but  the  exeeution  <m  any  judgment 
in  such  action  shall  issue  against,  and  such  judgment  shall  bind,  the  separata 
estate  and  property  of  the  wife  only,  and  not  that  of  the  husband:  Id., 
10.  Any  hnsband  who  may  hereafter  acquire  the  sepsiate  properly  of 
wife,  or  any  portion  thereof,  by  any  satenuptial  contract  or  otherwise^  shall 
be  liable  for  the  debts  of  his  wife,  contracted  before  marriage,  to  the  eztsnt 
only  of  the  property  so  acquired. 

iVisoonun, — ^The  real  estate  of  every  description,  including  all  held  in  JooeI 
tenancy  with  her  husband,  and  the  rents,  issues,  and  profits  thereof,  of  say 
female  now  married,  shall  not  be  subject  to  the  disposal  ci  her  hnsband, 
but  shall  be  her  sole  and  separate  property,  as  if  she  were  nnmarried:  R^  S. 
Wis.  1878,  sec  2340.    The  real  and  personal  property  of  any  female  who 
may  hereafter  marry,  and  which  she  shall  own  at  the  time  of  marriage,  and 
the  rents,  issues,  and  profits  thereof,  shall  not  be  subject  to  the  disposal  of 
her  husband,  nor  be  liable  for  his  debts,  and  shall  continue  her  sole  and  sepa> 
rate  property:  Sec  2341.    Any  married  female  may  receive  by  inheritanos^ 
or  by  gift,  grant,  devise,  or  bequest  from  any  person  other  than  her  husband, 
and  hold  to  her  sole  and  separate  use,  and  oonvey  and  devise,  res!  and  per- 
sonal property,  and  any  interest  or  estate  therein  of  any  description,  including 
all  held  in  joint  tenancy  with  her  husband,  snd  the  rents,  issues,  snd  profits^ 
in  the  same  manner  and  with  like  e£fect  as  if  she  were  unmarried,  and  the 
same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts:   Id.,  sec.  2342.     The  individual  earnings  of  every  married  woman, 
except  those  accruing  from  labor  performed  for  her  husband,  or  in  his  employ, 
or  payable  by  him,  shall  be  her  separate  property,  not  subject  to  her  hna* 
band's  control,  or  liable  for  his  debts:  Id.,  sec  2343.     A  deserted  wife,  or  ooa 
which  the  husband  fails  to  support,  may  do  business  in  her  own  name,  reoeivts 
the  profits  and  earnings  and  apply  them  in  supporting  her  family.     Sueh 
business  shall  be  free  from  any  interference  or  control  by  her  husband,  sad 
not  liable  for  his  debts:  Id.,  sec.  2344.    Every  married  woman  may  sue  in 
her  own  name,  and  be  so  sued,  with  reference  to  her  separate  property  or 
business,  and  execution  may  issue  against  her  separate  property  as  if  she 


\ 
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wwe  mmianisd:  IL,  aee.  234XL  Hnibaiid  ii  not  liabk  for  Ui  wife's  aiit*- 
nuptial  debts,  Imt  ezeeation  umj  imnm  agsinst  hsr  sspaimte  firuysri^  thsrsfor 
sfter  judgment^  eta:  Id.,  sec  2340.  Wife  may  insure  the  life  of  her  hnslisiidv 
■on,  or  other  person,  for  her  sole  nss^  etc :  Id.,  sec  2347.  Every  manied 
woman  of  foil  s|{e,  residing  in  this  state  or  elsewhere^  may  by  joint  or  separate 
deed  oonrey  her  Unds  in  this  state,  or  sny  interest  therein;  Id.,  sec  2221. 
Gonyeyaneee,  letters  of  attorney,  etc,  execnted  by  a  married  woman,  whether 
■kne  or  in  oonjnnetion  with  her  hnsband,  of  or  relating  to  real  estate,  may  be 
seknowledged  by  her,  or  the  proof  of  the  exeontion  tfasrsof  may  be  taken 
and  eertified,  as  if  she  were  immarried:  Id.,  sec  2224^ 

Wjfomimg  Ttrriiory, — ^All  the  property,  both  real  and  psnonal,  ^liMiging 
to  any  married  woman,  as  her  sole  and  asperate  property,  or  which  any 
woman  hereafter  married  owns  at  the  time  of  her  marriage^  or  which  any 
manied  woman  dozing  oovertnre  acquires  m  good  futh  from  any  person 
other  than  her  husband,  by  descent  or  otherwise^  together  with  all  the  rent^ 
iasaes,  increase,  and  profits  thereof,  shall,  notwithstanding  her  marriage,  be 
and  remain,  during  ooTertnre,  her  sole  and  separate  property,  under  her  sole 
control,  and  be  held,  owned,  possessed,  snd  enjoyed  by  her,  the  same  as 
though  she  were  «o2b  and  unmarried,  and  ahall  not  be  subject  to  the  disposal, 
eontrol,  or  interference  of  her  husband,  and  shall  be  exempt  from  execution 
or  attachment  for  the  debts  of  her  husband:  Comp.  Laws  Wy.  1870,  c  82; 
sec  1,  p.  481.  Any  married  woman  may  bargain,  sell,  snd  convey  her  per> 
■CBuJ  property,  and  enter  into  any  contraot  in  ref erenoe  to  the  same,  as  if  she 
were  sofe.*  Id.,  sec  2.  Any  woman,  while  married,  may  soe  end  be  sued  in 
all  matters  hanng  relation  to  her  property,  person,  or  reputation,  in  the  same 
manner  as  if  she  were  sole:  Id.,  sec  8;  snd  may  make  a  will  in  like  man- 
ner: Id.,  eec  4.  She  may  carry  on  any  trade  or  business^  etc,  on  her  sole 
sad  separate  aooonnt^  and  the  profits,  prooeedings^  eamingi  from  labor,  etc, 
wiU  be  her  sole  and  separate  property,  but  which  may  be  taken  on  execu- 
tion *g»^«^  her,  when  not  exempt;  in  rdatioo  to  soldi  business^  she  may  sue 
snd  be  sued:  Id.,  sec  5.  When  sny  woman  sgainst  whom  liabilities  exist 
shall  marry,  and  has  or  acquires  lands,  judgments  on  such  liability  may  be 
rendered  a^unst  her  and  her  husband  jointly,  to  be  Beried  on  such  lands  onlyt 
LL,  sec  7.  8o  when  a  judgment  is  rendered  i^painel  a  hasband  and  wife  for 
tbe  tort  of  the  wife,  exeoation  thereon  ahall  first  be  lorisd  on  the  lands  of 
snch  wife,  if  she  haTo  any:  Id.,  sec  8.  The  separate  deed  of  the  husband 
shall  convey  no  interost  in  the  wife's  Isnds:  Id.,  sec  9.  A  married  woman 
may,  by  her  deed  or  mortgage^  convey  her  real  estate  in  like  manner  as  if  she 
90k;  and  her  aoknowledgment  may  be  lawfolly  Bade  as  if  she 

Id.,c8,eecc2,ll,£p.fi^0L 
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Garthwaitb  u  Tatum. 

[21  ABKAH8A8,  8M.J 

JuBOBS  T7KDXB  DiSQUALiFTCTO  BiAS,  WHXN.— Where  yaaan  who  bste  tried 
one  case  are  brought  to  try  another  in  which  the  isenee  and  e^idenoe  are 
the  same,  the  law  presuznee  them  to  be  under  a  disqualifying  bias,  and 
an  objection  to  their  competency  should  be  sustained. 

The  facts  are  stated  in  the  opinion.  The  judgment  below 
was  reversed  with  instructions  to  set  the  case  for  trial,  and  to 
proceed  according  to  law,  etc. 

Carletoriy  for  the  appellants. 

By  Court,  Fairchild,  J.  This  case  was  brought  here  by 
appeal  from  a  judgment  for  the  defendant  below,  the  appellee 
here. 

It  is  like  the  case  of  Ootdd  v.  Tatutn^  21  Ark.  329,  being 
an  action  of  debt  upon  a  note  executed  at  the  same  time 
with  the  note  in  that  case,  in  which  the  issues  were  the  same. 
The  same  testimony  of  Whitt  and  Lee  was  given  in  this  case 
as  in  the  other,  and  under  like  circumstances.  A  similar 
motion  for  a  new  trial  similarly  met,  and  with  like  result,  as 
shown  in  the  transcript. 

There  was  no  such  evidence  as  that  of  the  indorsemeat  on 
the  note,  and  the  reading  of  the  declaration  in  the  other  case. 

The  case  of  Oould  v.  TVitum,  aupra,  was  first  tried;  upoQ  the 
next  day  this  case  was  called,  and  the  same  jurors  that  tried 
that  case  were  brought  to  try  this  case.  It  was  admitted  by  the 
parties  that  the  issues  in  this  were  the  same  as  in  that  case, 
and  that  the  evidence  would  be  the  same,  except  the  note  sued 
on,  and  the  plaintiffs  objected  to  the  proposed  jurors  as  dis- 
qualified from  sitting  as  a  jury  in  this  case.  The  court  over- 
ruled the  objection. 

By  their  verdict  in  the  other  case,  the  jurors  had  formed 
and  expressed  their  opinion  upon  this  case,  ifind  the  tauci  that 
this  was  done  on  oath  after  hearing  all  the  facts,  and  after  full 
deliberation  thereon,  amid  the  solemnities  and  under  the 
directioil  of  judicial  proceedings,  could  have  no  other  effect 
than  to  incline  them  to  render  such  verdict  as  they  had  ren- 
dered the  day  before.  The  law  presumes  them  to  have  been 
under  a  disqualifying  bias,  and  the  objection  of  the  plaintiff 
should  have  been  sustained. 

This  case,  free  from  two  of  the  errors  attending  Chmld  v. 
Taium,  mpraj  and  charged  with  the  other  one  just  indicated, 
must  go  with  it,  and  the  judgment  is  reversed  with  the  instruo* 
tions  given  in  the  other  case. 
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Pleasants  v.  Soott. 

[21  ASKAKMIi  f9a] 

Tax  Dbd  d  hot  Void  beoanse  it  fails  to  ahow  that  evwjtfaing  liaa  been 
dooe  by  tho  aaaeaaor,  ooonty  oourt*  dsrky  and  ooUector  that  tho  law  ra- 
qoina.  Such  a  mle  would  yioUte  the  atatntory  regnlatioiia  oonoeming 
the  affiBct  of  tax  deedib  *nd  the  priaeiplea  of  mtetpfetatioa  to  bo  applied 
tetiMm. 

Tax  Dbd  Shows  Ko  Actual  Violatkut  or  Law^  aimply  beoanse  it  appeam 
there&om  that  the  aale  was  made  on  the  fifat  day,  and  not  upon  the  first 
Mmday,  of  November. 

Pakt  Who  Glaihs  Titli  to  Laud  Lisibd  fob  Taxation  or  ms  Kamb 
QAHNor  Eni«abgh  his  Ihtebibt  THiUDi  by  permittiiig  it  to  be  sold  for 
tufls  and  purchasing  it  himself,  either  direotly  or  indirectly. 

Ficr  that  Lauds  axe  Amnmat  to  and  Sold  or  Nau  ov  Pabtioulab 
Pnaov  DOBB  NOT  PBBGLtrDB  HD  PuBOHASB  of  them  at  a  tax  sale,  and 
aeqiiiring  title  thereto^  if  the  taxes  were  illegally  sannaiecl  to  him,  and  h* 
ii  under  no  l^gal  obligation  to  pay  them. 

Tax  Dbd  should  xb  Bbubivbd  as  Btidenob  ov  Titlb  where  the  only 
objection  to  its  regolarity  is  that  the  peraoa  to  whom  the  land  was  as- 
nmed  became  the  pmehaeer.  Bat  this  will  not  prednde  the  objecting 
party  from  afterwards  showing  that  the  pnrehaser  oocnpied  sneh  a  posi- 
tion as  required  him  to  pay  the  taxes. 

Tax  Dbd  iBSBSFBonvB  of  ns  Ibbboulabixt  qb  Goodnbb  mat  bb  Read 
DT  Stidhrcb  bt  Dbrbtdabt,  where  it  is  coupled  with  procf  of  posMssion 
tiiat  would  be  aoffieient  under  any  statote  at  limitations  to  bar  an  action 
tethe  lands. 

iMuwwjuNg  Based  oh  BanDOiBD  Tismmst  MATPmrBmr  BBBBfusBDk 

Thb  opinioD  states  the  case. 

Watkim  and  OoUagher^  and  Hemptteadj  tat  the  plaintiffs. 
Fowler  and  StiUweUy  for  the  defendants. 

• 

By  Goarty  FAiBCHiLDy  J.  The  writ  of  error  in  this  case  is 
diieeted  against  the  same  judgment  as  that  in  which  the  de- 
cision has  heen  made  at  the  present  term  in  Seott  v.  PleasaniBy 
21  Ark.  364,  but  the  writ  is  sued  out  by  the  defendants  below 
toreyerse  the  judgment  obtained  by  the  plaintiffs  below;  the 
plaintiffs  in  error  in  this  case,  complaining  that  the  east  half 
of  fractional  section  12,  and  north-west  fractional  quarter  of 
section  13,  township  1  south,  range  11  west,  were  recovered  by 
the  defendants  in  error  on  accoimt  of  the  erroneous  exclusion  of 
their  evidence  by  the  circuit  court,  which  evidence,  they  allege^ 
would  have  shown  them  to  be  entitled  to  the  lands,  or  was  per- 
missible to  explain  their  possession,  its  character  and  extent, 
or  to  enable  their  possession,  as  held  under  a  conveyance  in 
wilting,  to  ripen  into  an  absolute  right,  though  the  cony^  janca 
in  itself  might  be  worthless  and  void. 
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The  defendants  below,  to  resist  the  plaintiffs'  recovery  of  the 
lands  in  the  east  half  of  section  12  and  in  section  13,  offered 
to  read  in  evidence  a  collector's  deed,  executed  by  James  Law- 
son,  jun.,  sheriff  and  collector  of  Pulaski  county,  made  the 
ninth  of  December,  1843,  reciting  a  tax  sale  of  the  lands  in 
question,  made  upon  the  first  of  November,  1841. 

The  introduction  of  this  deed  was  objected  to  by  the  plain- 
tiffs below,  and  the  objection  was  sustained,  on  the  groond 
that  the  deed  was  fraudulent  and  void. 

Wherein  the  deed  was  fraudulent  is  not  apparent  upon  iti 
bee,  and  has  not  been  shown  in  this  court  by  the  defendants 
in  error.  Some  objection  there  may  be  to  the  deed,  as  not 
containing  sufficient  recitals  to  show  an  exact  compliance  with 
the  requirements  of  the  revenue  law  in  the  condemnation  and 
sale  of  the  lands,  but  we  are  not  prepared  to  hold,  upon  the 
showing  made  before  us,  that  there  are  such  defects  in  the 
deed  as  to  require  it  to  be  treated  as  a  fraudulent  instrument, 
or  as  witnessing  a  fraudulent  transaction. 

And  if  a  tax  deed  be  declared  void  because  it  does  not  show 
that  everything  has  been  done  that  the  law  directs  to  be  done 
by  the  assessor,  by  the  county  court,  or  its  clerk,  and  by  the 
collector,  in  the  assessment,  levy,  and  collection  of  taxes,  our 
statutory  regulations  concerning  the  effect  of  tax  deeds,  and 
the  principles  of  interpretation  to  be  applied  to  them,  would 
not  only  be  disregarded,  but  ]x>sitively  violated. 

The  deed  offered  seems  to  fall  within  the  deBcriptioD  of  a 
collector's  deed  admissible  in  evidence,  as  given  in  PiUow  y. 
Roberts,  12  Ark.  827.  It  was  executed  by  a  •collector  of  the 
revenue,  acknowledged  and  recorded,  for  land  assessed  and 
sold  for  taxes,  and  if  it  fail  to  show  a  compliance  with  legal 
requisites,  as,  for  instance,  showing  that  the  sale  was  made 
upon  the  first  day,  and  not  upon  the  first  Monday,  of  Novesh 
ber,  it  does  not,  as  the  deed  in  Hogina  v.  Brashean^  13  Ark. 
251,  did,  show  an  actual  violation  of  law. 

The  main  objection  to  the  deed  seems  to  be  that  the  lands 
mentioned  in  it  were  assessed  and  sold  as  the  property  cl 
Daniel  Ringo,  a  person  of  the  same  name  as  the  grantee  of  the 
tax  deed,  becoming  so  by  an  assignment  of  the  certificate  of  ' 
the  purchase  from  Luke  B.  Barber,  purchaser  at  the  sale. 

Assuming  the  defaulting  tax-payer  and  the  grantee  in  the 
deed  to  be  the  same,  as  may  be  held  upon  the  authmty  of 
MeNamee  v.  United  States,  11  Ark.  150,  and  that  the  sale  to 
Barber,  and  assignment  of  the  certificate  €i  purchase  to  Bingo^ 
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and  his  aocejvtance  of  the  deed  from  the  ooUeetOTy  must  be  held 
to  be  as  if  the  Bale  was  made  directly  to  Ringo,  Fomv.  Thnma$^ 

12  DL  445y  yet  it  would  not  follow  that  the  deed  was  frand* 
olent;  for,  although  Ringo  ooold  not  acqtdre  a  title  by  his  own 
default  of  payment  of  taxes,  whether  the  sale  was  made  to 
himself  directly^  or  indirectly  as  in  this  case,  yet  the  lands 
may  have  been  illegally,  and  without  any  agency  of  his  own, 
taxed  to  him. 

If  he  had  been  a  former  owner  of  the  lands,  a  tenant  of  them 
with  agreement  that  the  landlord  should  pay  the  taxes,  or  if 
taxed  to  him  without  legal  cause,  or  consent  of  Ringo,  he  was 
not  precluded  firom  buying  the  lands.  And  generally,  where 
the  deed  is  regular  but  for  the  objectioii  under  considerationy 
it  shoold  not  be  excluded. 

The  deed  of  Lawson  to  Ringo  should  have  been  allowed  to 
go  to  the  jury,  and  when  read,  the  plaintiffs  below  could  show 
that  Ringo  occupied  such  a  position  as  required  him  to  pay 
the  taxes,  and  not  have  the  benefit  of  a  title  resting  upon  hia 
own  default:  Blackwell  on  Tax  Titles,  471;  Elakdey  y.  Bettor^ 

13  m.  714. 

It  is  also  very  clear  that,  irrespective  of  the  regularity  or 
goodness  of  the  deed,  the  defendants  below  might  read  it  in 
eyidence,  coupled  with  proof  of  possession  that  would  be  suffi- 
cient under  any  statute  of  limitations  to  bar  an  action  for  the 
lands:  Pittow  v.  Roberts,  12  Ark.  829;  EOiM  v.  PeartCj  20  Id. 
516;  Cofer  v.  BrooU,  Id.  546. 

The  second,  twelfth,  and  thirteenth  instructions  of  the  de- 
fendants below,  respecting  the  limitations  of  three  and  five 
years,  were  properly  refused,  as  affecting  the  lands  now  in 
controversy,  as  the  deed  to  Ringo  being  excluded,  there  was  no 
evidence  that  the  lands  had  been  sold  for  taxes.  The  instruc-^ 
tbns  were  based  on  rejected,  not  on  admitted,  testimony. 

The  judgment  is  reversed,  with  instructions  that  the  case  in 
the  Pulaski  circuit  court  stand  anew  for  trial  as  to  the  east 
half  of  fractional  section  12,  and  north-west  fractional  quarter 
of  section  13,  township  1  south,  range  11  west 


Tax  Salb,  Sniicr  CkncFUAiroB  with  9rA¥im  Ebssitial  to  Vaudri 
ov*.  See  caaes  colleotad  in  note  to  Braum  t.  Wrighi,  42  Am.  Deo.  4S4;  Lyon  t. 
iStiiK,  46  Id.  216;  DOxman  y.  Parriah,  41  Id.  466,  mod  noUA65;  notetoJSaia 
^Uiiea  y.  Menemm,  49  Id.  232;  8eak$  ▼.  Ahia,  46  Id.  269;  Akumder  r. 
)r<ifter,  50  Id.  688;  note  to  Clor^  T.  CWnm^  71  Id.  779:  oototoifftaleY.OSbipH 
tta4fl2L 


106  BoBO  V.  Brybon.  [ArkansM^ 

BaanAiM  in  Tax  Dsbd  ab  Etibxnck:  See  extended  note  to  Jadbmm  ▼• 
Shepherdf  17  Am.  Dee.  606-614,  where  the  point  U  diaeiuBed;  BnmmY.  WHgkl^ 
42 Id.  481;  WoHkkig  t.  Webster,  71  Id.  643»  and  note  647;  notes  to  Smew. 
COkipiN,  66  Id.  462. 

Tax  BALK  or  Laitb  on  Which  No  Taxes  wma  I>ub  oonTeyi  no  titlai 
BBghi  ▼.  Banie,  17  Am.  Dea  136. 

Tax  I>kid  won  Lakd  Sold  whxbx  Taxes  webs  Paid  conveys  no  titiM 
Jtidcton  y.  Moree,  0  Am.  Deo.  226. 

Strengthening  Title  bt  Pubchasb  at  Tax  Saiji:  See  OkoieomY.  Jernm^ 
60  Am.  Deo.  460,  and  note  469;  Cem  v.  CUbmrn,  67  Id.  464,  and  nmnacoiw 
oasei  cited  in  note  thereto  466. 

Who  kat  Pubohase  at  Tax  SAUL^This  subject,  indnding  the  right  of 
one  in  poasesnan,  ia  diacoaaed  at  length  in  the  note  to  Blakt  ▼.  Hcwe^  15  Asl 
Deo.  684-690. 

The  pbingifal  case  was  cited  in  Chtynn  ▼.  McCauJey,  32  Ark.  Ill,  to 
the  point  that  where  a  party  in  poaaeaaion  of  land  nnder  odor  of  title  re> 
oeivea  the  rente  and  profits,  which  are  more  than  sufficient  to  pay  the 
tazea  aaseaaed  upon  the  property,  permita  it  to  be  aold  for  the  taxes  and  to 
be  purchaaed  by  hia  agent,  takea  from  him  a  tranafer  of  the  oertifioato  of 
pnrchaae  after  he  ia  reimboraed  by  the  ooUeotion  of  rente  for  the  money  paid 
npon  hia  bid,  and  then  prooores  from  him  the  tax  deed  npon  the  oertifioats^ 
Ua  the  pnipose  el  strengthening  hia  title,  he  aoqnires  no  title  by  said  par' 


BoBO  V.  Bbtbon. 

[U  Aekanbab,  887.] 
WxniB88  wnii  BE  Excused  vbok  Answsbino  QuBsnoN  as  to  hd  Dbcla* 

BATIONS  OUT  ov  OouBT  Concerning  any  faot^  unless  hia  attention  haa 

been  particularly  directed  to  the  fact,  and  he  haa  been  interrogated  in 

direct  reference  to  it. 
Witness  will  be  Pbotbcted  vbom  Answering  as  to  Ant  Ooniidbntial 

ComiUNiOATiON  between  himself  and  hia  attorney.    Thia  rule  appliea, 

not  only  to  judicial  proceedinga  which  haye  been  contemplated  or  oom- 

menced,  but  to  those  which  may  by  possibility  become  the  subject  of 

judicial  inquiry. 
Father  kat  Give  to  ma  Intant  Son  ma  Tdob,  who  thereupon  will  be 

entitled  to  the  fruit  of  hia  eaminga. 
Father  kat  Claim  Seryiges  of  hd  Minob  Childben,  whils  tfaegr  •!• 

under  lawful  age  and  axe  supported  by  him. 
Father  can  Make  Valid  Gift  of  bib  Minob  Son's  Sebyioib  «o  Hm^  m 

aa  to  be  beyond  the  reach  of  the  father^a  creditors. 

The  facts  are  stated  in  the  opinion. 

ByerSj  for  the  appellant. 

By  Court,  Johnson,  Special  Judge.  The  first  point  presented 
relates  to  the  propriety  of  the  ruling  of  the  circuit  court,  in 
excusing  the  witness,  Robert  S.  Bryson,  from  answering  the 
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question  propounded  to  him  by  the  defendant  The  question 
was:  ''Did  you  not,  about  the  time  or  a  short  time  before  David 
McKnight  let  your  son,  the  plaintiff,  have  the  roan  horse,  tell 
J.  W.  Townsend,  esq.,  in  his  office,  in  the  town  of  Smithville, 
that  you  were  a  poor  man  and  in  embarrassed  circumstances, 
and  that  you  had  neither  horse  nor  oxen,  and  how  you  could 
buy  a  horse  in  your  son's  name,  so  that  he  could  hold  him, 
and  yoa  to  have  the  use  of  the  horse?"  The  witness  was 
properly  excused  from  answering  the  question,  as  no  founda- 
tion had  been  previously  laid  to  authorize  its  introduction. 
He  had  a  right  to  have  his  attention  particularly  directed  to 
the  fact,  and  to  be  interrogated  in  direct  reference  to  it,  before 
he  could  be  compelled  to  state  what  he  had  said  to  others  out 
of  court,  and  when  not  acting  under  the  solemnity  of  an  oath. 
His  declarations  out  of  court,  even  admitting  that  they  could 
have  been  introduced  on  the  trial  of  this  case,  could  only  have 
been  received  for  the  purpose  of  exhibiting  the  improbability 
of  his  story  and  lessening  the  credit  due  to  it  before  the  jury. 
If  admissible  at  all,  it  could  only  have  been  to  contradict  what 
he  had  previously  said,  and  as  a  matter  of  course,  he  having 
said  nothing  in  regard  to  the  purchase  of  his  son  having  been 
the  result  of  a  secret  arrangement  between  him  and  himself, 
no  declaration  that  he  had  made  could  be  drawn  out  to  con- 
tradict his  statement.  But  the  witness  was  protected  upon 
another  and  higher  ground. 

The  statement,  if  made  at  all,  was  a  communication  made 
in  confidence  to  an  attorney.  This  protection  extends  to  every 
communication  which  the  client  makes  to  his  legal  adviser, 
for  the  purpose  of  professional  advice  or  aid,  upon  the  subject 
of  his  rights  and  Uabilitiee.  Nor  is  it  necessary  that  any  ju- 
dicial proceedings  in  particular  should  have  been  commenced 
or  contemplated;  it  is  enough  if  the  matter  in  hand,  like  every 
other  human  transaction,  may  by  possibility  become  the  sub- 
ject of  judicial  inquiry.  The  great  object  of  the  rule  seems 
plainly  to  require  that  the  entire  professional  intercourse  be- 
tween client  and  attorney,  whatever  it  may  have  consisted  in, 
should  be  protected  by  profound  secrecy:  See  1  Oreenl.  303. 
The  next  and  only  remaining  question  involved  is,  whether 
Robert  S.  Bryson,  the  father,  could  make  a  valid  gift  of  his 
minor  son's  services  to  himself,  so  as  to  be  beyond  the  reach 
of  his  own  creditors.  The  affirmative  of  this  proposition  we 
consider  well  settled  by  the  authorities.  The  case  of  Tilloisoii  v. 
^hCriUu,  11  Vt.  477,  is  directly  in  point.    On  the  trial  of  that 
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case  in  the  county  court,  the  plaintiff  gave  eridenoe  tending  to 
prove  that  in  the  summer  of  1834,  he  being  then  nineteen 
years  of  age,  his  father,  Joseph  Tillotson,  told  him  that  he 
might  go  to  work  and  have  his  wages.  He  labored  for  others 
that  summer,  and  took  his  pay.  In  September  he  went  to 
work  for  one  Cutter,  for  whom  he  labored  about  six  weeks,  and 
on  Cutter's  inquiry  of  Joseph  TiUotson,  he  was  directed  to  pay 
plaintiff  the  amount  of  his  wages.  The  plaintiff  purchased 
of  Cutter  a  pair  of  steers,  and  paid  for  them  by  turning  his 
wages,  pa3ring  a  town  order  of  about  five  dollars,  and  agreed 
to  pay  about  three  dollars  more,  which  was  afterwards  paid 
for  him  by  his  uncle,  Moses  Sargent  The  court,  by  Collamer, 
J.,  said:  *^The  steers,  out  of  which  this  controversy  arose,  were 
undoubtedly  the  property  of  the  plaintiff.  That  a  father  may 
give  to  his  infant  son  his  time,  who  thereupon  will  be  entitled 
to  the  fruit  of  his  earnings,  has  been  fully  decided  in  this 
state."  The  same  doctrine  is  held  by  the  supreme  court  of 
Indiana  in  the  case  of  Jeniaon  v.  OraveSj  2  Blackf.  449.  That 
court  in  that  case  said:  ^'  The  father,  it  is  true,  may  claim  the 
services  of  his  minor  children,  whilst  they  are  under  lawful 
age  and  are  supported  by  him:  1  Bla.  Com.  453.  But  we  con- 
ceive he  may  relinquish  that  claim  at  any  time,  and  wh^  he 
does,  the  profits  of  his  children's  labor  belong  to  themselves. 
The  property  acquired  by  a  minor  son,  in  such  case,  is  as 
much  his  own  as  if  it  were  a  legacy  bequeathed  to  him;  and 
it  cannot  be  seized  by  the  creditors  of  the  father."  These  ad- 
judications are  in  accordance  with  the  principles  of  justice, 
and  fully  conclusive  of  the  question.  The  instructions  asked 
for  by  the  defendant  were  therefore  properly  refused,  and  those 
sought  by  the  plaintiff  properly  given.  The  instructions  given 
by  the  court  of  its  own  motion  are  substantially  the  same  with 
those  asked  by  the  plaintiff,  and  consequently  are  not  objeo- 
tionable. 
The  judgment  is  in  all  things  affirmed. 

Faibchild,  J.,  did  not  sit  in  this  case. 


Communications  to  Aitornbts  arb  Protbotbd,  though  made  under  m 
gpecial  injunction  of  secrecy,  and  thoogh  the  client  do  not  nndentend  tht 
nature  of  the  privilege.  Suoh  commnnicationa  are  protected  when  nuide  with 
a  view  to  professional  employment^  and  in  reference  to  sncfa  employmflnt  ia 
legal  proceedings  pending  or  contemplated,  or  in  any  other  logitimate  prote- 
sional  services,  wherein  professional  advice  or  aid  is  sought:  McLellauY,  Long- 
fellow, 64  Am.  Dec.  699.  8uch  commnnicationa  are  privileged,  if  made  vitb 
reference  to  the  object  or  subject  of  the  attorney's  employment^  fhoo^  do* 
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MdB  in  the  pnnecation  or  daf esM  of  any  eait  began  or  eunlemphted;  BmM 
^UHnr.  Mermnam,  4Q1CL  189l  And  this  u  trae,  wlietlMr  the  ooaummioft- 
«kni  be  onU  or  written:  (TMWwy  ▼.  TamiakUl,  9J  Id.  281,  Bat  the  elieot 
may  min  bit  pimlege:  See  oeaee  ebofre  dted. 

Fabbit  mat  Rhuhquisr  Ha  Right  to  Sbrtxcis  ahb  Earhinos  ov  iqb 
Mdqb  Child:  Mormr.  Weiion,  16  Am.  Dec.  73;  WiiUanuy.  WaUon^  29  Id. 
122;  and  note  l^i;  Core^  ▼.  Care^,  31  Id.  117;  Lym  t.  ^oOm^,  48  Id.  123; 
IferrrfT.  Jftm(  49  Id.  664;  CUmd  t.  HamUtan,  53  Id.  778;  thoogh  nntil 
he  does  so  he  is  entitled  to  the  eervioee  end  — *"^«g"  ol  hie  minor  eon:  Corqr 
r.  Cony,  31  Id.  117;  Go^reyY,  JTayi,  41  Id.  58.  In  the  note  to  MormT. 
W^km,  16  Id.  76^  it  is  shown  tibst  an  iosolTent  lather  may  make  a  Talid  gift 
|»iBg  ninor  eon  of  his  time  and  earnings;  bat  in  Qadfreff  ▼.  £r<iyi^  41  Id.  M^ 
ik  ii  held  that  soeh  time  and  earnings  are  sabject  to  the  pajBMBt  ol  the 
fi^M^s  debte  while  the  child  remains  a  member  of  his  familj. 
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[21  AsKAirsAS,  601] 

KAHiiax  son  hot  Emahgipatb  Psrsoh  innxiB  Aob  vbom  Oluiiuthui  m 
bvAiroT. 

imiT  MaKimn>  Womah  n  hot  Boon  bt  hsh  Dssd^  thoo^  eoDscated 
and  acknowledged  in  oonf ocmity  with  the  statate. 

Uasbud  Woman  mat  ConyKT  hsr  Land  bt  Exbcutiro  Dxbd  with  hbb 
HusBAKD,  and  acknowledging  it  as  the  statate  reqoires;  bat  it  may  still 
be  objected  that  she  made  the  deed  ander  the  disability  of  infancy. 

biAVcr  PBnsBTsDiSTnroT  QuBsnoir  ibom  That  or  Govxbtubb.  Bach  dia* 
ability  is  to  be  considered  by  itself,  neither  deriving  sny  additional  force 
from  being  coopled  with  the  other.  This  role  appUee  with  peculiar  force 
te  the  §tatu9  of  infant  married  women. 

BBiaoRB  Snabuho  Marbibd  Woman  to  Convxt  hbb  Land  only  relieve 
her  from  inability  to  contract,  which  marriage  attaches  to  her.  lliey  do 
not  give  an  infant  married  woman  capacity  to  convey  real  estate. 

XnisT^s  Dbbd  cannot  bb  Inyaudatbd  bt  his  Subsequbnt  Dbxd  to  Ah* 

OTHER  PbBSON  UNTIL  AITXB  Hb  AbBIVXS  AT  FuLL  AOB. 

bvABT's  Dbbd  to  Land  mat  bb  Bbvokbd  bt  his  Entebino  upon  It  and 
taking  the  profite  while  an  infimt. 

Whaxxvbb  Bjul  BioRT  OB  Claim  Anobbiok  has  bt  Dbbd  onlt  will 
DnoBND  TO  HIS  Hbib;  for  what  will  pass  to  an  asirigiiee  or  vendee  will 
certsinly  be  cast  apon  the  heir  by  descent. 

Edibavd  n  Entttlbd  to  Pobbbsbion  and  Bbntb  and  Fbovitb  ov  WmA 
Ibhbbranob  of  which  she  was  seised  at  the  time  of  marriage.  Thisrig^t 
eontjones  daring  their  joint  lives,  and  if  the  hosband  sorvive  the  wifi^ 
he  hss  »  right  by  cartesy.  The  hosband  may  sae  in  his  own  name  for 
an  injazy  to  the  profite  of  each  Isnd,  and  his  interest  is  sabject  to  levy 
and  sale  on  ezecation. 

WhBQI   HmBAND   AND   HIS    INTANT   WvB    UnTTB   IN    CONYBTINO    WiTB'S 

Bbal  Bbtatb^  she  may,  daring  her  hasband's  life,  invoke  the  aid  of  n 
eenrt  of  ehaacary  to  cancel  the  deed  so  far  as  it  affecte  her  and  the  inter- 
ert  of  her  heirs;  bat  sach  deed  will  convey  the  hosband's  interest  daring 
^bmr  Joint  livta;  that  is,  his  right  to  nnte  sad  profiti»  poaaesrion,  snd 
ii||it  by  eorteay. 
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Oh  Bill  to  Casckl  Dexd  oh  Aocomrt  ov  Graktob'b  Ihtakct,  IsTAin 
Plaihtdv  cakvot  bb  Met  bt  Dbfbnsi  that  the  land  was  pnrdiMed  for 
a  valuable  consideration,  without  notioe  of  her  claim.  She  csimot  be  told 
that  another  person  has  derived  her  title  that  was  never  out  ol  her. 

Thx  fieicts  are  stated  in  the  opinion. 
Wittiama  and  Williams^  for  the  appellant 
Jordanj  fxxt  the  appellee. 

By  Court,  Faibchild,  J.    On  the  twenty-ninth  day  of  May, 

1848,  Mary  F.  Robertson,  a  minor,  obtained  a  donation  deed 
to  the  south-east  quarter  of  section  33,  in  township  5  north,  of 
range  7  west,  in  Prairie  county,  upon  condition  that  she  should 
annually  thereafter  pay  the  state  and  county  taxes,  and  should 
reside  upon  and  improve  and  cultivate  at  least  three  acres  of 
said  quarter  section;  or  instead  of  residing  thereon,  should, 
within  eighteen  months,  clear,  or  cause  to  be  cleared,  fenced, 
improved,  and  placed  in  readiness  for  cultivation,  at  least  five 
acres  of  said  quarter  section. 

Four  days  before  the  expiration  of  eighteen  months  from  the 
date  of  the  deed,  the  grantee,  or  some  one  for  her,  caused  to  be 
filed  in  the  auditor's  office  a  certificate  of  a  justice  of  the  peace, 
that  within  ten  days  next  before  the  twenty-third  of  November, 

1849,  the  date  of  the  certificate,  he  had  been  on  the  quarter 
section  of  land,  and  that  Mary  F.  Robertson  had  cleared, 
fenced,  improved,  and  placed  in  readiness  for  cultivation,  three 
acres  and  upwards  of  said  land,  and  that  the  improvement 
was  a  substantial  one. 

While  Mary  F.  Robertson  was  a  minor,  and  living  with  her 
father,  he  seems  to  have  sold  the  land,  and  executed  a  title 
bond  for  it,  to  Burrell  Myers;  and  upon  the  twenty-sixth  of 
January,  1855,  the  said  Mary  F.  Robertson,  then  Mary  Har- 
rod,  but  still  under  twenty-one  years  of  age,  with  her  husband, 
Presley  Harrod,  conveyed  the  land  to  Myers,  who  afterwarda 
sold  and  conveyed  it  to  John  C.  Davie. 

The  object  of  the  bill,  preferred  by  Mary  Harrod  by  her 
next  friend  against  her  husband,  Myers,  and  Davie,  was  to 
have  the  deed  executed  by  herself  and  husband  to  Myers 
avoided  on  account  of  her  infancy  when  it  was  made,  also  to 
have  the  deed  of  Myers  to  Davie  decreed  to  be  of  no  effect 
against  her,  the  said  Mary,  and  to  ]iave  possession  of  the  land 
given  to  her,  and  she  be  quieted  in  her  possession  against  the 
claim  of  any  of  the  defendants. 

The  bill  was  dismissed  by  the  Prairie  circuit  court,  sitting 
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in  chancery;  but  whether  this  diBiniisflal  inyolved  an  aflSnna- 
ticm  of  the  yalidity  of  the  deed  executed  by  the  plaintiff,  not- 
withstanding her  being  a  married  woman  under  age,  or  rested 
npon  the  ground  that  the  plaintiff's  claim  to  the  land  was  not 
good  for  non-compliance  with  the  conditions  of  the  grant,  or 
was  given  because  her  husband  had  acquired  a  right  to  the 
possession  of  the  land,  and  the  deed,  unimpeached  as  to  him, 
was  sufficient  to  pass  his  life  interest,  or  because  five  hundred 
dollars  of  the  consideration  paid  to  Davie  for  the  land  was 
acknowledged  by  the  plaintiff  and  her  husband  to  have  come 
to  the  hands  of  the  husband,  we  are  not  informed. 

Although  the  auditor's  deed  and  the  law  under  which  it  was 
given  required,  in  case  of  the  donee's  non-residence  upon  the 
kind  conveyed,  a  preparation  of  Gve  acres  of  the  land  for  cul- 
tivation, a  subsequent  law,  found  in  the  thirteenth  section  of 
article  2  of  chapter  101  of  Gould's  Digest,  exempted  the  donee 
from  making  the  improvement,  and  vested  the  land  in  her  free 
from  condition. 

The  most  important  question  in  the  case  grows  out  of  the 
deed  of  the  plaintiff  and  her  husband  to  Myers,  which  was 
executed  when  she  was  an  infant  married  woman. 

Being  a  married  woman,  she  might  still  convey  her  land  by 
executing  a  deed  with  her  husband,  and  acknowledging  its 
execution  as  the  statute  requires. 

And  as  no  question  has  been  made  upon  this  branch  of  the 
cav,  the  plaintiff  will  not  be  considered  to  have  been  under 
any  disability  but  that  of  infancy — and  being  an  infant,  her 
acts  must  be  adjudged  to  be  void,  voidable,  or  valid,  like  those 
of  an  unmarried  infant,  unless  her  marriage  under  age  con- 
ferred upon  her  the  capacity  of  a  person  of  full  age  to  execute 
an  irrevocable  deed. 

No  instance  is  recollected  in  which  by  the  common  oi^  our 
statute  law  marriage  infiranchises  a  woman  from  a  state  of 
pupilage  or  dependence  only  by  the  substitution  of  a  husband's 
authority  for  that  of  a  parent  or  guardian,  or  enlarges  her 
civil  rights,  or  confers  any  new  capacity  upon  her  but  of  a 
social  and  domestic  sort. 

The  interests  and  rights  of  property  that  appertain  to  her  as 
a  wife  or  widow  are  given  in  exchange  for  the  merger  of  her 
existence  into  that  of  her  husband,  and  for  the  absorption  into 
his  estate  of  what  she  owned  at  the  time  of  her  marriage. 

And  upon  principle,  it  would  seem  strange  if  marriage, 
which  in  other  cases  restricts  the  individual  rights  of  a  single 
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woman,  should  emancipate  her  fix>m  the  condition  of  infancy. 
Marriage  has  no  such  elevating  power  over  an  infant  husband, 
and  if  it  make  an  infant  wife  a  person  of  full  age  and  discre- 
tion to  convey  her  own  real  estate,  it  must  be  by  force  of  onr 
statute,  which  is  in  the  following  words: 

'^A  married  woman  can  convey  her  real  estate,  or  any  part 
thereof,  by  deed  of  conveyance,  executed  by  herself  and  her 
husband,  and  acknowledged  and  certified  in  the  manner  here- 
inafter prescribed." 

"  The  conveyance  of  any  real  estate  by  any  married  woman, 
or  the  extinguishment  of  dower  in  any  of  her  husband's  real 
estate,  shall  be  authenticated,  and  the  title  passed  by  such 
married  woman  voltmtarily  appearing  before  the  proper  court 
or  officer,  and  in  the  absence  of  her  husband  declaring  that 
she  had  of  her  own  free-will  executed  the  deed  or  instrument 
in  question,  or  that  she  had  signed  and  sealed  the  relinquish- 
ment of  dower  for  the  purposes  therein  contained  and  set 
forth,  without  compulsion  or  undue  influence  of  her  hushand: " 
Gould's  Dig.,  sees.  10,  21,  c.  37. 

It  was  evidently  the  belief  of  the  general  assembly  that 
without  some  legislative  authority,  the  deed  of  a  married 
woman  could  not  pass  her  interest  in  her  real  estate,  and 
as  evidently  their  intention,  by  the  law  quoted,  to  enable 
her  to  do  so.  But  the  statute  was  not  dealing  with  any 
other  disability  than  that  of  marriage,  and  did  not  propose 
to  relieve  her  from  any  other.  The  statute  is  an  enabling 
one,  but  only  from  the  want  of  power  to  sell  land,  that  the 
common  law  affixes  to  the  condition  of  a  piarried  woman:  it 
gives  to  a  wife  the  right  of  a  single  woman,  if  exercised  ac- 
cording to  the  forms  prescribed,  but  does  not  make  an  infant 
a  person  of  full  age  and  discretion  in  law,  nor  a  lunatic,  insane, 
or  intoxicated  person,  competent  to  contract,  because  such  may 
be  married  women. 

If  the  wife  is  otherwise  competent,  she  may,  by  executing  a 
deed  with  her  husband,  and  acknowledging  it  under  the  law, 
make  a  conveyance  of  her  real  estate  free  from  objection  on 
account  of  her  marriage;  but  it  will  be  subject  to  every  other 
objection  that  could  be  taken  to  it,  if  made  by  her  while  a 
single  woman. 

The  validity  of  a  mortgage,  as  against  a  married  woman, 
executed  by  her  while  an  infant,  was  remarked  upon  in  the 
high  court  of  chancery  of  Maryland,  in  this  way:  '^  It  must  of 
eoarse  be  perfectly  clear  that  if  Mrs.  Cronise  was  under  the 
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age  of  twenty-one  years  when  she  executed  this  mortgage,  it 
coold  not  be  binding  upon  her,  and  that  unless  she  has,  sinos 
she  attained  the  legal  capacity  to  contract,  ratified  her  act  in 
such  a  way  as  to  giTt  it  legal  efficacy  against  her,  if  it  is  ca* 
pable  of  such  ratification,  she  may  now  insist  upon  her  inca* 
pacity:"  Cronise  v.  Clark,  4  Md.  Ch.  Dec.  405. 

This  case  does  not  show  the  statute  upon  which  the  married 
woman  joined  in  the  mortgage,  but  evidently  there  must  have 
been  one,  as  the  case  implies  that  the  act  of  the  woman  was 
good  against  her  marriage,  but  bad  for  her  infancy.  And  it 
is  appropriately  considered  with  this  case,  as  like  this  the  suit 
was  brought  by  the  wife  alone. 

Two  statutes  of  Virginia  came  under  consideration  of  the 
Kentucky  court  of  appeals,  and  the  same  result,  that  an  infant 
married  woman  was  not  bound  by  her  deed,  was  reached. 

The  importance  of  the  case  as  a  construction  of  two  statutes 
not  dissimilar  to  our  own  in  their  apparent  intent,  and  the  fit- 
ness of  the  authority  to  this  case,  seem  to  justify,  firom  the 
report,  a  quotation  from  the  statutes  and  the  comments  of  the 
court  upon  them. 

""By  the  fifth  section  of  an  act  (Body  of  Laws,  210),  it  is 
enacted  Hhat  all  deeds  of  conveyance  theretofore  made,  or 
thereafter  to  be  made,  indented  and  sealed  by  husband  and 
wife,  and  by  them  personally  acknowledged  in  the  general 
court  or  county  court,  the  wife  having  first  been  examined 
by  sDch  court,  separate  and  apart  from  the  husband,  and 
giving  her  free  consent  to  the  same,  shall  be  and  are 
hereby  declared  to  be  good  and  eflectual  in  law,  and  shall 
be  as  valid  to  convey  and  pass  over  all  the  estate,  right, 
title,  interest,  and  demand  of  such  wife  and  her  heirs  in 
and  to  the  land,  tenements,  or  hereditaments  so  granted 
or  conveyed,  whether  the  same  be  in  right  of  dower  or  fee- 
Bample,  or  whatsoever  other  estate,  not  being  fee-tail,  she 
may  have  therein,  as  if  the  same  had  been  done  by  fine  and 
recovery,  or  by  any  other  way  or  means  whatsoever/ '' 

"And  by  a  subsequent  act  of  1785  (Pleasant's  Revision,  157, 
Bee.  7),  the  mode  of  alienating  the  inheritance  of  married 
women  by  deeds  of  conveyance  is  again  prescribed,  and  at 
the  close  of  the  section  it  is  declared  that  the  conveyance  so 
made  *  shall  not  only  be  sufficient  to  convey  or  release  any 
r^t  of  dower  thereby  intended  to  be  conveyed  or  released, 
but  be  as  efiidctual  for  every  other  purpose  as  if  she  had  been 
an  umnanied  women.' 
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"  The  language  employed  in  these  acts,  for  the  parpoee  of 
showing  the  effect  of  deeds  of  conveyance  executed  by  ^la^ 
ried  women,  is  not  in  each  precisely  the  same;  but  according 
to  no  fair  interpretation  of  either  can  the  deed,  if  made  during 
the  wife's  minority,  be  absolutely  obligatory  upon  her.  By  a 
deed  duly  executed,  we  apprehend,  under  either  act,  the  title 
passes  from  the  wife;  but  we  suppose  she  cannot  be  precluded 
by  either  from  avoiding  a  deed  made  during  her  in&ncy. 

'^  By  the  latter  act,  she  certainly  cannot;  for,  as  by  it  the 
deed  is  declared  to  have  the  same  effect  as  if  made  by  an  un- 
married woman,  it  is  plain  that  as  the  deed  of  an  unmarried 
infant  may  be  avoided,  so  may  that  of  a  married  woman  made 
during  her  infancy;  and  by  the  former  act,  it  is  equaUy  clear 
the  deed  made  during  the  wife's  minority  may  be  avoided. 
By  that  act,  the  deed  is  declared  to  have  no  greater  effect  than 
a  fine  and  recovery  would  have;  and  it  is  well  settled  that  a 
fine  levied,  or  a  recovery  suffered  of  the  wife's  land  by  the 
husband  and  wife,  may  be  avoided  on  account  of  the  in&ncy 
of  the  wife: "  PhUipa  v.  Greeny  8  A.  K.  Marsh.  10  [13  Am.  Dec. 
124].    See  also  Mackey  v.  Procter^  12  B.  Mon.  434. 

The  same  construction  was  given  to  a  Missouri  statute  that 
provided  for  the  execution  of  deeds  by  married  women,  and 
^Hhat  such  deed  shall  be  as  effectual  in  law  to  pass  all  the 
right,  title,  and  interest  of  the  wife  as  if  she  had  been  an  un- 
married woman:''  Yotise  v.  NarcomBy  12  Mo.  659  [51  Am.  Dec 
175]. 

A  full  examination  made  in  a  late  case  in  the  supreme 
court  of  Tennessee,  of  the  effect  of  a  deed  made  under  the 
disabilities  of  infancy  and  coverture,  induced  the  conclusioo 
that  marriage  was  not,  and  that  infancy  was,  a  good  defense  to 
the  deed:  Scoii  v.  Buchananj  11  Humph.  468. 

Chancellor  Walworth  also  says:  ''The  statute  which  makes 
valid  the  deed  of  a,  feme  covert j  when  executed  by  her  husband 
and  acknowledged  by  her  on  a  private  examination,  was  never 
intended  to  sanction  or  validate  a  conveyance  by  an  inCant 
wife.  There  is  a  plain  and  obviQus  distinction  between  the 
disability  of  coverture  and  that  of  in&ncy.  The  first  arises 
from  a  supposed  want  of  will  on  account  of  the  legal  power 
and  coercion  which  the  husband  may  exercise  over  the  volition 
of  the  wife.  This  disability  is  removed  by  the  private  exam* 
ination  of  the  wife,  in  the  absence  of  her  husband,  by  which 
it  is  legally  ascertained  that  such  power  and  coercion  have  not 
been  exerdsed  in  that  particular  case.    But  the  disability  d 
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infaDcy  arises  from  the  supposed  want  of  oapadtjr  and  jndg- 
osfflit  in  the  infant  to  act  understandingly.  And  the  only  way 
ID  which  that  disability  can  be  obviated  is  by  the  legal  substi- 
tation  of  some  third  person  in  the  place  of  the  infant  to  ezer- 
dee  a  judgment  in  her  behalf.  And  this  can  only  be  done 
imder  the  authority  of  a  court  of  chancery,  and  in  a  few  other 
eases  specially  provided  for  by  law:"  Sandford  v.  McLean,  3 
Paige  Ch.  121  [23  Am.  Dec.  773];  Priest  v.  Cummings,  20 
Wend.  849. 

And  in  action  of  ejectment,  Judge  Bronson,  in  the  supreme 
court  of  the  state  of  New  York,  expresses  his  foil  assent  to  the 
doctrine  of  the  foregoing  cases,  holding  the  infancy  of  the 
plaintiff  to  present  a  distinct  question  from  that  of  her  covers 
tare,  each  disability  to  be  considered  by  itself,  neither  deriving 
any  additional  force  from  being  coupled  with  the  other:  Bool 
i.Mix,  17  Wend.  129  [81  Am.  Dec.  286]. 

The  statute  of  New  York  regulating  the  conveyance  and 
acknowledgment  thereof  of  land  by  a  married  woman  is 
called,  in  the  case  just  cited,  ''a  restraining  statute,"  in  refer- 
ence to  the  previous  custom  that  had  obtained  in  the  province, 
by  which  married  women  joined  their  husbands  in  deeds^ 
without  any  separate  acknowledgment,  which  was  prohibited 
by  the  statute.  Considered  in  its  relation  to  the  common  law, 
H  was  an  enabling  statute,  like  ours,  which  ours  so  far  resem- 
bles as  to  make  the  New  York  decisions  apply  to  its  construc- 
tion. 

We  then  hold,  both  upon  principle  and  authority,  that 
marriage  does  not  give  a  female  infant  a  capacity  to  convey 
leal  estate,  and  that  our  statute  enabling  a  married  woman  to 
convey  her  lands  only  relieves  her  from  the  inability  to  con- 
tract  which  marriage  attaches  to  her. 

It  fellows  that  the  deed  of  the  plaintiff  and  her  husband  to 
Myers  did  not  pass  her  estate  in  the  land  in  controversy. 

There  is  some  diversity  in  the  books  as  to  the  proper  time 
of  avoiding  the  deed  of  an  infant;  some  cases  intimating  that 
it  cannot  be  done  till  the  infant  arrives  of  age;  some  that  the 
disaffirmance  should  be  before  that  period,  from  analogy  to 
the  time  of  avoiding  a  fine  levied,  or  recovery  suffered;  and 
others  holding  the  time  to  be  immaterial,  so  that  not  disavow- 
ing the  deed  shall  not  be  so  long  delayed  as  to  work  its 
ratification. 

Of  course,  where  a  former  deed  is  to  be  invalidated  by  a 
iabsequent  deed  to  another  person,  it  must  be  done  after  full 
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age,  for  the  same  want  of  capacity  that  makes  the  first  revo- 
cable might  amiul  the  second  deed.  But  the  act  of  infiEuicf 
can  be  revoked  by  entering  upon  the  land  and  taking  the 
profits  while  an  infant;  and  we  find  no  case  that  denies  his 
right  to  invoke  the  aid  of  chancery  to  relieve  him  from  the 
improvidence  and  folly  of  his  immature  years;  nor,  consider- 
ing  the  relation  of  courts  of  chancery  to  infants,  would  we 
expect  to  find  such  a  case. 

Although  the  deed  referred  to  be  invalid  as  the  deed  of  the 
plaintifi*,  it  is  claimed  that  her  husband  had  an  interest  in  the 
land  which  passed  by  the  deed  as  his  act,  and  that  therefore 
this  suit  cannot  be  maintained. 

The  husband  is  entitled  to  the  rents  and  profits  of  the  estate 
of  inheritance  of  which  the  wife  was  seised  at  the  time  of  mar- 
riage, which  is  a  fi^ehold  estate  lasting  while  they  shall  live. 
He  sues  in  his  own  name  for  an  injury  to  the  profits  of  the 
land,  his  interest  may  be  seized  and  sold  on  execution:  2 
Kent's  Com.  130,  131;  1  Bright's  Husband  and  Wife,  118, 
c.  9;  Reeve's  Domestic  Relations,  27. 

But  if  actual  possession  be  necessary  to  creat  this  life  estate^ 
it  may  be  doubted  whether  the  plaintiff  at  the  time  of  mar- 
riage had,  or  whether  the  husband  since  has  had,  such  pos- 
session as  to  vest  in  him  any  interest  which  would  pass  by  hie 
deed. 

In  McDanid  v.  Chuce^  15  Ark.  485,  this  court,  after  stating 
that  the  curtesy  of  the  husband  had  been  extended  by  modem 
decisions  to  equitable  estates,  to  contingent  uses,  and  to  money 
to  be  laid  out  in  land,  declined  to  extend  it  to  a  pre-emption 
right.  But  a  pre-emption  right  is  not  an  estate,  it  is  only  a 
privilege  of  being  a  preferred  purchaser  of  land,  and  has  noi 
attached  to  it  the  incidents  of  realty. 

A  reason  why  seisin  in  fact  was  necessary  to  uphold  cur- 
tesy by  the  common  law  was,  that  the  issue  of  the  marriage 
could  not  inherit  that  of  which  there  was  only  a  seisin  in  law, 
and  there  could  be  no  curtesy  but  when  the  issue  could  by 
possibility  inherit  the  estate  of  its  mother. 

But  with  us,  the  law  may  be  assumed  to  be,  that,  whatever 
real  right  or  claim  an  ancestor  has  by  deed  only,  it  descends 
to  his  heirs;  and  such  is  now  the  law  in  England  by  a  lats 
enactment  of  parliament.  Certainly  what  will  pass  to  aa 
assignee  or  vendee  will  be  cast  upon  the  heir  by  desooit. 

But  it  is  not  necessary  to  look  iqion  this  case  as  reqpiiring 
the  eiwwitials  to  make  the  husband  a  tenant  of  the  ooorteqrt 
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for  lie  IB  only  entitled  to  the  rents  and  profits  till  the  death  of 
the  wife.  Though,  from  a  fact  disclosed  in  the  evidence, 
Tresley  Harrod  is  tenant  by  curtesy  initiate,  yet  the  estate  of 
curtesy  cannot  vest  in  him,  nor  can  he  transfer  it  during  liis 
wife's  Ufe:  Bright's  Husband  and  Wife,  116,  124,  c.  10. 

In  EUioU  y.  Pearce^  20  Ark.  508,  a  deed  of  Putnam  and  wife, 
of  Mrs.  Putnam's  land,  defectively  acknowledged  by  her,  was 
held  to  pass  the  life  inteiest  of  Putnam,  which  was  the  right 
to  the  rents  and  profits  during  the  joint  lives  of  himself  and 
wife.  And  from  the  report  of  the  case,  it  is  inferred  that 
neither  of  them  ever  had  an  actual  possession  of  the  land,  al- 
though no  point  was  made  upon  that  fact  before  this  court. 

We  think  the  better  opinion  to  be  that  the  deed  of  the  hus- 
band and  wife,  that  is,  of  the  plaintiff  and  Presley  Harrod,  is 
valid  to  transfer  the  right  to  the  rents  and  profits,  and  of  course 
to  the  possession  of  the  land,  during  their  joint  lives;  that  if 
the  husband  survive  the  wife,  he  will  then,  as  tenant  by  the 
curtesy,  control  the  land  during  his  life,  or  rather,  that  his 
vendees  will  do  it,  and  that  the  deed  is  otherwise  of  no  effect 
against  the  plaintiff  and  her  heirs,  and  ought  to  be  cancclcil 
as  against  her  and  them. 

The  plaintiff  is  not  subject  to  be  met  by  the  defense  of  a 
purchase  for  a  valuable  consideration  without  notice  of  her 
claim. 

When  an  infant  plaintiff  that  has  title  to  real  estate  liud 
never  been  divested  of  that  title  by  any  act  of  her  own,  she 
cannot  be  told,  in  a  suit  to  recover  the  possession  of  land,  that 
another  person  has  derived  her  title  that  was  never  out  of  her. 
Such  a  defense  cannot  be  available  against  an  infant,  when  no 
legal  or  equitable  title  has  ever  passed  out  of  the  infant. 

The  result  of  this  opinion  is,  that  the  deed  of  Presley  Har- 
rod and  of  the  plaintiff,  his  wife,  is  to  be  canceled,  so  far  as  it 
seeks  to  affect  the  right  of  the  wife,  which  deed  is  invalid 
against  her  and  her  heirs,  and  the  appellant  must  recover  her 
costs  in  this  court.  Let  a  decree  be  entered  in  this  court  in 
conformity  with  this  opinion. 


Husband  has  Estati  im  Wdtk's  Rraltt  dubino  Jonrr  Lnns  or  TTTwa»T,y 
AND  WiTE:  Junction  B.  B,  Co.  v.  Harris,  68  Am.  Deo.  618,  and  collected 
oases  in  note  thereto  620;  VanDmerY.  VanDuser,  91  Id.  267.  He  is,  during 
his  wife's  life,  entitled  to  the  rents,  issnee,  and  profita  of  her  estate:  Bowie  ▼. 
StonutrtU^  61  Id.  318,  and  note  326;  Warrtn  v.  Brown,  57  Id.  194,  note. 

OONVETANCBS  OV  MaRBTID  WoMXN  10  BB  VaLID  MUST  BB  EXBOOTBD  UT 

MoDB  PB3BB0BIBED  BT  STATUTE:  See  note  to  HMItoii  V.  Hmd^  71  Am.  Dec 
▲iL  HmfL  Vol  LXZVI— 47 
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S59;  Krtns  ▼.  Peder,  67  Id.  286,  and  note  288;  Lofuden  ▼.  Blyihe,  Id.  442;  2>m 
▼.  ffotolandj  18  Id.  445;  Warren  ▼.  Brovm,  67  Id.  191. 

OONVBYAlfCI  BT  HxTSBAMD  AND  IWAITF  WiFE  OF  HXB  LaKD  IN  FeB  PaBSSB 

BIS  Estate  therein,  and  the  husband  and  wife  cannot  reoover  it  back: 
Junction  R.  R.  Co.  ▼.  Uarria,  68  Am.  Dec  618.  Bnt  in  Bool  v.  Mhcj  31  Id. 
285,  it  18  held  that  the  deed  of  an  irdwAfeme  covert  has  no  greater  effect  than 
if  she  were  nnmarried.  So  it  has  been  held  that  a  conveyance  by  hnsband 
and  wife  of  wife's  land,  during  the  minority  of  the  wife,  is  voidable:  Fouse  ▼. 
Horeoms,  51  Id.  175.  An  infant's  deed  of  bargain  and  sale  is  also  voidable, 
bat  not  void:  Bool  v.  Mix,  31  Id.  285,  and  namerous  cases  cited  in  note 
thereto  295,  concerning  the  validity  of  conveyances  by  infants.  In  PJdlips  v. 
Cfreen,  13  Id.  124,  it  is  held  that  an  infant  ym«  eowrCt  deed  is  voidable  only 
if  it  would  convey  the  title  if  she  were  an  adult.  So  in  the  case  last  cited  it 
is  held  that  a  deed  by  husband  and  wife,  after  her  majority,  of  her  lands  not 
previously  sold,  does  dot  embrace  lands  sold  by  her  during  infancy,  since  she 
may  afi&rm  or  avoid  such  sales  at  pleasure.  So  a  mortgage  made  by  an  infant 
is  voidable  only,  and  not  void:  Boberta  v.  Wigfjfin,  8  Id.  38.  But  it  has  been 
held  that  a  conveyance  by  an  infant  /erne  covert,  not  being  for  her  benefit,  is 
void,  notwithstanding  it  was  acknowledged  by  her  apart  from  her  husband, 
in  the  form  prescribed  by  the  statute;  and  that  after  marriage  an  infantyem^ 
cotrrt  cannot  bind  herself  by  any  deed  or  contract,  either  at  law  or  iu  equity, 
except  under  tlie  sanction  of  the  court  of  chancery,  or  in  the  cases  provideil 
by  the  statute:  SantHford  v.  McLean,  23  Id.  773. 

Infant's  Deed  hay  be  Disaffirmed  by  subsequent  conve3rance  of  the 
same  land  by  the  infant  after  attaining  his  majority:  Peteraon  v.  Laik,  69  Am. 
Dec.  441,  and  collected  cases  in  note  thereto  443;  Yause  v.  Norcoma,  51  Id. 
175,  and  note  183;  or  by  an  actual  entry  on  the  land  for  the  purpose  of  dis- 
affirming the  deed:  Bool  v.  Mhc,  31  Id.  285;  or  by  doing  K&y  act  of  equal 
solemnity  with  the  deed:  Brechenridge'e  HeirB  v.  Orrruby,  19  Id.  71;  or  by 
doing  some  other  act  clearly  evincing  his  intention  to  defeat  the  conveyance: 
Bool  V.  Mix,  31  Id.  285;  BoberU  v.  Wigfjm,  8  Id.  38.  An  entry  upon  the 
land  is  not  necessary  to  avoid  the  deed:  Toum  v.  Norcoma,  51  Id.  175. 

DlSTINCnON   BETWEEN  DISABILITY  OF  COVEBTUEE  AND  THAT  OF  INFANCY 

is  that  the  former  arises  from  a  supposed  want  of  will,  and  the  latter  from  a 
supposed  want  of  capacity:  Sandford  v.  McLean,  23  Am.  Dec.  773. 

Deed  of  Infant  Feme  CtOVEbt  cannot  be  Set  up  aoainst  Her  aa  a 
bar,  where  such  deed  was  executed  in  the  absence  of  her  husband,  and  with- 
out a  knowledge  of  her  rights,  she  being  told  by  one  of  the  grantees  that  it 
wohld  not  prejudice  her  interests:  Sandford  ▼•  MeLeam,  23  Am.  Dee.  773L 


Winston  v.  Vaughan, 

[22  Abkansab,  72.] 
WOKDB  "QbANT,    BaBOAIN,   AND    SiLL,"  IN    STATUTES  ON  CONTEYANCINO, 

do  not  amount  to  a  general  covenant*  but  merely  to  a  oovenant  that  the 
grantor  has  done  no  act*  or  created  any  incumbranoe^  by  which  the  Mftate 
granted  may  be  defeated.  * 

The  facts  are  stated  in  the  opixiion. 
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CarroU  and  Johnsanj  for  the  appellant 
Fowler  and  StiUwellj  for  the  appellee. 

By  Court,  Comfton,  J.  The  action  was  covenant  biokeni 
by  Winston  Against  Vaughan,  on  a  deed  dated  the  fonrth  of 
Febraary,  1856,  by  which  the  defendant  conveyed  to  the 
plaintiff  a  tract  of  land  in  Pulaski  county.  The  deed  con- 
tained the  words  '*  grant,  bargain,  and  seD,"  and  the  suit  was 
brought  for  a  breach  of  the  statutory  covenant  against  incum- 
brances implied  by  the  use  of  those  words.  The  plaintiff 
alleged  as  a  breach  of  the  covenant  a  third  person's  right  to 
flow,  without  paying  damages,  a  part  of  the  land  by  means  of 
a  ndll-dam  erected  upon  an  adjoining  tract,  which  right  was 
granted  by  one  William  Wilson,  a  former  owner  of  the  land, 
by  deed  bearing  date  the  twenty-fifth  of  January,  1844. 

The  court  below  sustained  a  demurrer  to  the  declaration^ 
and  the  plaintiff  appealed. 

The  only  question  necessary  to  be  decided  is,  whether  the 
words  ^' grant,  bargain,  and  sell"  are  to  be  understood  within 
the  meaning  of  our  statute  concerning  conveyances  of  real 
estate  as  creating  a  covenant  against  incumbrances  done  or 
Buffered  by  whomsoever,  or  against  those  done  or  suffered  by 
the  grantor  only*  The  statute  provides  that  "  all  lands,  tene- 
ments, and  hereditaments  may  be  aliened,  and  possession 
thereof  transferred  by  deed  without  livery  of  seisin,  and  the 
words  'grant,  bargain,  and  sell '  shall  be  an  express  covenant 
to  the  grantee,  his  heirs  and  assigns,  that  the  grantor  is  seised 
of  an  indefeasible  estate  in  fee-simple,  free  from  incumbrance 
done  or  suffered  from  the  grantor,  except  rents  or  services  that 
may  be  expressly  reserved  by  such  deed,  as  also  for  the  quiet 
enjoyment  thereof  against  the  grantor,  his  heirs  and  assigns, 
and  from  the  claim  or  demand  of  all  other  persons  whatso- 
ever, unless  limited  by  express  words  in  such  deed." 

It  is  urged  in  argument  that  by  this  enactment,  it  was  the 
object  of  the  legislature  to  work  an  entire  change  in  our  system 
of  conveyancing,  so  as  to  enable  the  grantor,  without  express- 
ing the  usual  common-law  covenants,  to  bind  himself  as  effect- 
ually and  to  the  same  extent,  in  all  respects,  as  he  could  do  by 
the  insertion  of  tiiose  covenants  in  the  deed,  in  their  most  com- 
prehensive sense.  To  this  it  may  be  replied,  that  if  such  was 
the  object  of  the  legislature,  it  was  not  expressed  in  the  statute; 
nor,  according  to  any  known  rule  of  construction,  can  it  be 
ascertained  by  intendmuemt.    If  the  words  ''done  or  suffered 
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from  the  grantor "  are  not  to  be  understood  as  a  limitation 
upon  the  implied  covenant  against  incumbrances,  then  they 
are  without  meaning  in  the  connection  in  which  they  are  em- 
ployed. 

Our  statute,  as  to  the  particular  phraseology  out  #>r  which 
the  question  before  the  court  arises,  is  the  same  as  that  of 
Pennsylvania,  passed  in  1715;  and  the  supreme  court  of  that 
state,  in  Oratz  v.  Ewalty  2  Binn.  95,  decided  that  the  words 
^'  grant,  bargain,  and  sell"  did  not,  under  that  act,  amount  to 
a  general  covenant,  but  merely  to  a  covenant  that  the  grantor 
had  done  no  act,  or  created  any  incumbrance,  by  which  tho 
estate  he  had  granted  might  be  defeated.  We  do  not  agree 
with  the  counsel  for  the  appellant,  that  in  the  subsequent  case 
of  Funk  V.  Vaneida,  11  Serg.  &  R.  109  [14  Am.  Dec.  617],  a 
different  construction  was  put  upon  the  Pennsylvania  act.  In 
the  opinion  of  the  court  in  the  latter  case,  language  is  used 
which,  from  the  context,  would  seem  to  be  attributable  to  a 
mistake  in  the  reporter;  and  this  is  the  more  manifest,  because, 
in  WhitehiU  v.  Ootwcdt^  8  Penr.  &  W.  322,  decided  long  after- 
ward, the  court  say:  '^It  is  now  more  than  twenty-three  years 
since  it  was  solemnly  decided  by  this  court,  in  the  case  of 
Chratz  v.  Ewalty  2  Binn.  95,  that  the  words  ^  grant,  bargain, 
and  sell '  under  this  act  amount  only  to  a  covenant  that  the 
grantor  has  not  done  any  act,  or  created  any  incumbrance, 
whereby  the  estate  granted  by  him  may  be  defeated;  and  from 
that  time  to  the  present  has  been  considered,  not  only  as  a 
Bettled  construction  of  the  act,  but  as  a  fixed  rule  of  property 
in  the  state,  which  no  power  but  that  of  the  legislatm^e  can 
alter;"  citing  Cain  v.  Henderson,  2  Binn.  108;  Dorsey  v.  Jau- 
man,  1  Serg.  <&  B.  52  [7  Am.  Dec.  611];  and  the  identical  case 
of  Funk  V.  Voneida,  11  Id.  109  [14  Am.  Dec.  617]. 

In  Roebuck  v.  Dupuy,  2  Ala.  535,  the  same  question  arose 
upon  a  construction  of  the  Alabama  statute,  which,  as  regards 
the  implied  covenant  against  incimibrances,  is  also  similar  to 
our  own;  the  breach  assigned  was  a  mortgage  on  the  premises 
conveyed,  executed  by  a  third  person  from  whom  the  defend- 
ant liad  purchased,  and  the  court  held,  on  demurrer  to  the 
declaration,  that  the  action  was  not  maintainable,  because  the 
covenant  was  limited  to  incumbrances  done  or  suffered  b} 
the  grantor  only. 

Chancellor  Kent,  in  the  fi>urth  volume  of  his  commentaries, 
page  473,  cites  these  cases  with  approbation,  as  furnishing  a 
correct  interpretation  of  the  Pennsylvania  and  Alabama  stat* 
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utes.  He  says:  ^'Upon  this  construction,  the  words  of  the 
statute  are  divested  of  all  dangerous  tendency;  and  they  amount 
to  no  more  than  did  the  provision  in  the  English  statute  of 
6  Anne,  c.  35,  sec.  30,  upon  the  same  words.  It  may  not  be 
very  inconvenient  that  those  granting  words  should  imply  a 
cdvenant  against  the  secret  acts  of  the  grantor;  but  beyond 
that  point,  there  is  great  danger  of  imposition  upon  the  igno- 
rant and  the  unwary,  if  any  covenant  be  implied  that  is  not 
stipulated  in  clear  and  precise  terms." 

If  this  question  were  not  settled  by  the  high  authorities  to 
which  we  have  referred,  we  should  find  no  difficulty  in  holding 
firom  what  would  seem  to  be  the  obvious  reading  of  the  statute, 
that  the  grantor  is  not  responsible  on  the  statutory  covenant 
for  incumbrances  other  than  those  done  or  suffered  by  himsell 

Let  the  judgment  be  affirmed,  with  costs. 


TXBMB   "GbAST,   TUHflATTfy  AND  QeSJs,"  ABM  OOVENAMT  AQAJXat  AlL  Iv- 

CDKBRAKCU  DoNB  OB  SuTVEBED  BT  Gbantob:  Fwtk  T.  VontkUt,  14  Am.  Deo. 
617;  Andreum  v.  McCoift  42  Id.  669.  Bat  see B^thv.  Cooper,  69  Id.  270;  FroM 
T.  Boffmorndf  2  Id.  228,  and  nofcM  to  these  nam,  aa  well  aa  the  aotea  to  Jform 
▼.  Oomer,  47  Id.  671,  and/Wfcv.  Vandda,  14  Id.  628;  for  other  oonatHMtkoa 
ghren  to  theae  woida. 


Wallace  v.  Brown. 

[23  AmKABlAB,  11&] 
BiGBT  TO  SXLL  FBOFBBTT  TOB  TaXBS  IS  FOOITDBD  OQ  tfao  BOII-payilMIlt  of 

the  tax.  If  it  be  paid  before  the  sale,  the  lien  of  the  state  is  discharged* 
and  the  right  to  sell  no  longer  exists. 

EVXBT  PVBOHABXB  AT  TaZ  SaLX  TaKXB  UI8  DbED  SuBJBCT  TO  CONDITIOB 

THAT  Tax  has  not  bxxn  Paid;  and  if  his  title  is  defeated,  he  must  look 
to  the  government  for  that  relief  which  such  a  case  may  require. 

8alb  of  Land  iob  Taxxs  Chabokd  upon  It  ajtxb  Ownbb  has  Paid 
Thxm  is  Void,  and  a  fraud  upon  the  owner's  rights.  Such  fraud  also 
Titiates  a  decree  of  oonfirmation  under  the  statate;  and  courts  will  be 
slow  to  conclude  that  the  owner,  having  no  actual  notice  of  the  proceed- 
ings to  confirm,  cannot  vacate  the  decree  and  cancel  the  purchaser's  deed 
in  a  direct  and  appropriate  proceeding  for  that  purpose. 

Uhdbb  Abkakbas  Thxobt  of  Tax  Salbs,  Thxt  abe  Void  or  Valid,  and 
there  is  no  intermediate  ground. 

Tax  Salb  is  Valid  if  Substantiallt  Madb  in  conformity  with  statutory 
provisions. 

Tax  Salb  is  Void  op  Statutb  n  not  Followxd  in  Ant  IklArrsB  Matb- 

RiAL  to  Salb.    Thus,  if  the  sale  is  made  on  the  wroug  day;  or  if  the 

.  land  is  not  advertiBed;  or  if  it  is  nusdescribed  in  the  advertisement;  or  if 

no  demand  is  made  of  the  resident  tax-payer  for  the  taxes  charged  upon 

the  land  before  sale,  etc. 
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BanoBS  and  Ibrxqulasities  ik  Tax  Salb  abs  Cubsd  where  the  pur* 
chaser  obtains  a  decree  under  a  statute  confirming  the  sale,  if  there  mm 
no  fraad  in  procuring  the  decree. 

JUDOICKNT  OF  Ck>UBT  OF  GXNEBAL  JUBISDIOnON,  ITS  JUBIBDICTION  OF  Su»- 

JBGT-MA1TXR  Appbabing,  IS  NOT  TO  BB  Tbeatbd  AS  VoiD  when  oollat* 
erally  drawn  in  qaestion. 

/UBIBDXOTION  OF  SuBJBcr-MATTEB  18  OpBN  QuxsTiON  Alwatb;  and  a  want 
of  it,  if  such  fact  exists,  may  be  shown  in  either  a  direct  or  collateral 
attack,  for  the  purpose  of  destroying  a  judgment  rendered  by  a  court 
having  no  power  over  the  subject-matter. 

Thoitoh  Salb  of  Lakd  afteb  Owneb's  Paymxitt  of  Taxes  thbbboh  n 
Yon),  yet,  after  decree  of  confirmation,  where  the  court  is  shown  to  have 
jurisdiction,  the  owner  will  not  be  permitted,  in  a  collateral  proceedings 
to  prove  the  payment.  Any  other  construction  would  take  from  the 
judgment  that  conclusiveness  which  the  law  expressly  says  shall  bo 
given  to  it.  As  the  non-payment  is  the  essential  fact  upon  which  tho 
power  to  sell  rests,  the  decree  necessarily  includes  within  it  the  finding 
of  that  fact. 

The  facts  are  stated  in  the  opinioiL 
Fowler  and  StUlwellj  for  the  appellant. 

By  Court,  English,  C.  J.  Brown  brought  an  action  of  eject- 
ment against  Wallace  for  a  tract  of  land.  On  the  trial  before 
the  court,  sitting  as  a  jury,  it  was  admitted  by  the  parties  that 
the  plaintiff  purchased  the  land  at  a  tax  sale  made  by  the  col- 
lector of  Crittenden  county,  for  the  taxes  charged  thereon, 
obtained  the  collector's  deed,  and  that  his  title  was  afterwards 
confirmed  by  decree  of  the  court  of  chancery  under  the  stat* 
ute.  That  the  defendant  was  the  owner  of  tiie  land  in  fee  at 
the  time  of  the  sale,  and  prior  to  the  sale  paid  the  taxes  for 
which  the  land  was  Bold,  had  the  collector's  receipt  therefor, 
and  was  in  possession  of  the  land  when  the  suit  was  com- 
menced. 

Upon  this  agreed  statement  of  facts,  the  court  found  for  the 
plaintiff,  refused  a  new  trial,  and  thjd  defendant  excepted  and 
appealed. 

The  decree  of  confirmation  does  not  appear  in  the  record, 
but  we  understood  from  the  admission  of  the  parties,  that  it 
was  regularly  obtained  in  conformity  with  the  provisions  of 
the  statute.  The  grave  and  difficult  question  is  therefore  pre- 
sented, whether  the  decree,  being  introduced  in  aid  of  the 
plaintiff's  title  in  ejectment,  should  have  been  treated  as  null 
and  void,  on  its  apipearing  that  the  taxes  were  paid  before  the 
sale  of  the  land. 

Tt  has  been  well  said,  "  that  the  delinquency  of  the  owner 
to  pay  the  taxes  is  the  essential  fact  upon  which  the  power  of 
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Bale  Fests/'  The  right  to  sell  is  founded  on  the  non-payment 
of  the  tax.  If  the  tax  be  paid  before  the  sale,  the  lien  of  the 
state  is  discharged,  and  the  right  to  sell  no  longer  exists. 
Where  the  owner  has  performed  all  of  his  duties  to  the  goy- 
emment,  no  court  will  sanction,  under  any  circumstances,  the 
forfeiture  of  his  rights  of  property.  The  law  was  Intended  to 
operate  upon  tlic  unwilling  and  negligent  citizen  alone.  The 
legislative  power  extends  no  further.  The  sale  involves  an 
assertion  by  the  officer  that  the  taxes  are  due  and  unpaid,  and 
the  purchaser  relies  upon  this,  or  on  his  own  investigations, 
and  his  title  depends  upon  its  truth.  The  title  of  the  pur- 
chaser is  contingent,  so  far  as  it  may  be  affected  by  proof 
establishing  the  fact  that  the  tax  has  been  paid  before  the  sale 
was  made.  This  is  an  implied  condition,  annexed  to  every 
grant  of  this  kind,  founded  on  a  sound  construction  of  the  law, 
the  power  of  the  government  in  collecting  taxes,  and  the  prin- 
ciples' of  natural  justice.  Therefore,  every  purchaser  takes  a 
deed  subject  to  the  condition  that  the  taxes  have  not  been 
paid;  and  if  his  title  is  defeated,  he  must  look  to  the  govern- 
ment for  that  relief  which  such  a  case  may  require:"  Black- 
well  on  Tax  Titles,  484;  Oaylord  v.  Scarff,  6  Iowa,  184;  Jaekaon 
V.  Jtfbrse,  18  Johns.  441  [9  Am.  Dec.  225]. 

It  follows  that  the  sale  by  the  collector,  in  this  case,  after 
the  payment  of  the  taxes  charged  upon  the  land,  was  null  and 
void,  and  the  deed  executed  by  him  to  the  purchaser  was,  of 
itself,  as  a  muniment  of  title,  worthless. 

But  does  it  also  follow  that  the  decree  of  a  court  of  compe- 
tent jurisdiction,  confirming  the  title  of  the  purchaser,  is  to  be 
treated  as  null  and  void  when  introduced  in  a  collateral  pro- 
ceeding in  aid  of  the  title? 

It  has  been  said  that  that  which  is  void  cannot  be  confirmed; 
but  if  this  be  true  in  relation  to  tax  sales,  the  statute  provid- 
ing for  the  confirmation  of  tax  titles  is  of  no  utility.  Sales 
under  execution  may  be  void  or  voidable;  but  according  to 
our  theory  of  tax  sales,  they  are  void  or  valid,  and  there  is  no 
iitermediate  ground.  If  the  sale  is  made  substantially  in 
conformity  with  the  provisions  of  the  statute,  it  is  valid,  but  if 
the  statute  be  not  followed  in  any  matter  material  to  the  sale, 
it  is  void;  for  example,  if  the  sale  be  made  upon  the  wrong 
day:  HogvM  v.  BraahearSj  13  Ark.  249;  or  if  the  land  is  not 
advertised  for  sale,  or  be  misdescribed  in  the  advertisement: 
Patrick  v.  Davis,  15  Id,  363;  or  where  no  demand  is  made 
of  the  resident  tax-payer  of  the  taxes  charged  upon  the  land 


424  Wallace  v.  Brown.  [Arkansfia^ 

before  sale:  Bonnell  v.  Roane^  20  Id.  114.  If  the  Bale  be  regu- 
lar, and  the  title  consequently  valid,  the  purchaser  does  not 
need  the  aid  of  the  statute;  and  if  the  sale  be  irregular,  and 
therefore  void,  and  cannot  be  confirmed  and  made  valid, 
by  decree  under  the  statute,  it  follows  that  the  statute  is  use- 
less. 

The  statute  declares  that  ^^ihe  judgment  or  decree  of  the 
court  confirming  said  sale  shall  operate  as  a  complete  bar 
against  any  and  all  persons  who  may  thereafter  claim  said 
land  in  consequence  of  informality  or  illegality  in  the  proceed- 
ings; and  the  title  to  said  land  shall  be  considered  as  con- 
firmed and  complete  in  the  purchaser  thereof,  his  heirs  and 
assigns  forever,  saving,  however,  to  inConts,"  etc.:  Gk)uld'a 
Digest,  c.  170,  sec.  6. 

Where  the  owner  of  the  land  neglects  or  refuses  to  pay  the 
taxes  charged  thereon,  and  is  in  default  to  the  govemmeot,  he 
must,  at  his  peril,  look  to  the  consequences  of  his  default,  and 
if  he  permits  the  land  not  only  to  be  sold,  but  suffers  the  pur* 
chaser  to  procure  a  decree,  under  the  statute,  confirming  the 
sale,  and  tiiere  is  no  fraud  in  procuring  the  decree,  its  effect  is 
to  cure  errors  and  informalities  in  the  sale  and  to  bar  his  right 
to  question  the  title  of  the  purchaser  on  account  of  such  irreg- 
ularities. 

But  where  the  owner  has  paid  the  taxes  upon  his  land,  and 
is  in  no  default,  his  position  is  unlike  that  of  the  de&ulting 
tax-payer.  He  may  justly  conclude  that  he  is  in  no  legal 
peril  of  having  his  land  sold  for  taxes  which  he  has  paid,  and 
is  not  expected  or  Required  to  look  to  the  newspapers  to  see  if 
his  land  is  advertised,  or  to  attend  the  collector's  sale  to  ascer* 
tain  whether  it  is  offered  for  sale.  If,  therefor,  the  collector 
proceeds  to  sell  his  land  after  he  has  paid  the  taxes  charged 
upon  it,  it  is  not  only  a  sale  without  power,  but  is,  in  law,  a 
gross  and  most  flagrant  imposition  and  firaud  upon  his  rights; 
and  this  fraud  we  can  but  think  enters  into  and  vitiates  a 
decree  of  confirmation,  obtained  against  him  imder  the  statute; 
and  where  he  has  had  no  actual  notice  of  the  proceedings  te 
confirm,  or  opportunity  of  making  a  defense,  we  should  be  slow 
to  conclude  that  he  could  not  vacate  the  decree,  and  cancel  the 
deed  of  the  purchaser  in  a  direct  and  appropriate  proceeding 
for  that  purpose. 

But  the  question  recurs,  when  such  a  decree  is  offered  in 
evidence  in  a  collateral  suit,  is  the  owner  of  the  land  permitted 
to  go  behind  the  decree,  introduce  evidence  of  the  payment  of 
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the  taxes  before  the  sale,  and  for  that  reasoQ  alone  cause  the 
decree  to  be  treated  as  null  and  void? 

Whether  the  appellant  had  actual  notice  of  the  proceedings 
to  confirm  in  this  case,  and  failed  to  defend,  or  made  an  un- 
Buccessfol  attempt  to  defend,  does  not  appear  from  the  agreed 
statement  of  facts  contained  in  the  bill  of  exceptions.  But  to 
put  the  case  on  the  most  favorable  ground  for  him,  we  will 
suppose  that  the  decree  was  taken  by  default  upon  the  public 
notice  provided  for  by  the  statute.  The  land  being  in  Critten- 
den county,  the  decree  was  doubtless  obtained  on  the  chancery 
side  of  the  circuit  court  for  that  county,  which  is  a  court  of 
general  jurisdiction,  and  competent  to  render  the  decree. 

It  was  held  in  Borden  v.  StaUy  11  Ark.  519  [54  Am.  Dec. 
217],  and  has  been  again  and  again  reafl&rmed  by  this  court, 
that  the  judgment  of  a  court  of  general  jurisdiction,  when 
collaterally  drawn  in  question,  was  not  to  be  treat  as  void,  its 
jurisdiction  of  the  subject-matter  appearing,  and  though  since 
the  decision  in  Borden's  case,  this  court  has,  in  several  in- 
stances, pronounced  the  judgments  of  such  courts  to  be  void, 
yet  in  no  instance  has  it  intended  to  overrule  or  depart  from 
the  doctrine  of  that  case. 

Thus  in  Cossitt  v.  Biseoe,  12  Ark.  95,  where  the  probate 
court  gave  judgment  allowing  and  classing  a  claim  against 
an  estate  at  one  term,  and  at  a  subsequent  term  attempted  to 
set  aside  the  judgment  and  reclass  the  claim;  and  it  was  held 
that  the  first  judgment  was  final,  exhausted  the  jurisdiction 
or  power  of  the  court  over  the  subject-matter,  and  that  the 
judgment  rendered  at  the  subsequent  term  was  null  and  void. 

So  in  Cheek  v.  Pugh,  19  Ark.  576,  where,  in  entering  judg- 
ment against  a  party  to  the  suit,  the  names  of  persons  who 
were  not  sued  were  included,  and  judgment  entered  against 
them  also;  and  it  was  held  that  the  judgment  as  to  them  was 
void,  because  there  was  no  proceeding  before  the  court  upon 
which  the  judgment  against  them  could  be  based. 

And  in  Brumley  v.  Statey  20  Ark.  77,  where  the  circuit  judge 
attempted  to  hold  court  at  a  time  other  than  that  fixed  by 
law,  and  rendered  a  judgment  against  Brumley,  it  was  held 
that  the  proceedings  were  coram  non  jvdieey  and  void. 

All  of  these  cases  are  referable  to  the  same  principle,  that  the 
court  was  without  legal  power  to  act  upon  the  subject-matter. 

The  question  of  jurisdiction  of  the  subject-matter  is  always 
open,  and  whether  a  judgment  is  called  in  question  collaterally 
or  in  a  direct  proceeding,  it  may  be  shown,  if  such  be  the  fact^ 
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that  the  court  which  rendered  the  judgment  was  without  juris* 
diction  to  act  upon  the  subject-matter  of  the  euit,  and  conse- 
quently that  the  judgment  is  void :  WUUams  v.  Harris^  4  Sneed, 
834;  Barger  v.  Jacksonj  9  Ohio,  163. 

It  has  been  held  in  Ohio  that  the  judgment  of  the  county 
court  condemning  the  land  of  a  delinquent  tax-payer  to  bo 
sold  for  the  taxes  charged  thereon,  under  a  statute  of  that 
state,  precludes  inquiry  into  errors  or  irregularities  occurring 
prior  to  the  judgment:  Rennick  y.WaUacey  8  Ohio,  539;  Paine 
V.  Skinner^  Id.  160, 164;  but  where  the  court  proceeded  to  con- 
demn land  for  the  payment  of  taxes  which  was  not  within  the 
limits  of  its  territorial  jurisdiction,  the  judgment  was  held  to 
be  void:  Barger  Y.Jackson,  9  Ohio,  163.  A  like  decision  was 
made  by  the  supreme  court  of  Tennessee,  in  WiUiama  y.  ffar^ 
m,  4  Sneed,  832,  where  the  judgment  condemning  the  land 
was  rendered  by  the  circuit  court,  under  a  statute  of  that 
state. 

In  these  cases,  the  courts  were  proceeding  in  rem^  and  the 
lands,  the  subject-matters  of  the  suits,  not  being  within  their 
jurisdictions,  their  judgments  were  declared  null  and  void  in 
collateral  proceedings. 

So  in  the  case  before  us,  the  proceeding  was  in  rem,  to  con* 
firm  a  sale  of  land  made  by  the  collector  of  taxes,  the  land 
was  within  the  territorial  jurisdiction  of  the  court,  the  court 
had  power  over  the  subject-matter,  and  the  decree  was  ren« 
dered,  as  we  must  suppose,  upon  a  proper  application,  and 
after  the  public  notice  provided  for  by  the  statute. 

The  precise  question  now  before  us  came  before  the  supreme 
court  of  Iowa,  under  a  statute  similar  to  ours,  in  Gaylord  v. 
Scarffj  6  Iowa,  180;  and  the  court,  after  declaring  that  the  sale 
of  the  land  after  the  payment  of  the  taxes  was  null  and  void, 
proceeded  to  hold  ^Hhat,  after  decree,  where  the  court  is  shown 
to  have  jurisdiction,  we  think  the  owner  is  concluded,  and 
cannot  be  permitted  to  prove  the  payment.  Any  other  con- 
struction would  take  from  the  judgment  that  conclusivenesB 
which  the  law  expressly  says  shall  be  given  to  it.  As  the 
non-payment  is  the  essential  fact  upon  which  the  power  to  sell 
vests,  the  decree  necessarily  includes  within  it  the  finding  of 
that  fact,  and  in  the  absence  of  fraud,  must  be  conclusive." 
In  this  case,  the  decree  came  before  the  court  in  a  collateral 
proceeding. 

The  existence  or  validity  of  the  debt  or  demand,  upon  which 
the  suit  is  founded,  at  the  time  of  rendering  the  judgment  or 
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decree,  is  not  the  criterion  of  jurisdiction.  In  an  ordinary 
euit  in  personam  a  judgment  may  be  rendered  againfit  a  party 
in  default  for  a  debt  or  demand,  which  he  has  paid  and  e:.tiii- 
goished  before  the  commencement  of  the  euit,  but  the  judg- 
ment will  nevertheless  be  valid  and  binding  upon  him,  and  he 
is  precluded,  in  a  collateral  proceeding,  from  invalidating  the 
judgment  by  showing  that  it  was  given  upon  a  demand  wliich 
had  been  paid. 

So  an  attachment  may  be  sued  out  against  a  non-resident, 
upon  a  claim  which  has  been  paid  or  never  existed,  his  lands 
may  be  attached  and  judgment  rendered  against  them,  upon 
public  notice  condemning  them  to  sale  for  the  satisfaction  of 
the  claim,  and  the  lands  may  be  sold  under  the  judgment; 
and  no  well-informed  lawyer  would  seriously  contend  that,  in 
a  collateral  proceeding,  involving  the  title  obtained  by  the 
purchaser  under  the  judgment,  it  could  be  shown  that  the 
debt  had  been  paid  before  the  attachment  was  sued  out,  and 
{hat,  on  that  account,  the  judgment  was  null  and  void. 

Instances  of  hardship  may  occur  under  the  general  applica- 
tion of  the  rule,  that  the  judgment  of  a  superior  court  is  not  to 
be  treated  as  null  and  void,  when  collaterally  called  in  ques- 
tion, the  jurisdiction  of  the  subject-matter  appearing,  and  this 
may  be  one  of  such  instances;  but  a  departure  firom  the  rule 
would  be  productive  of  greater  mischief.  Human  wisdom  has 
proved  incompetent  to  establish  rules  of  law  that  will  not 
operate  hardly  in  some  instances,  however  clearly  they  may 
appear  to  be  founded  upon  principles  of  naturid  justice  or 
sound  public  policy. 

We  think  it  more  consistent  with  well-established  principles 
to  hold  that  the  appellant  should  resort  to  a  direct  proceeding 
to  vacate  the  decree,  than  to  decide  that  it  can  be  treated  as  a 
mere  nuUity  in  a  collateral  proceeding  like  this. 

The  judgment  must  be  affirmed. 

Tax  SalXp  Strict  Oomfuasck  wtfh  Statute  Essemtial  to  VALEDmr  ors 
See  collected  cases  in  note  to  PleascmU  ▼.  ScoU,  anie,  p.  403»  These  notes 
alao  refer  to  cases  showing  the  efifeot  of  recitals  in  tax  deeds  as  evidence. 

Pastt  Cladono  Titlx  bt  VuTTnE  OF  Tax  Salk  uvsrc  AmRMATivELT 
Show  a  compliance  with  every  substantial  requirement  of  law:  Lyon  v.  Hunt, 
46  Am.  Dec  216;  Scakav.  Alvia,  Id.  260;  Brmon  v.  WrigJU,  42  Id.  481,  and 
cases  cited  in  note  thereto  484;  Dikentan  ▼.  Parrisk,  47  Id.  455,  and  note  465  { 
note  to  Bank  </  Utiea  v.  Mermreau,  49  Id.  232;  Alexander  ▼.  Waiter,  50  Id. 
688.  Bat  the  law,  by  making  tax  deeds  prima  facU  evidence  of  the  regularity 
d  ail  proceedings  to  their  date,  cause  the  burden  of  proof  to  be  shifted  from 
the  holder  of  the  title  to  the  adverse  party.  As  to  what  he  must  show  to  in* 
validate  the  deed,  see  Laoey  v.  Dam*^  66  Id.  524.  and  note  533. 
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Jttdomknt,  whebb  Court  has  Jurisdiction  of  Bom  Person  and  Su^ 
jtct-Matter,  is  CJonclusive:  Horton  ▼.  CritcJ^field,  65  Am.  Dec.  701,  and 
cases  cited  iu  note  thereto  704. 

Judgment  or  Court  of  General  Jurisdiction  is  Prima  Facie  Evidenck 
of  Jurisdiction:  See  cases  cited  in  note  to  Horton  v.  Critcl^field,  65  Am.  Doc 
704. 

Judgment  of  Court  of  General  Jurisdiction,  where  it  had  jurisdiction 
of  both  person  and  subject-matter,  cannot  be  collaterally  attacked:  Barwster 
▼.  Hlgtjinson^  32  Am.  Dec  134;  StUherland  y.  De  Leon,  46  Id.  100;  Jadcaon  v. 
AsUyr,  39  Id.  281;  Lynch  ▼.  Baxter^  61  Id.  735;  WiU  y.  Rusaey,  Id.  701; 
Qrasameyer  v.  Beeson,  70  Id.  309;  Allen  v.  OauU,  67  Id.  485;  Hampton  y. 
Weare,  66  Id.  116. 

Judgment  Rendered  by  Court  not  Hatino  Jurisdichon  of  Person  op 
Defendant,  or  SuBJEcr-MATrKB  of  Suit,  ib  Void,  and  may  be  so  treated 
when  it  comes  in  question  oollaterally:  Homer  y.  State  Bank  q/*  Indiana^  48 
Am.  Dec  356,  and  cases  dted  in  note  to  same  359;  note  to  Dobaon  ▼.  Pearoe^ 
62  Id.  158. 

Jurisdiction  of  Courts  kat  Alwatb  be  Aitacexd^  xven  Collaterally: 
See  collected  cases  in  note  to  Horton  r.  OrUchfieU  66  Am.  Deo.  704;  note  te 
Dol)8on  y.  Pearce^  62  Id.  168. 
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[22  ABKANBAS,  217.1 

WfiHTBir  Agenowlsdqment  of  Debt,  or  Promise  to  Pay  It,  BxMO'va* 
Statdtb  Bar  of  Limitations  from  original  cause  of  action;  but  it  is 
not  to  be  considered  as  a  new  contract^  or  as  a  foundation  for  a  new  suit 
upon  the  old  contract. 

Oharacter  of  Written  Aoknowlbdgment  or  Promise  Sufficie.n't  to 
Remove  Bar  of  Limitations. — ^The  promise  must  be  an  express  prom- 
ise to  pay  the  debt,  which  is  taken  as  an  acknowledgment  tliat  the  debt 
is  due  The  acknowledgment  must  be  an  unqualified  one  that  the  debt 
is  due  in  whole  or  in  part 

KxAMFLB  of  Insufficient  Acknowledgment. — A  written  acknowledgment^ 
at  the  foot  of  an  account^  that  the  "  debits  and  credits  are  correct,  and 
subject  to  the  settlement  of  accounts  "  between  the  parties,  is  not  suffi- 
cient to  remove  the  bar  of  the  statute  of  limitations.  The  acknowledge 
ment  of  the  correctness  of  an  account,  with  the  claim  of  its  being  subject 
to  offsets,  comes  within  the  same  rule. 

Rule  of  Practice,  when  Waived. — ^A  party  complaining  of  the  judgment 
of  the  circuit  court,  sitting  as  a  jury,  must  move  for  a  new  trial,  or  for 
declarations  of  law  applicable  to  the  case;  and  an  objection  by  the  other 
party,  in  the  appellate  court,  that  he  has  not  done  this,  will  be  fatal  to  a 
review  of  the  judgment.  But  this  rule  of  practice  will  be  considered  as 
waived  by  the  party  entitled  to  its  benefit,  unless  he  insists,  in  the  appel- 
late court,  that  such  motion  was  not  made. 

Case  will  be  Determined  on  Points  not  Raised,  when. — ^It  is  only 
upon  question  of  jurisdiction,  or  some  vital  point  affecting  the  merits  of 
the  case,  that  courts  will  put  themselves  in  the  ungracious  and  generally 
unbecoming  attitude  of  determining  a  case  upon  points  not  raised  by 
the  counsel  in  charge  thereof. 

Bhort  PlsadinoSi  when  Appugarle,  are  to  be  Enoouraobd. 
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The  tadB  are  stated  in  the  opinion. 
Dufoal  and  Kingj  for  the  plaintiff. 
TRQtanw  and  Martin^  fiv  the  defendant 

By  Cotiiiy  FAiBCHiLDy  J.  ^  We,  the  nndersignedy  agree  that 
the  foregoing  debits  and  oieditB  are  correct,  and  eabject  to  the 
settlement  of  acconnts  between  A.  Harlan  A  Co.  and  Bemie 
A  Meyer.  Okobob  8.  Bbbnis, 

''  June  17, 1866.  A.  Hablan." 

This  was  an  indorsement  at  the  ftot  of  an  aocomit  of  mer- 
chandise sold,  and  credits  given  in  1847;  the  accoont  being 
rendered  by  Bemie  A  Meyer  for  the  nse  of  George  S.  Bemie 
against  A.  Harlan  A  Co. 

The  plaintiff  in  error  complains  that  he  was  not  discharged 
tma  the  action  of  OMumpfft,  brought  against  him  in  the  cir- 
cuit court,  on  his  plea  of  limitations;  while  the  defendant  in 
error  maintains  that  the  judgment  he  obtained  ought  to  be 
aflSrmed,  as  the  indorsement  discloses  a  cause  of  action  ac- 
eming  from  its  date,  maintainable  upon  the  new  promise  im- 
plied therein,  which  would  be  good  under  the  count  for  an 
account  stated;  and  that,  as  an  acknowledgment  in  writing,  it 
withdraws  the  case  from  the  effect  of  the  statute,  though  the 
action  be  constroed  to  be  founded  on  the  original  account. 

It  is  the  doctrine  of  this  court,  and  is  the  law,  that  a  written 
acknowledgment  of  a  debt,  or  promise  to  pay  it,  is  to  be  con- 
sidered as  a  removal  of  the  statute  bar  from  the  original  cause 
of  action,  and  not  as  a  new  contract,  or  as  a  foundation  for  a 
new  suit  that  could  not  be  supported  upon  the  old  contract: 
Biseoe  y.  SUmSf  11  Ark.  40;  Biseoe  y.  Jenkina,  10  Id.  119. 

Ccmsidering,  then,  the  action  as  founded  upon  the  original 
account,  is  the  indorsement  a  sufficient  acknowledgment  of  the 
debt,  or  promise  to  pay  it,  to  defeat  the  statute  of  limitations  7 
While  our  statute  has  not  defined  the  requirements  of  such 
,  written  acknowledgment  or  promise,  the  decisions  of  this  court 
*  leave  no  doubt  as  to  what  its  character  should  be.  And  they 
are,  that  the  promise  should  be  an  express  promise  to  pay  the 
debt,  which  is  taken  as  an  acknowledgment  that  the  debt  is 
due,  or  an  unqualified  acknowledgment  of  the  debt,  as  one  that 
is  due  in  whole  or  in  part:  Alston  v.  State  Banky  9  Ark.  455; 
Brawn  v.  StaU  Bank^  10  Id.  134;  Beebe  v.  Block,  12  Id.  597; 
OraM  V.  Ashley,  Id.  764. 

These  decisions  are  of  themselves  our  guide,  but  they  are 
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fully  accordant  with  and  supported  by  the  general  consent  of 
all  approved  English  and  American  authorities.  The  indorse- 
ment contains  an  acknowledgment  that  the  items  of  the  account 
are  correct,  but  it  does  not  acknowledge  that  the  balance  named 
at  the  foot  of  the  account  is  due;  on  the  contrary,  it  excludes 
such  a  conclusion,  by  making  the  accotmt  ^'  subject  to  a  set- 
tlement of  accounts  between  A.  Harlan  &  Co.  and  Bemie  & 
Meyer.  It  is  not  an  acknowledgment  that  the  account  or  any 
part  of  it  is  due  from  Harlan  &  Co.  to  Bemie  &  Meyer,  but 
that  upon  a  future  settlement  between  the  parties,  the  balance 
set  down  shall  be  considered,  in  that  settlement,  as  the  adjusted 
claim  of  Bemie  &  Meyer,  to  be  affected  as  it  may  by  tibe  ac- 
count of  A.  Harlan  &  Co.  against  Bemie  &  Meyer.  The  in- 
dorsement goes  for  nothing  without  such  settlement.  In  Sutton 
y.  Burruss,  9  Leigh,  384, 386  [33  Am.  Dec.  246],  it  is  held,  that 
the  acknowledgment  of  the  correctness  of  an  account,  with 
the  claim  of  its  being  subject  to  offsets,  will  not  prevent  the 
bar  from  attaching  to  the  account,  as  it  was  not  an  acknowl* 
edgment  of  the  account  being  due. 

Like  the  case  of  Sloan  y.  Sloan^  11  Ark.  32,  this  was  not  a 
settlement  of  mutual  accounts,  and  striking  a  balance  between 
them,  whereby  the  set-off  of  the  smaller  account  should  be  con* 
verted  into  a  payment  towards  the  larger.  Unlike  that  case^ 
there  was  in  this  no  promise  to  pay  any  sum;  but  like  it,  the 
parties  ran  over  the  items  of  accotmt  of  one  of  the  partiesi 
which  did  not  change  their  legal  relations.  In  that  case,  the 
verbal  promise  to  pay  the  amount  agreed  upon  was  held  insuf- 
ficient to  deprive  the  plaintiff  in  error  of  the  benefit  of  the  stat> 
ute;  and  the  same  result  must  attach  to  this  case,  because  that 
which  is  relied  on  as  a  written  acknowledgment  is  not  so,  being 
qualified  by  the  condition  of  a  subsequent  settlement,  and  not 
being  an  acknowledgment  of  any  debt  being  due. 

The  circuit  court  regarded  the  indorsement  as  a  sufficient 
acknowledgment  to  remove  the  bar  from  the  original  demand, 
or  to  be  a  good  new  promise  to  uphold  this  suit;  in  which  it 
erred,  and  its  judgment  must  be  reversed. 

We  have  passed  upon  the  merits  of  this  case,  notwithstanding 
that,  on  the  part  of  the  defendant  in  error,  there  was  no  special 
replication  of  the  written  acknowledgment  within  three  years 
to  the  plea  of  limitations;  and  notwithstanding,  on  the  part  of 
the  plaintiff  in  error,  the  case  was  subject  to  affirmance,  under 
the  rule  that  requires  a  party  complaining  of  the  finding  and 
judgment  of  the  court,  sitting  as  a  jury,  to  move  for  a  new 
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trial,  or  for  declarations  of  the  law  applicable  to  the  case.  The 
defect  in  the  latter  case  is  in  the  non-observance  of  a  rule  of 
practice,  which  we  have  always  held  fatal  to  the  review  of  a 
judgment,  when  the  objection  is  made  here,  but  which  we  are 
inclined  to  overlook  w\^en  not  insisted  on  by  the  opposite  party. 
Such  is  the  waiver  of  this  point  in  this  case  by  the  argument 
of  the  defendant  in  error.  It  is  only  upon  a  question  of  juris- 
diction, or  some  vital  point  affecting  the  merits  of  a  case,  that 
we  can  consent  to  put  ourselves  in  the  ungracious  and  gen- 
erally  unbecoming  attitude  of  determining  a  case  upon  the 
points  not  raised  by  the  counsel  in  charge  thereof. 

And  as  to  the  pleading  adopted  by  the  defendant  in  error, 
we  need  only  say,  that  the  replication  was  met  by  issue,  and 
being  pleaded  in  short  upon  the  record,  a  mode  of  pleading 
much  to  be  encouraged  when  applicable,  we  are  inclined  to 
consider  it  as  a  special  replication,  setting  up  the  written  in- 
dorsement. This  would  have  to  be  so  considered  to  uphold  it, 
had  any  objection  been  made  to  the  introduction  of  evidence 
under  it,  for  its  generality.  And  in  this  we  follow  a  previous 
decision  of  this  court:  Higga  v.  Warner^  14  Ark.  194;  see  also 
Alston  V.  StaU  Bank^  9  Id.  462. 


AoKNOWLEDOMBNT  THAT  Dkbt  Ezsrs  akd  18  Ukpaid^  made  after  fh« 
origmal  cause  of  actioa  has  been  baned  by  the  atatoto  of  limitatioiu,  is  the 
baais  of  a  new  canae  of  aotian:  EUioU  y.  Leahe^  92  Am.  Deo.  814;  and  la  nol 
a  reWTal  of  the  old  one:  Coia  v.  Kelse^,  47  Id.  661,  and  note  675;  bat  aee 
note  to  caae  last  cited  675,  that,  on  the  contrary,  the  action  should  be  on  the 
old  debt,  and  not  on  the  new  promise.  On  this  question,  see  also  Briaooe  ▼. 
AnteteO,  61  Id.  653;  note  to  Martin  v.  Broach,  60  Id.  317. 

BigpiBiTxs  oi*  AoKNOWLEDanNT  SuvnamT  to  Rkmovb  Bab  oi*  Stat- 
mn  01*  Limitations:  See  collected  casee  in  note  to  BurUm  v.  StetenM,  58  Am. 
Deo.  155;  note  to  Shoemaker  v.  Benedict,  62  Id.  101;  DavU  v.  Steher,  53  Id. 
M7;  Kensington  Bank  ▼.  Patton,  Id.  564;  Van  Keuren  ▼.  Parmelee,  51  Id. 
932,  and  notes  331;  Martin  ▼.  Broach,  50.  Id.  806,  and  note  817;  EOiolt  v. 
Leake,  32  Id.  314,  and  note  317;  EllicoU  ▼.  ^tcMt,  48  Id.  546,  and  note  556. 

Nsw  Pbomhk  to  Taki  Casb  out  op  Statuti  oi*  Limitations,  Essen- 

TIAU  or:  PrUchard  r.  Howell,  60  Am.  Deo.  863»  and  collected  cases  in  note 

thereto  367;  Bainey  ▼.  Link,  40  Id.  411;  Colee  ▼.  KeUey,  47  Id.  661;  note  te 

Vam  Kemren  r.  Parmeke,  51  Id.  330-332;  Kyle  v.  WelU,  55  Id.  555;  Colemam 

V.  Fobee,  60  Id.  75;  extended  note  to  Shoemaker  r.  Benedkt,  62  Id.  101,  102. 
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TUMLINSON   V.  SWINNET. 

[22  AEKAVBA8,  400.] 
HOXBSTRAD     IS    HOU    OR    PXRMANKNT    PlACI    QV    BHDSVOB   OV    PaBTT 

Cladiino  Bssnm  ow  Hombstead  Act.  It  is  that  put  of  a  man** 
landed  property  which  ia  about  and  contignftiis  to  hia  dweUing-houM. 
RisiDENCB  Oncb  Established  in  Qood  Faith  Draws  aboukb  It  Pbo« 
TBcnoN  ov  HoMESTXAD  Law;  and  a  temporary  absence  in  search  ci 
health,  or  on  another  place  for  pnxposcs  of  basinesa,  will  not  deprive  th« 
homestead  claimant  of  his  right,  nnlesa  it  be  apparent  that  there  waa  a 
design  of  permanent  abandonment. 

RXKTINO     HOMXSTSAD     DURING     TUfPORABT    ABSBHIV    VOB    BUHUUMS    QKL 

Pleasure  does  not  Work  Abandonment  oi*  It. 

Occupation  ov  Homestead  is  Prima  Fagib  Bvidsnob  oi*  Tulb;  and  eyerj* 
one  ia  bound  to  take  notice  of  the  character  of  the  oooapaat'a  claim. 

Blbotion  between  Two  Tracfs  as  Homestead. — ^Where  a  party  has  reat- 
dences  on  two  separate  tracta  of  land,  both  levied  npcn,  he  may,  nnleaa 
he  has  previooaly  made  his  election,  even  on  the  day  of  aale,  elect  which 
of  the  placea  he  recognizes  aa  hia  homestead,  and  sach  eleotica  effidcta  a 
withdrawal  of  the  place  deaignated  from  aale  to  the  extent  aathoriied  by 
the  atatnte. 

The  facts  are  stated  in  the  opinion. 
WiUiams  and  Martin^  for  the  appellant* 
Jordarij  for  the  appellee. 

By  Court,  English,  C.  J.  Tumlinson  brought  ejectment 
against  Swinney  for  the  north-east  quarter  of  section  29,  and 
the  south  half  of  the  south-east  quarter  of  section  20,  in 
township  3  north,  range  29  west,  Scott  county. 

On  the  trial  before  the  court,  sitting  as  a  jury,  the  following 
evidence  was  introduced: 

On  the  sixteenth  of  January,  1855,  Swinney  gave  his  bond 
to  Joseph  J.  Tumlinson  for  two  thousand  nine  hundred  and 
sixty-one  dollars  and  fifty  cents,  with  interest  at  ten  per  cent. 

On  the  third  of  March,  1858,  Olivia  Tumlinson,  executrix  of 
Joseph  J.  Tumlinson,  obtained  a  judgment  against  Swinney  in 
the  Scott  circuit  court  for  the  amount  of  the  bond. 

On  the  nineteenth  of  March,  1858,  an  execution  issued  on 
the  judgment,  which,  on  the  twenty-fifth  of  the  same  month, 
was  levied  on  the  lands  above  described,  together  with  two 
other  tracts  (south-east  quarter  of  south-east  quarter,  section  6, 
and  south-west  quarter  of  south-west  quarter,  section  5,  town- 
ship 4  north,  range  30  west),  on  which  last-named  tracts  there 
was  situated  a  steam-mill.  The  lands  were  all  sold  by  the 
sheriff  on  the  twentieth  of  August,  1858,  and  the  tracts  sued 
lor  purchased  by  Vandever,  who  took  the  sheriff's  deed  there- 
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for,  and  afterwards,  and  before  the  o(»nmencement  of  this  sidti 
conveyed  them  to  Wiley  A.  Tomlinson,  the  plaintiff. 

The  return  of  the  sheriff  ehows  that  when  he  offered  the 
lands  for  sale,  Swinney  claimed  as  his  homestead  the  east 
half  of  the  north-east  quarter,  section  29,  the  north-west  quar- 
ter of  the  north-east  quarter,  section  29,  the  south-east  quarter 
of  the  south-east  quarter  of  section  20,  and  two  acres  in  the 
north-east  comer  of  south-west  quarter  of  south-east  quarter  of 
section  20 — all  in  township  3  north,  range  29  west;  and  that 
the  lands  were  offered  for  sale,  and  sold,  subject  to  the  home- 
stead claim,  provided  Swinney  had  any. 

A  witness  for  plaintiff  testified  that  defendant  was  in  pos- 
eessicm  of  the  lands  described  in  the  declaration  at  the  time 
the  suit  was  commenced — ^twenty-eighth  of  June,  1859. 

A  witness  for  defendant  stated  that  he,  defendant,  had 
redded  on  the  lands  for  several  years,  until  a  year  or  two 
before  the  sale,  when  he  purchased  a  tract  of  land  and  mill, 
some  seventeen  miles  distant,  and  then  moved  to  the  mill. 
That  witness  rented  the  land  in  dispute  under  an  agreement 
that  he  was  to  hold  possession  until  the  defendant  might  want 
it,  and  whenever  he  desired  it,  the  witness  was  to  surrender 
possession.  At  the  time  he  took  possession,  defendant  charged 
bim  to  take  good  care  of  the  fence,  as  it  was  his  homestead. 
A  few  days  before  the  sale,  defendant  moved  a  part  of  his  fur* 
niture  and  his  wife  from  the  mill,  and  occupied  one  room  in 
the  house  on  the  lands,  tmtii  a  short  time  after  the  sale,  when 
he  returned  to  the  mill  with  his  wife,  and  they  remained  there 
for  some  months.  That  he  did  not  take  the  furniture  back  to 
the  mill  with  him.  That  after  he  returned  to  the  mill,  the 
room  occupied  by  him  and  wife  at  the  time  of  the  sale  was 
occupied  by  a  young  man  in  his  employment. 

The  defendant  also  proved,  by  the  sheriff,  that  on  the  day  of 
sale  he  claimed  a  homestead  of  one  hundred  and  sixty  acres, 
a  part  of  the  lands  in  the  declaration  mentioned,  and  that  the 
whole  of  the  lands  were  sold  subject  to  his  homestead,  if  he 
had  any,  which  was  announced  at  the  time  of  the  sale. 

The  plaintiff  then  introduced  a  witness,  who  stated  that  when 
defendant  purchased  the  land  on  which  the  mill  was  situated, 
he  moved  to  the  mill,  and  resided  there  one  or  two  years. 
That  a  few  days  before  the  sale  of  the  lands  described  in  the 
declaration,  by  the  sheriff,  he  brought  his  wife  to  the  place, 
and  remained  there  until  a  few  days  after  the  sale,  and  then 
letumed  to  the  mill,  with  his  jnfe,  and  remained  there  for  two 
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or  thiee  nxmfhBy  fixr  the  purpose  of  settling  up  his 

when  he  returned  to  the  premises  mentioned  in  the  declAratioo. 

That  on  the  day  of  sale,  the  defendant  claimed  a  homestead 

on  the  lands  in  question,  or  on  the  mill  property,  and  said  he 

was  entitled  to  a  homestead  on  one  of  the  places  and  would 

have  it.    That  at  the  time  of  the  levy  he  was  redding  at  the 

mill. 

Which  was  all  the  evidence  introduced  by  the  parties. 

The  court,  sitting  as  a  jury,  found  that  the  defendant  was 
entitled  to  a  homestead  of  one  hundred  and  sixty  acres,  out  of 
the  lands  described  in  the  declaratfon,  composed  of  the  portions 
of  the  land  designated  by  him  as  his  homestead  on  the  day  of 
sale,  and  described  as  above  in  the  sheriff's  return;  and  that 
the  plaintiff  was  entitled  to  the  remainder  of  the  lands,  and 
judgment  was  rendered  accordingly. 

The  plaintiff  moved  for  a  new  trial,  on  the  (p!Ound8  that  the 
finding  of  the  court  was  contrary  to  law  and  evidence;  the 
motion  was  overruled,  and  he  excepted,  and  appealed. 

The  first  section  of  the  homestead  act,  Grould's  Digest^  o.  68, 
sec.  29,  provides  that  ''  every  free  white  citizen  of  this  state, 
male  or  female,  being  a  householder,  or  the  head  of  a  family, 
shall  be  entitled  to  a  homestead,  exempt  from  sale  or  execution 
(except  as  hereafter  mentioned)  not  exceeding  one  hundred  and 
sixty  acres  of  land,  or  one  town  or  city  lot,  being  the  residence 
of  such  householder  or  head  of  a  family,  with  the  appurtenances 
and  improvements  thereunto  belonging." 

By  the  secpnd  section,  the  homestead  is  exempt  firom  exe- 
cution, etc.,  during  the  time  it  shall  be  occupied  by  the  widow, 
child,  or  children  of  any  deceased  person  who  was,  when  liv* 
ing,  entitled  to  the  benefit  of  the  act. 

The  homestead  is  the  place  of  a  home  or  house;  that  part 
of  a  man's  landed  property  which  is  about  and  contiguous  to 
his  dwelling-house;  called  anciently  a  ^^homestall"  or '^ homo- 
stale:"  2  Bouv.  Law  Diet.;  1  Id.;  Eliot  v.  TKaUheTf  2  Met  45, 
note. 

Mr.  Chief  Justice  Hemphill,  remarking  on  the  homestead 
law  of  Texas,  in  Franklin  v.  Coffee,  18  Tex.  416  [70  Am,  Dec. 
292],  said:  '^A  homestead  necessarily  includes  th^  idea  of  a 
house  for  residence  or  mansion-house.  On  town  or  city  lots 
it  cannot  exceed  a  certain  value.  But  on  the  rural  homestead 
there  is  no  restriction.  The  dwelling  may  be  a  splendid  man- 
sion, or  a  mere  cabin  or  tent,  open  to  the  winds  and  rains  of 
heaven.    If  there  be  either,  it  is  under  the  protection  of  the 
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law,  but  there  most  be  a  home  residence  before  the  two  hun- 
dred adjouiing  acres  can  be  claimed  as  a  homestead." 

It  is  clearly  intended  by  our  statute  that  the  homestead  i» 
to  be  the  home,  the  place  of  residence,  of  the  party  claiming 
the  benefit  of  the  act.  The  legislature  intended  to  secure  to 
the  householder,  or  head  of  a  family,  a  home,  a  dwelling-place, 
free  fit)m  the  claims  of  creditors  and  protected  from  the  inva- 
sion of  officers  of  the  law — an  asylum  where  the  fomily  may 
live  in  independence  and  security,  and  which  they  may  im- 
prove and  make  comfortable,  without  the  fear  of  being  deprived 
of  it  and  turned  houseless  and  homeless  upon  the  world,  by 
improvidence  or  by  the  misfortunes  and  vicissitudes  incident 
to  life. 

In  the  case  of  Frp/nUin  v.  Coffee^  above  cited,  Mr.  Chief 
Justice  Hemphill  also  said: 

''Where  a  home,  residence,  or  settlement  has  once  been 
acquired  on  lands,  it  would  not  be  necessary  tliat  there  should 
be  continuous,  actual  occupation,  to  secure  the  land  from 
fiirced  sale.  If  the  citizen  or  family  should  leave  in  search  of 
another  home,  the  first  would  remain  until  the  second  should 
be  acquired.  If  a  husband  remove  his  wife  and  family  into 
another  county,  and  without  providing  them  a  home  abandon 
his  wife,  she  might  again  resume  possession  of  the  homestead: 
FiiUerton  v.  BoyUy  snpra.  And  no  absence,  on  pleasure  or 
business,  temporary  in  its  nature,  and  not  designed  as  an 
abandonment,  would  work  a  forfeiture  of  the  right." 

In  WalUr8  v.  People,  18  HI.  194  [65  Am.  Dec.  730],  it  was 
held  that  an  absence,  by  reason  of  ill  health,  from  the  home- 
stead for  a  year,  by  the  widow,  after  the  death  of  her  husband^ 
without  any  intention  of  abandonment,  will  not  deprive  her  of 
the  benefit  of  the  homestead  act.  The  court,  by  Mr.  Chief 
Justice  Scates,  said:  '^  It  is  contended  here  that  the  homestead 
was  abandoned  and  lost  by  the  widow  having  rented  the 
premises  for  some  ten  months,  during  which  time  she  resided 
with  her  father,  some  six  or  eight  miles  distant,  where  her  bad 
health  and  approaching  confinement  required  her  to  find  that 
attention  and  care  that  she  could  not  obtain  by  remaining  in 
the  dwelling-house  of  the  homestead.  What  is  the  meaning 
of  'occupy'  or  'continuing  to  occupy,'  within  the  meaning  of 
the  legislature?  In  common  parlance,  and  in  reference  to 
bouHckeeping,  we  at  once  attach  the  idea  of  actual  residence^ 
dwelling,  abiding  on,  the  place  of  bed,  board,  and  washing, 
three  acts  of  constant  recurrence*  to  supply  the  necessaries  of 


486  TuiciJNBON  V.  SwiKNiST.  [Arkansas^ 

Ufe,  and  renew  the  physical  man.  This  is  the  second  senBe 
giyen  it  by  Webster,  but  it  is  used  also  in  the  sense  of  possesa, 
generally,  and  Webster  also  uses  the  word  '  possess '  in  the 
same  varieiy  of  senses  in  the  main  as  is  given  to  '  occupy/  or 
*  occupancy.'  Turn  to  2  Bouvier's  Law  Dictionary,  240,  *  Occi]fc- 
pancy,'  336, '  Possess,'  and  we  find  the  words  used  and  under- 
stood in  the  same  great  variety  of  senses.  If  a  man  go  aboard, 
animo  revertendij  and  reside  for  temporary  purposes  of  trade 
or  business,  he  will  not  lose  his  domicile;  and  yet  we  know  that 
the  party's  domicile  follows  his  aetoal  residence.  So  it  is  with 
foreign  ministers  and  diplomatic  agents.  In  contemplation  of 
law,  they  continue  to  occupy  their  mansions  or  dwellings  in 
their  own  country,  though  actually  resident  abroad  for  years. 
A  person  may  have  a  constructive  possession  or  occupancy, 
and  he  may  have  a  possessio  pedis  by  tenants,  or  actual  incloch 
ures,  and  in  contemplation  and  within  the  meaning  of  law,  he 
may  have  actual  possession,  actual  occupation,  without  resi- 
dence. Such  is  the  difference  between  the  statutes  of  limita- 
tion of  1835  and  1839.  The  object  of  a  temporary  absence 
here  was  the  preservation  of  health,  it  may  be  also  of  life.  The 
farm  is  made  productive  in  the  mean  time  by  renting,  thus 
contributing  to  the  end  designed  in  a  homestead — ^the  supporti 
in  part,  of  the  family.  There  was  no  intention  of  abandon- 
ment, as  a  constant  anxiety  was  shown*  and  expressed  to  do 
nothing  to  lose  the  right  to  the  homestead  as  such.  We  shall 
put  no  such  harsh  and  narrow  construction  upon  the  language 
and  intention  of  the  legislature,  as  to  take  away  the  estate, 
when  it  becomes  impolitic  or  impracticable  to  continue  to 
occupy  by  actual  residence  for  a  season — ^the  possession — ^the 
occupation  being  preserved  for  the  benefit  of  the  family  in  the 
mean  time  by  a  tenant,  or  by  the  storage  of  the  household 
furniture,  etc.,  until  the  family  can  return.  The  best  intention 
of  the  legislature  will  doubtless  be  promoted  by  allowing  that 
continuing  occupation  of  some  of  the  family  in  the  form  and 
upon  the  terms  best  calculated  to  aid  them  in  providing  for 
their  wants,  whether  by  themselves  or  by  their  tenants.  For 
it  may  be,  at  times,  that  food  and  clothing  are  paramount 
wants  to  shelter.  At  least  for  the  purposes  of  this  ease,  we 
find  no  forfeiture  or  abandonment  in  the  acts  of  the  widow  in 
proof  here." 

In  Cook  V.  MeChristian,  4  Cal.  26,  Mr.  Chief  Justice  Murray, 
remarking  upon  the  homestead  act  of  California,  said: 

^The  statute  does  not  require  any  record  of  the  selection  of 
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the  homestead,  and  points  out  no  mode  in  which  the  intention 
to  dedicate  property  as  a  homestead  shall  be  made  known. 
In  this  particular,  the  statute  is  lame,  and  it  will  be  observed 
from  reading  the  whole  act  that  the  legislature  by  accident 
has  omitted  this  necessary  provision.  In  the  absence  of  any 
statute  regulating  the  subject,  the  filing  of  notice  in  the  re- 
corder's office  of  the  county  could  have  no  legal  verity,  and 
would  not  be  conclusive  on  purchasers  or  creditors.  The  home- 
stead is  the  dwelling-place  of  the  family,  where  they  permar 
nently  reside.  By  the  common  law,  such  residence  would 
raise  the  presumption  that  the  premises  so  held  were  the  home- 
stead, and  every  one  would  be  bound  to  take  notice  of  the 
character  of  the  occupant's  claim,  as  occupation  is  prima  facU 
evidence  of  title.  There  is  no  dispute  in  this  case  that  the 
plaintiffs  knew  of  the  defendants'  possession.  Such  possession, 
taken  in  connection  with  other  circumstances  in  the  case,  was 
properly  submitted  to  the  jury,  from  which  to  find  the  fact  ol 
the  dedication  of  the  premises  as  a  homestead." 

The  homestead  act  of  this  state  never  having  been  before 
this  oourt  for  construction  until  now,  we  have  made  the  fore- 
going extracts  for  the  purpose  of  showing  the  construction 
which  the  highest  judicial  tribunals  of  several  of  our  sister 
states  have  placed  upon  similar  acts,  finding  that  these  adju- 
dications have  some  bearing  upon  the  case  before  us. 

It  does  not  appear  that  the  court  below  was  asked  to  declare 
its  opinion  upon  any  matter  of  law,  and  we  have  only  to  de- 
termine whether  there  is  any  evidence  to  sustain  the  finding 
of  the  court  sitting  as  a  jury. 

We  cannot  say  that  there  was  a  total  want  of  evidence  to 
sustain  the  finding  that  the  appellee  had,  before  the  sale,  ded- 
icated a  portion  of  the  lands  in  dispute  to  the  purposes  of  a 
homestead.  He  so  declared  when  he  put  the  premises  in 
charge  of  a  tenant,  and  went  to  the  mill  place  to  live;  and  he 
returned,  with  his  wife,  to  the  premises  before  the  sale,  and  on 
the  day  of  sale  designated  to  the  sheriff  the  particular  portions 
of  the  lands  that  he  claimed  to  be  embraced  in  his  homestead, 
and  insisted  that  they  were  exempt  from  sale.  It  does  not 
appear  frt>m  the  sheriff's  return  that  he  made  any  objection 
to  the  sale  of  the  mill  place,  and  it  may  have  been  the  more 
valuable  of  the  two  places,  for  anything  that  appears  in  the 
record.  It  was  first  struck  off  at  three  thousand  dollars,  and 
the  bidder  failing  to  comply  with  his  bid,  it  was  put  up  again 
and  sold  for  one  thousand  and  seven  dollars,  while  the  landf 
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in  dispute  brought  bnt  five  hundred  dollars,  subject  to  the 
homestead  claun;  and  the  evidence  upon  the  triid  conduces 
to  prove  that  the  rent  of  the  premises  was  worth  but  little. 
Whether  the  appellee  claimed  the  premises  as  a  homestead 
before  the  sale  in  good  faith,  or  as  a  mere  pretense  to  defraud 
the  creditor,  was  a  question  for  the  court,  sitting  as  a  jury, 
upon  all  of  the  facts  and  circumstances  of  the  case.  So  it  was 
the  province  of  the  court,  sitting  as  a  jury,  to  determine  from 
the  evidence  whether  the  place  claimed  as  the  homestead  was 
the  residence  of  the  appellee,  and  whether  his  removal  to  the 
mill  place  was  permanent,  or  merely  temporary  for  business 
purposes;  in  other  words,  whether  he  had  abandoned  the 
homestead  place  as  a  residence,  etc. 

If  he  had  a  residence  at  the  mill,  and  also  a  residence  on 
the  lands  in  dispute,  and  had  not  before  the  day  of  sale  made 
his  election  of  a  homestead,  under  the  act,  we  think  he  had 
the  right  to  make  his  election  on  the  day  of  sale,  and  that  he 
was  not  bound  to  make  it  at  the  time  the  lands  were,  levied  on 
by  the  sheriff:  See  Ross  v.  Hannahj  18  Ala.  127.  Under  the  pre- 
vailing practice  of  levying  on  lands  by  simply  procuring  the 
numbers  of  them  and  entering  them  upon  the  execution,  a 
sheriff  may  make  his  levy  without  the  knowledge  of  the  de- 
fendant in  the  execution.  By  the  terms  of  the  law,  the  home- 
stead is  exempt  from  sale  or  execution. 

It  is  insisted  for  the  appellant  that  the  appellee  did  not 
prove  upon  the  trial  that  he  was  of  the  class  of  persons  pro- 
vided for  by  the  act;  that  he  may  be  a  negro,  mulatto,  or  aUen, 
for  anything  that  was  proved  on  the  trial. 

The  proof  shows  that  on  the  day  of  sale  he  claimed  the  ben- 
efit of  the  homestead  act,  and  the  sheriff  so  far  recognized  his 
right  as  to  sell  the  lands  subject  to  his  homestead  claim,  if  he 
had  any.  If  he  had  been  a  negro  or  mulatto,  it  can  hardly  be 
supposed  that  the  sheriff  would  have  treated  his  claim  with 
BO  much  respect,  for  we  must  suppose  that  he  knew  that  none 
but  white  persons  were  entitled  to  the  benefit  of  the  homestead 
act 

The  evidence  also  conduces  to  prove  that  the  appellee  was 
the  head  of  a  family,  and  by  length  of  residence,  a  citizen  of 
the  state.  The  suggestion  that  he  may  be  an  alien  comes  with 
a  bad  grace  from  the  appellant,  as  he  claims  title  to  the  lands 
which  he  seeks  to  recover  in  the  action,  through  the  appellee. 

We  cannot  say  that  there  was  no  evidence  to  sustain  the 
finding  of  the  court  in  any  material  matt^^r,  and  therefore 
afiirm  the  judgment 
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What  CoNflTTTum  Hombstxad:  See  WaUers  ▼.  PwpU^  65  Am.  Dea  790; 
Pryor  v.  SUmet  70  Id.  Ml,  and  extended  note  to  same  350-382,  showing  what 
it  may  include;  Fratiklin  ▼.  Cqffee,  Id.  292,  and  notes  thereto  295. 

Mekr  Temporart  Rbmoyal  09  HnsBANi>  A5P  WiFB  from  land  will  not, 
iimo  facto,  operate  as  an  abandonment  of  it  as  their  homestead:  See  WdUen  v. 
Peoplf,  G5  Am.  Dec.  730;  Taylor. v.  Boulware,  G7  Id.  642;  Sliepherd  v.  Caesi' 
day,  70  Id.  372;  and  notes  to  Franklin  v.  Coffee,  Id  296;  Walters  v.  Peofk,  65 
Id.  735.  As  to  what  absence  will  work  an  abandonment  of  homestead,  see 
reference  in  note  to  Frankim  v.  Coffte,  70  Id.  294.  The  temporary  renting  of 
homestead  lots  to  others  is  not  an  abandonment  of  the  homestead:  Pryor  v. 
Stone,  Id.  341.  An  excellent  note  on  abandonment  of  homesteads  will  be 
fuund  appended  to  Taylor  v.  Ilaryouti^  CO  Id.  G07-C15.  For  other  cases  on 
the  same  subject,  see  Taylor  v.  Boubmirf,  G7  Id.  G42.  The  right  to  a  home- 
stead exemption  cannot  be  regardetl  as  forfeited,  except  by  clear  intention  of 
total  abandonment:  Shepfumi  v.  Ovuriday,  70  Id.  372,  and  cases  cited  in  note 
thereto  374. 

What  Occupation  is  Necessakt  to  €k)NSTrruTB  Uomestsad:  Franklin 
▼.  Caffety  70  Am.  Dec.  202,  and  cases  cited  in  note  to  same  294;  notes  to 
Ckarlen  ▼.  Lamberwon,  63  Id.  463;  and  extended  note  to  Pryor  v.  Stone,  70  Id. 
347-3501,  discussing  the  question. 

Occupancy  bt  Family  is  Prisumjtivb  Evidbnck  of  Appropriation  of 
Placx  as  Homzstkad,  and  is  consequently  notice  to  all  the  world:  Taylor  t. 
Harffous,  60  Am.  Doc.  606. 

Thr  principal  cask  is  not  overruled  by  Norrii  v.  Kidd,  23  Ark.  483.  In 
that  case,  p.  492,  the  court  said  that  in  the  principal  case  a  judgment  was 
affirmed  where  a  debtor  claimed  his  exemption  on. the  day  of  sale,  but 
that  it  must  be  borne  in  mind  that,  at  the  time  of  the  rendition  of  that  opinion, 
the  law  did  not  provide  how  the  homestead  should  be  selected,  nor  to  whom 
notice  should  be  given.  "We  are  of  opinion  that  the  debtor  may  schedule 
his  property  at  any  time  before  the  sale,  under  the  present  law;  but  that  an 
aanoanoement  by  the  debtor,  to  the  sheriff  or  bidders,  that  he  claims  certain 
property  as  his  homestead,  is  not  sufficient  to  stop  a  sale.  The  law  says  the 
property  shall  be  scheduled,  and  that  the  schedule  shall  be  filed  wiUi  the 
derk,  whose  duty  it  is  to  lama  a  sMper«edecu  staying  the  sale.  This,  in  oar 
opiaioii,  is  the  ooly  manner  in  which  a  sale  of  the  homestead  can  be  prevented." 
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WrwE  GAimoT  Maivtain  Suit  to  Rboovkr  Homxstrad  in  hzb  brDimniAft 

Name.  The  statate  confers  upon  her  no  right  to  the  homestead  inde- 
pendent of  the  husband,  which  she  can  enforce  against  his  consent. 

Uohbstkad  Act  Ajfords  Protection  to  IIusbako  as  Hbad  of  Family,  and 
through  him  to  his  wife  and  children. 

Wife  must  Acoompant  uer  Husband  when  he  changes  his  place  of  residence. 

Husband  Alone  mat  Convey  Former  Homestead  after  It  has  sBXir 
Abandoned  by  the  head  of  the  family. 

Temporary  Removal  from  Homestead,  Made  for  Sfecifio  Purpose,  docs 
not  constitute  an  abandonment  thereof. 

Bjectment.  The  plaintiff  appealed  from  a  final  judgment 
on  the  demurrer,  she  having  failed  to  amend  her  complaint 
after  the  demurrer  had  been  sustained.  The  other  tacUi  are 
stated  in  the  opinion. 

F.  J,  Lippitt,  for  the  appellant. 

C.  M.  Brosnan  and  C  McC.  Ddany^  for  the  respondents. 

By  Court,  Field,  C.  J.  The  plaintiff  seeks  to  recover  the 
possession  of  premises  formerly  occupied  by  herself  and  hu8> 
band  as  a  homestead,  and  bases  her  action  upon  the  alleged 
invalidity  of  the  conveyance  of  her  husband  to  one  of  the  de- 
fendants made  without  her  signature.  The  suit  is  brought  in 
her  individual  name,  the  husband  having  refused,  upon  appli- 
cation, to  join  as  plaintiff.  He  is  accordingly  made  a  defend- 
ant, such  refusal  being  alleged  as  the  reason  of  this  mode  of 
proceeding.  The  demurrer  to  the  complaint  was  sustained, 
and,  in  our  judgment,  properly.    The  statute  confers  upon  the 
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wife  no  right  to  the  homestead  independent  of  the  husband 
which  she  can  enforce  against  his  consent  It  affords  protec- 
tion to  him,  and  only  through  him  to  the  wife  and  children. 
It  does  not  purport  to  interfere  with  the  natural  dependence  of 
the  latter  upon  the  former.  She  is  bound  by  her  marital  obli- 
gations to  live  with  him,  and  when  he  changes  his  place  of 
residence  she  must  accompany  him.  There  is  no  obligation 
resting  upon  him  to  permanently  occupy  the  same  place;  in- 
deed, the  highest  interest  of  himself  and  family,  their  health 
and  maintenance,  and  the  proper  education  of  his  children, 
may  require  a  relinquishment  of  the  homestead.  As  by  his 
act  the  premises  were  originally  impressed  with  the  character 
of  a  homestead,  so  by  his  act  they  may  be  abandoned  as  such. 
The  wife,  from  the  nature  of  her  dependent  relation  to  her 
husband — ^a  relation  not  only  essential  to  the  peace  and  hap- 
piness of  the  family  itself,  but  to  the  well-being  of  society — 
must  abide  the  consequences  of  such  abandonment.  So  long 
as  the  premises  retain  the  character  of  homestead,  the  convey- 
ance of  the  husband,  without  the  signature  and  acknowledg- 
ment of  the  wife,  is  invalid,  so  as  to  entitle  the  grantee  to  their 
possession,  but  no  longer.  It  is  around  the  actual,  not  the 
former,  homestead  of  the  head  of  the  family  that  the  law 
throws  its  protection.  If,  then,  the  premises  in  controversy 
were  in  fact  abandoned,  with  no  intention  on  the  part  of  the 
bead  of  the  family  to  reoccupy  them  as  a  homestead,  at  the 
date  of  the  conveyance,  the  entire  estate  passed  to  the  grantee 
absolutely;  but  if  not  thus  abandoned,  if  the  removal  were 
temporary  in  its  nature,  made  for  a  specific  purpose — for  the 
repair  or  reconstruction  of  the  building  which  had  fallen — ^the 
premises  remained  subject  to  his  right  to  claim  their  enjoy- 
ment and  use  as  such  homestead.  The  assertion  of  this  right 
does  not  rest  with  the  wife.  If^  in  this  case,  the  plaintiff  were 
to  recover,  it  could  only  result  in  placing  the  possession  in  the 
husband.  He  could  immediately  remove,  and  the  wife  would 
be  obliged  to  follow  him.  The  possession  could  not,  therefore, 
be  retained  without  his  consent,  and  hence  no  recovery  can  be 
had  without  his  co-operation  in  obtaining  it. 

A  similar  ruling  was  made  by  this  court,  in  Poole  v.  Gerrard^ 
G  CaL  71  [65  Am.  Dec.  481],  though  it  was  placed  upon  differ- 
ent, and,  as  we  have  decided  in  Oee  v.  Moore^  14  Id.  472,  un« 
tenable,  grounds. 

Judipnent  affirmed. 

CopS|  J.,  concurred. 


442  GuioD  V.  Guioo.  [CaL 

Suits  bt  Wm  por  o&  conoeeniho  Hokxstrad. — Ab  a  general  nde,  a  wib 
eannot^  in  her  individiial  name,  maintain  a  suit  for  the  reooyery  of  the  home- 
stead: Thompeon  on  Homesteads  and  Exemptions,  see.  693;  Van  Clecufe  v, 
Wilson,  73  Ala.  387;  Poole  v.  Oerrard,  6  Cal.  71;  S.  0.,  65  Am.  Dec.  481; 
ZeUtre  r.  Beehnant  64  Ga.  747.  Thompson,  in  his  work  on  homesteads  and 
ezemptionSy  sec  093,  referring  to  the  principal  case,  says:  *'In  a  later 
case,  the  CSsIifomia  court  went  further,  and  denying  the  rule  of  the  earlier 
cases  in  that  state,  that  the  homestead  is  an  estate  in  joint  tenancy,  never- 
theless held  that  the  wife  could  not,  in  her  own  name,  sue  in  ejectment  to 
recover  premises  alienated  and  abandoned  by  her  husband  without  her  ooai- 
sent,  making  him  a  party  defendant.  The  reasons  given  by  Field,  C.  J.,  in 
support  of  this  conclusion  are  very  forcible."  Nor  has  the  wife  such  an 
interest  in  the  homestead  during  the  life-time  of  the  husband  as  that  she  caa 
appeal  to  chancery  for  its  protection:  Thorns  v.  Thorns,  45  Miss.  263;  McUUm 
V.  (7ate«,  26  La.  Ann.  610;  Kan  CZeaoe  v.  ir»/«m,  73  Ala.  387.  In  the  case  last 
cited,  it  was  decided  that  a  bill  in  equity  oould  not  be  maintained  by  a  mar- 
ried woman  to  vacate  and  set  aside  a  conveyance  of  the  homestead,  on  the 
ground  of  duress  practiced  upon  her  by  the  husband  in  obtaining  her  signa- 
ture to  the  conveyance,  where  the  vendee  is  a  purchaser  for  value,  and  was 
not  privy  to»  did  not  connive  at^  or  participate  in,  or  have  any  notice  of 
the  duress.  In  Michigan,  however,  under  the  provisions  of  section  4805  of 
the  compiled  laws  of  Michigan,  1871,  where  the  rights  of  the  wife  in  her 
homestead  are  endangered  by  the  foreclosure  of  a  mortgage  in  the  execution 
of  which  she  did  not  join,  she  may  sue  alone  in  equity:  Comstoek  v.  Comsiock^ 
27  Mich.  97;  Sherrid  v.  SouOwiek,  43  Id.  515.  But  a  wife  has  no  equity  to 
interpose  her  homestead  right  against  a  chattel  mortgage  which  she  has  not 
signed,  where  such  mortgage  is  given  for  moneys  advanced  for  the  purpose  of 
establishing  the  homestead:  Foumier  v.  ChiMbn,  45  Id.  417. 

But  a  wife  may  maintain  an  action  against  a  sheriff  to  compel  him  to 
exhaust  the  husband*s  personal  property  before  proceeding  to  sell  the  home- 
stead: Bartholomew  v.  Hookf  23  OaL  277;  and  she  may  interpose  a  daim  in 
her  own  name  when  the  homestead  is  in  danger  of  being  sold  away  from  herx 
Ilamrick  v.  Peoples  Bank,  54  Ga.  602;  Connolly  v.  Hardwkk,  61  Id.  601; 
Orady  v.  Brady,  67  Id.  368;  Cassell  v.  Boss,  33  HI.  245,  overruling  Oebsler  v. 
Saroni,  18  Id.  511.  Said  Bleckley,  J.,  in  delivering  the  opinion  of  the  court 
iu  Connolly  v.  Hardwiek,  supra:  "The  wife  and  family  are  the  chief  bene- 
ficiaries contemplated  by  t^e  homestead  and  exemption  laws.  Qrant  that 
the  legal  estate  does  not  vest  in  the  wif e»  still  she  has  such  an  interest  in  the 
use  and  enjoyment  of  the  property  as  will  entiUe  her  to  protect  it  from  levy 
and  sale  by  the  interposition  of  a  daim  in  her  own  name,  when  it  is  under 
levy  and  about  to  be  sold  away  from  her  by  a  creditor  of  tlie  husband.''  So^ 
under  the  Ohio  act,  a  wife  may  daim  to  have  set  o£^  in  lien  of  a  homestead, 
personal  property  of  her  husband,  where  they  are  entitied  to  the  homestead 
and  have  no  other  property  than  that  so  set  off:  Began  v.  Ze^,  28  Ohio  St. 
483. 

Whxrs  Husbakd  hab  Abandokxd  his  Wm,  leaving  her  in  possession 
of  the  homestead,  but  failing  to  provide  her  any  support,  if  she  bo  wrong- 
fully ousted  from  the  possession,  she  is  entitled  to  a  standing  in  court  to  main- 
tain a  suit  in  her  own  name,  for  the  assertion  of  her  right  in  respect  to  the 
homestead,  even  during  the  life-time  of  the  husband:  Mix  v.  Ktmj,  55  IIL 
434;  Allen  v.  Ilawley,  66  Id.  164;  KeUey  v.  WltUmore,  41  Tex.  647,  overruling 
Murphy  v.  Cqffey,  83  Id.  509.  In  discussing  the  queetion  under  considcra- 
'  i'^n.  Thornton,  J.,  delivering  the  opinion  of  the  court  in  Mix  v.  Kimj,  5o  111 
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*37,  Bud:  "Itlfl  oontended  thftt  Hanriet  King^  during  thA  lila>timd  ol  her 
husband,  cannot  aae^  and  that  the  homestead  right  ia  hia  alone,  while  living. 
Under  each  oonstmetiony  the  statnte  is  wholly  inoperatiTe^  upon  the  abandoo- 
iiient  of  the  wife  by  the  hnsband.  He  may  leave  her  and  her  children,  and 
Diake  no  provision  for  them,  and  the  strong  arm  may  deprive  her  of  home^ 
and  she  ia  without  remedy.  Thus  the  beneficent  intention  of  the  statnte  wiD 
be  entirely  frustrated,  and  the  deserted  wife  and  abandoned  children  are  with- 
out the  protection  of  the  law.  We  cannot  agree  to  a  oonstmction  so  mis- 
cliievous  in  its  effects,  and  which  would  thwart  the  very  object  of  the  Uw. 
When  abandoned  and  unprovided  for,  she  is  entitled  to  a  standing  in  court, 
to  have  her  wrongs  redressed,  and  her  rights  maintained."  In  KeUey  v.  WkU- 
more,  41  Tex.  647,  the  wife  brought  suit  in  her  own  name  to  enjoin  the  sale 
of  her  homestead  under  a  mortgage,  with  power  to  sell  given  by  her  husband 
and  herself,  alleging  that  her  husband  was  absent  from  the  state,  and  refused 
to  join  her  in  the  suit,  making  him  a  defendant,  and  asking  that  he  be  served 
by  publication.  The  court  below  dissolved  the  injunction,  on  the  ground 
that  a  married  woman  could  not  inaiTitain  such  a  suit.  The  supreme  court, 
however,  reversed  this  decision,  and  Gould,  J.,  who  delivered  the  opinion  of 
the  court,  said:  *'That  there  are  cases  where  the  wife,  being  abandoned  by 
the  husband,  has  power  to  manage  and  control  the  community  property,  and 
of  necessity,  to  enforce  her  rights  by  suit,  ia  certainly  the  settled  law  in  this 
state."  And  in  the  same  opinion,  referring  to  the  case  of  Murphy  v.  Coffey, 
33  Id.  fi09,  the  learned  judge  said:  "That  case  asserts  the  general  proposi- 
tion that  the  wife  cannot  maintain  a  suit  in  her  own  name  in  regard  to  com- 
munity property,  her  husband  not  being  a  party,  but  has  no  reference  to 
well-established  exceptions  to  that  rule."  In  the  case  of  AQen  v.  Hawiey,  C6 
DL  164,  Hawiey  and  wife  filed  a  bill  praying  that  a  decree  of  foreclosure  that 
had  been  previously  entered  against  him  might  be  set  aside  and  vacated,  and 
that  he  might  be  permitted  to  redeem.  It  was  decided  that  Hawiey  was  not 
entitled  to  the  relief  sought^  because  it  was  found  that  he  had  in  the  former 
suit  consented  to  the  decree,  but  that  the  wife,  who  had  not  consented 
thereto^  nor  relinquished  her  rights  had  still  the  right  to  maintain  the  bill, 
and  insist  upon  the  exemption. 

Temfokabt  Absxncb  vbom  Homxstxad  doxb  not  CoNBTnrm  Abandon- 
utST  TEJCR£07:  See  Franklin  v.  Cqffee,  70  Am.  Dea  292,  note  2H;  Shepherd 
r.  CoMnday,  Id.  372,  note  374;  Taylor  v.  Bouboare,^  Id.  642,  note  645; 
WaUer9  v.  Peofple,  65  Id.  730,  note  735;  Tayhr  v.  HarqauM^  60  Id.  606^  note 
607,  where  this  subject  is  discussed  at  length;  Fyfft  v.  ^eerf,  18  Iowa,  8, 
eiting  the  principal  case. 

Thb  pbznoipal  oasb  IB  orrKD  in  Bowman  v.  NwUmt  I^  OsL  218,  io  the 
pdnt  that  the  effect  of  the  sole  execution  of  a  mortgage  of  the  homestead  by 
the  hnsbandy  whilst  the  premises  retained  the  character  of  homestead,  is  simply 
to  postpone  the  claims  arising  thereunder  to  the  homestead  rights.  It  is  also 
cited  in  Breanain  v.  Wallace,  25  Id.  1 14,  to  the  point  that  the  statnte  confers 
vptm,  the  wife  no  right  to  the  homestead  which  ahe  can  enforce  against  the 
ooossnt  of  the  husband.    It  is  distinguished  in  Broadm  v.  Ifftrnm^  16  Id.  81. 
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Peerb  V.  Casteo, 

[14  CALIFOBVIA,  619.] 

TzvDnt  AiTKR  Law  Dat  or  Mobtoagb,  Ain>  Refusal,  do  itot  DncBABoa 
the  lien  of  the  mortgage. 

AaaiGNEB  or  Moetoaob  Entitled  to  Inteebst,  when.— Where  a  partf 
ezecntes  a  mortgage  for  money  loaned,  payable  in  three  yean,  with  in- 
tereet^  and  at  the  same  time  leasee  to  the  mortgagee  the  mortgaged 
premifles  for  three  years,  the  lease  referring  to  the  bond  and  mortgage^ 
and  stipalating  that  in  case  the  possession  thereonder  shall  be  qoiet  and 
peaoeable,  the  mortgagee  will  remit  the  interest  for  the  three  years,  but 
if  the  possession  be  interrapted,  then  the  foil  amount  of  principal  and 
interest  shall  become  due»  and  the  mortgagee  assigns  the  mortgage  after 
the  expiration  of  the  lease,  which  was  not  recorded,  the  lessor  having 
previoosly  parted  with  his  interest  in  the  premises,  the  assignee  is  en- 
titled to  recover  interest  according  to  the  terms  of  the  bond  and  mortgage^ 
from  the  time  of  notice  of  the  assignment.  Nor  can  such  lessee,  by  .con- 
tinning  to  occupy  the  premises  after  the  expiration  of  the  lease,  so  renew 
it  in  law  as  to  prevent  the  assignee  from  enforcing  the  contract  aooordiqg 
to  its  terms. 

Wbebb  Mobtoaob  IB  Made  to  Two  Pebbons  to  Secure  Patkent  ov  Ad- 
vances Made  bt  Qnb  only,  and  in  a  settlement  between  the  two^  they 
being  partners,  it  is  orally  agreed  that  the  one  who  made  the  advances  is 
the  owner  of  the  mortgage,  this  is  a  sufficient  transfer  of  the  mortgage 
to  enable  the  latter's  assignee  to  maintain  a  snit  for  the  foredosore  of  the 
mortgage,  especially  where  the  other  partner  is  made  a  party,  and  the 
decree  will  protect  all  the  parties. 

Dbcbeb  in  Foreclosubb  Sitit  will  not  APFOBTioy  Debt  among  Several 
Co-tenants  of  the  mortgaged  premises  who  acquired  undivided  interests 
therein  at  the  same  time  and  subsequent  to  the  execution  of  the  mortgage. 

Bill  by  the  plaintiff  as  assignee  of  a  mortgage  given  by 
Antonio  Maria  Castro  to  John  Provizza  and  John  Davis,  for  the 
foreclosure  and  sale  of  the  mortgaged  piemises.  The  {Bcta  are 
stated  in  the  opinion. 

E,  W,  F.  Sloan,  for  the  appellants. 

WiUiam  IL  Clarky  for  the  respondent. 

By  Court,  Baldwin,  J.  Antonio  Maria  Castro  executed  on 
the  thirteenth  of  August,  1852,  a  bond  to  John  Davis  for  three 
thousand  dollars,  payable  in  three  years,  with  ten  per  cent  per 
month  interest,  and  to  secure  this  sum,  executed  at  the  same 
time  a  mortgage  upon  one  half  of  the  undivided  interest  of 
Castro  in  the  estate  of  his  late  father,  called  the  San  Pablo 
ranch.  This  ranch  contains  four  and  a  half  leagues.  This 
land  the  mortgagor  held  in  common  with  his  brothers  and  sis- 
ters, seven  in  number,  "  it  being  understood,"  the  deed  recites, 
''that  the  quantity  conveyed  shall  not  exceed  the  one-sixteenth 
part  of  the  San  Pablo  ranch,  or  fourteen  hundred  acres."   Then 
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follows  in  ihe  deed  a  specified  parcel  of  ibe  nmch,  represented 
to  contain  one  thousand  acres,  more  or  less. 

On  the  same  daj  with  the  mortgage,  Castro  made  to  Davis 
and  Provizza  a  written  lease  for  the  period  of  three  years, 
which,  in  its  recital,  refers  to  the  mortgage,  and  describes  the 
mortgaged  premises  as  one  half  of  his  interest  in  the  San  Pablo 
ranch.  It  also  refers  to  the  specific  quantity  of  one  thousand 
acres.  This  paper  provides  that  Davis  and  Provizza  shall  im- 
mediately take  possession,  and  Castro  covenants  that  they  shall 
have  the  peaceable  and  quiet  possession  of  the  premises  during 
the  term  of  the  lease.  Davis  and  Provizza  stipulate  that  if 
they  have  such  possession  they  will  remit  the  interest  on  the 
bond  and  mortgage  for  the  three  years;  but  if  they  should  be 
interrupted  in  their  possession,  then  the  fiill  amount  of  princi- 
pal and  interest  shall  become  due.  Also,  that  if  Castro  cannot 
pay  the  mortgage  at  the  expiration  of  the  term,  both  the  term 
of  the  lease  and  the  time  of  the  mortgage  shall  be  extended 
one  year  longer,  with  the  same  conditions  as  to  peaceable  pos- 
session. The  lease  was  not  recorded,  and  it  does  not  api)ear 
that  the  respondent,  prior  to  its  being  set  up  by  the  appellant, 
had  any  knowledge  of  its  existence.  On  the  ninth  of  Novem- 
ber, 1857,  Davis  assigned  under  seal  to  the  respondent  the 
bond  and  mortgage.  On  the  fifteenth  of  December,  1854,  Cas- 
tro executed  a  second  and  subsequent  mortgage  of  his  entire 
interest  in  the  Ban  Pablo  ranch.  Bradley  and  King  became 
the  holders  of  the  mortgage  and  foreclosed.  Provizza,  Piper, 
Hathewson,  Galvin,  Emeric,  and  Tewksbury,  through  divers 
mesne  conveyances,  acquired  various  interests.  Provizza  is 
joined  as  defendant  by  reason  of  the  apparent  legal  estate 
vested  in  him  under  the  first  mortgage  as  one  of  the  mortgagees. 

Davis  and  Provizza  were  interested  together  as  partners 
about  the  time  of  the  execution  of  this  mortgage  in  certain 
farming  oi)erations  on  land  in  the  San  Pablo  ranch.  Davis 
advanced  to  Castro  three  thousand  dollars  or  more,  as  a  loan, 
and  was  to  receive  a  mortgage  on  the  land  of  Castro  as  security; 
also,  a  lease  of  a  particular  tract  of  agricultural  land  which 
Castro  was  represented  to  own  or  control  with  possession. 
Davis  and  Provizza  came  to  a  settlement  of  the  firm  matters, 
the  result  of  which  was  the  concession  and  agreement  that 
Davis  was  entitled,  as  sole  owner,  to  this  mortgage  debt  due 
from  Castro,  and  the  court  below  finds  that  he  was  equitably 
the  owner,  though  no  formal  or  written  assignment  seems  to 
have  been  made  to  him  by  Provizza. 
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On  the  thirty-first  of  January,  1857,  Pii)er  and  Mathewwm — 
Tewksbury  refusing  to  join — ^tendered,  or  attempted  to  make 
a  tender  to  Provizza  and  Davis  of  the  mortgage  money,  which 
was  refused.  The  sum  of  three  thousand  two  hundred  dollam, 
in  a  bag,  was  offered,  as  appears  by  the  proof.  Emeric,  who 
was  a  party  defendant,  was  offered  as  a  witness.  Emeric  held 
a  mortgage  on  a  portion  of  the  premises,  dated  Februaiy  1, 
1858;  he  discharged  it  July  23,  1858.  This  was  after  the  fil- 
ing of  the  bill,  but  before  service  of  process.  He  made  no 
defense,  and  filed  a  disclaimer.  But  the  court  rejected  him 
as  incompetent.  It  is  not  necessary  to  consider  the  question 
as  to  his  competency,  for  we  shall  place  the  decision  upon 
grounds  broad  enough  to  cover  the  case  as  made  by  his  evi- 
dence. It  will  be  perceived  that  the  tender  was  made  after 
the  expiration  of  the  three  years  mentioned  in  the  lease,  and 
also  after  the  expiration  of  the  one  year  of  renewal — a  period 
which  was  also  subsequent  to  the  assignment  by  Davis  to  the 
plain  tifi*. 

The  counsel  for  appellant  contends  that  this  tender  was 
sufficient  in  itself,  and  that  the  effect  of  it  was  to  discharge  the 
lien  of  the  mortgage,  and  this  though  the  law  day  of  the  nKurt- 
gage  had  passed. 

This  proposition  has  been  the  one  most  elaborately  argued 
by  the  respective  counsel.  We  have  considered  it  with  care. 
It  IS  very  true  that  the  proposition  afl&rming  this  effect  of  a 
tender  has  the  sanction  of  several  decisions  of  the  courts  of 
New  York.  In  Jachon  v.  CrafiSy  18  Johns.  110,  it  was  held 
that  the  tender  and  refusal,  though  after  the  law  day  of  the 
mortgage,  amount  to  a  discharge.  But  this  doctrine,  though 
afterward  apparently  affirmed  in  Edwards  v.  Farmers'  Ins.  A 
Loan  Co.^  21  Wend.  467,  was  disputed  by  Mr.  Justice  Bronson 
in  an  able  dissenting  opinion.  That  case  came  before  the 
court  of  errors,  and  is  reported  in  26  Wend.  541,  sub.  nam.^ 
Farmers*  Ins.  &  L.  Co.  v.  Edwards.  Chancellor  Walworth, 
who  held  in  Merrill  v.  Lamberl,  7  Paige,  344,  that  the  rule  was 
otherwise,  adhered  to  that  opinion,  observing  ''that  it  would 
remain  for  the  other  members  of  this  court  to  decide  whether 
the  vice-chancellor  and  Mr.  Justice  Bronson  and  myself  on  the 
one  side,  or  the  two  other  justices  of  the  supreme  court  on  the 
other,  have  taken  the  correct  view  of  the  important  legal  ques- 
tions  involved  in  the  case."  Upon  the  vote,  the  chancellor  and 
seven  senators  voted  for  reversal.  The  president  and  ten  Betor 
ators  for  afirmance. 
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In  the  case  of  An%ot  v.  Postj  6  Hill,  67,  the  same  point  came 
up,  and  Mr.  Justice  Bronson  acquiesced  in  the  doctrine  of 
Jachon  v.  CtafU^  tupra^  saying,  however,  ^^that  it  was  a  de- 
cided departure  firom  the  old  law."  But  in  PoH  ▼.  AmoU  6 
Hill,  67,  8.  C,  2  Denio,  344,  the  point  was  made  again. 
Several  senators  delivered  opinions  condemning  the  doctrine 
otJadaon  v.  CrafU^  miproj  Mr.  Senator  Johnson  among  them, 
whose  reasoning  was  addressed  to  show  that  Mr.  Justice  Wood- 
worth  had  misapprehended  the  doctrine  in  Bacon  and  Vincr, 
upon  which,  in  great  part,  he  predicated  his  opinion  in  Jack- 
9fmY.CrafUj9Upra.  Although  the  question  was  not  precisely 
the  same  as  in  the  case  of  Jackson  v.  CrafUy  supra — the  point 
being  as  to  the  eflfect  of  a  tender  after  a  sale  under  decree  of 
foreclosure — yet  that  case  is  a  strong  authority  for  holding  the 
decision  in  18  Johnson  to  be  erroneous.  PoH  v.  Amoiy  mpra^ 
reverses  the  judgment  of  the  supreme  court  in  2  Denio.  It 
may  therefore  be  set  down  as  certain  that  the  case  of  Jackson 
▼.  CraftSy  supra^  is,  as  mere  authority,  so  shaken,  if  not  over- 
ruled, as  to  be  of  little  or  no  weight  in  this  discussion.  The 
case  in  21  Wendell,  though  apparently  aflirming  that  in  18 
Johnson,  is  shown  not  necessarily  to  have  involved  the  principle 
held  in  the  latter  case. 

In  MerriU  v.  Lamberij  7  Paige,  844,  Chancellor  Walworth 
clearly  and  ably  reviews  the  case  of  Jaekson  v.  CrafUy  supra^ 
and  exposes  the  error  upon  which  the  opinion  of  the  court 
rests. 

Authorities  maintaining  the  opposite  doctrine  to  that  held 
in  Jackson  v.  Crafts^  18  Johns.  110,  are  numerous:  Maynard  v. 
HwU,  5  Pick.  242;  CroAy  v.  ChasCy  17  Me.  371;  HUl  v.  Pay- 
Sony  3  Mass.  559;  Irving  v.  Thomas^  18  Me.  419. 

The  rule  is  the  same  in  England.  In  Harmer  v.  PrUstlfy^ 
21  Eng.  L.  &  Eq.  497,  held  that  the  mortgagees  were  entitled 
to  a  decree  for  account  of  the  principal,  interest,  and  costs; 
and  that  after  tender,  if  the  principal  did  not  appear  to  be 
lying  idle,  the  interest  must  be  continued  to  the  time  of  tak- 
mg  the  account,  and  that  if  the  sum  tendered  did  not  amount 
to  the  sum  due,  the  plaintiff  must  pay  the  costs;  but  if  it  ex- 
ceeded the  amount  found  due,  the  defendants  must  pay  the 
same. 

The  proposition  stands  as  clear  for  the  respondent  upon  its 
equity  as  upon  authority.  The  debtor  is  as  much  in  default 
for  not  paying  when  the  debt  is  due  as  the  creditor  is  in  de- 
lault  for  not  receiving  the  money  afterward  when  offered.     It 
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wonld  be  very  harsh  to  hold  that  the  debt  is  lost — ^the  general 
effeot  of  losing  the  security — by  a  mere  refusal  at  a  particular 
moment  to  receive  it,  that  refusal  induced,  too,  as  it  might  ba^ 
by  a  variety  of  circumstances  morally  excusing  it,  or  at  leasts 
not  grossly  violative  of  any  positive  duty,  and  productive  of 
little  or  no  injury  to  any  one.  We  think,  therefore,  that  the 
tender  was  not  effectual  to  discharge  the  lien. 

The  next  question  is  as  to  amount.  The  decree  is  for  ii»> 
terest  at  the  agreed  rate  in  the  note,  from  the  time  of  the 
notice  of  the  assignment  of  the  Davis  bond  and  mortgage  to 
the  plaintiff.  It  has  been  seen  that  the  lease  provided  for  the 
extinguishment  of  the  interest,  or  was  the  consideration  for 
such  extinguishment.  But  the  term  of  the  lease  had  expired 
before  this  notification,  and  indeed,  the  whole  interest  of  the 
lessor,  Castro,  had  before  that  time  passed  to  other  hands. 
Conceding  that  the  plaintiff  is  bound  by  this  agreement,  as  to 
the  lease  and  as  to  the  interest,  Davis  and  Provizza  could  not^ 
after  the  assignment,  especially  after  notice  of  it  to  these 
parties,  continue  after  the  expiration  of  the  lease  to  occupy 
the  premises,  and  thus,  in  effect,  make  a  new  contract,  which 
bound  the  plaintiff,  the  assignee  of  the  bond,  and  prevent  her 
from  enforcing  the  contract  according  to  its  terms.  If  the 
mere  remaining  in  possession  of  a  part  of  the  leased  premises 
is  to  be  adjudged  a  renewal  of  the  lease  upon  its  original  terms^ 
it  is  difficult  to  see  how  this  renewal  could  be  implied  to  take 
effect  after  both  the  parties  to  the  lease  had  parted  with  all 
their  interest  in  the  subject-matter  of  the  lease  and  the  con* 
sideration  for  it.  Several  other  points  are  made,  but  they  are 
more  technical  than  sound,  and  we  have  not  time,  in  the  pre^ 
sure  of  business,  to  examine  them  in  detail  To  show  thai 
we  have  not  overlooked  them,  we  merely  say: 

1.  That  as  to  the  objection  that  no  transfer  has  been  shown 
from  Provizza  to  Davis,  it  does  sufficiently  appear  that  Davis 
advanced  the  money,  and  on  settlement  with  Provizza,  it  was 
agreed  that  Davis  was  the  owner  of  the  debt,  and  that  Provizza 
assents  to  this  arrangement,  and  no  one  else  has  any  interest 
in  disputing  the  fact — the  decree  being  a  o(»nplete  protection 
to  the  other  parties,  as  Provizza  is  a  party. 

2.  That  there  is  no  proof  of  collusion  between  Tewksboij 
and  the  plaintiff  in  the  record. 

8.  That  this  whole  tract,  embraced  within  the  mortgage^ 
being  at  the  time  of  the  mortgage  subject  to  the  debt  and  lien, 
U  is  impossible  to  apportion  the  debt  among  the  several  hold* 
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«rB  or  claimants  who  Bubeeqnently  aoquired  interests  in  the 
iaod,  they  having  so  acquired  these  interests  at  the  same  time. 
The  rule  invoked  is  ahsolutely  impracticable,  and  would  lead 
to  endless  confusion.  If  there  be  any  rule  of  equitable  appor- 
tionment in  this  instance,  the  xeoord  IUI0  to  give  ns  the  fiscli 
apon  which  we  could  apply  it.. 
Decree  afBrmed. 

OoPB,  J.,  concurred.  ^ 

TmmaovAnoinrrovDiCTBMimiD  nr  MonaA0%  after  dtbHaOitdMb 
4o« not  idMse  the  lien  ol  the  mortgBges  BiKmtetmmmr,  napai§kk,(SOC§L 
iUl  roM^ybtiif  T.  Sa0^  11  Neb.  IM^  Iwth  eitfaig  the  pri^^ 

Tbb  mnrairjii  oabb  »  jxao  anomnsD  ov  in  Bdifm  v.  JcmpkkMCA 
Ml^  aad  ia  JbffliHM  V.  C^Fpem  S7  Id.  226L 


Glabk  u  Baebb. 

[14  CAUFOBinA,  C12.] 

J9  OoBonv'LAWy  Avna-AOQiTnua)  Trli  i>m  nor  Imnui  10  Bhihir  o§ 
QmsaroD,  wfane  the  oonyeyanoe  was  by  baigidn  aiid  nle»  or  by  lease  tad 
wieeee^  miaooomiNuiied  with  oove'iantB  of  WBirenty. 

OiummstA  Acr  covoebhdio  Ck>irneTAN0i8  Chahqis  Rulb  or  Common  Law 
JB  TO  EiiBor  or  Dbds  upon  SuaoQimrrLT  Aoquibsd  Intkrksts  of 
liM  gnmtor,  end  givee  them  aa  operation  equivalent  to  the  most  ezprea- 
dve  oofvenant  of  waiianty.  The  efiect  of  its  proviaions  upon  a  convey- 
•Doe  in  fee  ia  the  eame  as  if  it  were  written  on  its  faoe  that  the  grantor 
OQOirqred  all  the  estate  which  he  then  possessed,  or  which  he  might  at 
any  time  thereafter  aoquire.  And  those  provisions  apply  equally  to 
BMrtgages  as  to  conveyanoes  absolute  in  form. 

VmiB  Caloornia  Act,  Trrui  Subsiqusntlt  Acquired  bt  Moktoaoob 
Ibubbs  to  BxNSfiT  07  HIS  MoBTGAOE^  as  muoh  BO  as  if  that  title  had 
been  originally  posseesed  by  him. 

liiaaoAooa  n  Bound  bt  Natubb  or  ms  Contract  to  Prbservx  Propbrty 
pledged  tor  the  purposes  of  the  seonrityt  and,  to  insure  good  faith  and 
fair  desling,  he  is,  therefore,  prednded  from  denying  the  existence  of  the 
lien  which  he  has  attempted  to  create,  or  from  defeating  its  enforcement 
against  the  property  upon  which  it  has  been  plaoed;  and  those  claimiiig 
under  him  are  equally  estopped* 

Suit  to  forecloBC  a  mortgage.  On  the  first  argument  of  the 
case,  the  supreme  court  reyersed  the  judgment  below,  but  on  a 
reargumenty  the  court  receded  from  the  opinion  then  given. 
The  other  fiEhcta  are  stated  in  the  opinion. 

Sawnden  and  Hepburn^  and  Charles  H.  8.  WUUamBj  for  the 
appellant. 

CampbeU  and  PraU^  Hoge  and  Wa$on^  and  O.  T.  BaU$,  lor 

the  leqxndent 

Am.  DM.  Ycb  uanrs-« 
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By  Court,  Field,  C.  J.  In  Augost,  1853,  Clark,  being  at  the 
time  in  the  occupation  of  certain  premiBes,  eituated  within  the 
city  and  county  of  San  Francisco,  sold  and  conveyed  them  to 
Baker,  for  the  consideration  of  one  hundred  and  twenty  thou- 
Band  dollars,  and  took  from  him  a  mortgage  upon  the  prop- 
erty as  security  for  the  payment  of  the  purchase-money  in  ten 
years,  with  monthly  interest  of  one  thousand  dollars,  payable 
each  month.  The  conveyance  and  mortgage  were  simultane- 
ous acts,  and  both  purported  to  be  of  the  premises  in  fee. 
With  the  conveyance,  possession  was  delivered  to  Baker,  and 
on  the  same  day  the  mortgage  was  placed  on  record.  It  is 
admitted  that  Clark  did  not  possess  at  the  time  the  true  title 
to  the  premises,  and  it  does  not  appear  that  his  conveyance 
contained  any  covenants  of  warranty,  although  it  was  so  un- 
derstood when  the  previous  opinion  of  this  court  was  delivered. 
The  mortgage  was  also  without  warranty.  Subsequently  to 
its  execution,  Baker  purchased  the  outstanding  title,  and  gave 
a  mortgage  upon  the  same  to  Touchard.  This  last  mortgage 
Touchard  foreclosed,  making  Baker  and  others,  but  not  Clark, 
parties  to  the  proceedings.  At  the  sale  under  the  decree,  Boy- 
reau  became  the  purchaser,  and  entered  into  the  possession  of 
the  premises,  and  now  claims  to  hold  adversely  to  Clark,  and 
not  in  subordination  to  the  mortgage  previously  executed  by 
Baker.  Touchard,  at  the  time  he  received  the  mortgage  to 
himself,  and  Boyreau,  at  the  time  of  his  purchase  under  the 
decree,  had  actual  notice  of  the  existence  of  the  previous  mort> 
gage. 

The  present  suit  was  instituted  to  foreclose  the  mortgage  to 
Clark  for  the  arrears  of  interest,  and  to  establish  and  enforce 
a  lien  upon  the  premises  for  the  entire  amount  of  the  principal 
and  interest  secured.  Boyreau  answered,  setting  up  that  he 
held  the  premises  under  the  true  title,  acquired  by  purchase 
under  the  mortgage  to  Touchard.  The  other  defendants,  Ba- 
ker and  Touchard,  suffered  default.  The  court  held  that  the 
premises  were  subject  to  the  claim  of  the  plaintiff,  as  against 
all  the  defendants,  and  decreed  a  sale  of  the  premises  for  ito 
satisfaction,  it  being  admitted  that  they  could  not  be  sold  in 
parcels  without  material  injury  to  the  parties.  From  this 
decree  the  defendant  Boyreau  appeals. 

It  is  evident  that  as  Boyreau  derived  whatever  estate  he 
possessed  from  Baker,  he  can  assert,  as  against  the  mortgage 
of  Clark,  no  greater  righto.  The  point,  then,  presented  is  this: 
whether  Baker,  upon  the  acquisition  of  the  true,  that  is  the 
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legal,  title,  coald  impair,  by  its  assertion,  the  lien  of  the  morU 
gage  npon  the  premises.  Its  determination  must  depend  upon 
the  operation  given  to  the  deed  of  mortgage,  either  by  the  com- 
mon law,  or  the  provisions  of  the  thirty-third  section  of  the 
statute  concerning  conveyances  of  this  state,  upon  the  siibse* 
quently  acquired  title,  or  the  obligations  resting  upon  the 
mortgagor,  from  the  nature  of  his  contract  with  the  mortgagee. 

In  considering  the  operation  of  the  instrument  upon  the  sub- 
sequently acquired  title,  it  is  immaterial  whether  we  regard 
the  mortgage  as  a  conveyance  of  a  conditional  estate,  as  at 
common  law,  or  as  creating  a  mere  lien  or  incumbrance,  as  1  y 
the  law  of  this  state.  Whatever  in  the  instrument,  treating  it 
as  a  conveyance,  would  oi)erate  to  transfer  a  subsequently 
acquired  tiUe  to  the  grantee,  must  equally  operate,  treating  the 
instrument  as  a  lien  or  incumbrance,  to  subject  such  acquired 
interest  to  the  purposes  of  the  original  security.  If,  in  other 
words,  the  grantor  in  the  conveyance  would  be  estopped  from 
asserting  against  his  own  deed  a  title  subsequently  acquired, 
the  mortgagor  would  be  equally  estopped  from  asserting  such 
title  against  the  force  of  the  lien  created  by  his  mortgage.  If 
the  grantor  could  not  deny  that  the  title  passed,  the  mortgagor 
eoold  not  that  the  lien  was  created. 

By  the  common  law,  there  were  only  two  classes  of  convey* 
ances  which  were  held  to  operate  upon  the  after-acquired  tide 
— those  by  feoffment,  by  fine,  or  by  conmion  recovery — and 
this  from  their  solemnity  and  publicity,  and  those  by  indenture 
of  lease  from  the  implied  covenants  arising  upon  such  inden- 
tures. No  other  forms  of  conveyance,  in  the  absence  of  cove- 
nants of  warranty,  had  any  effect  in  ^ansferring  the  title  sub- 
sequently acquiied.  A  grant  or  release  only  operated  upon 
the  estate  actually  held  at  the  time  of  its  execution  by  the 
grantor  or  releasor.  Thus,  says  Bacon :  '^  It  is  laid  down  as  a 
general  rule  that  a  man  cannot  grant  or  charge  that  which  he 
hath  not;  and  therefore  if  a  noan  grant  a  rent-charge  out  of 
the  manor  of  Dale,  and  in  truth  he  hath  not  anything  in  the 
manor  of  Dale,  and  afterward  he  purchased  the  manor  of  Dale, 
yet  he  shall  hold  it  discharged:"  4  Bac.  Abr.  614.  "And  no 
right,"  says  Littleton,  ^'  passeth  by  a  release,  but  the  right 
which  the  releasor  had  at  the  time  of  the  release  made.  For 
if  there  be  father  and  son,  and  the  father  be  disseised,  and  the 
Bon  (living  his  father)  releaseth  by  his  deed  to  the  disseisor 
all  the  right  which  he  hath,  or  may  have,  in  the  same  tene- 
ments, without  clause  of  warranty,  etc.,  and  after  the  father 
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dicth,  etc.,  the  son  maj  lawfully  enter  upon  the  possession  of 
the  disseisor,  for  that  he  had  no  right  in  his  father's  life,  but 
the  right  descended  to  him,  after  the  release  made,  by  the 
death  of  his  father." 

Whatever  may  be  the  grounds  upon  which  the  distinction 
rests  between  the  operation  of  a  conveyance  by  feoffment,  fine, 
or  common  recovery,  upon  future-acquired  estates,  and  that  of 
a  grant  or  lease  (and  on  this  point  see  Butler's  note  231  to 
Co.  Lit.))  it  is  well  established  and  recognized  in  England. 
And  though  in  this  country  conveyances  by  feoffment,  fine,  or 
common  recovery  are  not  in  use,  no  greater  effect  is  given  to  a 
grant  or  a  conveyance  by  bargain  and  sale,  or  lease  and  release, 
unaccompanied  with  covenants  of  warranty,  than  at  the  com- 
mon law  under  the  statute  of  uses.  They  pass  only  the  estates 
which  are  vested  in  interest  at  the  time,  and  do  not  bind  or 
transfer,  by  way  of  estopi)el,  future  or  contingent  estates.  Such 
is  the  doctrine  of  the  most  maturely  considered  cases,  though 
we  admit  there  are  conflicting  authorities  on  the  point  Some 
of  the  earlier  cases  in  New  York  would  seem  to  hold,  without 
reference  to  the  existence  of  a  warranty,  that  where  one  con- 
veyed land  to  which  he  had  no  title,  he  was  estopped  from 
claiming,  as  against  his  deed,  any  after-acquired  estate  in  the 
premises:  Jackson  v.  £uS,  1  Johns.  Cas.  81  [6  Am.  Dec.  321]; 
Jackson  v.  Murray ^  12  Johns.  201;  but  these  cases,  if  going  to 
that  extent,  were  afterward  overruled,  and  the  very  opposite 
doctrine  has  been  repeatedly  affirmed,  and  is  now  the  settled 
law  of  the  state.  In  McCmckin  v.  Wright^  14  Id.  193,  one 
Boise,  by  his  deed-poll  in  1794,  describing  himself  as  a  late 
private  in  the  New  York  regiment,  granted,  bargained,  sold, 
and  quitclaimed  to  the  lessor  of  the  plaintiff  in  fee  "all 
that  military  right  ot  parcel  of  land  granted  to  him  as  bounty 
lands  for  his  services  in  the  regiment  aforesaid  during  the  late 
war."  In  1806  the  legislature  authorized  the  commissioners 
of  the  land-office  to  issue  a  patent  to  him  for  the  quantity  of 
two  hundred  acres  in  the  tract  set  apart  for  tl\e  use  of  the  line 
of  the  state  serving  in  the  army  of  llie  United  States;  and  the 
land  was  accordingly  patented  to  him.  The  judge  who  tried 
the  cause  ruled  that  the  deed  from  Boise  to  the  lessor  of  the 
plaintiff,  being  prior  in  date  to  the  patent,  did  not  entitle  him 
to  recover.  In  refusing  a  motion  for  a  new  trial,  the  supreme 
court  said:  "  The  deed  from  Boise  to  McCrackin  is  a  bargain 
and  sale,  and  quitclaim,  and  he  had  then  no  title  to  convey  in 
the  premises;  and  no  title  not  then  m  esse  would  pass,  unless 
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there  was  a  warranty  in  the  deed;  in  which  last  case,  it  would 
operate  as  an  estoppel  for  avoiding  circuity  of  action."  Se$ 
also  Jackson  y.  Hubble^  1  Cow.  613;  Jackson  v.  Bradford^  4 
Wend.  622;  PeUetreau  v.  Jackson^  11  Id.  110;  Jackson  y.  Wal- 
drowy  13  Id.  178;  Varick  y.  Edwards^  11  Paige,  290;  Edwards 
Varicky  5  Denio,  666. 

The  same  doctrine  is  recognized  bj  the  supreme  court  of  New 
Hampshire  in  KinibaU  y.  BlaisdeUy  5  N.  H.  533  [22  Am.  Deo. 
476];  by  the  supreme  court  of  Massachusetts  in  Somes  y. 
Skinnevj  3  Pick.  52,  and  in  Comstock  y.  Smith,  13  Id.  116  [23 
Am.  Dec.  670];  by  the  supreme  court  of  Connecticut  in  Dari 
y.  Darty  7  Conn.  250;  by  the  supreme  court  of  Ohio  in  Kins- 
fMre  y.  Loomisy  11  Ohio,  476;  and  by  the  court  of  appeals  in 
Virginia  in  DoswM  y.  Buehanany  8  Leigh,  366. 

Authorities  from  other  states  might  be  cited  to  the  same 
sdSbcL  These  are  sufficient  to  show  the  general  doctrine  sus- 
tained in  the  United  States.  They  establish  that  no  estate  can 
be  passed  by  the  ordinary  terms  of  a  deed,  unaccompanied 
with  coyenants  of  warranty,  which  is  not  yested  in  interest  at 
the  time,  and  that  estates  subsequently  acquired,  whether  by 
purchase  or  descent,  are  unaffected  by  such  preyious  conyey- 
ance  in  the  hands  of  the  grantor  or  those  claiming  under  him. 

The  general  doctrine  thus  stated  is,  howeyer,  subject  to  this 
qualification:  that  where  it  distinctly  appears  upon  the  face 
of  the  instrument,  without  the  presence  of  the  coyenant  of 
warranty,  either  by  recital  or  otherwise,  that  the  intent  of  the 
parties  was  to  conyey  and  receiye  reciprocally  a  certain  estate, 
the  grantor  will  be  estopped  from  denying  the  operation  of  the 
deed  according  to  such  intent.  Thus,  in  Van  Rensselaer  y. 
Kearney^  11  How.  322,  the  court,  after  reciting  seyeral  authori- 
ties, said:  "The  principle  deducible  from  these  authorities 
seems  to  be  that  whateyer  may  be  the  form  or  nature  of  the 
oonyeyance  used  to  pass  real  property,  if  the  grantor  sets  forth 
on  the  face  of  the  instrument,  by  way  of  recital  or  ayerment, 
that  he  is  seised  or  possessed  of  a  particular  estate  in  the 
premises,  and  which  estate  the  deed  purports  to  conyey;  or, 
what  is  the  same  thing,  if  the  seisin  or  possession  of  a  particular 
estate  is  affirmed  in  the  deed,  either  in  express  terms  or  by 
necessary  implication — the  grantor,  and  all  persons  in  privity 
with  him,  shall  be  estopped  from  eyer  afterward  denying  that 
he  was  so  seised  and  possessed  at  the  time  he  made  the  con- 
veyance. The  estoppel  works  upon  the  estate,  and  binds  au 
after-acquired  title  as  between  parties  and  privies. 
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*^  The  reason  is  that  the  estate  thus  afi&nned  to  be  in  the 
party  at  the  time  of  the  conveyance  must  necessarily  have  in- 
fluenced the  grantee  in  making  the  purchase,  vid  hence  the 
grantor  and  those  in  privity  with  him,  in  good  fSedth  and  fair 
dealing,  should  be  forever  thereafter  precluded  fix>m  gainsay* 
ing  it." 

From  the  authorities  cited,  the  conclusion  follows  that,  treat- 
ing the  mortgage  merely  as  a  conveyance,  the  subsequent  title 
acquired  by  Baker  did  not,  by  the  common  law,  inure  to  the 
benefit  of  Clark,  the  mortgagee.  The  words  of  transfer  in  the 
mortgage  are  only  those  of  a  common  grant,  or  of  a  deed  of  bar- 
gain and  sale,  or  lease  and  release,  and  are  limited,  as  we  have 
seen,  in  their  effect  to  the  estate  possessed  at  the  time;  and  the 
instrument  contains  no  recital  or  averment  evidencing  any  in- 
tention to  mortgage  any  greater  estate. 

The  thirty-third  section  of  the  act  concerning  conveyances 
changes  the  rule  of  the  common  law  as  to  the  effect  of  deeds 
under  the  statute  of  uses  upon  subsequently  acquired  interests 
of  the  grantor,  and  gives  to  them  an  operation  equivalent  to 
the  most  expressive  covenant  of  warranty.  That  section  reads 
as  follows:  "If  any  person  shall  convey  any  real  estate  by 
conveyance,  purporting  to  convey  the  same  in  fee*fiimple  ab- 
solute, and  shall  not,  at  the  time  of  such  conveyance,  have 
the  legal  estate  in  such  real  estate,  but  shall  afterwards  ac- 
quire the  same,  the  legal  estate  subsequently  acquired  shall 
immediately  i>ass  to  the  grantee,  and  such  conveyance  shall 
be  valid  as  if  such  legal  estate  had  been  in  the  grantor  at  the 
time  of  the  conveyance."  A  deed  with  a  covenant  of  warranty 
operates  upon  future-acquired  interest,  not  as  in  fsu^t  passing 
such  interest,  but  by  way  of  estoppel  upon  the  grantor  against 
its  assertion.  He  is  not  permitted  to  attack  a  title  the  valid- 
ity of  which  he  has  covenanted  to  maintain.  If  he  could 
succeed  in  defeating  the  title,  he  would,  by  his  success,  im- 
mediately become  liable  to  the  grantee  upon  his  covenant; 
and  hence,  to  avoid  circuity  of  action,  and  to  enforce  complete 
justice  without  delay  and  further  litigation,  the  doctrine  of 
estoppel  is  applied.  The  section  cited  fix)m  the  statute  of  this 
state  goes  beyond  the  usual  covenant  of  warranty;  it  provides 
that  the  new  estate  ^^  shall  immediately  pass  to  the  grantee," 
and  that  the  conveyance  shall  be  as  valid  as  if  such  estate  had 
been  in  the  grantor  at  the  time  of  the  execution.  The  effect, 
then,  of  its  provisions  upon  a  conveyance  of  premises  in  fee — 
iuch,  for  example,  as  that  of  Clark  to  Baker— is  the  same  as 
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if  it  were  written  upon  its  face  that  the  grantor  conveyed  all 
the  estate  which  he  then  posseBsed,  or  which  he  might  at  any 
time  thereafter  acquire.  Had  Clark,  after  his  conveyance  to 
Baker,  purchased  the  outstanding  title,  it  would,  under  the 
statute,  immediately  h&ve  inured  to  the  benefit  of  his  grantee. 

The  section  applies  to  mortgages  equally  as  to  conveyances 
absolute  in  their  form.  The  thirty-sixth  section  of  the  same 
statute  expressly  provides  that  the  term  ''conveyance,"  as  used 
in  the  act,  shall  be  construed  ''to  embrace  any  instrument  in 
writing  by  which  any  real  estate  or  interest  in  real  estate  is 
created,  aliened,  mortgaged,  or  assigned,  except  wills,  leases 
for  a  term  not  exceeding  one  year,  executory  contracts  for  the 
sale  or  purchase  of  lands,  and  powers  of  attorney."  If  we 
substitute  the  terms  "mortgage"  and  "to  mortgage"  for  their 
corresponding  words  in  the  section,  all  doubt  as  to  the  applica- 
tion of  its  provisions  to  the  case  at  bar  will  at  once  disappear. 
The  section  will  then  read  as  follows:  "If  any  person  shall 
mortgage  any  real  estate,  by  mortgage  purporting  to  mortgage 
the  same  in  fee-simple  absolute,  and  shall  not  at  the  time  of 
such  mortgage  have  the  legal  estate  in  such  real  estate,  but 
shall  afterward  acquire  the  same,  the  legal  estate  subse- 
quently acquired  shall  immediately  pass  to  the  mortgagee,  and 
such  mortgage  shall  be  valid,  as  if  such  legal  estate  had  been 
in  the  mortgagor  at  the  time  of  the  mortgage."  The  terms 
'^fee-simple  absolute"  are  used  to  denote  an  estate  of  inheri- 
tance conveyed  or  mortgaged.  The  word  "absolute"  adds 
nothing  to  the  force  of  the  preceding  terms  "fee-simple" — 
which  of  themselves  expresa  the  highest  interest  one  can  pos- 
sess in  land.  "Estates  of  inheritance,"  says  Blackstone,  "are 
divided  intt>  inheritances  absolute,  or  fee-simple,  and  inheri- 
tances limited,  one  species  of  which  we  usually  call  fee-tail. 
Tenant  in  fee-simple  or  fee  absolute  is  he  that  hath  lands  to 
hold  to  him  and  his  heirs  forever,  generally,  absolutely,  and 
simply,  without  mentioning  what  heirs,  but  referring  tixat  to 
his  own  pleasure  or  to  the  disi)osition  of  the  law:"  2  Bla.  Com. 
104. 

No  stress  can  be  placed  upon  the  language  "that  the  estate 
subsequently  acquired  shall  immediately  pass  to  the  grantee," 
as  limiting  the  provisions  of  the  section  to  conveyances  which 
are  absolute  in  form.  A  mortgage  is  in  form  a  conveyance — 
and  though  upon  the  application  of  equitable  doctrines,  and 
upon  the  consbuction  of  section  260  of  the  practice  act^  passed 
in  1861 — ^the  instrument  is  regarded  in  this  state  as  creating  a 
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mere  lien  or  incumbrance,  it  yet  operates  upon  the  estate  for  the 
purposes  of  the  security.  The  statute  only  intends,  by  tho 
language  in  question,  to  provide  that  the  subsequently  acquired 
estate  shall  be  as  completely  covered  by  the  instrument^ 
whether  conveyance  or  mortgage,  as  if  originally  possessed  by 
the  grantor  or  mortgagor. 

It  follows  from  our  construction  of  this  section  that,  by  vir* 
tue  of  its  provisions,  the  title  subsequently  acquired  by  Baker 
inured  to  the  benefit  of  his  mortgagee — ^as  much  so  as  if  that 
title  had  been  originally  possessed  by  him.  Clark  conveyed 
the  premises  in  fee;  Baker  mortgaged  them  back  in  fee;  and 
under  the  statute,  whatever  title  either  subsequently  acquired 
instantly  inured  to  the  benefit  of  the  other.  The  appellant 
Boyreau,  standing  in  Baker's  shoes,  possessing  only  what  Ba- 
ker possessed  after  Clark's  lien  was  satisfied,  cannot  question 
Clark's  right  to  the  relief  he  seeks,  and  can  only  claim  in  sub- 
ordination to  him. 

There  is  another  consideration  growing  out  of  the  nature  of 
the  contract  of  mortgage  which  must  lead  practically  to  the 
same  result.  In  the  former  part  of  this  opinion,  we  tr^ted  th» 
mortgage  as  an  ordinary  conveyance,  and  held  that,  regarded 
in  that  light,  it  did  not  operate,  by  the  rules  of  the  oommoa 
law  upon  the  subsequently  acquired  title,  as  it  did  not  contain 
a  clause  of  warranty,  or  other  evidence,  by  recital  or  averment^ 
of  any  intention  to  pass  a  greater  estate  than  already  pooDooood 
at  the  time. 

There  is,  however,  an  obligation  resting  upon  the  mortgagor^ 
from  the  nature  of  his  contract,  which  does  not  rest  upon  the 
vendor.  The  mortgagor  holds  a  very  difibrent  relation  to  fh» 
mortgagee  firom  that  of  a  vendor  to  a  vendee.  By  the  execu* 
tion  of  a  conveyance  without  warranty,  all  relations  betweoti 
vendor  and  vendee  are  dissolved.  They  henceforth  hold  one 
another  at  arm's  length,  as  they  do  the  rest  of  the  world.  The 
dealing  between  them  is  completed;  nothing  further  remains 
to  be  done.  The  reverse  is  the  case  between  mortgagor  and 
mortgagee.  By  the  execution  of  the  mortgage,  the  transaction 
between  them  is  only  begun.  Every  substantial  part  remains 
to  be  performed.  The  mortgagee  is  to  return  to  the  mortgagor 
the  estate,  and  the  mortgagor  is  to  return  to  the  mortgagee  the 
money  and  interest  secured;  and  until  this  is  consummated^ 
the  obligation  rests  upon  both  to  do  nothing  which  can  impair 
the  rights  of  the  other,  or  embarrass  their  enfiyrcement. 

The  mortgagor  cannot  waste  or  destroy  the  estate,  property^ 
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or  fhing — ^whatever  it  may  be — ^which  he  pledges  as  secxirity. 
He  cannot  sell  it  or  give  it  away,  so  as  to  dischai^  the  lien. 
He  cannot  do  anything  which  shall  deprive  the  party  whose 
money  is  taken  from  recourse  upon  the  property  according  to 
the  terms  of  the  contract.  He  is  allowed,  under  the  law  of 
this  state,  to  retain  the  possession  of  the  property  against  the 
form  of  his  contract,  but  upon  the  trust  necessarily  implied, 
that  he  will  not  do  or  permit  any  act  to  lessen  the  sufficiency 
of  the  original  security.  He  will  not,  says  Story,  ''be  permitted 
to  do  any  acts  injurious  to  or  diminishing  the  security  of  the 
mortgagee;  and  if  he  should  commit,  or  attempt  to  commit, 
acts  of  waste,  he  will  be  restrained  therefrom  by  the  process  of 
injunction:"  2  Story's  Eq.  Jur.,  sec.  1011;  Brady  v.  Waldrony 
2  Johns.  Ch.  148.  On  the  other  hand,  the  mortgagee  can  do 
nothing  to  impose  burdens  upon  the  enforcement  of  the  equity 
of  redemption.  ''  The  mortgagee  has  not  a  right,"  says  Lord 
Langdale,  in  Sandon  v.  Hooper ,  6  Beav.  246,  ''to  make  it  more 
expensive  for  the  mortgagor  to  redeem  than  may  be  required 
for  the  purpose  of  keeping  the  property  in  a  proper  state  of  re- 
pair, and  for  protecting  the  title  to  the  property." 

It  is  difficult  to  state  with  precision  the  exact  nature  of  the 
relation  of  a  mortgagor  in  possession  to  the  mortgagee.  "  He 
has,"  says  Hilliard,  "  been  called  tenant  at  will,  quad  tenant 
at  will,  tenant  at  sufferance,  agent,  servant,  and  receiver  of  the 
mortgagee;  but  objections  have  been  made  to  each  of  these 
titles,  upon  the  ground  that  in  some  one  or  more  particulars, 
the  rights  and  duties  of  a  mortgagor  differ  from  those  of  either 
of  the  persons  above  named.  Thus,  he  is  said  to  want  the 
chief  characteristic  of  a  tenant,  which  is  the  payment  of  rent; 
of  an  agent,  in  not  being  liable  to  account;  and  of  a  servant,  inas- 
much as  the  mortgagee  has  never  had  possession:"  1  Hilliard 
on  Mortgages,  119.  "  One  is  much  at  loss,"  says  Patteson,  J., 
in  Doe  v.  WiUiamSy  5  Ad.  &  El.  297,  "  as  to  the  proper  terms 
in  which  to  describe  the  relation  of  mortgagor  in  possession 
and  mortgagee."  It  is  sufficient,  in  the  present  case,  to  observe 
that  the  relation  is  one  which  requires  him  to  preserve  the 
property  for  the  purposes  of  the  security  for  which  it  was 
originally  pledged;  and  hence,  to  insure  good  faith  and  fair 
dealing,  he  is  forever  precluded  from  denying  the  existence  of 
the  Uen  which  he  has  attempted  to  create,  or  defeating  its  en- 
forcement against  the  property  upon  which  it  was  placed.  In 
the  case  at  bar,  the  mortgage  is  upon  the  property,  and  not 
upon  any  particular  estate  therein,  or  right  hereto.    It  is  the 
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property  itself  which  Baker  has  pledged,  and  it  is  the  property 
itself  which  he  has  promised,  hj  his  contract,  to  preserve  for 
the  purposes  of  the  security;  and  equity  will  not  suffer  him,  in 
violation  of  good  faith,  by  any  act,  to  impair  or  destroy  the 
security.  Any  claim  or  outstanding  title  he  may  have  pur- 
chased only  went  to  strengthen  his  own  title  to  the  premises, 
and  hence,  through  him,  to  give  possibly  greater  value  to  the 
security.  It  does  not  appear  that  Clark  ever  desired  the  claim 
or  title  to  be  bought  in,  and  had  Baker  been,  at  the  time  of  his 
purchase,  ignorant  of  the  true  state  of  the  title,  and  been  im- 
posed on  in  the  matter,  he  could  have  applied  to  a  court  of 
equity  for  relief^  upon  a  surrender  of  possession.  Not  having 
done  so,  he  cannot,  and  those  claiming  under  him  cannot,  set 
up,  to  defeat  the  mortgage,  the  title  thus  voluntarily  purchased: 
See  Tartar  v.  HaUj  8  Cal.  263;  Van  Waggoner  v.  MeEweny  1 
Oreenl.  Ch.  412;  1  Powell  m  Mcfftgages,  190;  Hdridge  v.  GOfes- 
pUj  2  Johns.  Ch.  80;  Doe  v.  Vtelen^  4  Ad.  A  BL  782;  Bemfa 
V.  Walker^  2  Sandf:  Ch.  844 
Judgment  affirmed. 

CoPB,  J.,  conouned.  ' 

MoRTOAOB  CiBBzn  AvnDNkOQiiJiBSD  Tnui  or  MoareiflOB  xnad&t  CUi* 
f Qrnia  act  oonoeniing  oaaYvyMiom,  and,  at  oommoa  law,  wbtm  it  ogntaiwa 
coYeaoiitB  of  vanaaty,  and  all  peraona  claiming  nndar  him  are  estopped  froia 
asserting  any  title  against  the  mortgagee  and  those  claiming  under  him:  See 
Jiigg  V.  Cook,  40  Am,  Deo.  402;  note  478,  where  other  cases  are  collected; 
Clark  y.  Boyreau,  14  CaL  636;  San  Frandmso  v.  LmpUm,  18  Id.  474,  476;  Leni 
▼.  Morrill,  25  Id.  600;  Kirbxidk  v.  Larrabee^  31  Id.  457;  Green  y.  Clark,  Id. 
693;  ChriatifY.  Dana,  34  Id.  654;  &  O.,  42  Id.  179;  Vaimo  Land  AModaihn 
▼.  Viera,  48  Id.  679;  Bhemumr.  McCarOnif,  67  Id.  616;  Cam^  ▼.  Qrider,  62 
Id.  25;  Marrier  v.  Lee,  2  Utah,  462,  all  citing  the  principal  case.  Ihe  war- 
rantor is  not  permitted  to  attack  a  title  the  Talidity  of  which  he  has  oot»* 
nanted  to  maintain:  IToppin  t.  ffoppiih  96  HI.  272;  also  oitmg  the  principal 
niDo. 

MOBTGAOB  IB  MSBS  SlOUBITT  AKB  HOT  OONTZTAKai:  CfoodetlOW  T.  SwCT,  15 

Cal.  468;  Dutton  y.  Waraehemer,  21  Id.  621,  both  citing  the  principal  case. 

Ths  fbingifal  OAn  is  gitsd  In  MmOgomery  t.  WMtrng^  40  GaL  299,  to  tiM 
point  that  by  the  execaticn  of  a  conveyance  wifehoat  waaaii:^*  all  relationa 
between  Yenidar  and  Tendse  an  dissolred. 
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Reynolds  v.  Harris. 

[14  CAUPOBinA,  807.] 

TlBiT  Who  Affbars  akd  Coxmsm  Motion  in  Court  Bklow  cumot,  on 
appaftl,  object  that  he  had  no  notice  of  the  motion. 

PtonrmioK  ov  Statuts  Authobizenq  Suprbmx  Coitbt  on  RirxsaAL  ov 
Judgment  to  Make  Bsstitdtion  of  all  property  and  rights  loet  by  the 
emneoos  judgment,  does  not  exdnde  the  coort  below  from  exerciBing 
the  nme  power. 

Fastt  Aoobixtbd  bt  BBBOvaoin  Judomeztt  xat  Pbogked  rt  Motiom  to 
be  restored  to  the  xi^ta  lost  thereby,  and  ia  not  compelled  to  proceed  by 
aotion  in  the  nsoal  form.  And  in  the  absence  of  nnreasonable  delay  in 
melring  each  motion,  there  ia  no  statate  of  limit^t^imf  in  soah  inatmoea. 

hnOMXST  OV  GOUBT   HAYIHO   JUKBDlOTBOir    18  VaUD   AlTD   BZHDINa  nntfl 

xerened  or  set  aside. 

Fabzt  aaainst  Whom  HasanoaB  Judgmsnt  eas  bbeh  BaanaaxD  mxuA^ 
9B  the  reversal  thereof  be  restored  to  all  things  that  he  has  lost  by  sooh 
Judgment.  Bat  a  bona  fide  pnrohaser  at  a  judicial  sale  made  under  execu- 
tion issued  upon  such  judgment^  ia  not  within  this  rule,  but  ia  protected. 

9»  OoHSixnrni  One  Buying  at  Juduxal  Sale  Bona  Fide  Pubohabeb,  he 
must  show  that  he  has  paid  the  purchase-money,  and  also  that  he  is  a 
purchaaer  of  the  legal  title,  not  of  a  mere  equity. 

FOBOBASRB  AT  EXECUTION  SaLE  18  NOT  ClOTHED  WITH  LeGAL  TiTIJ^  Until 

he  has  receiyed  the  sheriff's  deed,  but  haa  only  a  lien  or  equity. 
AflnoHEB  ov  Judgment  and  ov  Shebot's  CxBTDnoATE  ow  Sale  therb- 
UBDEB  Stands  in  Same  Poshidn  ae  his  Aesionob,  the  plaintiflt  after 
the  judgment  has  been  reversed,  and  the  sale  wiU  be  set  aaideb  and  the 
property  restored  to  the  defimdant^  where  no  leas  or  injury  will  be  thereby 
oonetothe 


Afpbal  fit>m  an  order  denying  a  xnotioii.  The  opinion  states 
fhe  case. 

John  Humej  and  Crockett  and  CritUnden,  for  the  appellant. 

Sa/iidenon  and  Newell^  and  Heydenfddt^  for  the  respondent 

By  Conrty  Baldwin,  J.  This  was  a  petition  in  the  district 
court  for  El  Dorado  connty.  The  facts  upon  which  the  decis- 
ion rests  are  as  follows:  In  January,  1857,  Edward  T.  Raun, 
being  the  owner  of  two  undivided  fifths  of  the  South  Fork 
canal,  situated  in  El  Dorado  county,  sold  and  conveyed  the 
Bame  by  deed  to  Walter  W.  Reynolds,  for  the  agreed  price  of 
thirty-two  thousand  dollars,  for  which  sum  Reynolds  gave 
Raun  his  note,  payable  in  six  months.  To  secure  the  pay- 
ment of  this  note,  Reynolds  executed  to  Raun  a  mortgage 
upon  three  undivided  fifths  of  said  canal — ^the  same  being  the 
two  fifths  sold  by  Raun,  and  an  additional  fifth,  of  which  Rey* 
nolds  was  the  owner  at  the  time  of  this  transacflbn. 

The  note  not  being  paid  at  its  maturity,  Raun  brought  big 
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Action  to  forecloee.  Before  fhe  time  for  answering  to  this  ac- 
tion had  expired,  Reynolds  obtained  from  Rann  a  stay  of  pro- 
ceedings for  sixty  days,  in  consideration  of  which,  Reynolds 
gave  Raun  additional  security  by  procuring  John  Kirk  to  join 
with  him  in  executing  a  mortgage  to  Raun  of  their  three  fiftha 
of  the  Gold  Hill  canal,  situated  in  El  Dorado  county,  and  con- 
nected with  the  said  South  Fork  canal  by  Hangtown  creek, 
through  which  it  was  mainly  supplied  with  water  by  the  last- 
mentioned  canal,  the  owners  of  both  canals  being  the  same, 
with  the  exception  of  Kirk.  Reynolds  and  Kirk  owned  the 
three  fifths  of  the  Gold  Hill  canal  jointly.  For  the  same  con- 
sideration— ^to  wit,  a  stay  of  proceedings  for  sixty  days— Rqr* 
nolds  procured  Kirk  and  wife  to  execute  to  Raun  a  mortgage 
upon  their  homestead  in  the  city  of  Placerville. 

At  the  expiration  of  the  sixty  days,  Raun  filed  a  Bwp^ 
mental  complaint,  making  Kirk  and  his  wife  parties,  and  in- 
cluding the  two  mortgages  last  mentioned,  and  asking  a  toe- 
closure  of  all  three  of  the  mortgages  and  a  sale  of  all  the 
mortgaged  property.  This  supplemental  complaint  was  duly 
served  upon  Reynolds,  Kirk,  and  Kirk's  wife.  All  three  o( 
the  defendants  made  default. 

The  note  sued  on  drew  monthly  compound  interest,  and  the 
court  rendered  a  judgment  for  the  amount  of  the  principal 
and  interest,  at  the  date  of  the  judgment,  and  directed  that 
the  judgment  should  draw  the  same  rate  of  interest  which  the 
note  drew,  to  wit,  monthly  compound  interest. 

The  court  directed  the  sherifT,  in  the  decree,  to  first  offer  far 
sale  the  property  covered  by  the  first  mortgage,  to  wit,  the 
South  Fork  canal  property,  being  the  separate  property  of  the 
defendant  Reynolds;  but  to  receive  no  bid  less  than  the  amount 
of  the  judgment  and  costs;  and  if  no  bid  was  made  sufiScient 
to  satisfy  the  judgment  and  costs,  then  to  o£fer  for  sale  both 
the  canals  together;  and  if  they  failed  to  sell  for  enough  to 
satisfy  the  judgment,  then  to  proceed  to  sell  the  homestead 
property.  This  decree  was  rendered  on  the  eleventh  day  of 
February,  A.  D.  1868. 

On  the  eighth  day  of  March,  A.  D.  1858,  the  property  was 
sold  by  the  sheriff,  in  pursuance  of  the  directions  contained 
in  the  decree.  The  South  Fork  canal  property  was  first 
offered  for  sale—- no  bid  being  made  sufficient  to  satisfy  the 
judgment— the  South  Fork  canal  property  and  the  Gold  Uill 
canal  property  were  offered  for  sale  together,  and  were  sold  to 
Raun,  he  being  the  highest  bidder,  for  the  sum  of  thiry  thoc 
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■md  doUars.  The  homestead  property  was  then  sold  to  Rann 
§at  the  sum  of  two  thousand  dollars,  leaving  a  part  of  the 
Judgment  still  unsatisfied. 

On  the  thirtieth  day  of  March,  A.  D.  1858,  Rann  sold  and 
assigned  his  judgment,  and  all  his  interests  and  rights  as 
purchaser,  to  the  respondent,  L.  B.  Harris,  for  the  sum  of 
tfairtyHsix  thousand  dollars.  At  the  time  Harris  purchased,  no 
steps  had  heen  taken  by  Reynolds  and  Kirk,  or  either  of  them, 
to  review  the  judgment  or  decree,  by  appeal  or  otherwise,  nor 
any  steps  to  stay  or  set  aside  the  sale. 

Subsequent  to  Harris's  purchase,  to  wit|  on  the  fifth  and 
twelfth  of  April,  A.  D.  1868,  Reynolds  and  Kirk  brought  sep- 
arate actions  in  the  nature  of  bills  of  review,  against  Raun, 
each  concluding  with  a  prayer  to  set  aside  the  sale.  To  each 
rf  these  actions  Raun  demurred;  his  demurrers  were  sus- 
tained in  the  district  court,  and  Rqmolds  and  Kirk  appealed 
to  this  court. 

On  the  twenty-sixth  day  of  June,  A.  D.  1868^  Reynolds  and 
Kirk  appealed  from  the  judgment  and  decree  in  Raun  against 
Reynolds,  Kirk,  and  Wife,  of  the  eleventh  day  of  February, 
A.  D.  1868. 

At  the  July  term  of  this  court,  1868,  all  three  of  these  ap- 
peals came  up  for  hearing.  The  two  first,  to  wit,  the  bills  of 
review,  were  dismissed  by  this  court,  upon  the  ground  that  a 
parfy  cannot  prosecute  a  bill  of  review  and  an  appeal  at  the 
same  time.  In  the  other,  this  court  held  that  the  judgment, 
so  fftr  as  it  drew  compound  interest,  was  erroneous,  and 
directed  the  same  to  be  modified  accordingly,  and  that  the 
decree,  so  fiur  as  it  directed  the  two  canals  to  be  sold  together, 
was  erroneous,  and  reversed  the  same  in  that  particular,  but 
in  all  other  respects  affirmed  the  judgment  and  decree  of  the 
court  below. 

On  the day  of  April,  1858,  Harris  brought  an  action 

,  against  Reynolds  to  obtain  a  receiver  of  the  rents  and  profits 
pending  the  time  for  redemption.  In  this  action,  the  district 
court  compelled  Reynolds  to  jiay  the  proceeds  of  the  canals 
into  court  during  the  time  allowed  for  redemption;  and  after 
the  time  for  redemption  had  expired,  and  Harris  had  obtained 
his  deed,  the  court  rendered  final  judgment  in  favor  of  Harris, 
and  directed  that  the  money  in  court  be  paid  over  to  him. 
From  this  judgment,  Reynoldis  appealed  to  this  court,  and  this 
court,  at  ite  April  term,  1860,  affirmed  the  judgment  of  the 
OQort  below. 
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On  the  eighteenth  day  of  September,  1858,  the  time  for  re- 
demption  having  expired  and  no  redemption  having  been  made, 
and  a  deed  having  been  executed  to  Harris,  an  application,  upon 
due  notice,  was  made  by  him  to  the  court  below,  for  a  writ  of 
assistance,  which  was  granted,  and  under  it  Harris  was  put  in 
possession,  and  has  since  been  and  still  is  in  possession,  of  the 
canals.  As  against  the  homestead,  Harris  has  not  yet  enforced 
his  writ. 

Subsequently  to  the  decision  of  this  court,  declaring  the 
decree  of  the  sale  to  be  erroneous,  Reynolds  and  Kirk  made  a 
motion  in  this  court  to  have  the  sale  set  aside,  and  to  be 
restored  to  the  possession  of  the  property  under  the  eighth  sec- 
tion of  the  '^act  concerning  the  courts  of  justice  of  this  state 
and  judicial  officers,"  passed  May  19,  1853. 

This  motion  was  not  entertained  by  this  court,  for  the  reason 
that  the  motion  was  made  too  late,  and  should  have  been  made 
at  the  hearing  of  the  case. 

Subsequently,  to  wit,  on  the  seventeenth  day  of  March,  1859, 
the  same  motion  was  made  in  the  court  below  and  denied. 
From  the  order  denying  this  motion  the  present  appeal  has 
been  taken. 

Pending  these  various  proceedings  Walter  W.  Reynolds  died, 
and  his  administrator,  James  W.  Reynolds,  has  been  substi- 
tuted as  a  party  in  his  place. 

The  questions  involved  in  this  reoord  have  been  argued  with 
ability  and  learning,  both  at  the  bar  and  in  the  brie&  of  the 
counsel. 

1.  It  is  insisted,  on  the  part  of  the  respondent,  that  the  de* 
fendant,  Harris,  the  party  really  interested,  was  not  served 
with  process  or  other  notice;  but  the  answer  is,  that  he  appealed 
and  contested  with  the  plaintiff  in  the  motion,  and  this  is 
sufficient  to  bind  him,  whether  he  had  or  had  not  notice. 

2.  It  is  also  urged  tiiat  there  was  no  power  in  the  court  be- 
low to  grant  the  relief  prayed,  but  that  the  power  is  by  statute 
given  to  the  supreme  court  alone  to  award  restitution.  But 
neither  the  language  nor  the  reason  of  the  provision  cited  gives 
the  exclusive  power  to  this  court  so  to  decree  or  order.  It 
would  be  unreasonable  so  to  hold,  for  the  possession  may  not 
be  changed  at  the  time  of  the  action  of  this  court,  and  the 
universal  rule  is  that  a  power  given  to  one  court  to  do  an  act 
is  not  in  exclusion  of  the  court  before  possessing  the  power 
from  acting  in  respect  to  the  particular  matter. 

8.  It  is  again  said  that  the  proper  form  of  proceeding  is  by 
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action  in  the  usual  form,  and  not  hj  motion,  but  the  authorities 
seem  to  be  the  other  way,  and  we  see  no  reason  why,  in  this 
class  of  cases,  there  should  be  an  exception  to  the  usual  and 
recognized  authority  of  the  courts  to  prevent  or  to  remedy  an 
injurious  and  illegal  execution  of  the  process  of  its  officers. 
See  the  following  cases  in  which  this  authority  of  the  court 
has  been  upheld:  THpler  v.  Olcott,  8  Johns.  Ch.  474;  CheBter- 
man  v.  Gardner ^  5  Id.  29  [9  Am.  Dec.  265];  Mobile  Cotton 
Press  V.  Moore^  9  Port.  679;  Kelly  v.  Mahan,  2  Yeates,  516;  Naee 
V.  HoUenbaek,  1  Serg.  &  R.  540;  Ontario  Bank  v.  Lansing^  2 
Wend.  260;  Jackson  v.  Roberts,  7  Id.  88;  Nesbitt  v.  Dallam^  7 
Gill  &  J.  512  [28  Am.  Dec.  236];  Cariile  v.  Cadile,  7  J.  J. 
Marsh.  625. 

4  It  is,  moreover,  argued  that  this  motion  comes  too  late. 
We  see  no  statutes  of  limitations  in  such  instances,  and  the 
appellants  have  shown  that,  in  consequence  of  various  obstacles 
not  within  their  control,  there  was  no  unreasonable  delay  in 
making  the  motion. 

Having  disposed  of  these  technical  objections,  we  are  brought 
to  the  merits  of  the  controversy. 

There  is  no  force  in  the  point  made  by  the  appellants  that 
the  judgment  reversed  by  this  court  is  void  on  its  {a/ce,  because 
the  court  rendering  it  had  no  jurisdiction.  The  court  below 
had  jxurisdiction  of  the  question  and  the  parties,  and  whether 
its  judgment  was  legal  or  illegal,  proper  or  improper,  it  was 
valid  and  binding  until  reversed  or  set  aside. 

But  it  has  been  seen  that  this  judgment  was  reversed  as 
to  the  mode  of  sale  of  the  mortgaged  premises.  Before  this 
reversal  the  premises  had  been  sold.  At  that  sale  the  plain- 
tiff, Raun,  became  the  purchaser.  A  short  time  afterward  he 
sold  the  purchased  interest  and  assigned  the  judgment  to 
Harris.  And  now,  the  real  question  is.  Can  thip  purchase 
stand?  or  should  it  be  set  aside?  The  ground  of  this  motion 
is  not  that  the  sale  was  irregular  or  fraudulent.  The  ground 
is,  that  the  sale  should  not  have  been  decreed  on  the  prescribed 
terms  and  in  the  prescribed  mode.  We  take  the  decision  of 
this  court  in  Raun  v.  Reynolds^  11  Cal.  14,  as  conclusive  of  the 
law  upon  this  question.  We  see  no  difference  between  the 
total  reversal  of  the  judgment  in  that  case,  so  far  as  this  ques- 
tion is  concerned,  and  a  partial  reversal,  for  the  effect  of  the 
reversal  was  to  declare  that  this  sale,  as  ordered  by  the  decree 
of  the  court  below,  was  improperly  so  ordered,  and  that  the 
sale  should  have  been  made  by  the  law  of  the  land  in  a  differ 
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ent  mumer  in  BiibBtance  and  in  fact.  Two  qnestionB  fhM 
arise:  1.  Whatistheeffectof  the  reversal  of  a  judgment  upon  a 
purchase  made  in  pursuance  of  its  terms  by  {he  plaintiff  in  the 
judgment?  and  2.  Does  Harris,  the  assignee  of  the  judgment 
and  of  the  purchaser's  rights  in  the  purchase  and  the  pur* 
chased  property,  stand  in  any  different  position? 

It  is  hard  to  see  why  a  man,  buying  in  another's  property 
sold  under  a  judgment  rendered  according  to  the  forms  of  law, 
but  against  tiie  principles  of  law,  should  obtain  any  advantage 
from  his  own  judgment  thus  improperly  obtained.  It  is  true 
that,  as  the  error  was  the  error  of  the  judge,  he  should  not  lose 
by  it;  but  it  is  not  so  clear  that  he  should  make  a  profit  by  it. 
It  is  equally  clear  that  the  defendant  should  not  suffer  by  any 
such  improper  judgment,  if  it  can  be  avoided  in  consistency 
with  a  due  respect  of  the  rights  of  others.  It  would  appear  to 
be  exact  equity  to  set  aside  acts  which  have  been  illegally 
done,  if  this  can  be  without  injury  to  third  persons;  so  that  all 
parties  whom  the  proceedings  affect  stand  in  the  same  position 
after  as  before  the  acts  so  done.  How  could  Baun  insist  that 
his  judgment,  rendered  against  law,  should  be  enforced,  when 
the  error  can  be  corrected  without  the  slightest  injury  to  him, 
and  when  he  is  reinstated  to  all  the  rights  which  he  had  before 
its  rendition? 

Accordingly,  the  principle  has  been  declared  in  cases 
innumerable,  that  when  a  judgment  is  reversed,  the  defend- 
ant is  to  be  restored  to  all  things  which  he  has  lost  by  the 
judgment:  See  Jones  v.  Hacker^  5  Mass.  264;  Cumminga  v. 
NoyeSj  10  Id.  433.  In  Jachon  v.  CodweUj  1  Cow.  644,  the 
court  say  the  same  reasons  of  policy  which  secure  to  an 
innocent  purchaser  a  valid  title  do  not  exist  when  the  judgment 
creditor  becomes  purchaser,  and  it  would  be  the  height  of 
injustice  to  allow  the  party  guilly  of  the  irregularity  to  take 
advantage  of  it.  It  is  true  that  in  that  case  the  sale  was  set 
aside  for  errors  in  conducting  it,  but  the  principle  would  apply 
to  an  erroneous  judgment,  procured  by  the  instrumentaUty 
of  the  plaintiff  or  his  attorney. 

So  in  the  case  of  Bank  of  the  United  States  v.  Bank  of  Wash- 
ingtony  6  Pet.  19,  it  is  said:  "The  reversal  of  the  judgment 
gives  a  new  right  or  cause  of  action  against  the  parties  to  the 
judgment,  and  creates  a  legal  obligation  on  their  part  to 
restore  what  the  other  party  has  lost  by  reason  of  the  enone- 
ous  judgment,  and  as  between  the  parties  to  the  judgment 
there  is  all  the  privity  necessary  to  sustain  and  enfixrce  aucb 
light" 
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AuihoritieB  might  be  multiplied  indefinitely,  to  the  Bame 
eflTect,  but  it  is  mmecessary.  The  conent  of  authority,  broken 
by  only  a  case  or  two,  goee  directly  to  the  pomt  that  a  party 
obtaining  through  a  judgment,  before  reversal,  any  advantage 
or  benefit  must  restore  what  he  got  to  the  other  party,  after  the 
reversal. 

A  difiisrent  rule,  however,  obtains  as  to  a  stranger.  An  in- 
nocent purchaser,  without  notice,  is  held  not  to  be  within  the 
rule,  but  is  protected,  because  otherwise,  as  the  old  authorities 
say,  he  would  lose  both  the  property  he  bought  and  the  price. 
Another  reason  is,  that  a  contrary  rule  would  discourage  bid- 
ding at  judicial  sales.  The  real  question  now  arises,  Is  Har- 
ris within  this  protection?  He  claims  it  because  he  is  the 
assignee  of  this  judgment,  and  of  the  sheriff's  certificate.  He 
must  claim  to  be  a  bona  fide  purchaser  without  notice.  But 
to  constitute  this  character,  he  must  show  that  he  has  paid  the 
purchase-money:  See  the  numerous  cases  cited  in  the  appel- 
lant's brief.  More  than  this,  he  must  show  that  he  is  the  pur- 
chaser of  the  legal  title,  not  of  a  mere  equity;  and  a  purchaser 
at  execution  sale,  until  he  receives  the  sheriff's  deed,  is  not 
clothed  with  the  legal  title,  but  has  only  a  lien  or  equity: 
Mowfit  V.  CTiapmany  9  Gal.  296;  Anthony  v.  Wessel,  Id.  103.  It 
is  urged  that,  therefore,  Raim  was  only  the  holder  of  an  equity, 
and  that  Harris,  by  the  assignment,  cannot  claim  any  higher 
rights,  under  these  circtmiBtances,  than  his  assignor;  and  that 
when  Harris  bought  of  Raun  he  took  Raun's  claim  to  a  title 
subject  to  the  defendant's  right  of  appeal  and  reversal.  And 
it  is  argued  that  if  this  were  not  so,  it  would  follow  that  a 
plaintiff  might  purchase  during  or  before  an  appeal,  and  after- 
ward transmit  to  an  assignee  a  title  to  the  premises,  which 
would  defeat  the  rights  of  the  appellant  if  he  succeeded  in  the 
appeal. 

Nor  is  the  case  altered,  even  if  the  answer  of  the  respondents 
be  well  founded,  that  this  certificate,  or  the  purchase  it  repre- 
sents, is  not  a  mere  equity  in  the  sense  of  the  authorities,  but 
is  an  inchoate  legal  title,  which,  after  the  lapse  of  the  period 
of  redemption,  ripens  into  a  full  and  complete  legal  estate  in 
the  premises  sold  and  purchased.  It  is  not  necessary  to  pass 
on  this  question;  for  Harris  was  as  well  the  assignee  of  this 
certificate  as  of  the  judgment.  He  occupied  the  position  of 
Raun  fully  and  entirely.  He  stood  precisely  as  Raun  stood, 
with  all  his  rights,  as  well  in  the  judgment  and  debt  as  in  the 
purchase.    The  reason  of  the  rule  which  protects  the  purchase 
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of  a  Btrangery  as  we  have  intimated,  is  that  he  might  lose  hi» 
money  if  not  protected;  but  here  there  is  no  danger  of  loss;  for 
the  judgment  is  restored  to  its  fall  force,  imafiected  hj  any 
payment  or  credit  made  on  it  by  the  sale,  or  proceeds  of  sale. 
By  the  force  of  this  assignment,  as  he  says  himself,  he  became 
entitled  to  all  the  rights;  in  fact,  he  represented  fiilly  the  entire 
olaim  of  Rann.  The  primary  right  of  Kirk  and  Reynolds,  as 
we  have  shown,  was  to  be  reinstated  after  the  reversal  of  the 
judgment  to  their  former  condition.  The  only  obstacle  to  thi» 
in»  equity  was  the  consequence  that  an  innocent  third  party 
might  suffer;  but  here  this  obstacle  does  not  exist.  Full  jus- 
tice may  be  done  to  all  parties  by  giving  all  the  rights  for 
which  they  contracted,  and  to  which  they  are  in  law  and  equity 
entitled.  Again,  the  assignee  of  the  certificate  does  not  come 
within  the  protection  of  the  rule  in  favor  of  the  purchaser  at 
the  sheriff's  sale — ^the  purchaser  being  a  stranger  to  the  exe* 
cution.  The  policy  of  the  rule  was  to  encourage  bidding  ai 
judicial  sales,  where  parties  might  have  little  or  no  opportunity* 
to  inquire  into  the  regularity  of  the  anterior  proceedings.  Bui 
as  we  have  said,  this  rule  does  not  apply,  at  least  to  the  same 
extent,  to  the  plaintiff  in  execution;  nor  does  it  apply  to  hia 
assignee.  The  grantee  is  charged  with  notice  of  the  deeds  and 
documents  from  which  he  deraigns  his  title.  When  he  pur* 
chases  from  the  plaintiff  in  the  execution,  he  is  presumed  ta 
know  the  course  of  the  proceedings  and  state  of  the  record  from 
which  the  title  of  his  grantor  proceeded,  and  he  is  presumed  ta 
know,  too,  that  the  right  of  the  defendant  is  to  take  an  appeal 
within  the  statutory  period,  and  also  the  consequences  of  the 
successful  prosecution  of  this  right;  and  he  must  be  supposed 
to  purchase  with  reference  to  these  things.  But  without  aflSrm* 
ing,  for  it  is  not  necessary  to  do  so  in  this  case,  that  in  every 
case  the  grantee  of  the  plaintiff  in  the  execution  stands  in  this 
position,  we  think  it  clear  that  when  the  double  character  of 
judgment  creditor  and  assignee  of  the  certificate  is  in  the  same 
person,  so  that  the  setting  aside  of  a  sale  would  work  no  real 
hardship,  but  the  parties  can  stand  upon  their  original  equities, 
then  a  court  of  chancery  will  set  aside  the  sale,  for  that  would 
be  giving  effect  to  the  defendant's  right  to  be  reinstated  to  the 
position,  in  which,  by  law,  he  was  entitled  to  stand,  without 
injustice  or  injury  to  any  one.  Or  to  state  the  proposition  in  a 
different  form:  In  this  case.  Kirk  and  Reynolds  were  entitled 
to  have  their  property  sold  in  a  particular  way;  of  this  right 
they  were  unjustly  deprived,  to  their  injury;  but  they  can  now 
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be  restored  to  their  original  right,  and  this  without  loss  or 
Injury  to  any  one;  this  being  so,  we  can  conceiye  of  no  princi- 
ple governing  courts  of  justice  which  denies  their  claim  to 
such  obvious  equity. 

Harris  stands  substantially  in  the  place  of  Raun,  for  on 
setting  aside  this  sale  he  will  be  entitled  to  enforce  the  judg- 
ment as  modified  by  this  court,  for  the  frill  amount  of  prin- 
oipal  and  interest,  and  costs,  and  the  credit  given  on  the 
farmer  sale  will  be  vacated.  He  thus  is  made  whole,  while  no 
injustice  is  done  to  the  defendants  in  the  judgment.  Whether 
^urris,  after  going  into  possession,  and  before  the  setting  aside 
of  the  sale,  is  accountable  for  rents  and  profits,  is  a  question 
which  has  not  been  fully  argued,  and  which  is  not  necessary  to 
be  now  determined. 

Decree  reversed,  and  cause  remanded  for  a  judgment  in  por- 
Boanoe  of  the  principles  of  this  opinion. 

Cope,  J.,  and  Field,  C.  J.,  concurred, 

Ok  Rbvibsal  or  Judomeztt  Pabtt  vust  n  Rmtobed  to  All  Hi  his 
Lost  under  ii^  so  far  m  this  can  be  done  withont  prejndioe  to  third  penons. 
flee  Ddonov.  WUde,  71  Am.  Deo.  687,  note  689,  where  other  oeees  are  ool- 
looted;  Samr.  Seifnoldi,  18  GaL  289;  Polack  t.  Shqfer,  46  Id.  276;  Oaipin  ▼. 
Page^  18  WalL  374;  Oa^  v.  Page,  3  Saw.  127;  Peticolat  y.  Carpenter,  53 
Tex.  29,  all  citing  the  principal  caae.  In  the  case  of  South  Fork  Oanai  Co, 
▼.  Gordon,  2  Abb.  492;  Mr.  Justice  Field,  after  reviewing  the  facts  of 
the  principal  case,  said:  '*  It  wiU  be  thus  seen  that  the  sale  was  not  perfected 
when  the  proceedings  were  act  aside,  and  upon  this  fact,  together  with  the 
departure  in  the  sale  from  the  directions  of  the  statute,  the  action  of  the 
court  may  be  sustained.  But  there  is  much  in  the  opinion  which  we  think 
requires  qualification,  and  which,  without  qualification,  we  are  satisfied,  from 
the  extended  examination  we  have  given  to  the  authorities,  is  unsupported 
by  any  well-oonsidered  adjudication.  We  find  no  case  whidi  draws  the  dis- 
tinction there  taken  between  parties  and  strangers,  and  makes  the  upholding 
of  a  judicial  sale,  after  reversal  of  the  judgment  or  decree  under  which  it 
Was  made,  depend  upon  the  character  of  the  purchaser."  And  see  Wood  ▼. 
OhapiTh  67  Am.  I>eo.  62;  note  74;  Catdwelly.  Wakere,  55 Id.  592. 

Pabtt  Agosixvxd  bt  Erbonious  Judoiont  icat  Pbogked  bt  Monoir, 
after  the  reversal  of  the  Judgment:  Johtuon  ▼.  Latmping,  34  GaL  301,  citing 
the  principal  case. 

Salb  vkdbr  EzBOurroH  upon  Judqioent  Mxbxlt  Ebbonbous  is  vaUd,  if 
made  to  a  bona  fide  purchaser  while  the  judgment  remains  wireversed:  IlurU 
V.  Xoudbs,  38  CaL  377,  citing  the  principal  case.  But  if  ths  plainti£f  in  the 
judgment  be  himself  the  purchaser,  the  former  owner  may,  after  reversal, 
at  his  election,  either  have  the  sale  set  aside  and  be  restored  to  the  posses- 
sion,  or  have  his  sotion  for  damages:  Johnson  v.  Lamping,  34  Id.  301;  Jtejf' 
moHd»  V.  Hornner^  46  Id.  629,  both  citing  the  principal  case. 

Pabtt  Who  Afpbabbd  ts  Coubt  Bklow  cannot  Allbob  Want  oi 
NoncB  on  appeal:  MUlard  v^  Hathaway,  27  Gal.  138;  Califomia  8,  M.  Co.  v. 
Behqfier,  67  Id.  898,  both  citing  the  principal  case. 
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JxmOiMXKT   OW   COUBT    BATDTO   JUBIBDICTIOV    IB   OoiTGLUBITX  trRTIL   Rb- 

TBBBiD:  See  Tadhck  y.  Sodea,  73  Am.  Dec.  213,  note  217»  wliare  other  oaaea 
Are  collected;  OrayT.  IkMghertjf^  25  CaL  273,  dting  the  prindpal  oaae. 

To  Maxb  Pabtt  Bona  Fidb  Fubci[A8eb  Hs  mm  hats  Paid  Cqhhi^ 
■EATiOB:  See  Wam/ar  y.  WhUaier,  72  Am.  Dec  OB,  note  68;  where  other 
ouee  are  collected. 

Absionex  ov  OiBXiiiQAn  ov  Saui  at  SHntziv's  SAUtoumot  ber^gaidad 
M  an  innocent  pnrohaev,  aad  entitled  to  pnteofcioa  M  radi  ontQ  he  u  d 
with  the  legii  title  by  a  ■hnjll  '■  deed:  JUbmU  r.  Ohkmd,  82  DL  542,  citing 
the  prindpal 
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[16  GAIJFOmillA.  Itt.] 
PftlOB  LOOATOB  OV  QUABTI  LOPB  U  HOT  OONVINXD  TO  SOLID  QUABTB  aofal^ 

ally  imbedded  in  the  bed-rock,  bat  ia  entitled  to  looae  and  deconqpeaed 
qoarta  which  haa  broken  off  £rom  the  top  of  the  ledge^  and  fallen  away 
from  it»  bat  in  which  the  general  formation  of  the  ledge  can  atill  be 
traced;  and  whether  the  looae  qoarta  ia  npon  or  beneath  the  muSmiM  m 
immaterial. 

Ounou  ow  Mmoui  is  Emiitlsd  to  Gbiat,  dp  vot  ConTBOLLDro»  Wbokt. 

OunoM  IN  Othxb  Mormo  D&RBion  mat  bi  ApmamWiB  wkdmb,  Qomm 
OaauMBSAsoaB,  it  aeema. 

Action  to  recover  value  of  gold  alleged  to  have  been  taken 
by  the  defendants  from  the  plamtiffs'  claim.  There  was  much 
conflicting  evidence  as  to  whether,  by  the  custom  of  miners  in 
different  districts,  the  loose,  detached  quarti  rock  belonged  to 
the  locator  of  the  lead.  The  case  was  tried  by  consent  before 
the  court,  and  judgment  was  rendered,  dismiflsing  the  actioD. 
The  opinion  states  the  case. 

Joseph  E.  N.  LewUj  P.  A.  McIUuj  and  MeConnell  and  Oarb^^ 
for  the  appellants. 

Monaon  and  Sunderland^  for  the  respondents. 

By  Court,  Baldwin,  J.  The  question  in  this  case,  involving 
plaintiffs'  title  to  recover,  has  been  discussed  by  the  counsel 
for  the  appellants  with  a  great  deal  of  scientific  learning  and 
with  much  ingenuity.  The  fEUsts  are,  that  the  defendants,  a 
corporation,  in  November,  1856,  located  and  recorded  the 
claims,  covering  a  part  of  a  quu^z  lode  now  in  fheir  posses* 
sion.  The  defendants  made  some  permanent  and  expensive 
improvements — a  mill,  tunnels,  roads,  etc.  Subsequently  to 
this,  the  plaintiffs  took  up  four  surface  or  hillside  claims,  by 
which  they  claimed  the  whole  of  the  hillside,  from  the  ravine 
to  the  quarts  lode  held  by  defendants.    The  plaintiflh  com- 
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menced  working  their  claims  near  the  ravine,  and  worked  up 
hill  until  they  approached  within  twenty  or  twenty-five  feet  of 
the  Bolid  ledge  worked  by  the  defendants.  They  were  stopped 
by  defendants,  who  claimed  the  ownership  of  the  ground  above 
the  point  thus  worked  by  plaintiffs.  At  the  point  approached 
by  plaintiffb,  the  ledge  had  cropped  above  the  surface  or  bed- 
rock and  had  fallen  down  the  hill,  but  along  the  ledge  the 
fallen  masses  remained  in  contact  with  the  solid  ledge.  As 
the  distance  firom  the  solid  ledge  increased,  the  blocks  of  de- 
tached rock  become  smaller,  and  the  interstices  between  the 
blocks  become  greater,  and  the  quartz  itself  more  decomposed. 
The  whole  of  this  outcropping  was  covered  with  red  earth, 
which  also  filled  the  interstices  between  the  detached  masses 
of  rock.  The  quartz  thus  fallen  and  the  earth  between  the 
blocks  of  quartz  were  filled  with  gold;  but  the  whole  of  it  was 
what  is  called  quartz  gold,  and  is  distinguished  from  washed 
gold  by  having  a  rough,  scraggy  appearance.  These  masses  of 
quartz  were  covered  with  earth  to  the  depth  of  about  three 
feet,  in  which  there  was  little  or  no  gold,  and  this  earth  was 
stripped  off  and  thrown  down  the  hillside.  The  defendants 
worked  a  narrow  strip  of  ground  fifteen  or  twenty  feet  wide 
and  twenty  or  thirty  feet  long,  on  which  these  fiEdlen  masses  of 
quartz  were  found.  Some  of  the  witnesses  state  that  they 
trailed  the  ledge  distinctly  as  far  the  defendants  worked.  For 
the  gold  taken  by  the  defendants  from  the  premises  in  dispute 
this  suit  is  brou^t. 

There  is  no  question  as  to  the  priority  of  the  defendants' 
location.  The  only  question  is  whether  by  their  location  and 
claim  the  defendants  became  entitled  to  this  loose  quartz  rook 
and  decomposed  material,  which  was  once,  if  not  now,  a  part 
of  the  quartz  ledge.  The  view  taken  of  this  matter  by  the 
learned  judge  below  strikes  us  as  sensible  and  just.  In  his 
findings  he  says:  ''It  certainly  would  be  a  very  great  hardship 
to  the  quartz-miner — ^he  having  priority  of  claim — to  adopt  the 
reasoning  of  plaiHtiffs'  counsel  and  confine  the  quartz-miner 
to  the  solid  quartz  actually  embedded  in  the  solid  bed-rock.  It 
is  shown  by  the  evidence,  this,  in  many  cases,  is  but  a  small 
proportion  of  the  real  value  of  the  ledge.  Where  the  ledge 
oomes  to  the  surface,  there  is  always  more  or  less  detached 
quartz  rock,  and  always  more  or  less  decomposed  quartz.  In 
most  cases,  this  portion  is  more  highly  prized  than  the  solid 
ledge  itself,  for  this  reason,  that  it  requires  far  less  labor  and 
expense  to  prepare  it  for  working  than  the  same  quantity  of  the 
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floljd  ledge,  and  oftentimes  makes  a  much  greater  return  in 
yield  of  gold. 

"  In  this  case,  the  portion  of  the  quartz  in  action  is  described 
as  having  the  appearance  as  if  the  quartz  ledge  had  been 
pushed  up  through  the  crevice  in  the  bed-rock  above  the  sur- 
face of  the  bed-rock;  that  the  portion  thus  exposed  above  the 
surface  had  broken  off  and  fallen  down  the  hill.  The  ledge  in 
the  bed-rock  is  about  two  feet  in  thickness,  and  the  masses  of 
quartz  rock  which  had  broken  off  and  &llen  down  the  hill 
were  of  about  the  same  thickness — many  of  them  at  least. 
The  witnesses,  some  of  them  who  worked  in  the  taking  away 
of  the  rock  and  earth,  say  they  could  trace  the  general  thick- 
ness of  the  ledge  as  far  as  they  did  work. 

"  It  is  argued  by  plaintiffs  that  this  doctrine  would,  by  parity 
of  reasoning,  give  to  the  defendants  all  the  gold  in  the  surface 
earth  down  as  far  as  the  ravine,  a  distance  of  four  or  five  hun- 
dred feet,  as  it  might  be  easily  shown  that  all  the  gold  in  the 
surface  earth  had  once  been  a  portion  of  the  ledge,  and  had 
become  free  gold  by  the  decomposition  of  the  quartz  rock  in 
which  it  had  once  been  held.  I  think  the  reasoning  could 
hardly  reach  to  that  extent,  but  would  certainly  give  to  the 
prior  quartz  miner  all  the  gold  in  detached  or  decomposing 
quartz,  so  far  as  the  general  formation  o(  the  ledge  could  be 
traced.  And  I  think  it  could  make  no  difference  whether  the 
ledge  had  been  thrown  above  the  surface  of  the  earth,  and  hav- 
ing fallen  over  was  lying  flat  upon  the  earth,  or  whether  the 
ledge  was  still  standing  perpendicularly  in  the  earth,  or 
whether  the  ledge  was  still  one  solid  mass  of  quartz  rock,  or 
had  become  entirely  decomposed,  and  of  no  greater  density 
than  the  ordinary  earth  aroxmd  it.  The  court  is  of  opinion 
from  the  above,  that  the  defendants  are  not  shown  to  have 
worked  beyond  the  limits  of  their  ledge  of  quartz,  and  having 
priority  of  right  in  time,  they  were  entitled  so  to  work,  and 
having  the  right,  could  peaceably  remove  the  sluice-boxes 
thereon." 

This  principle,  thus  clearly  stated  and  limited,  gives  the 
party  appropriating  a  quartz  lead  the  rights  which,  by  his 
location,  he  evidently  designed  to  take.  It  is  a  more  simple 
rule  than  that  invoked  by  the  plaintiffs,  and  is  calculated  to 
prevent  interference  and  litigation,  and  to  ignore  nice  dis- 
tinctions and  subtile  controversies,  both  as  to  rule  and  fact. 
Indeed,  if  the  kind  of  quartz,  and  the  condition  and  quality  of 
the  rock  in  which  it  is,  or  in  connection  with  which  it  be  found. 
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«re  to  determine  the  right  of  the  locator,  it  is  scaroely  possible 
to  put  a  limit  to  the  number  of  questions,  or  the  amount  or 
extent  of  litigation  to  which  the  principle  would  give  rise. 
There  is  no  reason,  in  the  nature  of  tiiixigs,  why,  as  the  right 
comes  from  appropriation,  whenever  the  claim  is  defined,  the 
appropriation  should  not  as  well  take  effect  upon  quartz  in  a 
decomposed  state  as  in  any  other  sort,  or  why  the  condition 
to  which  natural  causes  may  have  reduced  the  rock  should 
give  character  to  the  title  of  the  locator.  Nor  can  we  perceive 
why  the  appropriation  of  the  ledge  is  any  the  less  entitled  to 
respect  from  the  fact  that  the  rock  has  been  broken  instead 
of  remaining  in  solid  mass.  The  only  question  of  fact  was, 
whether  this  quarts  rock,  whether  parted  or  not  fit>m  its  origi- 
nal connection,  was  a  portion  of  the  same  quartz  lode  or  claim 
taken  up  by  the  defendants;  and  the  court  seems  to  find,  on 
evidence  before  it,  that  it  was.  We  think  it  not  important 
whether  it  was  upon  the  surface  or  beneath  it,  or  in  what  con- 
dition  the  quartz  was,  if  this  were  the  true  state  of  the  case. 

The  custom  of  miners  is  entitled  in  these  anomalous  cases 
to  great  if  not  controlling  weight;  and  though  the  court  does 
not  expressly  find  this  custom,  the  evidence  strongly  confirms 
the  view  taken  by  the  judge  below. 

We  do  not  think  there  is  anything  in  the  point  that  this  tes* 
timony  of  custom  in  other  districts  was  admitted  improperly. 
We  are  not  convinced  that  this  proof  was  not  proper  under  the 
£em^.  But  the  error,  if  one,  was  immaterial,  as  the  case  was 
tried  by  the  court,  and  the  judgment  placed  on  independent 
grounds,  upon  which  it  can  stand. 

Judgment  afi&rmed. 

After  a  rehearing  of  the  case,  the  judgment  was  affirmed  by 
a  full  bench,  for  the  reasons  given  in  the  foregoing  opinion. 

Field,  G.  J.,  and  Oofs,  J.,  concuned. 
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EiDD  V.  Laird. 

[lA  Caxjvornia,  UL] 

BrAmanr  ov  IConov  ioe  Kew  Trial  Siokxd  bt  Jviwi^  and  ihown  by 
the  ndnntei  of  the  oonrt  to  have  been  used  on  the  heftring  of  the  motion, 
!•  raffidently  aathenticated.  No  mode  of  anthentioation  ii  pointed  oat 
by  the  etatate,  and  any  aatisfaotory  evidenoe  appearing  in  the  reoord  in 
■ome  legitimate  and  proper  form,  that  the  statement  hae  been  examined 
and  approved  by  the  judge,  is  sufficient. 

SmnriKo  Water  is  not  and  oannot  bs  Habb  8x7BJicr  or  Priyatb 
OwNXRBHiP  so  long  as  it  oontinaes  to  flow  in  its  natoral  oourse.  A 
light  may  be  acquired  to  its  use,  which  will  be  regarded  and  protected 
as  property,  bnt  this  right  carries  with  it  no  specific  property  in  the 
water  itsell 

Derb-ownbr  has  Bxclusitb  and  Absoldtb  Powbr  or  Control  ani> 
Bjobt  or  Bnjotmbnt  of  water  actually  diverted  by  and  flowing  in  his 
ditch;  whether  such  water  is  his  private  property  or  not  is  of  little 
practical  importance. 

Dttoh-ownbr's  Biobt  to  Watbbs  or  Sirbak  abb  Stbiotlt  UauvRVonr- 
ART,  like  those  of  ar  riparian  owner. 

PBR80N  Entitlbd  TO  DivBRT  GivBN  QDANTnT  OV  Watbr  OV  SiRBAK  may 
take  the  same  at  any  point  on  the  stream,  and  may  change  the  point 
of  diversion  at  pleasore,  if  the  rights  of  others  are  not  injnrioiiBly  affdctad 
by  the  change. 

Right  to  Chanob  Point  ov  Diversion  ov  Watbr  ov  Scbbam  does  not 
depend  npon  how  the  right  to  divert  the  water  was  aognired,  whether  by 
express  grant  or  prescription,  or  by  parol  license^  or  the  presumed 
consent  of  the  proprietor. 

Watbr-riobts  on  Pubuo  Lands,  as  Fizbd  bt  Puobitt  and  Rztbnt  ov 
RnrBcnvB  Affbofriations,  are  to  be  regarded  as  pevfect  and  absolnte 
as  if  they  had  been  acquired  by  prescription  or  by  express  grant  from 
the  riparian  owner* 

Ybrdiot  will  not  bb  Sbt  asidb  as  Oontrart  to  EvnuDTGi^  when  there 
are  several  distinct  defenses,  each  of  which  is  sufficient  to  defeat  the 
action,  and  the  verdict  is  general  and  supported  by  the  evidsnoe  as  to  one 
of  the  defenses,  though  not  so  as  to  all  the  others. 

Vbrdiot  Found  on  Ant  Fact  or  Tulb,  DnmNoiLT  Pdt  nr  Issai^  is  oon- 
elusive  in  another  action  between  the  same  parties  or  their  privies  in 
respect  of  the  same  fact  or  title. 

XIq  Makb  Vbrdiot  Ck>N0Li;8ivB  as  to  Ant  Fact  or  Tikli^  it  is  not  suffi- 
cient that  such  fact  or  title  be  merely  put  in  issae,  but  it  must  be  tried 
by  the  jury  and  constitute  the  foundation  of  the  verdict.  It  must  be 
relevant  and  material,  and  if  not  specially  foon^  must  at  lesst  have  been 
necessarily  passed  upon  by  the  jury. 
GsNBRAL  Vbrdiot  is  Lihitbd  as  to  its  Conoluiuvbiibw  to  such  issues  as 
necessarily  controlled  the  action  of  the  jury,  and  when  upon  one  of  the 
issues  the  jury  could  have  found  in  favor  of  a  party»  sad  stiU  properly 
rendered  a  general  verdict  against  him,  upon  sneh  isme  the  verdict  is 
not  conclusive. 

Action  for  damages  for  the  diversion  of  running  water. 
Verdict  and  judgment  for  the  defendants.    Plaintifb  appeal 
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from  an  order  overruling  their  motion  for  %  ntm  taiaL    Tha 

opinion  states  the  case. 

McConneU  and  Niks^  for  the  appellants. 
Meredith  and  Hawley^  for  the  respondents. 

By  Court  Copb,  J.  The  objection  to  the  anthenticatioii  of 
the  statement  on  the  motion  for  a  new^  trial  is  not  well  taken. 
The  statement  is  signed  by  the  judge,  and  the  minutes  of  the 
court  show  that  it  was  used  on  the  hearing  of  the  motion.  No 
mode  of  authentication  is  pointed  out  by  the  statute,  and  any 
satisfactory  evidence  that  the  statement  has  been  examined 
and  approved  by  the  judge  is  sufficient.  This  evidence  must, 
of  course,  appear  in  the  record,  in  some  legitimate  and  proper 
form. 

This  is  an  action  to  recover  damages  /or  the  diversion  of 
water  from  Deer  creek,  in  Nevada  county.  The  complaint 
sets  forth  that  the  plaintiffs  are  the  owners  of  two  certain 
ditches,  by  means  of  which  they  appropriated  the  water  of 
that  stream  for  mining  purposes,  and  that  the  defendants 
wrongfully  diverted  such  water,  and  deprived  the  plaintifiii 
of  the  use  of  the  same,  to  their  damage,  etc.  The  answer  ad- 
mits the  existence  and  ownership  of  these  ditches,  but  denies 
that  the  plaintiff's  appropriated  the  whole  of  the  water  of  the 
stream,  and  denies  that  the  defendants  diverted  any  portion 
of  the  water  to  which  the  plaintiffs  were  entitled.  The  answer 
states,  among  other  things,  that  the  defendants  are  also  the 
owners  of  certain  ditches,  by  means  of  which  they  appropri- 
ated the  surplus  water  of  the  stream,  over  and  above  the 
quantity  appropriated  by  the  plaintiffs;  that  neither  of  the 
plaintiffs'  ditches,  as  originally  constructed,  possessed  the  ca- 
pacity to  convey  more  than  one  hundred  inches  of  water;  and 
tt  ^t  since  the  appropriation  by  the  defendant,  these  ditches 
have  been  greatly  enlarged,  and  their  capacity  materially  in- 
creased. It  states,  further,  that  the  plaintiffs  are  the  owners 
of  certain  other  ditches,  tapping  the  stream  at  different  points 
above  the  ditches  mentioned  in  the  complaint;  and  that  at  the 
time  during  which  it  is  averred  that  the  defendants  wrong- 
fully diverted  the  water,  the  plaintiffs  were  themselves  divert- 
ing, through  such  other  ditches,  the  entire  quantity  to  which 
they  were  in  any  manner  entitled.  The  answer  contains  sev- 
eral other  defenses,  but  a  particular  reference  to  them  is  un- 
necessary for  the  purposes  of  this  opinion. 
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The  ditclieB  from  which  it  is  claimed  that  water  has  been 
improperly  diverted  by  the  defendants  are  situated  on  the 
north  side  of  Deer  creek — one  of  them  is  called  the  Deer  Creek 
ditch,  and  the  other  the  Coyote  ditch.  The  other  ditches  be- 
longing  to  the  plaintiffs  are:  1.  The  Deer  Creek  Mining  Com* 
pany  ditch,  on  the  south  side  of  the  stream;  2.  The  Big  Snow 
Mountain  ditch,  on  the  north  side  of  the  stream;  and  8.  The 
Little  Snow  Mountain  ditch,  on  the  same  side.  These  ditches 
tap  the  stream  in  the  order  above  enumerated.  The  defend- 
ants' ditches  are:  1.  The  ditch  known  as  Laird's  Gold  Flat 
ditch,  situated  on  the  south  side  of  the  stream,  below  all  the 
ditches  of  the  plaintiffs;  and  2.  Laird's  new  ditch,  on  the 
north  side  of  the  stream,  between  the  plaintiffs'  Coyote  ditch 
and  their  Big  Snow  Mountain  ditch.  The  diversion  of  water 
through  the  latter  ditch  of  the  defendants  constitutes  the  cause 
of  action  stated  in  the  complaint. 

The  learned  judge  before  whom  the  case  was  tried  in  the 
court  below,  in  overruling  the  motion  for  a  new  trial,  placed 
his  decision  upon  the  ground  that  the  jury  were  authorized  to 
infar  from  the  evidence  that  the  plaintiffs  themselves  had 
diverted  the  water  to  which  they  were  entitled  from  their  Deer 
Creek  and  Coyote  ditches  by  means  of  their  other  ditches 
above.  The  counsel  for  the  appellants,  in  referring  to  this  de- 
cision and  the  reason  for  it,  say:  ''We  differ  materially  and 
radically  from  the  learned  judge  upon  the  character  of  the 
evidence  in  regard  to  damages;  but  the  difference  arises  &om 
the  different  points  of  view  from  which  we  look  at  the  question. 
If  the  evidence  respecting  the  Gold  Flat  ditch  was,  as  held  by 
his  honor,  properly  admitted,  then,  perhaps,  some  portions  of 
the  testimony  respecting  damages  might  be  considered  as  con- 
flicting; but  if,  as  we  contend,  that  evidence  ought  to  have 
been  excluded  as  improper,  there  is  no  conflict  whatever.  No 
one,  not  even  the  respondents,  will  pretend  to  say  that  we  did 
not  establish,  by  uncontradicted  proof,  that  Laird's  new  ditch 
had  frequently  taken  water  from  the  creek  when  we  were  in 
actual  need  of  the  same  water  to  fill  our  Deer  Creek  and  Coyote 
ditches.  Their  answer  to  this  proof  consists,  not  of  a  denial 
of  its  truth,  but  of  an  attempt  to  show  that  we  had  diverted 
all  the  water  to  which  we  were  entitied,  by  means  of  the  Deer 
Creek  Mining  Company's  and  the  Snow  Mountain  ditches. 
But  both  of  the  last-named  ditches  are,  as  we  have  very  con* 
clusively  shown,  prior  in  date  of  construction  to  Laird's  new 
ditoh,  aiid  the  Deer  Creek  Mining  Company's  ditch  has  priority 
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over  the  Gold  Flat  ditoh,  so  that,  after  all,  fhe  respondentB' 
own  argoment  necessarily  has  the  effect  to  limit  the  oontro* 
versy  as  respects  damages  to  the  Snow  Mountain  and  Qold  Flat 
ditches.  Of  course,  then,  if  our  views  in  regard  to  the  Gold 
Flat  ditch  are  correct,  this  hjrpothesis  of  the  defendants  falls 
to  the  ground,  and  the  single  question  remains  to  he  deter- 
mined, whether  the  defendants'  new  ditch  did  or  did  not, 
within  the  period  charged  in  the  complaint,  divert  water  to 
which  the  plamtiffs'  Deer  Creek  and  Coyote  ditches  had  the 
preferenoe;  and  on  this  pomt,  leaving  the  Gold  Flat  ditch  out 
of  sight,  there  is  no  dispute  or  controversy."  This  quotation 
from  the  brief  of  appellants'  counsel  presents  fully  and  fairly 
their  view  of  the  case,  and  avoids,  to  a  great  extent,  the  neces- 
sity for  a  critical  examination  and  elaborate  review  of  the  evi- 
dence. Their  position  is  simply  this:  That  all  the  evidence 
in  regard  to  the  Gold  Flat  ditch  was  improperly  admitted,  and 
that  rejecting  this  evidence,  there  was  no  conflict  of  testimony 
upon  the  question  of  damages.  If  the  evidence  was  admis- 
able,  it  is,  upon  their  own  showing,  sufficient  to  support  the 
verdici 

The  object  of  this  evidence  was  to  show  that  the  defendants 
were  entitled  to  a  certain  quantity  of  water  for  their  Gold 
Flat  ditch,  and  that  they  diverted  this  quantity  through 
their  new  ditch,  instead  of  the  other,  which  it  was  claimed 
they  had  the  legal  right  to  do.  The  evidence  having  been 
admitted,  the  court  instructed  the  jury,  in  effect,  that  a  person 
entitled  to  divert  a  given  quantity  of  the  water  of  a  stream  may 
take  the  same  at  any  pdnt  on  the  stream,  and  may  change 
the  point  of  diversion  at  pleasure,  if  the  rights  of  others  are 
not  ii^uriously  affected  by  the  change.  The  following  instruc- 
tion, asked  by  the  plaintiffs,  was  refused:  ''If  the  jury  believe 
from  the  evidence  that  the  dam  of  the  defendants'  Gold  Flat 
ditch  is  below  the  dams  of  the  Deer  Creek  and  Coyote  ditches, 
and  that  the  dam  of  the  defendants'  new  ditch  is  above  the 
dams  of  the  Deer  Creek  and  Coyote  ditches,  then,  even  if  the 
defendants  had  a  prior  right  to  any  of  the  waters  of  Deer  Creek 
for  their  Gold  Flat  ditch,  they  could  not  substitute  their  new 
ditch  for  their  Gold  Flat  ditch,  and  use  the  water  to  which,  as 
owners  of  the  Gold  Flat  ditch,  they  were  entitled,  in  such  new 
ditch."  As  the  instruction  given  by  the  court  embodies  the 
principle  upon  which  this  evidence  was  admitted,  and  upon 
which  the  instruction  asked  by  the  plaintiffs  was  refused,  a 
determination  of  the  correctness  of  that  instruction  disposes  of 
the  whole  question. 
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This  court  has  never  departed  from  the  doctrine  that  run- 
ning water,  so  long  as  it  continues  to  flow  in  its  natural  course, 
is  not  and  cannot  be  made  the  subject  of  private  ownership. 
A  right  may  be  acquired  to  its  use,  which  will  be  regarded  and 
protected  as  property;  but  it  has  been  distinctly  declared  in 
several  cases  that  this  right  carries  with  it  no  specific  property 
in  the  water  itself.  We  are  not  called  upon  to  determine  the 
character  of  the  property  which  the  owner  of  a  ditch  has  in 
the  water  actually  diverted  by  and  flowing  in  his  ditch.  With 
reference  to  such  water,  his  power  of  control  and  right  of  enjoy- 
ment are  exclusive  and  absolute,  and  it  is  a  matter  of  little 
practical  importance  whether,  in  a  strict  legal  sense,  it  be  or 
be  not  private  property.  In  regard  to  the  water  of  the  stream, 
his  rights,  like  those  of  a  riparian  owner,  are  strictly  usufruc- 
tuary, and  the  rules  of  law  by  which  they  are  governed  are 
perfectly  well  settled. 

It  is  contended  that  the  principle  embodied  in  the  instruc- 
tion is  in  direct  conflict  with  this  doctrine,  and  that  it  can 
only  be  maintained  upon  the  theory  of  a  private  ownership  in 
the  water  itself.  This  position  is  clearly  untenable*  If  the 
government,  which  in  this  instance  is  the  riparian  proprietor, 
had  granted  to  the  defendants  the  right  to  divert  from  the 
creek  a  given  quantity  of  water,  without  restriction  as  to  the 
place  of  diversion,  it  is  clear  that  the  right  could  be  exercised 
at  any  point  on  the  stream,  though  the  efiect  of  the  grant 
would  not  have  been  to  convey  any  property  in  the  corpus  of 
the  water,  for  no  such  property  is  vested  in  the  government. 
It  is  obviously  immaterial  whether  the  right  was  acquired 
under  an  express  grant,  or  by  prescription,  or  rests  in  the  parol 
license,  or  the  presumed  consent  of  the  proprietor.  The  dififer- 
ence  relates  to  the  mode  of  determining  the  existence  and 
extent  of  the  right,  and  not  to  the  maimer  of  its  exercise 
and  enjoyment.  Angell,  in  his  work  on  watercourses,  in 
treating  of  easements  acquired  by  prescription,  says:  ^'  The 
extent  of  the  presumed  right  is  determined  by  the  user,  on 
which  is  founded  the  presumed  grant,  the  right  granted  being 
commensurate  with  the  right  enjoyed:"  Angell  on  Water- 
courses, sec.  224.  But  he  also  says  that  '^  although  the  extent 
of  the  right  is  to  be  measured  and  regulated  by  the  enjoyment 
upon  which  the  right  is  founded,  the  party  is  yet  allowed  free- 
dom in  the  manner  of  exercising  it:"  Id.,  sec.  226.  "  In  this 
country  the  doctrine  is  well  settled,"  says  the  same  author, 
^  that  where  a  right  has  been  acquired  by  virtue  of  twenty 
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years'  enjoyment  to  use  a  certain  quantity  of  water,  a  change 
in  the  mode  and  objects  of  use  is  justifiable;  and  here,  as  in 
England,  the  only  restriction  is,  that  the  alterations  made 
from  time  to  time  shall  not  be  injurious  to  those  whose  inter- 
ests are  involved:"  Id.,  sec.  227.  "All  that  the  law  requires 
is,  that  the  mode  or  manner  of  using  the  water  should  not 
have  been  materially  varied,  to  the  prejudice  of  others:"  Per 
Chancellor  Walwortti,  in  Belknap  v.  IZVimftfo,  8  Paige  Ch.  605, 
The  case  of  Whittier  v.  Coeheeo  Manufacturing  Co,,  9  N.  H. 
454  [22  Am.  Dec.  382],  is  directly  in  point  It  was  there  de- 
cided that  a  change  may  be  made  in  the  place,  as  well  as  in 
the  mode  and  objects  of  the  use,  if  the  quantity  of  water  used 
is  not  increased,  and  the  change  is  not  to  the  prejudice  of 
others.  It  was  held  that  a  party  who  had  acquired  by  pre- 
scription a  right  to  take  a  certain  quantity  of  water  at  a  par- 
ticular dam,  might  open  his  gates  and  draw  that  quantity, 
without  using  it  there,  in  order  to  use  it  at  other  works  below 
on  the  same  stream.  These  authorities  show  conclusively  that 
in  all  cases  the  effect  of  the  change  upon  the  rights  of  others 
is  the  controlling  consideration,  and  that  in  the  absence  of 
injurious  consequences  to  others,  any  change  which  the  party 
chooses  to  make  is  legal  and  proper.  It  follows  that  in  this 
case,  the  law  was  correctly  given  by  the  court,  unless  the  rights 
of  the  parties  are  distinguishable  from  the  class  of  rights  to 
which  these  authorities  refer,  and  the  same  rules  and  princi- 
ples are  not  applicable.  Upon  this  subject,  it  is  only  necessary 
to  consider  that  none  of  the  rights  involved  in  this  controversy 
are  founded  upon  a  legal  title,  and  that  the  safety  and  security 
of  the  parties  require  that  the  rights  of  each,  as  fixed  by  the 
priority  and  extent  of  their  respective  appropriations,  should 
be  regarded  as  perfect  and  absolute  as  if  they  had  been  ac- 
quired by  prescription,  or  were  held  under  an  express  grant 
from  the  riparian  owner.  This  is  the  only  reasonable  rule 
which  can  be  adopted  in  cases  of  this  character;  and  it  is  the 
more  reasonable,  as  it  enables  us  to  test  the  rights  of  parties 
by  certain  well-settled  principles  of  law,  instead  of  relying 
upon  our  own  unaided  reason  and  judgment. 

The  next  most  important  question  in  the  case,  and  the  only 
additional  one  which  we  propose  to  consider,  relates  to  the 
effect  of  the  verdict.  It  is  contended  that  under  the  issues 
presented  by  the  pleadings  the  effect  of  the  verdict  is  to  estab- 
Ush  the  original  capacity  of  the  plaintiffs'  Deer  Creek  and 
Coyote  ditches  at  one  hundred  inches  of  water,  and  to  limit 
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the  right  of  diversion  through  each  of  those  ditches  to  that 
quantity.  The  evidence  shows  very  clearly  that  their  capacity 
was  much  greater,  and  if  the  effect  of  the  verdict  were  as  cun- 
tended,  it  woujd  be  a  great  hardship  to  the  plaintiffs  to  permit 
it  to  stand.  But  we  think  that  such  is  not  its  legal  effect,  and 
even  if  it  were,  we  do  not  see  upon  what  principle  we  could 
disturb  it.  There  were  several  separate  and  distinct  defenses, 
each  of  which  was  sufficient  to  defeat  the  action.  These  de- 
fenses were  submitted  to  the  jury,  together  with  the  e^'idence 
in  support  of  each,  and  it  is  impossible  for  us  to  determine 
upon  what  particular  issues  the  verdict  was  found.  Nor  is  it 
necessary  that  we  should  do  so,  for  if  it  be  right  as  to  one,  it  can- 
not be  set  aside,  though  wrong  as  to  all  the  others.  ^'  If  there 
be  two  issues,"  says  Washington,  J.,  in  Lonsdale  v.  Broton^  4 
Wash.  C.  C.  148,  '^or  issues  on  two  counts,  and  the  verdict  be 
Qot  contrary  to  evidence  as  to  one  of  them,  the  court  will  not 
^rant  a  new  trial,  though  it  be  contrary  to  evidence  as  to  the 
ither,  for  since  the  verdict  is  right  in  part  the  court  will  not 
8et  it  aside."  See  also  Graham  &  Waterman  on  New  Trials, 
1339;  Farmer  v.  Burton,  1  Barnes,  9;  Hartley  v.  Atkinaonj  Id 
817,  333;  and  9  Bac.  Abr.,  Bouv.  ed.,  600. 

We  think  this  verdict  cannot  in  any  event  be  disturbed,  but 
we  are  of  opinion  that  its  legal  effect  is  different  from  that  at- 
tributed to  it  by  the  plaintiffs.  The  rule  is,  that  a  verdict 
found  on  any  fact  or  title  distinctly  put  in  issue  is  conclusive 
in  another  action  between  the  same  parties  or  their  privies, 
in  respect  of  the  same  fact  or  title:  2  Wheat.  Selw.  1356; 
Outram  v.  Morewoodj  3  East,  346;  Vooyht  v.  Winchy  2  Bam.  A 
Aid.  662.  It  is  not  sufficient  that  the  particular  fact  or  title 
is  put  in  issue.  It  must  be  tried  by  the  jury,  and  constitute 
the  basis  and  foundation  of  the  verdict.  It  must  be  relevant 
and  material,  and  unless  specially  found  must  have  been 
necessarily  passed  upon  by  the  jury:  Burt  v.  Sternburghy  4  Cow. 
659  [15  Am.  Dec.  402];  Gardner  v.  Buchbee,  3  Id.  120  [15  Am. 
Dec.  256].  There  is  nothing  in  this  case  showing  that  the 
verdict  turned  upon  the  question  of  the  capacity  of  the  plain- 
tiffs' ditches,  and  it  is  a  reasonable  inference,  from  the  evidence, 
that  the  issue  upon  that  point  was  entirely  disregarded.  It 
was  not  necessarily  considered,  and  as  the  verdict  is  general, 
its  effect  is  limited  to  such  issues  as  necessarily  controlled  the 
action  of  the  jury.  Upon  the  question  of  the  capacity  of  these 
ditches,  the  jury  could  have  found  for  the  plaintiffs,  and  still 
justly  and  properly  concluded  that  they  were  not  entitled  to 
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damages.  To  hold  that  upon  such  a  question  tbd  treidict  is 
oonclusiye  of  the  rights  of  the  parties  would,  we  think,  be  • 
plam  perversion  of  the  law. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary 
to  consider  any  other  questions  discussed  in  th6  faiififiiof  cooii- 
seL 

Judgment  affirmed. 

FiKLB,  C.  J.,  and  Baldwin,  J.,  concurred. 

BxoBTB  ov  Fbiob  Aptbofbiaxob  of  Waxkr  of  RxTVNDra  SoEKAM:  Bern 
Rker  etc  Jf.  Co.  y.  New  Tork  Jf.  Co,f  68  Am.  Dec.  325,  and  note  831,  dtmg 
prior  caaes;  White  ▼.  TodiCTe  VaOey  Water  Co.,  Id.  838;  Parte  r.  JSZAom,  Id. 
810;  Maerie  ▼.  Bidmell,  Id.  257;  Bvtte  Ccmai  4f  DUth  Co.  y.  Vanglm,  70  Id. 
769,  note  774.  The  caae  of  ButU  T,  {M.  Co.  y.  Morgan^  19  CU.  609, 616^ 
affirma  the  principal  caae  on  the  point  that  an  appropriator  caonot  change  the 
point  of  diYcnion  to  the  in  jniy  of  a  aahaeqnent  locator. 

RiPABiAH  Fbofkoetob  HAS  No  Pbofkbtt  IN  Watxb  Itsbm  whieh  flows 
by  or  through  hia  land,  but  a  axmple  nanfmct  while  it  pa«ea  along:  Bttki  T. 
^urtlefi,  65  Am.  Dec394,andcaaeaoltedinthenote401.  The  principal  caae 
la  cited  to  the  point  that  numing  water,  ao  long  as  it  oontinnea  to  flow  in  ito 
natoral  000x80^  ia  not  and  cannot  be  nmde  the  aubject  of  priYate  ownerahipt 
Neoada  etc  Canai  Co.  r.  Kidd,  37  Gal.  311;  MeDonM  y.  Aekew,  29  Id.  206L 
Natore  of  right  to  ninning  water  on  public  Unda  for  mining  poarpoeeB:  Sea 
BUlY.  ^ewfiuM,  63  Am.  Dec  140;  Inomr.  PkUlipe,  Id.  113;  note  to  JfcOZni- 
foc£  Y.  Bryden,  Id.  93,  94. 

VOLDIOI,  WHEN  SST   ASIDE,  OR  NsW  TbIAL   GbABTBD  BBOAUSB  AQAISat 

Byidxmcb:  Dal^\.  Norwich  etc,  B,  B.  Cb.,  68  Am.  Dec  413,  note  citii^ 
prior  caaea  420;  White  y.  Todd:'^  VaOey  Water  Co,,  Id.  33a 

CoNGLUSivsNBaB  OF  VxKDiOT.^XtoATioNs  OF  Pbihgipal  Casb:  Scc  WUHdk 
Y.  Traunf  62  Am.  Dec  778.  A  Yerdict  and  judgment  are  not  oonduaiYe  upoa 
mattera  not  paaaed  upon:  Hamm  Y.  Arnold,  23  Gal.  375.  And  if  it  be  doubt- 
ful upon  which  of  acYcral  pointo  the  Yerdict  waa  founded,  it  will  not  be  an 
eatoppel  aa  to  either:  People  y.  Frank,  28  Id.  516.  But  when  there  haa  been 
a  fair  trial  of  a  material  iaaue  of  fact,  the  Yerdict  and  judgment  haa  a  final 
and  oonduaiYe  effect,  and  the  partiea  and  those  claiming  under  thorn  wiU  not 
be  permitted  to  relitigate  the  aame  matter  in  another  suit:  McLamghUn  y. 
Kelly,  22  Id.  222.  A  defendant  may  aet  up  aeYcral  distinct  defenaea  and 
rely  upon  all  of  them  in  order  to  put  the  plaintiff  to  his  proo^  and  he  ia  nol 
eonduded  by  one  plea  ao  long  aa  he  haa  othera  that  go  to  the  whole  adSoM 
&2I  Y.  Srowm  22  Id.  681.    All  theaa  caaea  dto  the  principal  caae 
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Haswell  V.  Parsons. 

[15  CAuroainA,  268.] 

flkz  Bem  amm  KxiMfT  AB  HousBHOLD  FuRNiTUBB,  thoQgh  a  Imi  nmnber 
would  MOOflBUDodAte  tfatt  debtor  and  his  ftunily,  for  it  would  be  too  nar- 
row a  ooDstmotUm  of  the  itatute  to  limit  the  exemption  to  the  num- 
ber required  for  immediate  and  constant  use. 

AiSDroi  or  Dbrob  Oocuuuomxd  bt  SiOKmsas  nr  ma  FAimT  at  Tdob  or 
EiMJUTiOK  Salb  is  a  sufficient  excuse  for  not  daiming  the  exemption  at 
the  time^  especially  where  the  judgment  oreditor  was  aware  of  the  daim, 
smce  it  had  been  made  npon  a  previoos  seizare^  under  an  execution  issued 
by  him  upon  the  same  judgment 

^^■■MiiMT  BT  DlBTOB  TO  PlaCB   EXKlfFT   PBOFEBTT  SEOXD  CM  ATTACH- 

MBNT  in  the  hands  of  a  third  person,  to  be  sold  for  the  benefit  of  the  cred- 
itor, is  no  waiyer  of  the  exemption  from  forced  sale^  and  is  not  therefore 
not  admissible  in  an  action  by  the  debtor  against  the  creditor  lor  seiang 
and  selling  the  property  under  execution. 

AcnoN  to  recover  the  yalue  of  exempt  property  sold  od  ex- 
ecution. The  court  found  that,  besides  other  exempt  property, 
the  plaintiff  had  been  ^'  the  owner  and  in  possession  of  certain 
household  and  kitchen  furniture,  which  were  absolutely  neces- 
sary for  his  family — there  being  six.  or  seyen  beds — and  were 
worth  one  hundred  and  twenty-eight  dollars."  At  the  trial  the 
defendant  introduced  a  witness,  and  proposed  to  ask  him 
whether,  after  the  property  in  dispute  was  seized  under  the  de- 
fendant's attachment  against  the  plaintiff,  it  was  agreed 
between  them  that  the  witness  should  take  charge  of  it,  and 
sell  it  at  public  or  private  sale,  and  apply  the  proceeds  towards 
paying  the  defendant's  judgment  The  plaintiff  objected  to 
the  question  as  irrelevant,  and  the  objection  was  sustained* 
Judgment  for  the  plaintiff,  and  appeal  by  the  dpfipindant 

Z.  Monigomeryy  for  the  appellant. 

Beardan  arhd  SmUh,  for  the  respondent. 

By  Court,  Field,  C.  J.  This  is  an  action  to  recover  tbo 
value  of  certain  household  furniture  and  other  property  alleged 
to  ba^e  been  exempt  from  forced  sale,  which  was  seized  and 
sold  under  execution,  at  the  direction  of  the  defendant,  upon  a 
judgment  recovered  by  him  against  the  plaintiff.  The  fur- 
niture  was  the  remnant  of  what  had  previously  been  used  in 
keeping  a  hotel,  and  according  to  the  finding  of  the  court  was 
no  more  than  was  sufficient  for  the  family  of  the  plaintiff. 
As  its  value  amounted  to  only  one  hundred  and  twenty-eight 
dollars,  it  cannot  be  said  that  the  house  was  very  extravagantly 
famished.    It  may  be  posedble  that  a  less  number  of  beds 
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•  • 

would  have  accommodated  the  plaintiff  and  his  wife  and  chil* 
<lren,  but  it  would  be  a  very  narrow  construction  of  the  statute 
to  limit  the  exemption  to  the  number  required  for  inunediate 
and  constant  use. 

The  absence  of  the  plaintiff  in  San  Francisco  when  the  sale 
took  place  was  a  suj£cient  excuse  for  not  claiming  the  exemp- 
tion at  the  time.  The  absence  was  occasioned  by  sickness  of 
members  of  his  family,  and  the  defendant  was  aware  of  the 
^laim,  as  in  consequence  of  its  assertion  the  property  had  been 
previously  released  from  seizure  under  an  execution  issued  by 
himself  upon  the  same  judgment. 

The  inquiry  proposed  as  to  the  alleged  agreement  of  the 
plaintiff  to  a  sale  by  a  third  person  was  properly  excluded. 
If  the  plaintiff  had  agreed  to  place  the  property  in  the  hands 
of  a  third  person,  to  be  aold  for  the  benefit  of  his  creditor,  it 
does  not  follow  that  the  exemption  from  forced  sale  was  there- 
by waived. 

Judgment  aflirmed,  with  ten  per  cent  damages. 

Baldwin,  J.,  concurred. 


What  PKOPXBTr  Exkiift  nunc  Bzbodtidn  as  Nboibsabt  Hovsxhoij» 
FuBNiTUBX:  rmoMY.iVti^66A]iLDeo.726^aadcaaesoxtedmthexiotc^2*J; 
MoHiague  y.  BkAatrdion,  63  Id.  173»  and  note. 


Johnson  v.  Shebman. 

[15  CAUFOBinA,  287.1 

or  Lbash  mat  DmoBABOi  Htmseij  raoM  All  Llasdutt  far  sub- 
Mqnent  breaches  of  the  oorenants  thereof  by  asngning  over  to  a  beggar, 
to  a  married  woman,  to  a  prisoner,  or  to  a  person  leaving  the  state  pro- 
vided the  assignment  be  executed  before  his  departore,  and  eveii  though 
it  be  made  for  the  express  purpose  of  avoiding  his  responsibili^,  and  a 
preminm  be  given  as  an  inducement  to  accept  the  transfer. 

PaBOL    EtIBSNCE  is   AT)WT3flTlil.lC  TO  SbOW  THAT  COKVEYANOB    OB   AflSIOSr- 

HXNT  absolute  on  its  face  was  intended  as  a  mortgage. 
MoKTOAOK  IS  Rboabbed  IS  Calivobnia  as  Msrk  Sboubitt,  and  not  as  a 
conveyance  vesting  in  the  mortgagee  any  estate  in  the  land,  either  before 
or  after  condition  broken. 

PbBSISBION   UNDER  MOBTQAOB  1X>ES  NOT  AmCT    NaTURB  OV  MOBTQAaBB'fl 

Interbst  in  California;  it  does  not  abridge  or  enlarge  his  interest,  or  con- 
vert what  was  previously  a  security  into  a  seiain  of  the  freehold:  it  does 
not  change  the  relation  of  debtor  and  creditor,  or  impair  the  estate  of 
the  mortgagor,  but  leaves  the  rights  aad  interesti  ol  the  parties  exactly 
■a  they  existed  previously. 
Mm,  Dig.  Vol.  LZXVI-«i 
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PG.)8SS810N  ST  MORTOAOEB  IN  CaLHOBIOA,  TaKEN  BT  OoNBBMT  OT  OwHXB 

or  by  contract  with  him,  may  confer  rights  aa  against  third  parties,  bat 
they  are  independent  and  distinct  from  any  ri^ts  springing  from  the 
mortgage^  from  which  they  derive  no  support. 

MOBTOAGKX  OF  TSRM  IN  POSSESSION  IS  NOT  LlABLB  AS  ASBIONXB  Upon  the 

covenants  of  the  lease  in  California. 

Suit  by  the  plaintiff  as  receiver  to  recover  the  possession  ol 
leased  premises,  and  the  rents  thereof,  against  Sherman,  Jef- 
fries, and  the  tenants  in  possession  of  the  premises.  Sherman 
and  Jeffries  alone  answered.  In  addition  to  the  judgment  for 
the  possession  of  the  premises,  a  personal  judgment  was  ren- 
dered against  Sherman  for  rents,  from  and  after  the  second 
assignment  to  him  in  March,  1855,  until  the  assignment  by 
him  to  Jeffries  in  the  following  August;  also  a  personal  judg- 
ment was  rendered  against  Sherman  and  Jeffries  for  rents  re- 
ceived from  the  date  of  the  assignment  to  the  latter,  to  the 
date  of  the  commencement  of  this  suit,  the  court  holding  this 
last  assignment  to  be  merely  colorable.  The  defendants  ap- 
pealed.   The  opinion  states  the  case. 

S.  M,  Bowman  and  Joseph  O,  Baldwinj  for  the  appellants. 
C.  J7.  S.  WUUamSy  for  the  respondent. 

By  Court,  Field,  C.  J.  In  May,  1854,  Naglee  and  Sharp^ 
as  trustees  of  John  and  Mary  Ellig,  by  indenture,  leased  to 
Brown  and  Keyser  certain  premises,,  situated  within  the  city  of 
San  Francisco,  for  the  term  of  ten  years,  at  the  monthly  rent 
of  seven  hundred  and  fifty  dollars,  payable  each  month  in  ad- 
vance, the  lessees  on  their  part  covenanting  to  pay  the  rent, 
and  all  taxes  and  assessments,  upon  the  premises,  and  to  erect 
brick  buildings  thereon.  The  lease  was  accompanied  with  a 
proviso  that  in  case  any  rent  due  should  remain  unpaid  for 
the  period  of  thirty  days,  the  whole  amount  of  rent  for  the  unex- 
pired term  should  at  once  become  due  and  payable.  Under 
the  lease.  Brown  and  Keyser  entered,  and  in  pursuance  of 
their  covenants  proceeded  to  erect  brick  buildings,  and  after 
the  expenditure  of  over  thirty  thousand  dollars,  finding  it 
necessary  to  obtain  funds  to  complete  the  buildings,  applied, 
in  November,  1854,  to  Lucas,  Turner,  &  Co.  for  a  loan  of  five 
thousand  dollars.  The  loan  was  made,  and  their  notes  given, 
a  ad  as  security  for  the  payment  of  the  notes  they  executed  to 
the  defendant  Sherman,  one  oi  the  partners  of  said  firm,  an 
assignment  of  the  leasehold  interest  in  the  premises.  These 
notes  were  paid  at  their  maturity,  and  in  March,  1855,  an  ad« 
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ditional  loan  of  flye  thousand  dollars  was  effected^  and  new 
notes  were  giTen,  and  as  security  for  their  payment  a  new 
assignment  was  executed  to  Sherman.  Under  the  first  assign- 
ment, no  possession  was  taken  by  Sherman  of  the  leasehold 
premises,  but  under  the  second,  and  from  its  date,  the  tenants 
attorned  to  him.  No  rent  was  paid  to  the  lessors  after  the 
execution  of  the  first  assignment.  Whilst  in  possession,  Sher- 
man was  sued  for  the  rent  of  the  entire  remainder  of  the  term 
— eighty  thousand  dollars — ^upon  that  clause  of  the  lease  which 
provides  that  such  rent  should  at  once  become  due  and  paya- 
ble in  case  any  rent  due  should  remain  unpaid  for  the  period 
of  thirty  days.  To  free  himself  from  annoyance  and  litiga- 
tion, he  made,  in  August,  1855,  an  assignment  of  his  interest 
in  the  premises  to  Jeffries,  who  is  represented  to  have  been  a 
pauper,  and  a  servant  of  his  lawyer.  Bowman.  Subsequent  to 
this  period  he  never  received  in  person  any  of  the  rents  of  the 
property,  but  such  as  were  collected  were  deposited  in  the 
bank  of  Lucas,  Turner,  &  Co.,  to  the  credit  of  Jeffries,  and,  as 
appears  by  the  testimony,  were  subsequently  drawn  out  by  the 
checks  of  Jeffries,  with  the  exception  of  a  balance  of  a  few 
dollars. 

In  a  suit  brought  by  Mary  Ellig,  to  obtain  an  account  from 
Naglee  and  Sharp,  as  trustees,  and  a  surrender  of  the  trust 
estate,  the  plaintiff  was  appointed  receiver  and  authorized  to 
institute  the  present  suit.  The  object  of  this  suit  is  to  recover 
possession  of  the  premises  and  the  rents,  for  which  the  lease 
stipulated,  subsequent  to  the  first  assignment  to  Sherman.  It 
is  a  suit  ostensibly  for  equitable  relief,  and  the  ground  of  the 
equitable  interposition .  of  the  court  rests  upon  the  alleged 
simulated  and  fictitious  assignment  to  JefEHes,  in  August,  1855; 
Aside  from  this  allegation,  the  facts  set  forth  in  the  complaint 
disclose  only  causes  of  action  perfectly  cognizable  at  law — a 
claim  to  the  premises,  and  a  claim  for  back  rents.  The  essen- 
tial allegation  upon  which  the  whole  equitable  relief  is  sought 
is  fully  controverted  by  the  answer,  and  is  wholly  unsupported 
by  the  proofs.  Even  if  Sherman  were  liable  as  assignee  upon 
the  covenants  of  the  lease — as  he  was  not,  as  will  hereafter 
appear — ^his  liability  ceased  with  the  assignment,  and  it  is  of 
no  consequence  whether  Jeffries  was  a  pauper  or  the  servant 
of  Bowman,  or  not.  Sherman  had  a  right  to  make  the  assign- 
ment to  him,  or  to  a  married  woman,  or  to  a  person  leaving 
the  state,  or  to  a  prisoner.  He  had  a  right  even  to  pay  a  party 
a  bonus  for  accepting  the  assignment:  2  Piatt  on  Leases,  416. 
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"An  assignee,"  says  Taylor,  in  his  work  on  the  law  of  landlord 
and  tenant,  "may  discharge  himself  from  all  liability  for 
subsequent  breaches,  both  as  regards  the  rent  and  other  cove- 
nants, by  assigning  over;  even  though  it  be  done  for  the  express 
purpose  of  getting  rid  of  his  responsibility,  and  although  the 
second  assignee  neither  takes  possession  nor  receives  the  lease, 
as  for  instance  to  a  beggar,  a  feme  covert j  or  a  person  who  is  on 
the  eve  of  quitting  the  country  forever,  provided  the  assign- 
ment be  executed  before  his  departure;  and  even  although  the 
assignee  receive  from  the  assignor  a  premium  as  an  induce- 
ment to  accept  the  transfer: "  Sec.  452. 

Whilst  Sherman  was  in  possession,  he  was  sued,  as  we  have 
stated,  for  the  rent  of  the  entire  remainder  of  the  term,  eighty 
thousand  dollars.  Alarmed  at  the  prospect  of  being  ruined  by 
his  acceptance  of  the  assignment  of  the  lease,  though  intended 
only  as  security  for  a  loan  of  five  thousand  dollars,  advanced 
by  the  firm  of  which  he  was  a  member,  he  naturally  looked 
around  for  some  means  to  free  himself  from  responsibility. 
Ascertaining  that  the  law  authorized  him  to  assign  over,  even 
to  a  beggar,  he  found  in  Jeffries  a  convenient  person  to  take 
the  lease  off  his  hands,  and  to  him  he  made  the  assignment. 
His  conduct  was  the  dictate  of  common  prudence,  such  as  any 
man  in  his  senses  would  have  pursued.  He  is  not  connected 
with  the  receipt  of  any  rent  after  the  date  of  the  assignment. 
It  is  true  that  Bowman  was  the  attorney  of  Sherman,  and  was 
also  the  attorney  of  Jeffries,  but  the  assertion  for  that  reason 
of  the  responsibility  of  Sherman  for  moneys  received  by 
Jeffries,  is  simply  absurd.  Nor  is  there  anything  in  the  fact 
that  the  money  collected  as  rents  by  Jeffries,  was  deposited  in 
the  bank  of  Lucas,  Turner,  &  Co.  Jeffries  retained  the  same 
control  over  it  as  previously,  and  by  his  checks  it  was  subse- 
quently drawn  out,  with  the  exception  of  a  trifling  amount. 

Since  the  assignment  to  Jeffries,  Sherman  has  not  had  or 
assumed  to  have  any  possession  of  the  premises,  or  to  exercine 
any  control  over  them.  So  far  then  as  their  recovery  is  con- 
cerned, the  action  must  stand  as  one  brought  simply  against 
the  tenants,  and  the  claim  against  Sherman  for  the  back  rents 
is  an  independent  matter,  resting  solely  upon  the  assignmen*. 
to  him.  It  is  evident  that  had  the  complaint  been  what  it  be- 
comes when  stripped  of  the  allegations  as  to  the  assignment 
to  Jeffries,  it  would  have  been  demurrable  for  misjoinder  of 
causes  of  action.  The  parties  have,  however,  waived  all  ob- 
jections to  the  form  in  which  the  recovery  is  sought.    They 
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even  consented  on  the  oral  argument  to  allow  the  judgment 
for  the  premises  to  stand.  The  objection  taken  is  to  the  claim 
against  Sherman.  No  recovery  was  had  for  the  rents  for  the 
period  intervening  between  the  first  and  the  second  assign- 
ment, but  the  court  below  held  him  liable  for  the  rents  from 
the  date  of  his  possession  in  March,  1855,  and  for  the  actual 
rents  collected  after  the  assignment  to  Jeffries.  The  latter  claim 
for  the  rents  after  assignment  it  is  unnecessary  to  notice.  It  is 
clear,  after  what  we  have  already  said,  that  no  liability  for  them 
ever  attached  to  Sherman.  The  question,  then,  is  this:  Is 
Sherman  liable  for  the  rents  from  the  date  of  his  possession  in 
March,  1855,  to  the  date  of  his  assignment  to  Jeffries  in  Au- 
gust following.  The  evidence  discloses  that  this  assignment 
was  taken  as  security  for  the  loan  of  five  thousand  dollars.  All 
the  parties  admit  that  this  was  its  object.  Sherman  so  alleges 
under  oath  in  his  answer.  Brown  testifies  to  the  same  thing. 
The  lessors  were  aware  of  the  character  of  the  transaction,  and 
were  not,  therefore,  in  a  position  to  assert  rights  founded  upon 
the  absolute  form  of  the  instrument.  The  admissibility  ol 
parol  evidence  to  show  that  a  conveyance,  or  assignment  abso- 
lute upon  its  face,  was  intended  as  a  mortgage,  is  no  longer  an 
open  question  in  this  state.  After  some  fluctuation  of  opinion 
on  the  subject,  it  has  been  finally  aild  definitely  settled.  Such 
evidence  is  admissible,  not  to  vary  the  language  of  the  instru- 
ment, but  to  explain  the  character  of  the  transaction;  not  to 
ascertain  the  meaning  of  the  terms  of  the  instrument,  but  to 
show  the  purposes  for  which  the  instrument  itself  was  executed : 
See  Pierce  v.  Robinson^  13  Cal.  116. 

The  assignment  is  then  to  be  treated,  though  absolute  on  its 
face,  as  in  fact  a  mortgage,  and  the  question  of  law  thus  pre- 
sented is  whether,  as  mortgagee  of  the  term  in  possession, 
Sherman  was  liable  upon  the  covenants  of  the  lease.  In  Eng- 
land, there  is  no  doubt  that  he  would  be  held  liable.  There  a 
mortgage  is  in  fact,  and  not  merely  in  form,  a  conveyance  ol 
the  estate,  vesting  in  the  mortgagee  a  title  to  the  premises 
defeasible  until  condition  broken,  but  absolute  afterward. 
The  covenants  of  the  lease  running  with  the  land,  their  per- 
formance of  course  devolves  upon  the  assignee,  whether  the 
assignment  be  taken  as  security  or  by  way  of  purchase:  WiU 
Hams  V.  Bosanquety  1  Brod.  &  Bing.  238.  In  New  York,  where 
a  mortgage  is  treated  as  a  mere  security,  the  legal  title  re- 
maining in  the  mortgagor,  the  mortgagee  out  of  possession  is 
not  bound  as  assignee,  but  in  possession  he  is  liable  as  suck 
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The  poBsession  is  there  considered  as  in  some  respect  affect* 
ing  the  title.  In  Astor  y.  Hoytj  5  Wend.  603,  there  was  a 
mortgage  of  a  term,  and  the  court  held  that  the  mortgagor 
was  the  owner  of  the  property  mortgaged  against  all  the  world, 
subject  to  the  lien  of  the  mortgage,  and  therefore  a  mortgagee 
out  of  possession  could  not  be  considered  as  assignee;  but  that 
in  possession  a  mortgagee  held  all  the  estate  of  the  mortgagor, 
and  therefore  took  his  place  and  was  liable  as  assignee.  ^^  To 
recover  against  an  assignee  of  the  lessee,"  said  the  court,  "  it 
must  be  averred  and  proved  that  all  the  right,  title*,  and  in- 
terest of  the  lessee  passed  by  assignment  to  the  assignee. 
After  these  decisions  (referring  to  previous  decisions  cited), 
can  we  say  that  all  the  right,  title,  and  interest  of  the  mort- 
gagor has  passed  to  the  mortgagee  out  of  possession?  So  far 
from  it,  we  hold  that  the  mortgagee  before  foreclosure,  or  the 
commencement  of  proceedings  to  foreclose,  has  but  a  chattel 
interest;  It  is  perfectly  clear,  therefore,  that  a  mortgagee  of  a 
term  out  of  possession  is  not  in  this  state  to  be  considered  the 
assignee.  In  England  there  must  be  a  reconveyance  or  re- 
assignment, so  says  the  court  in  WiUiams  v.  Bosanquety  9upra. 
Here,  that  is  not  necessary;  the  transfer  of  the  debt  transfers 
the  mortgage;  payment  extinguishes  a  lien,  and  so  does  a 
tender.  But  if  a  mortgagee  takes  possession  of  the  mortgaged 
premises  lawfully,  he  must  be  then  considered  assignee,  and 
the  assignee  must  take  the  estate  cum  onere.  When  the  mort- 
gagee takes  possession,  he  then  has  all  the  right,  title,  and 
Interest  of  the  mortgagor;  then  he  acquires,  and  the  mortgagor 
loses,  an  estate  liable  to  be  sold  on  execution.  He  is  therefore 
substituted  in  the  place  of  the  mortgagor,  who  was  lessee,  and 
therefore  is  assignee,  and  liable  as  such." 

In  Walton  v.  Cronlyy  14  Wend.  63,  the  action  was  brought 
for  the  recovery  of  rent  due  upon  a  lease  executed  by  the  plain- 
tiff to  one  Dillon,  who  had  assigned  the  lease  to  Cronly,  the 
Intestate,  but  remained  in  possession  of  the  premises.  The 
assignment,  as  in  the  case  at  bar,  was  absolute  upon  its  face, 
but  was  proved  by  parol  evidence  to  have  been  intended  as  a 
security,  by  way  of  mortgage,  for  a  pre-existing  debt.  The 
court  held,  on  the  authority  of  Astor  v.  Hoyt,  5  Id.  603,  that  a 
mortgagee  out  of  possession  was  not  liable  for  rent;  and  fur- 
ther, that  the  parol  evidence  was  admissible,  not  only  as  be- 
tween the  parties  to  the  instrument,  but  where  third  persona 
were  concerned,  if  no  trust  or  confidence  had  been  reposed 
upon  the  absolute  form  of  the  instrument,  and  they  had  nob 
been  thereby  misled. 
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In  this  state,  a  mortgage  is  regarded  as  a  mere  security,  aod 
cot  as  a  conveyance  vesting  in  the  mortgagee  any  estate  in  the 
laxid  either  before  or  after  condition  broken.  As  a  security  for 
a  debt,  default  in  the  payment  does  not  change  its  character. 
Payment  after  default  operates  to  discharge  the  lien  equally 
with  payment  at  the  maturity  of  the  debt:  Act  concerning  Con- 
veyances, sec.  40.  Nor  can  possession  under  the  mortgage 
affect  the  nature  of  the  mortgagee's  interest;  it  does  not 
abridge  or  enlarge  his  interest,  or  convert  what  was  previously 
a  security  into  a  seisin  of  the  freehold;  it  does  not  change  the 
relation  of  creditor  and  debtor,  or  impair  the  estate  of  the  mortr 
gagor,  but  leaves  the  rights  and  interests  of  the  parties  exactly 
as  they  existed  previously.  Possession  taken  by  consent  of 
the  owner,  or  by  contract  with  him,  may  confer  rights  as 
against  third  parties,  but  they  are  independent  and  distinct 
from  any  rights  springing  from  the  mortgage,  frt>m  which  they 
derive  no  support  In  thus  holding,  we  only  carry  the  doc- 
trine that  a  mortgage  is  a  mere  security  for  a  debt  to  its  legit- 
imate and  logical  result:  McMiUan  v.  Richards^  9  Gal.  411  [70 
Am.  Dec.  655];  Nagle  v.  M(ieyy  Id.  428. 

In  England,  as  we  have  before  stated,  a  mortgagee  of  a  term 
out  of  possession  is  liable  as  assignee,  because  he  is  by  the 
mortgage  invested  with  the  entire  estate.  In  New  York,  he 
is  only  liable  when  in  possession,  because  until  then  he  has  a 
mere  chattel  interest,  but  is  held  liable  aft^r  possession  taken, 
because  then  he  is  considered  as  having  the  title  of  the  mort- 
gagor. Ifi  this  state,  he  is  not  regarded  as  ever  having  the 
title  of  the  mortgagor,  until  judicial  foreclosure  and  sale.  The 
title  remains  with  the  mortgagor  whether  ix)Ssession  be  taken 
or  othermse.  We  only  proceed,  therefore,  one  step  beyond  the 
New  York  cases — ^following  the  same  course  of  reasoning — 
when  we  hold,  as  we  do,  that  a  mortgagee  of  a  term  in  posses- 
sion is  not  liable  as  assignee  upon  the  covenants  of  a  lease.  It 
follows  that  the  personal  judgment  against  Sherman  is  with- 
out legal  support.  As  mortgagee,  he  had  a  perfect  right  to 
make  such  disposition  of  his  security  as  he  thought  proper,  to 
assign  it  to  Jeffries  or  any  other  person,  with  or  without  con- 
sideration. 

Nor  is  there  any  hardship  upon  the  lessors  in  the  conclusion 
to  which  we  have  arrived.  They  could  at  once  have  proceeded 
against  the  lessees.  Brown  and  Eeyser,  for  the  monthly  rent 
stipulated,  and  have  brought  their  action  for  a  forfeiture  of  the 
lease  and  a  recovery  of  the  premises.    If  they  neglected  to 
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pursue  the  remedies  afforded  by  the  law,  the  consequences  can- 
not be  thrown  upon  Sherman. 

The  judgment  of  the  court  below  declaring  a  forfeiture  of 
the  lease  and  directing  a  surrender  of  the  possession  of  the 
premises  to  the  plaintiff  free  from  all  claims  and  demands 
upon  the  same,  and  all  the  provisions  and  covenants  of  the 
lease,  must,  upon  the  consent  made  on  the  argument,  be 
affirmed,  but  in  all  other  respects  the  judgment  must  be  re- 
versed; and  it  is  so  ordered. 

Baldwin,  J.,  having  been  counsel  for  the  appeliants^  did  not 
sit  in  the  case. 

Cope,  J.,  concurred. 


PABOL  EvmxNOX  TO  Show  Dked  Assolittb  ok  rb  Faob  to  hsve  been  in> 
tended  as  a  mortga^:  See  Corbit  ▼.  Smith,  71  Am.  Dec.  431,  and  cases  cited 
in  the  note  438.  The  principal  case  is  cited  to  the  point  that  snch  evidence 
is  admissible  for  this  purpose:  Cunnmgham  ▼.  JBaufkins,  27  CaL  606;  Oa^  ▼• 
ffamUton,  33  Id.  690;  Saynor  ▼.  Lyana,  37  Id.  454.  The  fact  that  a  defeft* 
sance  is  ezecnted  after  the  ezecntion  and  delivery  of  the  deed  does  not  impair 
its  character  as  a  defeasance,  if  it  is  ezecnted  in  accordance  with  an  nnder- 
standing  had  when  the  deed  was  given:  Sean  v.  DtsDoii,  33  Id.  332;  citing  tb» 
principal  case. 

Equitt  Dooibikb  ov  Mobtgagbs  Pbbvaxls  in  Cauvgrnza:  MeAfSlan  ▼. 
HMuirds,  70  Am.  Dec  656,  note  675.  A  mortgage  in  California  is  a  mere  se- 
enrity  operating  upon  the  property  as  a  lien  or  incumbrance  only:  Chodenow 
T.  Etoer,  16  CaL  468;  S.  C,  post,  p  540;  DkMmi  v.  Warahauer^  21  Id.  621; 
Cunningham  v.  ffavJthu,  24  Id.  409;  Lord  ▼.  Morris^  18  Id.  488;  Jadeaon  v. 
Lodge,  36  Id.  39,  citing  the  principal  case.  A  mortgage  is  a  mere  incident 
of  the  debt,  and  follows  the  same  into  whosesoever  hands  it  may  oome  by 
transfer  or  assignment,  and  it  remains  valid  as  long  as  the  debt  so  remahifl^ 
and  becomes  eztinguished  by  the  payment  of  the  debt»  and  barred  by  the 
statute  of  limitations  when  the  debt  is  so  barred:  fFSOw  v.  Farkjf,  24  Id. 
488,  citing  the  principal  case.  A  mortgage  of  real  estate  does  no^  in  Cali- 
fornia, confer  the  right  to  the  possession  of  the  mortgaged  property,  ezcept 
as  the  result  of  a  foredosure  and  sale:  IBdd  ▼.  Teeple,  22  Id.  202;  Lord  t. 
Morris,  18  Id.  488. 

MOKTQAGXE  OV  LbSSXB  KOT  LiABLB  lOB  ReRT  1710.188  Hb  HA8  TaKHBT  P08- 

SI8SI0N:  ChUda  v.  Clark,  49  Am.  Deo.  164.  < 

AssioKEB  or  Lbasb  mat  Exonebate  HTTffsm.T  ntOM  FuBTHEE  LiAsmnr 
by  assigning  to  another,  though  the  latter  be  a  beggar,  provided  the  posies- 
sion  be  relinquished,  and  the  assignment  not  colorable  merely:  CKUdsY^  CUmif 
49  Am.  Dec.  164,  note  170;  note  to  De  Pewter  v.  Michael^  57  Id.  487. 
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Williams  v.  Bowebs. 

[15  Caufoenia,  82L] 

Pastnsb  RKmuNG  VBOM  Firm  must  Givs  Notzcx  of  Rnnoain;  or  h» 
will  be  liable  to  creditors  of  the  continiiing  firm  cm  oontractB  made  by 
them  after  his  retirement. 

Pabtnsr  Who  Gives  No  Kotigb  of  his  Rstibbicknt  from  Fibm  is  Liablb 
TO  Attornut  employed  by  the  firm  before  hie  retirement  to  defend  a  snit 
against  the  firm  for  fees  for  sendoes  rendered  in  such  suit  after  hia  retire- 
ment. 

Action  to  recoT^er  for  legal  servioes  rendered.    The  opinioD 
states  the  case. 

Hale  and  Smithy  for  the  appellant. 
TuttU  arid  HUlyerj  for  the  respondents. 

By  Court,  Cope,  J.  This  is  an  action  to  recover  a  sum  of 
money  alleged  to  be  due  the  plaintiff  for  legal  services.  The 
puit  in  which  such  services  were  rendered  was  brought  in  the 
district  court,  Placer  county,  and  the  plaintiff  was  first  em- 
ployed to  defend  the  suit  in  that  court.  The  case  beiqg  deter- 
mined adversely  to  the  defendants,  he  was  subsequently  em*^ 
ployed  to  move  for  a  new  trial  and  prosecute  an  appeal.  He 
seeks  to  recover  for  the  services  rendered  under  the  last  em* 
ploymcnt.  The  defendants  are  sued  as  partners;  and  the  ques- 
tion is,  whether  one  of  them,  against  whom  the  plaintiff  failed 
to  recover,  is  in  any  manner  liable  for  these  services.  Thie 
defendant  was  a  party  to  the  original,  suit,  and  it  was  shown 
that  he  was  a  member  of  the  partnership,  and  assented  to  the 
employment  of  the  plaintiff  to  defend  the  suit  in  the  district 
court.  Previous  to  the  trial  of  the  case,  he  assigned  his  inter- 
est, and  dissolved  his  connection  with  the  company,  but  did 
not  inform  the  plaintiff  of  his  withdrawal.  The  court  held, 
that  under  these  circumstances  the  plaintiff  was  not  entitled 
to  recover,  and  so  instructed  the  jury.  This  instruction  was 
clearly  erroneous.  The  defendant  should  have  given  notice  ol 
his  withdrawal;  and  his  failure  to  do  so  renders  him  liable, 
even  if  he  is  not  liable  upon  other  grounds:  See  CoUyer  on  Part- 
nership, sees.  118,  530;  Johnson  v.  Tottenj  3  Cal.  343  [58  Am. 
Dec.  412]. 

Judgment  reversed,  and  case  remanded  for  a  new  trial; 

Field,  C.  J.,  and  Baldwin,  J.,  concurred. 

NoncB  OF  DiasoLxnxoN  Kbquibed  to  Exonibaxb  Rkirino  Pabtnxw 
Amidawn  ▼.  Osgood,  5S  Am.  Imc  171,  and  cases  dted  in  the  note  174;  «/oAf» 
•on  ▼.  ToUen,  Id.  412,  and  note  414. 
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George  v.  Ransom. 

[15  Calipobnia,  822.] 

BiATun  Givnro  Fruits  or  F&ocekds  or  Wife's  Sbpabati  Profebtt  to 
HuSRAND  OR  HIS  Criditors  is  oncoiistitational,  for  the  term  "separate" 
property  in  the  provision  of  the  constitution  providing  that  certain  prop- 
erty shall  be  the  wife's  separate  property  is  nsed  in  the  common-law 
sense,  which  is  an  estate  held  as  well  in  its  use  as  in  its  title  for  the  ez- 
dnsive  benefit  and  advantage  of  the  wife. 

Proceedinqs  supplementary  to  execution.  The  plaintiff,  a 
judgment  creditor  of  the  defendant,  obtained  an  order  citing 
the  secretary  of  the  Citizens'  St  am  Navigation  Company  to 
appear  and  answer  as  to  the  indebtedness  of  that  company  to 
the  defendant.  The  secretary  testified  that  there  was  due  two 
hundred  and  fifty  dollars  as  dividends  on  fifteen  shares  of  the 
stock  of  the  company,  and  that  the  shares  stood  in  the  name 
of  E.  S.  Ransom,  the  wife  of  the  defendant.  For  the  purpoeea 
of  the  case,  it  was  admitted  that  the  stock  was  the  separate 
property  of  the  wife.  The  plaintiff  then  moved  for  an  order 
applying  the  dividends  upon  his  judgment  against  Ransom* 
The  attorney  of  Mrs.  Ransom  objected,  on  the  ground  that  sec- 
tion 9  of  the  act  of  April  17,  1860,  recited  in  the  opinion,  was 
unconstitutional.  The  motion  was  denied,  and  the  proceedings 
dismissed.    The  plaintiff  appeals. 

Bearda/a  and  Smithy  for  the  appellant. 
Oeorge  Sowey  for  the  respondent. 

By  Court,  Baldwin,  J.  This  question  arises  fix>m  the  rec- 
ord in  this  case,  Can  a  creditor  of  the  husband  subject  the 
proceeds  or  dividends  of  the  separate  estate  of  the  wife  to  his 
claim?  In  this  case,  the  property  sought  to  be  subjected  was 
the  dividends  of  certain  stock  purchased  by  the  wife  with  her 
separate  funds. 

By  the  fourteenth  section  of  article  11  of  the  constitution,  it 
is  provided:  "All  property,  both  real  and  personal,  of  the  wife, 
owned  or  claimed  by  her  before  marriage,  and  that  acquired 
afterward  by  gift,  devise,  or  descent,  shall  be  her  separate 
property;  and  laws  shall  be  passed,  more  clearly  defining  the 
rights  of  the  wife,  in  relation  as  well  to  her  separate  property 
as  to  that  held  in  common  with  her  husband.  Laws  shall  also 
be  passed,  providing  for  the  registration  of  the  wife's  separate 
property." 

By  section  9  of  the  act  regulating  the  relation  of  husband 
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and  wife  (Wood's  Digest,  488),  it  is  enacted:  "The  husband 
flhall  have  the  entire  management  and  control  of  the  common 
property,  with  the  like  absolute  power  of  disposition,  as  of  his 
own  separate  estate;  and  the  rents  and  profits  of  the  separate 
estate  of  either  husband  or  wife  shall  be  deemed  common  prop- 
erty, unless  in  the  case  of  the  separate  property  of  the  wife,  it 
shall  be  provided  by  the  terms  of  the  instrument  whereby  such 
property  may  have  been  bequeathed,  devised,  or  given  to  her, 
that  the  rents  and  profits  thereof  shall  be  applied  to  her  sole 
and  separate  use,  in  which  case,  the  entire  management  and 
disposal  of  the  rents  and  profits  of  such  property  fhall  belong 
to  the  wife,  and  shall  not  be  liable  for  the  debts  of  the  husband." 

We  think  the  legislature  has  not  the  constitutional  power  t^ 
Bay  that  the  fruits  of  the  property  of  the  wife  shall  be  taken 
from  her  and  given  to  the  husband  or  his  creditors.  If  the 
constitutional  provision  be  not  a  protection  to  the  wife  against 
the  exercise  of  this  authority,  the  anomaly  would  seem  to  exist 
of  a  right  of  property  in  one,  divested  of  all  beneficial  use — ^the 
barren  right  to  hold  in  the  wife,  and  the  beneficial  right  to 
enjoy  in  the  husband.  One  object  of  the  provision  was  to  pro- 
tect the  wife  against  the  improvidence  of  the  husband;  but 
this  object  would  wholly  fail,  in  many  instances,  if  the  estate 
of  the  wife  were  reduced  to  a  mere  reversionary  interest,  to  be 
of  no  avail  to  her  except  in  the  contingency  of  her  surviving 
her  husband. 

It  has  been  seen  that  the  provision  of  the  constitution  is, 
that  the  property  acquired  by  the  wife  by  devise,  bequest,  etc., 
shall  be  her  separate  property.  This  term,  "  separate  property," 
has  a  fixed  meaning  in  the  common  law,  and  had  in  the  minds 
of  those  who  framed  the  constitution,  the  large  majority  of 
whom  were  familiar  with  and  had  lived  under  that  system. 
By  the  common  law,  the  idea  attached  to  separate  property  in 
the  wife,  and  which  forms  a  portion  of  its  definition,  is,  that  it 
is  an  estate,  held  as  well  in  its  use  as  in  its  title,  for  the  ex- 
clusive benefit  and  advantage  of  the  wife.  The  common  law 
recognized  no  such  solecism  as  a  right  in  the  wife  to  the  estate, 
and  a  right  in  some  one  else  to  use  it  as  he  pleased,  and  to 
enjoy  all  the  advantages  of  its  use.  It  is  not  perceived  that 
property  can  be  in  one,  in  full  and  separate  ownership,  with  a 
right  in  another  to  control  it,  and  enjoy  all  of  its  benefits.  The 
sole  value  of  property  is  in  its  use;  to  dissociate  the  right  of 
property  from  the  use  in  this  class  of  cases  would  be  to  preserve 
the  name — ^the  mere  shadow — and  destroy  the  thing  itself— th€ 
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substance.  It  would  be  to  make  the  wife  the  trustee  for  the 
husband,  holding  the  legal  title,  while  he  held  the  fruits  of  that 
title.  This  could  no  more  be  done,  in  consistency  with  our 
ideas  of  property,  during  the  life-time  of  the  wife,  than  for  all 
time. 

This  was  the  view  taken  by  the  judge  below,  and  his  judg- 
ment is  affirmed. 

Field,  C.  J.,  concurred. 


Husband  has  No  Such  Iktebxst  nr  Sbparatb  Estaib  or  Wm  aa  can  bo 
dispofled  of  under  execution  in  satisfaction  of  his  debts:  Howard  v.  North, 
51  Am.  Dec  769;  see  Bridges  ▼.  PkOUpa,  60  Id.  495. 

Tkbm  "  Sepabatb  Pbopxrtt  "  Mbans  an  estate  held,  both  in  its  use  and 
in  its  title,  for  the  exclusive  benefit  either  of  the  husband  or  wife:  Kraemer 
KraemeTf  62  GaL  305,  citing  the  principal  case.  A  wife's  separate  proper^ 
cannot  be  reached  without  her  consent  for  her  husband's  debta^  nor  can  its 
rents  and  profits:  Spear  y.  Ward,  20  Id.  674;  LewU  ▼.  Johms,  24  Id.  101» 
citing  the  principal 


Gbeen  v.  Palmer. 

[15  CAUrOBNIA,  ill.] 

Motion  to  Stbikb  out  should  be  Granted,  whxn. — ^In  an  action  for  the 
seizure  and  conversion  of  a  bag  of  gold  coin,  the  complaint,  after  the 
usnal  and  only  necessary  averments,  proceeded  to  detail  the  manner  in 
which  the  seizure  was  made,  with  the  incidents  occurring  on  the  street, 
and  everything  done  by  the  defendants,  the  plaintiff,  and  the  "crowd," 
relating  to  or  constituting  the  evidence  of  the  wrongful  conversion: 
Held,  all  this  narration  should  have  been  stricken  out  as  irrelevant  and 
redundant  matter. 

Ondeb  Code  System  ov  Pleading,  Facts  Onlt  must  be  Stated.  This 
means  the  facts  as  contradistinguished  from  the  law,  from  argument^ 
from  hypothesiB,  and  from  the  evidence  of  the  facts. 

Those  Facts  Onlt  must  be  Stated  Which  Constttutb  Cause  or  AcnoN, 
the  defense,  or  the  reply,  under  the  code  system  of  pleading. 

Each  Pabtt  must  Allege  Every  Fact  Which  He  is  Required  to  Prove, 
and  will  be  precluded  from  proving  any  fact  not  alleged,  under  the  code 
system;  and  he  must  allege  nothing  aflirmatively  which  he  is  not 
required  to  prove.  Negative  allegations  are,  however,  frequently 
necessary,  but  they  are  not  to  be  proved. 

Adverse  Party  may  Demur  under  Ck>DE  System,  if  every  fact  essential 
to  the  claim  or  defense  be  not  stated. 

Adverse  Party  may  Move  to  Strikb  out  Unessential  Parts  or  Plead- 
ing under  code  system,  if  anything  is  stated  which  is  not  essential  to 
the  claim  or  defense,  or  in  other  words,  anything  that  is  not  an  issuable 
fact. 

Unessential  or  Immaterial  Allegation  is  One  that  can  be  Stricken 
FROM  Pleading  without  leaving  it  insufficient^  and  need  not  be  proved 
or  disproved.     Whether  or  not  an  allegation  is  material  may  be  d0ta^ 
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mined  by  the  qnestiony  "Can  it  be  made  the  nibjeet  of  a  material 
issae?'*  In  other  wordB,  "If  it  be  denied,  will  the  failure  to  prore  it 
decide  the  case  in  whole  or  in  part?  "  If  it  will  iiot»  then  the  fact  alleged 
is  not  materiaL 

All  Sx^temsitts  m  Plxadinos  vndxr  Ck>DB  Ststbm  must  bs  CoNciBSLr 
Made,  and  when  onoe  made  moat  not  be  repeated. 

Qvs  GANVOT  Claim  Ezxmption  from  Seizukis  under  Ezxcution  ov  Com 
ooataiued  in  a  bag  and  held  in  hie  hand,  as  he  might,  perhaps,  in  refer- 
ence to  money  upon  hia  person.  Thna  aitoated,  the  coin  is  like  a  horse 
held  by  its  bridle,  aabject  to  aeizure  under  execntion  against  its  owner. 
And  if  the  coin  belongs  to  another  than  the  person  carrying  it,  ezecn* 
tiona  against  the  trae  owner  are  admissible  in  justification  of  the  seiimre. 


Action  for  the  seizore  and  conversion  of  coin.  The  defend- 
ants, Palmer,  Cook,  Jones,  and  Wright,  composing  the  firm  of 
Palmer,  Cook,  &  Co.,  and  Frank  Baker,  issued  executions  upon 
judgments  in  fheir  £ftyor  against  Alfred  A.  Green,  a  brother  of 
the  plaintiff,  and  placed  them  in  the  hands  of  the  defendants 
Uhrig,  a  deputy  sheriff,  and  Barry,  a  constable.  Ascertaining 
that  the  Oreen  brothers  were  to  receive  a  large  amount  of 
money  at  a  banking-house  in  San  Francisco,  these  officers  and 
the  defendant  Jones  stationed  themselves  near  the  banking- 
house.  About  three  o'clock  in  the  afternoon  the  plaintiff  came 
out  of  the  banking-house  into  the  street,  carrying  in  his  hand 
a  bag  containing  gold  coin.  The  officers  at  once  seized  the 
bag  and  tried  to  wrest  it  from  the  plaintiff,  who  resisted  and 
caUed  for  help.  The  officers  were  unable  to  take  the  bag  from 
the  plaintiff,  but  still  kept  hold  of  it.  A  crowd  collected,  and 
after  some  altercation,  partly  by  force  and  partly  by  the  advice 
of  by-0tanders,  the  plaintiff  went  with  the  officers  to  the  sher- 
iff's  office,  the  plaintiff  aU  the  time,  and  they  most  of  the  time, 
keeping  hold  upon  the  bag  of  coin.  Upon  their  arrival  at  the 
sheriff's  office,  the  defendant  Harrison,  an  under-sheriff,  with 
the  assistance  of  the  other  officers,  forced  the  bag  from  the 
plaintiff,  and  applied  the  money  to  the  satisfaction  of  the  sev- 
eral executions.  The  defendants  justified  chiefly  under  the 
}  executions.  The  verdict  was  in  favor  of  some  of  the  defend- 
lants,  others  were  discharged,  and  against  the  defendants 
Uhrig,  Harrison,  Barry,  and' Jones.    The  defendants  appeal. 

Heydenfeldty  for  the  appellants. 

WiUiam  Duer,  for  the  respondents. 

By  Court,  Field,  C.  J.  The  oomplainti  in  this  case,  as  a 
pleading,  has  no  precedent,  and  we  trust  will  never  serve  as 
one.     It  is  stuffed   full  of  irrelevant  matter,  suggestions, 
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charges,  and  statements,  which  subserve  no  nseful  purpose, 
and  are  only  calculated,  when  read  to  the  jury,  to  excite 
prejudice  against  the  defendants. 

The  action  is  for  the  seizure  and  conversion  of  a  bag  of  gold 
coin,  of  the  value  of  four  thousand  dollars,  alleged  to  be  the 
property  of  the  plaintiff.  After  the  usual  and  the  only  neces- 
sary  averments  as  to  the  plaintiff's  ownership  and  possession 
of  the  property,  its  value,  and  its  forcible  seizure  by  the  de- 
fendants, and  its  conversion  to  their  use  to  his  damage,  the 
complaint  proceeds  to  detail  the  manner  in  which  the  seizure 
was  made,  with  the  incidents  occurring  on  the  street,  and 
everything  done  by  the  defendants,  the  plaintiff,  and  the 
"  crowd,"  relating  to  or  constituting  the  evidence  of  the  wrong- 
ful conversion.  All  this  narration  should  have  been  stricken 
out  as  irrelevant  and  redundant  matter,  and  the  court  erred 
in  refusing  the  motion  made  for  that  purpose.  The  rules  of 
pleading,  under  our  system  of  practice,  are  very  simple^ 
and  can  be  readily  followed;  yet  we  find,  in  numerous  in- 
stances before  us,  pleadings  filled  with  recitals,  digressions, 
and  stories,  which  only  tend  to  prolixity  and  obscurity.  We 
extract  &om  a  manual,  written  by  one  of  the  commissioners 
engaged  in  framing  the  New  York  code,  some  rules  of  plead- 
ing, with  the  observations  of  the  writer  thereon,  as  expressive 
of  our  views  as  to  what  should  be  stated  in  the  pleadings 
tinder  our  practice  act.  The  greater  portion  of  the  practice 
act,  it  is  known,  is  taken  from  that  code.  We  omit  the  first 
rule  given  in  the  manual,  and  commence  with  what  is  there 
designated  as  the  second. 

"First  Rule. — Facts  only  must  be  stated.  This  means 
....  the  facts  as  contradistinguished  from  tlie  law,  from  ar- 
gument, from  hypothesis,  and  from  the  evidence  of  the  facts. 
A  legal  inference  or  conclusion  from  the  facts  should  not  be 
stated;  that  is  not  the  province  of  the  pleadings  under  our 
system,  which  is  to  develop  the  facts.  To  apply  the  law  to 
the  facts,  that  is,  to  draw  thence  legal  inferences  or  conclu- 
sions, is  the  province  of  the  court.  .  Argument  in  a  pleading  is 
equally  inappropriate,  for  that  is  to  be  made  orally  before  the 
court  when  the  facts  are  developed.  Hypothetical  statements 
are  improper,  for  the  court  is  to  deal  not  with  hypothetical 
canes,  but  with  the  facts  of  the  case  in  hand.  The  defendant's 
pretenses  are  equally  improi)er,  as  they  are  not  the  facts  of  th« 
plaintiff's  case. 

"  The  facts  must  be  carefully  distinguished  from  the  evi- 
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dence  of  the  facts.  The  latter  pertains  to  the  trial,  and  has  no 
place  in  the  pleadings.  But  inasmuch  as  the  evidence  is  but 
a  series  of  facts,  it  has  sometimes  been  thought  diflBcult  to  dis- 
tinguish between  the  greater  facts,  which  ought  to  be  set  forth 
in  a  pleading,  and  those  other  and  lesser  facts,  which  go  to 
prove  the  former.  There  ought,  however,  to  be  no  embarrass- 
ment on  the  part  of  any  lawyer  who  has  ever  framed  or  who 
understands  special  verdicts.  These  have  been  long  known; 
and  the  rule  is  as  old  as  their  existence,  that  they  must  con- 
tain  the  facts  found,  and  not  the  evidence  to  prove  them." 

The  next  rule,  however,  will  give  us  a  satisfactory  test  by 
which  to  distinguish  the  facts  from  the  evidence. 

"  Second  Rule. — ^Those  facts,  and  those  only,  must  be  stated 
which  constitute  the  cause  of  action,  the  defense,  or  the  reply. 

"  Therefore,  first,  each  party  must  allege  every  fact  which  he 
is  required  to  prove,  and  will  be  precluded  from  proving  any 
fact  not  alleged. 

''  For  example,  when  a  writing  is,  by  the  statute  of  frauds, 
made  necessary  to  the  validity  of  a  contract,  the  writing  must 
be  averred,  that  being  one  of  the  facts  necessary  to  constitute 
a  cause  of  action. 

**  The  plaintiff,  on  his  part,  must  allege  all  that  he  will  have 
to  prove  to  maintain  his  action;  the  defendant,  on  his  part,  all 
that  he  must  prove  to  defeat  the  plaintiff,  after  the  complaint 
is  admitted  or  proved. 

"  Second,  he  must  allege  nothing  affirmatively  which  he  is 
not  required  to  prove. 

"  This  is  sometimes  put  in  the  following  form,  that  is  to  say: 
Hhat  those  facts,  and  those  only,  should  be  stated  which  the 
party  would  be  required  to  prove.'  But  this  is  inaccurate,  as 
negative  allegations  are  frequently  necessary,  and  they  are  not 
to  be  proved;  as,  for  example,  in  an  action  on  a  promissory 
note,  the  plaintiff  must  allege,  not  only  the  making  of  the 
note,  but  that  it  has  not  been  paid.  The  rule,  however,  applies 
to  all  affirmative  allegations,  and  thus  applied  is  universal. 
No  matter  what  averments  were  held  to  be  necessary  in  the 
former  scheme  of  pleading,  nothing  of  an  affirmative  character 
is  now  necessary  beyond  what  the  party  must  prove.  For  in- 
stance, it  is  enough  to  allege  that  the  defendant  published  a 
libel  of  the  plaintiff,  without  adding  that  he  did  it  falsely  or 
maliciously;  the  falsehood  being  presumed,  and  the  malice 
being  inferred  from  the  falsehood. 

"It  must  be  recollected,  then,  in  the  first  place,  that  every 
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&ct  essential  to  the  claim  or  defense  should  be  stated.    If  this 
part  of  the  rule  be  violated,  the  adverse  party  may  demur. 

'^  In  the  second  place,  that  nothing  should  be  stated  which 
is  not  essential  to  the  claim  or  defense;  or  in  other  words,  that 
none  but  issuable  facts  should  be  stated.  If  this  part  of  the 
rule  be  violated,  the  adverse  party  may  move  to  strike  out  the 
unessential  parts. 

'^  What  is  and  what  is  not  essential,  an  uninstructed  person 
might  not  readily  discover;  but  a  lawyer  ought  not  to  be  in 
doubt.  An  unessential,  or  what  is  the  same  thing,  an  imma- 
terial, allegation  is  one  which  can  be  stricken  from  the  plead- 
ing without  leaving  it  insufficient,  and  of  course  need  not  be 
proved  or  disproved. 

'^The  following  question  will  determine,  in  every  case, 
whether  an  allegation  be  material:  ^Can  it  be  made  titie  sub- 
ject of  a  material  issue  ? '  In  other  wordS)  '  If  it  be  denied, 
will  the  failure  to  prove  it  decide  the  case  in  whole  or  in  part  ?  * 
If  it  will  not,  then  the  fact  alleged  is  not  material;  it  is  not 
one  of  those  which  constitute  the  cause  of  action,  defense,  or 
reply. 

'^  To  illustrate  this,  let  us  suppose  an  ultimate  fact,  upon  the 
establishment  of  which  the  claim  or  defense  depends,  and  that 
the  establishment  of  this  fact  depends  upon  the  establishment 
of  three  or  four  prior  facts,  which  being  estabUshed  prove  this. 
It  is  the  ultimate  fact,  and  not  the  prior  or  probative  facts, 
which  should  be  set  forth.  As,  for  example,  in  an  action  upon 
the  covenants  of  a  deed;  the  execution  and  delivery  of  the  deed 
are  ultimate  facts,  upon  which  the  claim  depends.  When 
these  come  to  be  proved,  it  may  appear,  perhaps,  that  the  deed 
was  delivered  first  in  escrow,  till  the  performance  of  certain 
conditions  by  the  grantee;  that  these  were  afterward  per- 
formed, and  then  the  delivery  became  absolute.  These,  how- 
ever, are  circumstances  which,  though  they  appear  in  proof, 
should  not  be  pleaded. 

'^  Or  take  the  case  of  an  action  for  land,  where  the  question 
is  one  of  boundary.  The  point  in  issue  is,  whether  the  de- 
fendant is  in  possession  of  plaintiff's  land;  that  being  affirmed 
by  the  plaintiff  and  denied  by  the  defendant.  It  would  be  out 
of  place  for  either  party  to  insert  in  his  pleading  a  correspond- 
ence respecting  the  dividing  fence,  or  the  acts  of  the  parties 
toward  a  practical  location,  because,  however  important  these 
might  be  in  evidence,  they  might  not  determine  the  cause; 
since,  if  the  correspondence  or  the  practical  location  were  dis« 
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proved,  the  question  of  the  true  boundary,  according  to  the 
deeds,  would  still  remain. 

^'  If  in  an  action  for  a  libel  the  defendant  justifies,  he  must 
allege  the  truth  of  the  charge,  not  the  defendant's  admissions 
tending  to  prove  the  truth,  since  the  admissions  might  be  dis- 
proved, and  yet  the  charge  be  true. 

''  So  in  an  action  upon  a  mortgage,  if  the  defense  be  pay- 
ment, the  fact  of  payment  must  be  alleged,  not  the  evidence  of 
the  plaintiff's  admission  that  it  had  been  paid,  since  there  may 
have  been  no  admission,  but  nevertheless  &  payment 

*'It  results,  then,  from  what  has  been  stated,  under  the 
present  rule:  1.  That  the  pleader  must  insert  in  his  pleading 
whatever  he  is  to  prove;  2.  That  he  must  insert  no  affirmative 
allegation  whidi  he  is  not  to  prove;  and  3.  That  what  he  does 
insert  must  be  decisive  of  some  part  of  the  cause,  one  way  or 
the  other. 

"  Third  Rule. — ^AIl  statements  must  be  concisely  made,  and 
when  once  made,  must  not  be  repeated. 

''....  There  was  never  a  greater  slander  upon  the  code 
than  to  say  that  it  permits  long  pleadings.  On  the  contrary, 
it  enjoins  conciseness  everywhere;  and  if  in  any  pleading  that 
was  ever  written  under  its  rule  there  be  an  unnecessary  word, 
it  was  put  there  in  disregard  of  its  provisions.  Nor  is  it  possi- 
ble to  frame  or  conceive  of  a  system  proceeding  upon  the  idea 
of  disclosing  the  facts  of  the  case  which  could  require  greater 
conciseness  than  is  here  required.  If  pleadings  are  not  to  set 
forth  the  real  claim  and  defense,  they  are  useless,  and  had 
better  be  dispensed  with.  A  summons  to  appear  before  the 
court  and  jury  on  a  particular  day,  to  try  the  rights  of  the  par- 
ties on  a  particular  subject,  would  be  just  as  useful.  But  if  a 
pleading  is  to  be  a  statement  of  the  claim  or  defense,  can  the 
wit  of  man  contrive  to  make  it  briefer  than  a  concise  state- 
ment of  the  facts?  If  an  immaterial  statement  be  inserted,  or 
even  an  unnecessary  word,  the  courts  have  the  power  to  strike 
it  out. 

"  To  avoid  repetition,  as  well  as  to  obtain  conciseness,  logical 
order  is  necessary.  There  are  persons  who  are  incapable  of 
making  a  logical  statement  of  an3rthing;,and  such  persons  will 
be  bad  pleaders  under  the  code.  But  a  man  of  education,  as 
every  lawyer  is  supposed  to  be,  ought  to  have  no  difficulty  in 
setting  forth  any  occurrence  in  its  logical,  which  is  its  natural, 
order.  And  if  he  does  this,  and  sets  forth  only  the  facts  on 
which  his  case  hinges,  and  uses  no  more  words  than  are  neces- 
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Bary,  we  shall  have  brevity  and  substance,  and  hear  no  more 
of  long  pleadings,  unnecessary  recitals,  or  immaterial  aver- 
ments." 

On  the  trial  the  defendants  gave  in  evidence  certain  judg- 
ments recovered  against  one  Alfred  A.  Green,  a  brother  of  the 
plaintiff,  and  the  executions  issued  thereon,  and  offered  to 
prove  that  the  bag  of  gold  coin,  for  the  seizure  and  conversion 
of  which  the  action  is  brought,  was  his  property,  and  was 
seized  under  these  executions  and  applied  to  their  satis&ction. 
The  court  excluded  the  proof,  and  its  ruling  in  this  matter  was 
clearly  erroneous.  The  coin  was  contained  in  a  bag  which 
was  held  by  the  plaintiff  in  his  hand,  and  from  its  seizure 
thus  situated  the  plaintiff  could  not  claim  any  exemption,  as 
he  might,  perhaps,  do  in  reference  to  money  upon  his  person. 
Thus  situated,  it  was  like  a  horse  held  by  its  bridle,  subject  to 
seizure  under  execution  against  its  owner. 

The  judgment  entered  against  the  appellants  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial  as  to  them} 
and  it  is  so  ordered. 

Baldwin,  J.,  concurred. 


AvEBaoDm  in  FLSiDiiras  undbb  Ck>Daof  £mIi  ooogtitutmg  oaiiMof  aotioA 
or  def exLBe  ihould  be  simple  and  ooncaae,  and  without  repetitioin  or  prolizitys 
BaU^a  ▼.  Nbtler,  63  Am.  Dec.  i66,  note  471.  The  pleader  must  state  the 
facts  of  his  case  by  averment  direct  and  positive,  and  not  leave  them  to  be 
deduced  by  argument  and  inference:  Thompmm  v.  Mungert  66  Id.  176;  see 
Brtrin  v.  Shofer,  72  Id.  613^  Sufficiency  of  pleadings  under  the  code  system: 
SeenotetoZa5HsBev.i97iii^64Id.561,562.  The  principal  case  is  cited  to  the 
foUowing  points:  Every  fact  which  if  controverted  the  plaintiff  would  be  com- 
peUed  to  prove  in  order  to  sustain  his  action  must  be  alleged  in  his  complaint: 
Johmon  v.  Samia  Clara  Co.^  23  OaL  047.  Where  a  contract  constitutes  the 
basis  of  an  action,  the  contract  must  be  set  forth  in  the  complaint^  together 
with  the  necessary  allegations  of  deviation  and  performance,  etc.,  which  the 
plaintiff  will  be  obliged  to  prove,  instead  of  the  general  allegation  that  tiie 
defendant  is  indebted  to  the  plaintiff  for  work  and  labor,  etc:  O^Cownor  v. 
Dingky,  26  Id.  21.  It  is  the  ultimate  and  not  the  probative  facts  which 
should  be  averred;  and  it  is  error  in  the  court  to  ezdude  evidence  oflGared  to 
establish  the  probative  facta,  although  they  are  not  averred  in  the  complaint: 
QreweU  v.  Waiden,  23  Id.  169.  Under  an  allegation  of  a  written  sale,  the 
pleader  may  prove  an  oral  sale  if  this  allegation  does  not  present  an  issuable 
fact:  Patteraon  v.  Keystone  M,  Co.,  30  Id.  364.  Evidence  should  not  be 
alleged  in  a  complaint,  and  averments  of  mere  evidence  are  not  admitted  by 
a  failure  to  deny  them  in  the  answer:  RaoomUat  v.  Bene^  32  Id.  456.  Sudi 
averments  may  be  stricken  out:  PaUeratm  v.  KeytUmn  M.Co,,^  Id.  364.  In 
alleging  facts  the  ultimate  facts  should  be  stated,  and  where  a  complaint 
merely  states  the  evidence  from  which  such  facts  are  deducible,  a  demurrer 
lies:  ThofMB  v.  Desmond,  63  Id.  427.    Matters  cl  evidence,  and  unnecessary 
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matter  of  deecription  of  demanded  pxemiiea,  ihoiild  be  ttrieken  oot  of  9 
GODiplaint  to  recover  possession  of  land:  WUbon  ▼.  OleeHfeland,  90  Id.  SSO. 
Averments  of  deraignment  of  title  in  a  complaint  in  ejectment  are  matters 
of  evidence,  and  should  be  stricken  out  as  irrelevant  on  motion:  Loso,  v. 
Caaaneuamif  Id.  565. 

Momr  OF  Dkbtob  in  ms  Posssaaioir  mat  bi  Taxes  jx  Ezxcutioh  if  tb* 
officer  can  levy  on  it  without  aviolatioaol  the  pmonalseonxityol  thadsliiavi 
PtmHu  r.  BGm,  84  Am.  Deo.  531. 
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[1ft  CAUFOSiriA,  499.] 

On  HATiiro  Two  MoBxoAOBS  VFov  Sams  PnopKBTr  Whioh  n  Inditiie- 
WLK,  one  of  which  is  dne  and  the  other  not^  may  have  a  decree  of  fore- 
cloaare  of  both;  and  if  the  second  mortgage  becomes  dne  before  the 
decree,  the  defendant  cannot  defeat  the  action  as  to  this  mortgage  by  ten- 
dering the  amount  dne  on  the  first  mortgage  after  the  maturity  of  the 
■eoond.  The  jnrisdietion  over  the  parties  and  snbject-matter  having  at- 
tached, the  ooort  should  close  the  controveny  by  settling  np  all  the  mat- 
ters involved  in  the  litigation. 

Burr  on  two  notes  and  mortgageg.    Defendants  appealed. 

E.  Stedej  for  the  appellants. 

/.  B.  Rosboraughj  for  the  respondents. 

B7  Court,  Baldwin,  J.  The  plaintiff  filed  his  bill  to  fore- 
close two  mortgages;  one  of  them  was  due,  the  other  was  not 
Both  were  on  the  same  property,  and  the  averment  of  the  bill 
and  the  finding  of  the  decree  are  that  the  property  was  not 
divisible.  The  last  of  these  mortgages  was  due  at  the  time  of 
the  judgment.  The  defendant  offered  to  pay  the  first  mort- 
gage, and  tendered  and  deposited  the  amount  of  it,  but  the 
tender  was  not  made  until  after  the  last  mortgage  was  due. 
The  court  decreed  the  sale  of  the  premises  for  the  amount  of 
both  mortgages,  and  from  this  decree  the  appeal  is  taken. 

The  appellants  insist  that  it  was  irregular  in  this  way  to  de- 
cree the  sale  of  the  property.  But  the  authorities  show  that 
when  propert)'  is  situated  as  this  is,  the  right  of  the  holder  of 
the  claims  is  to  have  a  decree  for  them,  though  all  of  the  debts 
be  not  due;  the  reason  being  that  otherwise  the  plaintiff  would 
be  without  remetiy  as  to  the  debt  already  due.  At  the  time 
of  the  filing  of  the  bill,  the  plaintiffs  had  a  right  of  action  as 
i^  the  senior  mortgage,  and  the  defendants  were  in  default; 
and  the  right  also  existed  to  have  the  sale  for  the  other  mort- 
gage.   The  mere  fact  that  the  tender  was  made  of  the  uionoy 
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due  on  the  firet,  after  the  maturity  on  the  seoond  mortgage, 
did  not  defeat  this  right  of  the  plaintiffs  to  enforce  in  this  ac- 
tion the  second  mortgage.  The  jurisdiction  of  the  court  oyer 
the  parties  and  the  subject-matter  had  attached,  and  the  court 
of  chancery,  acting  upon  the  subject,  should  close  the  contro- 
versy by  settling  up  all  the  matters  involved  in  the  litigation: 
See  Campbell  v.  Macomb^  4  Johns.  Gh.  633,  and  other  cases 
referred  to  in  the  respondents'  briefl 
Decree  affirmed. 

Cope,  J.,  concurred. 


FOBBOLOSUItB  CAN  BB  HAB  QnLT  lOB  DxBm  DuX  AT  Tm  BiLL  WAS  FlLBD^ 

or  for  the  amount  due  at  the  time  of  rendering  the  decree,  if  more  ^^•'^'"^ 
due  in  the  interim,  A  direction  that  any  balance  beyond  what  will  pay  the 
amount  due  shall  be  paid  into  court,  and  be  appropriated  to  the  payment  of 
other  debts  as  they  become  due,  is  erroneous:  Jamu  v.  Fiak^  47  Am.  Dee. 
Ill,  note  115.  In  a  suit  for  the  foredosure  of  a  mortgage  given  to  eeonre 
several  promissory  notes,  some  of  which  were  not  due  at  the  oommenoement 
ol  the  suit,  the  court  has  jurisdiction,  under  section  728  of  the  code  of  ciTil 
procedure,  to  decree  a  foretdoenre  of  the  mortgage  to  satisfy  all.of  tfaem:  Am^ 
widt  ▼.  Ifdfooy,  €2  OsL  608;  citing  the  principal 
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[15  OAUfOBHIA,  808.J 

CUxJiOBinA  SrAnm  ov  Fkaudb,  FBoymnra  that  SiALi  ov  OHAmas  nnt 
accompanied  by  "an  actual  and  continued  change  of  possession  "  shall 
be  conclusive  evidence  of  fraud  against  creditors  or  bona  JSde  porchasers, 
does  not  require  that  the  vendor,  under  penalty  of  forfeiture  of  the  chat- 
tels, shall  never  afterwards  have  sny  control  over  or  use  of  them.  The 
word  **  actual  *'  was  designed  to  exclude  the  idea  of  a  mere  formal  change 
of  poesession,  and  the  word  "continued,"  to  exclude  the  idea  of  a  mere 
temporary  change.    Rule  of  Baeon  v.  SeanneH  9  Oal.  272,  overruled. 

To  Make  Salb  ov  Ckattiu  Vaud  jjvdkr  Caldobnia  Statutb  or  Fbaudo^ 
delivery  must  be  made,  the  vendee  must  take  actual  possession,  that  pos- 
session must  be  open  and  unequivocal,  carrying  with  it  the  usual  marks 
and  indications  of  ownership  by  the  vendee.  It  must  be  continuous;  nofl 
taken  to  be  suxrendered  back;  not  formal,  but  snbstantiaL  But  it  need 
not  continue  indefinitely  when  it  is  bona  /ide  and  openly  taken,  and  ts 
kept  for  such  a  length  of  time  as  to  give  general  advertisement  to  the 
status  of  the  property,  and  the  daim  to  it  by  the  vendee. 

Aaub  or  Chattklb,  whkbb  Vindes  Butb  Bona  Fmi^  Takhi  Pobbusiov 
Ofinlt,  and  holds  exclusive  possession  for  a  year  or  more,  is  not  void  aa 
to  the  creditors  of  the  vendor  under  the  Otlif omia  statute  cl  frauds  re- 
quiring an  "actual  and  continued  change  of  possession, "  because  thtt 
vwidee  afterwards  puts  the  property  into  the  poMwinn  of  the  vendn^ 
iHio  is  his  attorney  in  fact. 
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Replevin  by  Icutao  Stevens  against  Irwin,  to  recover  a  num* 
ber  of  horses,  moles,  hay,  barley,  saddles,  etc.,  levied  upon  by 
the  defendant  as  sheriff  by  virtue  of  an  attachment  in  favor  of 
a  creditor  of  B.  C.  Stevens,  who  was  a  brother  of  the  plaintiff. 
The  opinion  states  the  case. 

WiMiam  M.  Stewart,  for  the  appellant. 

R.  H,  Taylor  J  amd  KirkvcUriek  and  BcJdwinj  for  the  respond- 
ent. 

By  Court,  Baldwin,  J.  This  was  an  action  for  the  recovery 
of  certain  property  levied  on  by  defendant  as  sheriff,  under 
process,  as  the  property  of  one  B.  C.  Stevens.  The  case  was 
here  before,  and  judgment  was  reversed  on  a  question  of  law, 
not  affecting  the  merits.  Two  verdicts  and  judgments  have 
been  had  for  plaintiff  on  the  main  question  involved.  The 
proofs  are  conflicting,  and  it  would  reqture  a  very  strong  case 
to  induce  us  to  interfere  with  the  action  of  the  court  below,  in 
refusing  a  new  trial. 

1.  This  point  is  not  much  pressed  by  appellant.  It  is  not 
well  taken. 

2.  The  main  ground  insisted  on  by  the  appellant  is  error  in 
the  instruction  of  the  court  upon  the  question  of  fraud,  which 
was  the  real  matter  before  the  jury.  It  was  claimed  by  the 
defendant  that  this  property  sued  for  (being  mules,  etc.)  was 
really  the  property  of  one  Benjamin  Stevens,  and  that  the  pre- 
tended sale  insisted  on  as  giving  the  ownership  to  Isaac,  the 
plaintiff,  was  a  sham.  It  is  said  the  proof  shows  that  a  part 
of  this  property  was,  some  twelve  or  eighteen  months  before 
the  levy,  in  the  possession  of  Benjamin  Stevens,  who  then 
transferred  it,  with  the  livery-stable  and  property  connected 
with  the  business,  to  Isaac,  who  went  into  possession,  and  re- 
mained ostensibly  in  the  control  of  the  property  for  something 
more  than  a  year,  when  he  went  to  the  Atlantic  states,  leaving 
Benjamin  in  possession,  with  a  power  of  attorney  to  act  as  his 
agent;  that  Benjamin,  though  under  color  of  this  authority, 
resumed  possession  of  these  mules,  etc.,  and  that  this  resump- 
tion of  possession,  thus  acquired,  is  fatal  to  the  plaintiff's 
claim,  under  the  fifteenth  section  of  the  statute  of  frauds, 
which  requires  an  actual  and  continued  change  of  possession 
as  a  necessary  element  of  the  validity  of  the  title.  The  appel- 
lant contends  that  the  fact  of  this  subsequent  possession  by 
the  vendor,  as  matter  of  law,  is  of  itself  conclusive  proof  ol 
fraud  in  tha  conveyance.    Unless  the  proposition  can  be  main- 
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toined  in  this  extent,  as  the  record  BtandSi  the  appellant  can* 
not  make  good  his  assignment. 

The  section  of  the  statute  of  frauds,  the  construction  of 
which  is  thus  involved,  is  in  these  words  (Wood's  Dig.  107) : 
"Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  an  inmiedi- 
ate  delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  things  sold  or  assigned,  shall  be  conclusive 
evidence  of  fraud  as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assignment,  or  subsequent 
purchasers  in  good  faith." 

Upon  no  question  of  general  jurisprudence  has  there  been 
so  much  controversy  and  conflict  as  in  the  construction  of  the 
English  statutes  of  fraud,  and  analogous  statutes  of  the  Amer- 
ican states.  These  conflicts  have  divided  the  bar  and  the 
bench,  not  only  in  England,  but  in  this  country;  and  there 
has  been  almost  as  much  diversity  in  the  same  courts,  in  the 
rulings  of  difierent  and  sometimes  the  same  judges,  as  between 
those  courts  and  other  tribunals.  This  disagreement  has  been 
greater  upon  the  question  now  before  us — ^the  effect  of  a  reten- 
tion of  the  possession  of  personal  property  by  the  vendor,  after 
an  absolute  sale — than  upon  any  other  portion  of  the  statute. 
Two  sects  divided  the  judiciary  upon  this  question,  one  hold- 
ing that  the  retention  was  per  se  fraud;  the  other  that  it  was 
only  prima  facie  evidence  of  fraud,  susceptible  of  explanation 
and  rebuttal;  and  these  sects  have  been  split  into  numerous 
minor  subdivisions,  holding  various  and  contradictory  modifica- 
tions and  exceptions  to  the  general  doctrine.  Twyne^a  Case,  3  Co. 
80,  followed  by  Edwards  v.  Harben,  2  T.  R.  687,  are  leading  cases, 
holding  the  first  and  most  stringent  of  these  rival  propositions, 
and  they  were  followed  by  the  supreme  court  of  the  United 
States,  in  Hamilton  v.  Russelly  1  Cranch,  97;  by  the  supreme 
court  of  New  York,  in  Sturtevant  v.  Ballardj  9  Johns.  339  [6  Am. 
Dec.  281]  (afterwards  overruled);  Dawes  v.  Cope,  4  Binn.  258; 
Fitzhugh  v.  Anderson,  2  Hen.  &  M.  802  [3  Am.  Dec.  625], 
and  other  cases;  while  the  more  liberal  rule  was  adopted  in 
most  of  the  states  of  the  Union.  In  this  controversy  as  to 
what  the  true  common-law  rule  is,  the  legislature  wisely 
adopted,  by  statute,  the  construction  given  by  the  supreme 
oourt  of  the  United  States,  for  this  course  had  at  least  the 
advantage  of  giving  to  the  state  one  uniAmn  rule  in  all  the 
oourts  on  this  important  subject 
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But  we  apprehend  fhat  the  legislature  never  intended,  by 
this  statute,  to  go  beyond  the  extreme  rule  adopted  by  the 
supreme  court  of  the  United  States,  and  the  English  cases  on 
which  that  rule  rests.  There  was  no  reason  of  policy  for  such 
extension;  indeed,  such  extension  might  defeat,  in  some  de- 
gree, the  reason  for  adopting  the  federal  rule.  The  rule,  as 
defined  by  our  statute,  is  almost  in  the  language  of  that  given 
in  the  cases  which  establish  the  rule  in  England.  It  is  true 
fhat  some  stress  is  laid  on  the  words  '^  actual  and  continued 
change  of  possession,"  but  these  words  are  suggested  by  the 
facts  and  principles  of  the  decided  cases  referred  to.  The 
word  ^'  actual "  was  designed  to  exclude  the  idea  of  a  mere 
formal  change  of  possession,  and  the  word  '^  continued "  to 
exclude  the  idea  of  a  mere  temporary  change.  But  it  never 
was  the  design  of  the  statute  to  give  such  extension  of  mean- 
ing to  this  phrase,  "  continued  change  of  possession,"  as  to 
require,  upon  penalty  of  a  forfeiture  of  the  goods,  that  the 
vendor  should  never  have  any  control  over  or  use  of  them. 
This  construction,  if  made  without  exception,  would  lead  to 
very  unjust  and  very  absurd  results.  A  vendor  could  never 
become  trustee  of  the  goods,  without  their  being  forfeited  or 
liable  for  his  debts.  If  a  livery-stable  keeper  hired  a  horse  to 
the  original  vendor,  it  would  be  liable  for  his  debts;  or  if  a 
boarder  came  into  a  room,  the  furniture  might  be  liable  for 
his  debts  if  he  once  owned  it.  The  '^  continued  change  of  pos- 
session," then,  does  not  mean  a  continuance  for  all  time  of  this 
possession,  or  a  perpetual  exclusion  of  all  use  or  control  of  the 
property  by  the  original  vendor.  A  reasonable  construction 
must  be  given  to  this  language,  in  analogy  to  the  doctrines  of 
the  courts  holding  the  general  principles  transcribed  into  the 
statute.  The  delivery  must  be  made  of  the  property;  the  ven- 
dee must  take  the  actual  possession;  that  possession  must  be 
open  and  unequivocal,  carrying  with  it  the  usual  marks  and 
indications  of  ownership  by  the  vendee.  It  must  be  such  as 
to  give  evidence  to  the  world  of  the  claims  of  the  new  owner. 
He  must,  in  other  words,  be  in  the  usual  relation  to  the  prop- 
erty which  owners  of  goods  occupy  to  their  property.  This 
possession  must  be  continuous — not  taken  to  be  surrendered 
back  again — ^not  formal,  but  substantial.  But  it  need  not 
necessarily  continue  indefinitely,  when  it  is  bona  fide  and 
openly  taken,  and  is  kept  for  such  a  length  of  time  as  to  give 
genend  advertisement  to  the  statui  of  the  property  and  the 
claim  to  it  by  the  vendee. 
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To  apply  this  principle  to  the  facts  here:  If  the  yendee, 
Isaac  Stevens,  bought  this  property  fSEurlj,  and  took  possession 
openly,  and  held  it  in  exclusive  possession  for  a  year  or  more, 
though  this  property  was  found  in  the  possession  of  Benjamin 
Stevens,  the  original  vendor,  a  year  or  more  afterwards,  the 
latter  being  the  attorney  in  £Etct  of  the  vendee,  this  qualified 
possession  of  the  vendor  would  not,  as  a  matter  of  law,  show 
the  sale  to  be  fi-audulent  and  void.  The  cases  cited  on  the 
brief  of  the  respondent  establish  and  maintain  this  proposition. 

The  fieu^ts  in  the  case  of  Bacon  v.  ScanneUj  9  Cal.  272,  are 
widely  difierent  £rom  those  here.  It  is  true,  the  general 
reasoning  of  Mr.  Justice  Burnett  in  that  case  would  seem  to 
oppose  the  conclusionB  we  have  reached,  but  the  circumstances 
of  that  case  did  not  call  for  so  general  a  statement  as  there 
made;  and  we  cannot  recognize  the  principle  there  announced 
as  a  correct  exposition  of  the  statute. 

It  is  not  necessary  to  notice  the  other  joints  made  by 
appellant.    They  do  not  seem  to  be  supported  by  the  record. 

Judgment  affirmed. 

Cope,  J.,  concurred. 

Retbhtion  ov  PoesBSBiOK  OK  Sali  aw  GooM  AND  Chaitxlb  m  evidenoe  of 
fraud  against  crediton:  See  Bom  ▼.  Shaw,  72  Am.  Deo.  d33;  and  note  dting 
prior  cases  634j  BuOiU  ▼.  Taylor,  69  Id.  412,  note  4L19. 

Teu  sulb  ot  thb  fbingipal  casb  that  to  make  a  sale  of  peraooal  property 
Talid  a^iainst  creditors  of  the  yendor,  the  yendee  mnst  take  actual  possession, 
which  mnst  be  open  and  nneqniyocal,  having  the  nsnal  indications  of  owner- 
ship by  the  vendee  so  as  to  notify  the  world  of  his  daams,  and  that  this  pos- 
session must  be  oontinuous,  is  affirmed  in  Engtes  v.  McunhaH,  19  OaL  329. 
Change  of  possession  must  be  such  as  to  give  evidence  to  the  world  of  the 
daims  of  the  new  owner.  It  mnst  be  open  and  notorious:  Hesthal  v.  MyleB, 
53  Id.  626.  Where  two  persons  own  wagons  in  common  and  one  pledges  his 
half -interest  to  the  other  for  advanoes,  if  the  pledgee  keeps  the  wagons  on  his 
premises  and  marks  them  with  his  name  and  exercises  control  over  them,  the 
mere  fact  that  the  pledgor  is  painting  them  does  not  show  a  surrender  of 
possession  by  the  bailee:  Waldie  v.  Doll,  29  Id.  560.  If  the  owner  of  a  kihi 
of  bricks,  before  the  burning  of  the  same  has  been  completed,  makes  a  sale 
thereof  in  good  f luth,  and  for  a  valid  consideration,  to  a  creditor,  and  the 
vendor  completes  the  burning  of  the  kiln,  exercising  the  same  apparent  con- 
trol as  before,  the  sale  is  to  be  deemed  fraudulent  as  to  an  attaching  creditor 
for  want  of  a  change  of  possession:  Woods  v.  Bughey,  29  Id.  472.  It  is  a 
proper  question  to  be  put  to  a  witness  to  ask  him, ''  Did  you  see  any  difference 
in  the  appearance  or  management  of  things  after  the  sale  of  the  stage  and 
horsesto  plaintiff  from  that  before  the  sale?  "  OcUlagher  v.  WUSamson,  23  Id. 
334.  After  a  sale  of  chattels  in  good  faith  and  an  actual  and  notorious  ehange 
of  possession,  the  employment  of  the  vendor  by  the  vendee  as  a  mere  derk  or 
salesman  u  not  a  fraud  which  vitiates  the  sale,  because  the  change  of  posses 
sion  is  not  continued:  Oodehaux  v.  Mufford,  26  Id.  323. 
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People  u  Levison, 

[16  Gaufobvia,  M.] 
On  iNDicnaEivT  vor  lUcKiviiio  Stolen  Goods,  Guiltt  Knowlumi  ow 
Defendant  is  Essential  to  oonsiitata  the  offenae.  Evidenoe  that  de- 
fendant pnrchased  the  goods  at  a  price  mnch  below  their  Talae,  or  thai 
he  denied  that  he  had  them  in  hie  possession;  or  the  unsupported  teeti- 
mony  of  the  thief  that  defendant  received  them  knowing  that  they  had 
been  stolen,  though  circumstances  tending  to  show  defendant's  guilty 
knowledge,  will  neither  of  them  alone  constitute  conclusive  proof  of 
guilt,  and  an  instruction  that  either  one  of  these  facts  is  sufBcient  of  itself 
to  establish  defendant's  guilt  is  erroneous. 

iNlfTKUOnONS  IN    CRIMINAL  GaSBS  SHOULD,   GENERALLY,  BE  HtFOTHETIOAL 

IN  Form,  and  not  assign  a  conclusive  effect  to  circumstances,  or  assume 
that  they  are  proved.  Circumstances,  generally,  are  not  oonolusive,  but 
even  where  they  are  so,  it  should  be  left  to  the  jury  to  determine  whether 
those  circumstances  are  established. 
In  Criminal  Cases,  where  No  Statement  or  Facts  is  Filed,  if  instruc- 
tions are  erroneous  under  any  and  every  state  of  facts,  they  will  be  re- 
viewed on  appeal,  because  it  necessarily  appears  that  the  court  erred  ta 
the  prejudice  of  the  defendant;  but  where  the  instructiona  may  be  ootr- 
rect  under  any  state  of  facts,  as  the  appellant  must  show  affirmativ* 
error,  the  appellate  court  will  presume  in  favor  of  the  judgment  of  the 
lower  court,  and  will  not  reverse  it. 

Indicthsnt  for  receiving  etolen  goods.  Defendant  was  con- 
victed, and  appealed.    The  facts  are  stated  in  the  opinion. 

A.  M.  Heilep,  for  the  appellant. 

Thoma8  JET.  WiUamSj  attorney-general,  for  the  respondent. 

By  Court,  Baldwin,  J.  This  was  an  indictment  for  receiv- 
ing stolen  goods,  knowing  them  to  be  stolen. 

Various  errors  are  assigned;  but  we  think  they  are  without 
merit,  except  one,  and  that  is  the  charge  of  the  court  to  this 
effect:  ^^  That  a  guilty  knowledge  on  the  part  of  the  defendant 
is  essential  to  the  constitution  of  the  offense.  This  may  be 
shown  either  directly,  by  the  evidence  of  the  principal  offender, 
or  circumstantially,  by  proving  that  the  defendant  bought 
them  very  much  under  their  value,  or  denied  their  being  in 
his  possession,  or  the  like."  We  understand  that  the  court 
asserted,  as  a  conclusion  of  law,  that  ^^  the  purchase  of  goods 
at  a  great  under-value  by  defendant  is  sufficient  proof  of  the 
knowledge  by  him  that  the  goods  were  stolen."  This  is  not 
true.  Besides,  the  charge  makes  a  denial  by  the  defendant 
that  the  goods  were  in  his  possession — ^whether  the  denial  was 
truly  made  or  not — ^proof,  and  sufficient  proof,  of  the  defen<l- 
ant's  guilty  knowledge.     It  also  leaves  the  inference  that  the 
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unsupported  testiinony  of  the  thief  is  sufficient  to  establish  the 
defendant's  guilt. 

That  the  purchase  of  stolen  goods  by  the  defendant,  at  a 
price  grossly  disproportioned  to  their  value,  is  a  fact  against 
him,  which,  in  connection  with  other  facts,  might  be  sufiBcient 
to  establish  his  guilt,  is  not  denied;  and  that  the  denial  of  the 
possession  of  the  goods,  if  such  denial  be  shown  to  be  false,  is 
another  fact  against  him,  is  also  true;  but  neither  of  these 
facts,  standing  alone,  especially  if  there  be  rebutting  proof| 
constitutes  a  legal  conclusion  of  guilt.  The  court  should,  in 
criminal  cases,  instruct  the  jury  hypothetically,  as  a  general 
rule.  It  should  not  assign  a  conclusiye  effect  to  circumstances 
or  assume  that  they  are  proved.  It  is  for  the  court  to  deter- 
mine the  admissibility  of  evidence;  for  the  jury  to  determine 
its  effect  and  the  credibility  of  the  witness.  In  the  absence  of 
opposing  proof,  circumstances  are  sometimes  conclusive;  but 
this  is  not  generally  true;  and  when  it  is,  it  should  be  left  to 
the  jury  to  determine  whether  the  circumstances  are  estab- 
lished. 

In  this  case,  the  jury  might  well  believe  the  court  instructed 
them  that  if  the  defendant  bought  the  goods  much  below  their 
value,  this  was  sufficient  to  convict  him;  or  if  he  denied  that 
he  had  the  goods,  this  was  enough;  or  if  the  thief  swore  he  so 
received  them,  this  was  sufficient. 

It  is  true,  there  is  no  statement  in  this  case.  But  when  the 
ii.structions  are  erroneous  under  any  and  every  state  of  facts, 
then  this  court  will  review  them.  For  it  follows  as  necessa- 
rily, in  such  a  case,  that  the  court  erred  to  the  prejudice  of  the 
defendant  when  there  is  no  statement  as  when  one  exists.  If, 
however,  the  instructions  may  be  correct  under  any  supposed 
state  of  facts,  as  the  appellant  must  show  affirmative  error,  we 
presume  in  favor  of  the  judgment  below,  and  will  not  reverse 
the  judgment  when  no  statement  appears. 

Judgment  reversed,  and  cause  remanded  for  anew  trial. 

Field,  C.  J.,  and  Cope,  J.,  concurred. 


REonvDro  firoLiN  Goods,  What  CoMsnTuns  Gbimx:  Wrighl  t.  Siaie^ 
26  ^m.  Deo.  259,  aad  note  261;  Collini  ▼.  State,  73  Id.  426.  Po88eMi<ni  €i 
■tolen  property  aa  evidenoe  of  guilt:  See  note  to  ffuiU  ▼.  Commonwealth,  76 
Id.  447--i52.  In  People  y.  Chambere,  IS  CaL  384,  and  IngalU  v.  State,  48 
Wis.  666,  the  principal  case  is  cited  to  the  point  that  the  poasesirinin  of  stolen 
pn^erty  alone  is  not  eyidenoe  of  guilty  but  thai  other  dronmstanoBs  of  gull 
mnst  be  shown. 
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Ik  CBZMor al  Oa8B8»  Ooubt  bbould  not  Abbumm  that  Facts  abi 
PftovxD,  but  should  leave  the  evidenoe  to  the  jnxy  to  determine  whether 
facts  at  iarae  ue  proved:  Peopk  ▼.  Strong,  80  Old.  158^  eiting  the  principal  oese, 

CmoiTMSiAiiTXAL  Btidxkoi^  whst  SumoQCDffT:  See  OcmmtmweaUh  t.  ITe^ 
jfer,  52  Am.  Deo.  711,  and  note  737. 

In  Gbiminal  Cau,  if  No  Statimint  ob  Bill  ot  Ezobftions  ib  Filxd^ 
and  instmctiGns  are  erroneooa  under  any  and  every  oonoeiyable  state  of  facts, 
ihoy  will  be  reviewed  on  appeal:  People  t.  Ektfft  27  OU.  514;  Peopk  t.  Dki^ 
n  Id.  215;  a  a,  34  Id.  665;  PeopU  r.  Torree,  38  Id.  143;  Pecpier.  SnM, 
97  Id.  181,  all  dtfaig  the  princ^al 


BbBNKAN  V.   SWASBT. 

[16  GAU90BNIA,  14D.] 

Sontt  or  VbKMAmxfB  Lnnr  RiQimsD  to  bb  Filbd  nr  Rioobbbb's  Omoi 
need  not  set  out  the  items  of  the  aoooont^  a  general  statement  of  the  de- 
mand  showing  its  natore  *"<i  chaanuster.  beinii  snfficientb 

MBOHABiifs  LiBN  IB  NOT  Waivbd  NOB  FbBnDCiD  by  causing  an  attachment 
to  be  iasoed  and  levied  npon  the  properly  of  the  debtor  to  secure  the 
demand,  as  the  remedies  axe  cnmnlative  and  may  be  pursued  at  the 
time.  In  case,  however,  of  an  attempt  to  pursue  them  in  separate 
aetJCBS,  tiie  party  might  be  pat  to  his  election,  bat  it  is  no  defense  to  an 
•etion  to  enforce  the  lien,  that  in  a  previoos  snit  for  the  same  debt  an 
attachment  was  issaed  and  levied  upon  tiie  property  of  the  debtor, 
espedally  where  such  snit  was  dismissed,  and  nothing  realized  by  the 


Action  to  enforce  mechanic's  lien.  Plaintiff'  notice  of  lien 
was  filed  in  due  time,  and  consisted  of  a  statement  of  the  ac- 
count in  general  terms,  stating  the  amoont,  and  that  it  was  for 
work  and  materials,  but  without  giving  the  items.  Defend- 
ant's intestate  haying  given  to  plaintifiB  his  note  for  a  large 
portion  of  the  claim,  they  sued  on  it  and  in  such  suit  attached 
the  property  on  which  their  lien  existed.  Subsequently  this  suit 
was  dismissed  without  any  answer  being  filed,  or  any  default 
or  judgment  taken,  or  money  paid.  In  the  mean  time  one 
Loag,  in  an  action  for  the  foreclosure  of  liens  which  he  had 
secured  on  the  same  property  subsequently  to  those  of  plain- 
tiffs,  recovered  judgment,  sold  the  property  thereunder,  and 
bought  it  in  himself.  He  now  intervenes  in  this  action,  and 
objects  to  the  enforcement  of  plaintifls'  liens,  on  the  ground 
that  they  filed  their  attachment  before  filing  their  liens,  though 
on  the  same  day,  and  that  they  have  no  valid  claim  on  the 
premises.  The  court  rendered  judgment  against  the  defend- 
ant's intestate,  defendant  having  died  pending  the  suit,  for  the 
amount  of  plaintiffs'  lien,  but  refused  to  enforce  the  lien  against 
the  property.    Plaintiffs  appealed. 
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R.  T,  Sprague^  for  the  appellante. 
/aooe  BaggSy  for  the  respondent  Loag. 

By  Courty  Cope,  J.  The  decree  in  this  case  cannot  be  main* 
tained.  The  lien  claimed  bj  the  plaintiffs  was  properly  secured 
under  the  statute.  It  was  unnecessary  to  set  out  the  items  of 
the  account.  Nothing  more  was  required  than  a  statement  of 
the  demand,  showing  its  nature  and  character,  and  the  amount 
due  or  owing  thereon. 

The  plaintiffs  did  not  waive  their  lien  by  bringing  an  action, 
and  causing  an  attachment  to  be  issued  and  levied  upon  prop- 
erty of  the  debtor  to  secure  the  same  demand.  The  two 
remedies  are  cumulative,  and  both  may  be  pursued  at  the  same 
time.  In  case  of  an  attempt  to  pursue  them  in  separate  ac- 
tions, the  party  might  be  put  to  his  election,  but  it  is  no  de- 
fense to  an  action  to  enforce  the  lien  that  in  a  previous  suit  for 
the  same  debt  an  attachment  was  issued  and  levied  upon  the 
property  of  the  debtor,  and  particularly  where,  as  in  this  case, 
such  suit  has  been  dismissed,  and  nothing  realized  by  the 
attachment. 

Judgment  of  the  court  below  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Baldwin,  J.,  concurred. 


NoncB  OT  Mbohavio'b  Las  vxsd  iror  Skt  odt  Itkmb  ot  Aoooitut,  a  gon* 
•ral  statement  of  the  demand,  showing  its  n&tnre  and  ohaneter,  being  soffl- 
dent:  StJdenr.  Meeka,  17  CaL  131;  Davia  T.JMngaton,  29  Id.  287;  Hickar. 
Murray,  43  Id.  522;  Skyrme  y.  OcddetUalM.  dbM.Oo.^^  Nev.  237,  all  oitiQg 
the  principal  oise. 

MiOHuno'a  Lun  ib  not  Wjjvkd  bt  Sonro  omr  AnACHiaMT  and  levying 
on  the  same  property:  BdmU  v.  WUtoxmHf  86  Ark.  863^  citing  the  prinoipal 
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[16  OAUVOBHIA,  145w] 
In  SlTIT  BT  SlOGKHOLDBR  OT  OOBJPOBATION  TO  OBTAIN  RiMOVAL  OF  ITS  OfH- 

0EB8,  and  an  aoconnting  and  settlement  of  its  afifairs,  a  judgment  ren- 
dered in  aocordanoe  with  the  prayer  is  not  deprived  of  its  effect  as  a  final 
Judgment,  so  as  to  render  an  appeal  therefrom  ineSectaal  because  it  pro- 
vides for  the  taking  of  an  account,  or  because  the  court,  in  addition  to 
the  judgment  prayed  for,  provided  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  of  the  corporation  until  further  order,  coSect 
moneys,  sell  stock,  and  pay  the  proceeds  in  aooordanoe  with  the  judg- 
ment. 
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BsKOVAL  OF  Mere  Pritatb  or  Ministerial  Officers  of  CoRrr>RATioN  is  a 
right  which  belongs  to  the  corporation  alone,  and  the  assistanee  of  the 
conrta  can  only  be  inroked  against  such  officers  as  are  intfusted  by  law 
with  the  management  of  the  affidrs  of  the  corporation. 

Thirb  is  Kg  JuRisDicnon  nr  Equitt  to  Remove  Corporate  Officers  of 
any  description,  the  remedy  being  purely  legal  in  its  nature. 

in  SxTiT  BT  Stockholder  aoactst  Ck)RPORATioii  and  Tritstebs,  for  an  ac- 
count and  settlement  of  its  afbirs,  the  complaint  therein  alleging  fraud 
and  mismanagement  on  the  part  of  the  trostees,  who  own  stock  sufficient 
to  enable  them  to  control  the  business  of  the  corporation,  it  is  error  for 
the  court  to  deprive  one  of  the  trustees  of  his  salary  aa  superintendent  of 
the  business  of  the  corporation,  which  business  he  baa  faithfully  attended 
to^  if  no  fraud  is  shown,  althouj^  such  superintendent  was  also  treasurer 
and  trustee  of  the  oorporatioii,  contrary  to  a  poaithre  provision  of  the 
by-]aw%  and  although  in  the  management  of  llie  business  of  these  offi- 
ses  no  attention  baa  been  paid  to  the  by-laws  and  regulations  of  the  cor- 
ponitiQn. 

Iv  Suit  bt  Stookholdbb  aoajhst  OosFOBATRnr  asb  xt8  Offiuuis  for  a  loss 
sustained  by  the  disregard  by  the  officers  of  the  by-laws  and  regulations^ 
the  amount  of  such  loss  would  be  the  measure  of  relief. 

Ooubtb  of  Equttt  have  No  JuRisDicnon  OVER  Corporations  for  the  pur- 
pose of  restraining  their  operations  or  winding  up  their  concerns;  but  such 
courts  may  compel  the  officers  of  the  corporation  to  account  for  any 
breach  of  trust,  the  jurisdiction  for  this  purpose^  however,  being  ezer- 
cised  over  the  officers  personally,  and  not  over  the  corporation. 

It  s  Ebbob  for  Court  of  SQuirr  10  Affodit  RacsiyxB  and  DaoBxa 
Sale  of  the  property  and  settlemeni  of  the  aflbirs  of  a  corporation,  as 
such  A  decree  necessarily  results  in  the  dissolntioa  of  the  corporation, 
and  would  be  doing  indirectly  what  such  court  baa  no  power  to  do 
directiy. 

QIVICBB8  OF  CoBPQBATZON  ABB  NOT  ChABOBABLB  WITB  L068  SuBTAENXD  BT 

Stookholdbr  in  diminution  of  the  value  of  the  stock,  alleged  to  have  been 
caused  by  the  mismanagement  of  the  officers,  unless  it  very  dearly  ap- 
pears that  the  loss  was  occasioned  by  their  gross  negligence  or  willful 
misconduct. 
Iv  Part  of  Trubtebs  of  Cobpobation  Owning  Suffioibmt  Stock  to  con- 
trdl  its  business,  conduct  it  in  a  grossly  negligent  manner,  systematically 
disregarding  the  by-laws,  keeping  no  account  of  receipts  or  expenditures, 
and  failing  to  pay  their  own  assessments  without  any  excuse,  a  stock- 
holder claiming  to  be  injured  thereby  may  sue  in  equity  for  an  account* 
making  the  corporation  and  said  trustees  alone  parties,  no  objection  be* 
ing  taken  that  all  the  stockholders  were  not  joined,  and  may  therein 
recover  against  said  trustees  for  any  loss  occasioned  by  such  negligent  or 
improper  conduct 

Bill  in  equity  by  a  Btockholder  in  the  Gold  Hill  and  Bear 
River  Water  Company,  a  corporation  existing  under  the  laws 
of  the  state,  against  such  corporation,  and  Hill,  Smith,  Devane, 
and  Lassiter,  four  of  its  five  trustees,  who  own  a  majority  ol 
the  stock  of  the  corporation  and  control  its  business.  Said 
Hill  was  president,  treasurer,  and  superintendcDt  of  the  cor- 
poration, and  Smith  was  its  secretary,  this  being  in  direct  vio- 
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lation  of  the  by-laws  which  provide  that  the  treasurer  and 
secretary  shall  not  be  trustees.  The  bill  alleging  the  alx)ve 
further  avers  such  trustees,  defendants,  have  been  guilty  of 
fraud,  mismanagement,  and  collusion,  with  intent  to  depre- 
ciate the  value  of  the  stock  and  get  it  all  into  their  hands. 
Plaintiff  prayed  that  Hill  be  removed  from  office,  and  for  an 
account,  sale  of  stock,  and  winding  up  of  the  affairs  of  the 
corporation.  The  allegations  of  the  bill,  except  the  charges  of 
fraud,  mismanagement,  and  collusion,  are  admitted  in  the 
answer.  The  case  was  sent  to  a  referee  to  take  an  account, 
and  upon  his  reporting,  the  court  decreed  that  Hill  and  Smith 
be  removed  from  their  offices,  the  corporate  property  sold,  and 
the  corporation  enjoined  from  further  transacting  business, 
and  that  a  receiver  be  appointed  to  take  entire  possession  of 
the  property  and  business  of  the  corporation,  collect  the  debts, 
sell  the  stock,  and  apply  the  proceeds  as  directed  in  the  judg- 
ment. It  was  further  decreed  that  Hill  pay  over  certain  suma 
to  the  corporation,  and  also  a  sum  to  the  plaintiff  for  loss  by 
depreciation  of  stock  through  the  malfeasance  of  Hill.  The 
remaining  facts  appear  in  the  opinion. 

Tuttle  and  Hittyety  for  the  appellants. 

E,  B.  Crocker  and  Horace  Smith,  for  the  respondent. 

By  Court,  Copb,  J.  A  motion  is  made  in  this  case  to  dis* 
miss  the  appeal,  upon  the  ground  that  the  judgment  appealed 
from  is  not  final.  There  is  no  foundation  for  this  motion. 
The  fact  that  the  judgment  provides  for  the  taking  of  aa 
account  does  not  destroy  its  effect  as  a  final  adjudication  of 
the  rights  of  the  parties.  It  terminated  the  entire  controversy 
in  the  court  below  upon  the  merits.  Every  matter  in  issue 
was  settled  by  it,  and  we  are  unable  to  see  that  anjrthing  is 
wanting  to  render  it  a  final  judgment  within  the  meaning  of 
the  statute.  Our  opinion  is,  that  the  appeal  is  properly  taken 
and  the  motion  to  dismiss  is  therefore  denied. 

The  action  was  brought  to  comi)el  an  account  and  obtain  a 
settlement  of  the  affairs  of  a  corporation.  The  plaintiff  is  a 
stockholder,  and  the  corporation  and  four  of  the  trustees  are 
made  defendants.  It  is  alleged  that  these  trustees  are  the 
owners  of  stock  sufficient  to  enable  them  to  control  the  busi- 
ness of  the  company,  and  various  acts  of  fraud  and  misman- 
agement are  charged  in  the  complaint.  The  case  was  referred 
to  a  referee  to  try  the  issues  and  report  the  facts,  and  upon  the 
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coming  in  of  the  report  a  judgment  was  rendered  in  accord- 
ance with  the  prayer  of  the  complaint.  We  shall  consider  such 
of  the  specific  objections  to  this  judgment  as  seem  to  require 
notice. 

That  portion  of  the  judgment  which  undertakes  to  remove 
certain  officers  of  the  company,  and  to  enjoin  them  from  dis- 
charging the  duties  of  their  respective  offices,  cannot  be  main- 
tained. The  court  had  no  power  to  administer  relief  of  this 
character,  and  the  attempt  to  do  so  was  an  improper  exercise 
of  judicial  authority.  The  officers  sought  to  be  removed  were 
the  private  agents  of  the  company,  not  essential  to  its  corpo- 
rate existence,  and  removable  at  pleasure.  If  the  courts  may 
direct  a  corporation  in  the  employment  of  such  agents,  or 
remove  them  when  employed,  we  do  not  see  why  they  may 
not  exercise  the  same  authority  with  reference  to  individuals. 
The  assumption  of  such  authority  could  be  justified  by  the 
same  reasoning  which  would  justify  the  action  of  the  court  in 
this  case.  The  power  of  amotion  is  incident  to  every  corpora- 
tion, and  the  removal  of  the  mere  private  or  ministerial  officers 
of  a  corporation  is  a  right  which  belongs  to  the  corporation  alone. 
The  assistance  of  the  courts  can  only  be  invoked  against  such 
officers  as  are  intrusted  by  law  with  the  management  of  the 
affairs  of  the  corporation,  and  as  against  these  the  remedy  is 
purely  legal.  It  is  well  settled  that  there  is  no  jurisdiction  in 
equity  with  regard  to  the  removal  of  corporate  officers  of  any 
description.  This  has  been  expressly  decided  in  several 
cases. 

In  the  case  of  Attomey-Oeneral  v.  Earl  of  Clarendorij  17  Ves. 
491,  the  principal  object  of  the  suit  was  the  removal  of  the 
governors  of  Harrow  School;  but  the  court  refused  to  inter- 
fere, and  Sir  William  Grant,  master  of  the  rolls,  said:  "By 
the  letters  patent  of  Queen  Elizabeth,  the  governors  are  con- 
stituted a  body  corporate.  This  court,  I  apprehend,  has  no 
jurisdiction  with  regard  either  to  the  election  or  the  amotion 
of  corporators  of  any  description." 

In  BayUsB  v.  Orne^  1  Preem.  Ch.  171,  the  same  doctrine  was 
maintained.  "It  may  be  contended,"  said  the  court,  "that 
the  bill  in  this  case  does  not  ask  a  removal  of  the  officers,  but 
we  consider  that  an  injunction  indefinitely  suspending  an 
officer  is  in  its  character  so  near  akin  to  an  absolute  removal 
as  to  defy  any  sound  distinction  between  the  modes  of  accom- 
plishing the  same  thing.  The  right  of  amoving  the  officers  of 
a  private  corporation  belongs  exclusively  to  the  corporation 
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itself;  this  court  has  no  JTiriediction  or  power  for  such  purpose. 
....  If  this  be  true,  it  would  seem  to  follow  that  this  court 
cannot,  by  injunction,  suspend  a  corporator  or  officer  from  the 
.exercise  of  his  corporate  or  official  privileges,  and  thus  do  in- 
directly that  which  may  not  be  done  directly." 

There  are  no  contravening  authorities  upon  this  subject,  and 
in  all  cases  where  this  power  has  been  exercised  by  a  court  of 
chancery,  the  jurisdiction  has  been  expressly  conferred  by 
statute. 

Our  opinion  is,  that  an  error  was  also  committed  in  reference 
to  the  salary  of  one  of  the  defendants,  as  superintendent  of  the 
business  of  the  corporation.  It  was  shown  that  his  duties  in 
that  capacity  had  been  faithfully  performed,  and  we  see  no 
reason  for  depriving  him  of  the  salary  to  which  he  is  entitled 
under  a  contract  with  the  company.  It  is  true,  this  defendant, 
in  addition  to  his  superintendency,  was  a  trustee  of  the  cor- 
poration, and  held  the  office  of  treasurer,  in  violation,  it  is  said, 
of  a  positive  provision  upon  the  subject  in  the  by-laws  of  the 
company.  In  his  connection  with  these  offices,  various  acts 
of  fraud  and  mismanagement  are  charged  against  him,  but 
many  of  these  charges  are  entirely  unsupported  by  proof,  and 
there  is  nothing  in  the  evidence  from  which  we  can  reasonably 
infer  that  any  of  these  acts  were  induced  by  fraudulent  mo- 
tives. It  was  shown  that  in  the  management  of  the  business 
of  these  offices,  no  attention  had  been  paid  to  the  by-laws  and 
regulations  of  the  company;  but  it  does  not  appear  that  any 
fraud  was  either  committed  or  intended;  and  if  any  loss  was 
sustained  on  this  account,  it  would  seem  that  the  amount  of 
this  loss  should  constitute  the  measure  of  relief. 

We  are  also  of  opinion  that  the  court  erred  in  the  appoint- 
ment of  a  receiver,  and  in  decreeing  a  sale  of  the  property  and 
a  settlement  of  the  affairs  of  the  corporation.  This  decree,  if 
permitted  to  stand,  must  necessarily  result  in  the  dissolution 
of  the  corporation;  and  in  that  event,  the  court  will  have  ac- 
complished in  an  indirect  mode  that  which,  in  this  proceed- 
ing, it  had  no  power  to  do  directly.  It  is  well  settled  that  a 
court  of  equity,  as  such,  has  no  jurisdiction  over  corporate 
bodies  for  the  purpose  of  restraining  their  operations  or  wind- 
ing up  their  concerns.  We  do  not  find  that  any  such  power 
has  ever  been  exercised  in  the  absence  of  a  statute  conferring 
the  jurisdiction.  There  is  no  doubt  that  in  the  present  case 
the  court  had  jurisdiction  to  compel  the  officers  of  tho  corpo- 
ration to  account  for  any  breach  of  trust;  but  the  jurisdiction 
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for  that  pmpose  was  over  the  officers  personallyy  and  not  over 
the  corporation. 

'^I  admit,"  said  Chancellor  Kent,  in  a  leading  case  upon 
this  subject, ''  that  the  persons  who  from  time  to  time  exercise 
the  corporate  powers  may,  in  their  character  of  trustees,  be 
accountable  to  this  court  for  a  fraudulent  breach  of  trust,  and 
to  tills  plain  and  ordinary  head  of  equity  the  jurisdiction  of 
this  court  over  corporations  ought  to  be  confined:"  Attorney- 
(leneral  v.  Uiica  Ins.  Co.^  2  Johns.  Ch.  371. 

^'  It  cannot  be  concealed,"  said  the  chancellor,  in  Bayless  v. 
Ome,  1  Freem.  Ch.  171,  before  referred  to,  ^*  that  to  decree  the 
prayer  of  the  complainant's  bill  would  be  to  decree  a  dissolu- 
tion of  the  corporation.  In  this  respect,  it  differs  materially 
from  bills  which  have  fr^uently  been  entertained  by  courts 
of  equity  at  the  instance  of  stockholders  against  the  directors 
of  a  corporate  company  to  compel  them  to  account  for  the  im- 
proper use  of  funds,  or  to  restrain  them  from  violating  their 
trust  That  a  court  of  equity,  as  such,  has  not  jurisdiction  or 
power  over  corporate  bodies  for  the  purpose  of  restraining  their 
operations  or  winding  up  their  concerns  is,  I  think,  well  set- 
tled by  various  authorities."  See  also  Verplank  v.  MercarUile 
Ina.  Co.f  1  Edw.  Ch.  84;  Attamey^Ckneral  v.  Bank  of  Niagara^ 
1  Hopk.  Ch.  354. 

It  remains  to  be  determined  whether,  upon  the  £EU^ts  of  this 
case,  the  plaintiff  is  entitled  to  any  relief  whatever.  In 
respect  to  Uie  diminution  in  the  value  of  the  stock,  it  does  not 
sufficiently  appear  that  such  diminution  was  caused  by  any 
mismanagement  of  the  officers  of  the  corporation.  We  do  not 
think  that  under  the  circumstances  any  loss  on  this  account 
is  justly  chargeable  to  these  officers.  A  liability  of  this  char- 
acter should  only  be  enforced  in  a  very  clear  case,  and  where 
the  loss  has  been  occasioned  by  gross  negligence  or  willful 
misconduct. 

We  think,  however,  that  the  plaintiff  is  entitled  to  an  ac- 
count. His  right  to  maintain  an  action  for  that  purpose  is  too 
well  settled  to  become  a  subject  of  controversy:  See  Angell  & 
Ames  on  Corporations,  sec.  312;  Robinson  v.  Smith,  3  Paige  Ch. 
222  [24  Am.  Dec.  212].  It  is  true,  all  the  stockholders  are  not 
made  parties;  but  no  objection  was  interposed  on  that  ground, 
and  it  must  therefore  be  regarded  as  waived.  The  parties  pro- 
ceeded against  have  entire  control  of  the  corporation,  and  if 
the  stockholders  are  not  permitted  to  sue,  there  is  no  way  of 
enforcing  the  accountability  of  these  parties.    It  appears  that 
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the  financial  affairs  of  the  corporation  have  been  conducted  in 
a  loose  and  unbusiness-like  manner,  and  that  these  affairs  have 
become  so  confused  and  complicated  it  is  extremely  difficult, 
if  not  impossible,  to  ascertain  the  condition  of  the  company. 
It  seems  that  no  regular  account  of  receipts  and  expenditures 
has  ever  been  kept,  and  that  in  this  respect,  as  well  as  in  the 
entire  management  of  the  revenues  of  the  corporation,  the  by- 
laws have  been  systematically  disregarded,  and  their  provis- 
ions, intended  for  the  safety  and  security  of  the  stockholders^ 
entirely  ignored.  It  is  possible  that  these  facts  might,  in  a 
proper  proceeding,  be  sufficient  to  authorize  a  dissolution  of 
the  corporation.  But  in  the  present  case,  no  such  relief  can 
be  administered,  and  the  most  that  can  be  done  is  to  compel 
an  account,  and  require  the  officers  of  the  corporation  to  make 
good  any  loss  occasioned  by  their  negligence  or  improper  con- 
duct. It  appears  that  in  1855  an  assessment  was  levied  upon 
the  stock  of  the  company  for  the  payment  of  debts,  and  that  a 
portion  of  this  assessment  was  not  paid  until  after  the  com- 
mencement of  this  suit.  Reparation  should  be  made  for  the 
delay  in  the  collection  of  that  portion  of  the  assessment.  The 
stock  charged  with  the  payment  of  such  portion  belonged  to 
certain  of  the  defendants,  who  were  trustees  of  the  company, 
and  had  power  either  to  defeat  or  enforce  the  collection.  The 
failure  to  collect  was  necessarily  injurious  to  the  corporation, 
and  as  no  excusing  circumstances  are  shown,  we  must  regard 
such  failure  as  the  result  of  gross  negligence  or  willful  derelic- 
tion of  duty.  It  is  unnecessary  for  us  to  determine  whether 
the  court  or  the  referee  was  correct  as  to  the  extent  of  the 
injury  sustained  on  account  of  this  failure.  We  leave  that 
matter  for  the  further  consideration  of  the  court. 

It  is  said  that  the  acts  and  omissions  which  are  now  com- 
plained of  as  breaches  of  duty  on  the  part  of  the  officers  of  the 
corporation  have  been  acquiesced  in  by  the  stockholders,  and 
it  is  contended  that  under  these  circxmistances  the  present 
action  cannot  be  maintained.  But  so  far  as  the  plaintiff  is 
concerned,  no  such  acquiescence  appears,  and  the  acquiescence 
of  the  person  from  whom  he  purchased  is  only  material  as 
affecting  the  extent  of  the  liability  of  these  officers. 

From  what  has  been  said,  it  follows  that  the  judgment  of  the 
court  below  must  be  reversed.  Upon  the  return  of  the  cause 
that  court  will  take  such  further  action  in  the  premises  as  i» 
consistent  with  the  rights  of  the  parties  and  the  views  ez-^ 
pressed  in  this  opinion. 


Jnly,  I860.]  Neall  v.  Hill.  515 

Judgment  rerersed,  and  cause  remanded- for  fbrther  pro- 
ceedings. # 

Field,  C.  J.,  and  Baldwin,  J.,  concurred. 

Power  of  Equttt  to  Bemovs  or  Control  Oftickrs  ot  Ck>xFORATioir: 
In  Hedge*  t.  PaqwU,  3  Or.  77,  80,  it  is  said  that  it  cannot  be  the  province  of 
A  oonrt  to  snperintend  the  cnrrent  bnsineM  of  a  corporation,  with  a  view  to 
measoie  the  degree  of  care,  indostry,  and  skill  to  be  required  of  or  ezerciaed 
by  the  directors  or  other  officers  or  agents  of  the  corporation.  As  a  conse- 
qnence,  a  court  will  not  interfere  to  review  or  correct  the  proceedings  of 
direoton  of  a  corporation,  on  the  gpronnd  of  fraud  or  misnumagement,  unless 
there  be  a  cause  for  a  displacement  of  the  officers  or  for  a  final  winding  up  of 
the  corporate  affiurs.  Courts  of  chancery  have  no  jurisdiction  or  power  over 
corporate  bodies  for  the  purpose  of  removing  their  officers,  restraining  their 
operations,  or  winding  up  their  concerns.  This  power  is  now  given  to  courts, 
in  many  states,  by  statute,  but  in  the  absence  thereof,  their  charter  privileges 
can  only  be  taken  by  a  direct  proceeding  through  the  usual  forms  of  teirt 
fodoM  or  quo  warraniOf  regularly  prosecuted  in  a  court  of  law:  Baykn  v. 
Om^  1  Freem.  Ch.  173;  TreadvoeU  v.  SaUdntrp  Mfg.  Co,^  66  Am.  Dec  490^ 
and  note;  Angell  k  Ames  on  Corporations,  11th  ed.,  sec.  777.  These  com- 
mon-law remedies  are  adequate,  and  it  is  only  when  the  remedy  at  common 
law  is  inadequate  that  chancery  will  acquire  jurisdiction:  TreadweU  v.  SaXU- 
lury  Mfg.  Co.,  66  Am.  Dec  490,  and  note. 

The  displacement  of  officers,  whether  by  removal  or  by  suspension,  is  an 
exercise  of  the  right  of  amotion,  which  right,  in  the  absence  of  statute,  is 
vested  exclusively  in  the  corporation:  Bayk88  v.  Ome,  1  Freem.  Oh.  176; 
Attomejf'^OeiiercU  t.  Clarendonf  17  Ves.  491. 

In  regard  to  contests  for  offices  in  corporations,  it  is  said,  in  People  v.  A  I' 
hany  ds  8.  Rw.  R,  R.  Co.,  5  Laos.  28,  that  no  case  is  found  in  which  the 
right  to  an  office  in  a  corporation  was  ever  heard  or  determined  in  a  court  of 
equity.  In  the  absence  of  statute,  the  remedy  is  by  quo  wamuUo.  In  Motkff 
▼.  Alston,  I  Phil.  790,  it  is  held  that  a  court  of  equity  will  not  interfere  by 
iAJunction  in  matters  relating  merely  to  the  internal  government  of  the  cor- 
poration so  as  to  restrain  directors  de  facto  from  acting  as  such,  on  the  sole 
ground  of  the  alleged  invalidity  of  their  tities  to  their  offices. 

The  officers  of  a  corporation  who  are  charged  with  the  control  and  direction 
of  its  affiiirs  become  agents  and  trustees  of  the  corporation,  and  of  course, 
when  derelict  in  their  duty  or  guilty  of  fraud  or  mismanagement,  a  court  of 
chancery  may  hold  them  accountable,  but  in  such  case  it  is  the  trust  relation 
which  gives  the  court  jurisdiction;  and  says  Chancellor  Kent,  to  this  plain 
and  ordinary  head,  the  jurisdiction  of  chancery  over  corporations  ought  to  be 
confined:  Attomey-Oeneral  v.  Utiea  Im,  Co,,  2  Johns.  Ch.  388;  Bayleasy.  Ome, 
1  Freem.  Ch.  174.  The  topic  of  the  power  of  courts  over  corporate  officers 
in  their  trust  relation  is  fully  and  extensively  discussed  in  a  note  to  Hodges  v. 
Hew  Bngland  Screw  Co.,  53  Am.  Dec  637-651. 

LiABnjTT  OF  OinoERS  OT  Corporation  ior  Fraud,  Mismanagement,  or 
Neglect:  See  Hodgea  v.  New  England  Screw  Co.,  53  Am.  Dec  624,  and  note 
637-651.  See  the  principal  case  cited  on  this  point  in  Spering*9  Appeal,  71 
Pa.  St.  24. 

TiiB  PRINCIPAL  CASE  IS  CITED  in  Emtric  V.  AhxLrado,  64  CaL  624,  as  an  in* 
stance  of  a  case  in  which  the  effect  of  the  reversal  of  a  judgment  on  appeal 
was  to  reverse  also  the  order  appointing  a  receiver  as  part  of  the  judgment^ 
though  no  appeal  was  prosecuted  from  such  order. 
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[16  OAUVOBIHA,  18LJ 

Lmr  OF  JuDOHXHT  IS  PuBXLT  Cbeaturx  of  STATun^  and  In  CUif omia  th« 
statute  only  provides  that  a  Judgment  shall  become  a  lien  from  the  ti^ne 
it  is  docketed  upon  the  property  of  the  judgment  debtor  ''not  exempil 
from  execution.'' 

HomsTBAiM  ABS  NOT  SuBJEOT  TO  FoBGXD  Sali,  either  on  execution  or  on 
any  other  final  process  of  the  court. 

Fbhoses  hat  bb  Claimbd  as  Homxstbad  whkbi  Thkt  Gonsdt  of  a  prin- 
cipal building,  bam,  storehouse,  and  outhouses  appurtenant  thereto,  al« 
though  the  principal  building  was  used  as  a  hotel,  as  well  as  a  dwelling* 
house  for  the  family,  the  land  having  been  taken  up  and  the  building 
originally  intended  as  a  residence  for  the  family,  and  the  nature  and  ex- 
tent of  the  hotel  business  not  having  interfered  with  the  general  diarac- 
ter  of  the  premises  as  such  dwelling,  and  the  entire  premises  not  being 
worth  over  two  thousand  dollars. 

Whether  Pbemzsbs  Chibflt  Devoted  to  Businxss  Pubfosbs,  tfaoogboooa- 
pied  in  part  by  the  family,  can  be  daimedAS  a  homettaad^  ^iMsra 

Ejectment.  Defendant  had  judgment,  and  pl^w^ff  mj^ 
pealed.    The  facts  are  stated  in  the  opinion. 

Haie  and  Smithy  for  the  appellants. 
Tultle  and  HiUyeVj  for  the  respondent. 

By  Court,  Field,  C.  J.  This  is  an  action  to  recover  the  'poB' 
session  of  certain  premises  situated  in  Placer  county.  The 
plaintiffs  claim  title  by  virtue  of  a  conveyance  from  the  sheriff 
of  that  county,  bearing  date  in  March,  1859,  executed  upon 
the  purchase  of  the  premises  at  a  sale  under  judgment  and 
execution  against  one  Daniel  Guion.  The  judgment  was  re- 
covered in  August,  1858,  and  the  sale  was  made  in  September 
following.  At  [the  time,  and  for  nearly  a  year  previous,  the 
premises  were  the  property  of  Guion,  and  the  principal  build- 
ing erected  thereon  was  occupied  as  the  residence  of  himself 
and  family,  and  at  the  same  time  was  used  as  a  hotel.  Sub- 
sequent to  the  sale,  and  in  January,  1859,  the  premises  wem 
conveyed  by  the  joint  deed  of  Guion  and  wife  to  the  grantor  of 
the  landlord  of  the  defendant. 

If  the  premises  in  controversy  acquired  the  character  of 
homestead  by  the  residence  of  Guion  and  his  family,  the  judg 
ment  of  ^>he  plaintiffs  never  became  a  lien  thereon,  and  the 
sale  upon  thA  execution  was  void.  The  lien  of  a  judgment  is 
purely  the  creature  of  statute,  and  in  this  state  the  statute  only 
provides  that  a  judgment  shall  become  a  lien  from  the  time  it 
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is  docketed  upon  the  property  of  the  judgment  debtor  *^not 
exempt  from  execution,"  which  means  upon  property  which  in 
not  subject  to  forced  sale.  The  homestead  is  not  subject  to 
such  sale,  either  on  execution  or  any  other  final  process  of  the 
court.  The  only  question,  then,  for  consideration  is,  whether 
the  premises,  from  the  fact  that  the  principal  building  thereon 
was  used  as  a  hotel,  ever  acquired  the  character  of  a  home- 
stead. 

The  premises  consist  of  a  ranch,  or  farm,  of  one  hundred 
and  sixty  acres,  and  the  building  used  as  a  hotel,  with  the 
usual  bam,  storehouse,  and  out-houses  appurtenant  thereto. 
The  building  was  originally  designed  for  a  family  residence 
and  storehouse,  but  in  the  progress  of  erection  the  design  was 
changed  so  as  to  adapt  it  to  the  purposes  of  a  hotel.  It  was 
not  completed  until  January,  1858,  but  was  occupied  in  its 
unfinished  state  by  Guion  and  his  family  as  their  residence 
from  November  previous.  It  was  situated  on  a  mountain  road, 
and  its  owner  kept  boarders  and  lodgers,  and  furnished  accom- 
modations to  travelers.  The  value  of  the  entire  premises  did 
not  exceed  two  thousand  dollars. 

A  homestead  is  the  residence  of  the  family;  is  the  place 
where  the  home  is;  and  it  would  seem  unreasonable,  upon 
first  impressions,  that  premises  should  be  regarded  as  a  home- 
stead, unless  devoted  principally  to  such  residence  and  home. 
It  would  seem  unreasonable,  for  example,  that  a  gas  factory 
should  be  impressed  with  the  character  of  a  homestead,  be- 
cause the  owner  resided  with  his  family  in  the  upper  story  of 
the  building,  or  that  a  storehouse  should  become  exempt  from 
execution  because  the  owner  occupied  the  basement  in  the 
same  way.  The  question  whether  property  devoted  chiefly  to 
business  purposes  can  be  subject  to  a  homestead  claim  is  full 
of  embarrassment,  and  we  are  not  required  to  lay  down  any 
positive  rule  on  the  subject  in  the  present  case.  In  this  case, 
the  building  was  intended  for  a  dwelling-house  as  well  as  a 
hotel.  It  was  the  intention  of  the  owner  in  its  construction  to 
make  it  his  residence.  It  was  occupied  by  him  and  his  family 
as  such  residence  before  it  was  ever  used  as  a  hotel.  The 
nature  and  extent  of  the  business  did  not  interfere  with  its 
its  general  character  as  a  dwejling-house.  The  keeping  of 
boarders  and  accommodation  of  lodgers  and  travelers  were  not 
inconsistent  with  the  main  purpose  of  taking  up  the  one  hun- 
dred and  sixty  acres,  and  the  erection  of  the  building. 

Upon  the  whole  case,  we  are  therefore  of  opinion  that  the 
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premises  were  impressed  with  the  character  of  a  homestead, 
and  60  affirm  the  judgment. 

Cope,  J.,  concurred. 

JuDGHXHT  Lien,  vheh  ArrumxB  nr  CUuvobiaA:  Bee  /moo  t.  Swift,  70 
Am.  Deo.  608.  The  principal  case  la  died  m  Mp  t.  FoUert  61  OaL  287,  aad 
In  re  Boyd,  4  Saw.  264,  to  the  point  that^  under  the  atatate  of  CUifomia^  a 
judgment  becomes  a  lien  from  the  time  it  is  docketed  on  the  property  of  the 
judgment  debtor. 

HoMEarsAD  la  Ezsmtt  fbom  Salx  iTin>BB  Ezbodtiov:  See  KemiaU  t. 
Clark,  70  Am.  Deo.  691,  and  note  692;  and  Judgment  ia  ^ot  lien  on  home- 
atead  so  aa  to  enable  it  to  be  so  aold:  McDonald  v.  Badger,  23  GaL  400;  8nl- 
Uvanv.  Hendridcson,  54  Id.  259;  BaghrtU  ▼.  Sims,  59  Id.  619,  citing  the  principal 
case.    On  this  point,  see  also  Hoifi  ▼.  Howe,  ^  Am.  Dea  705,  and  note  709. 

HoMisTBAD,  What  mat  bx  Claimed  ob  u  Exempt  as:  See  Pryor  t. 
SUme,  70  Am.  Dec  341,  and  note  344-353,  citing  many  cases,  among  them  the 
principal  case,  and  discussing  the  question  raised  in  the  principal  case  aa  to 
whether  business  property  could  be  claimed  aa  a  homestead.  In  Laxtgldai  v. 
Wright,  63  CaL  117,  citing  the  principal  case  to  this  pointy  it  ia  said  that  if 
the  property  be  chiefly  used  for  business  purposes,  but  the  owner  and  his 
family  reside  there  for  the  puxposeof  carrying  on  the  boaineaa  (in  this  case 
that  of  a  hotel),  the  property  eanncyt  be  claimed  aa  a  homeotead.  Tathnaame 
affwt^jBeeJTiifi  ▼.  Btvack,  13  lowa^  873,  citing  the  principal 
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[16  Gaufobnia,  196.] 

SotANOSB  ToCTTVTABiLT  Pattno  Monet  DtTB  OK  MoBTQAO^  and  faOing  to 
"take  an  assignment  thereof,  but  allowing  it  to  be  canceled  and  dis- 
charged, cannot  afterwards,  and  in  the  absence  of  fraud,  aoddent^  or 
mistake  of  fact,  come  into  a  court  of  equity  and  have  the  mortgage  rein- 
stated, and  himself  subrogated  to  the  rights  of  the  mortgagee. 

Fabtt  CoirrBACTiNO  wtth  Guabsian  TO  Ebecf  Buildihgs  on  Pbopbbtt 
OF  iNFAm*  Wabd  has  no  equitable  Uen  upon  the  property  for  the  value 
of  the  improvementi,  if  the  contract  waa  made  without  any  legal  au- 
thority on  the  guardian's  part,  and  with  fall  knowledge  of  the  title  and 
condition  of  the  property  on  the  part  of  the  other  party. 

Suit  to  jGareclofie  mortgage.  The  fEtcts  are  stated  in  tha 
opinion. 

Crockett  and  QriUmdenj  for  the  appellants. 

*  Shattuckj  Spencer  J  and  Beichertj  for  the  respondent. 

By  Conrt,  Cope,  J.  This  is  an  action  to  snbject  the  prop- 
erty of  an  infant  to  the  payment  of  a  debt  contracted  by  his 
guardian.  The  suit  is  based  upon  a  mortgage,  which  was 
executed  by  the  guardian  without  authority,  and  is  therefore 
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invalid.  The  plaintiff  claims,  however,  that,  conceding  the 
invalidity  of  the  mortgage,  there  i^re  certain  eqtdties  in  the 
case  which  entitle  him  to  recover. 

The  infant  derived  his  right  to  the  property  through  a  con- 
veyance from  his  mother,  who  was  snheequentiy  appointed  his 
guardian,  and  in  that  capacity  executed  the  mortgage  referred 
to.  The  mother  acquired  the  property  by  purchase,  and  had 
given  a  mortgage  upon  it  to  secure  the  payment  of  eight  hun- 
dred dollars  of  the  purchase-money.  A  portion  of  the  amount 
included  in  the  present  mortgage  was  advanced  for  the  purpose 
of  paying  off  this  incumbrance,  which  was  thereupon  satisfied 
and  discharged.  The  plaintiff,  who  is  the  assignee  of  the  mort- 
gage, claims  that  he  is  entitled  to  be  subrogated  to  the  rights 
of  the  first  mortgagee,  and  to  have  the  incumbrance,  thus  i>aid 
off  and  discharged,  enforced  for  his  benefit. 

There  are,  says  Bouvier,  three  kinds  of  subrogation.  The 
first  is  where  the  owner  of  a  thing  voluntarily  assigns  it.  The 
second  is  where  a  man  pays  a  debt  which  cannot  properly  be 
called  his  own,  but  which  it  is  his  interest  to  pay,  or  which  he 
might  be  compelled  to  pay  for  another.  The  third  is  where 
the  debtor  borrows  money  expressly  to  pay  off  his  debts,  and 
with  the  intention  of  substituting  the  lender  in  the  place  of  the 
original  creditor:  2  Bouv.  Law  Diet.  554. 

In  the  present  case,  there  was  no  assignment  of  the  mort- 
gage, but  the  debt  was  paid  off,  and  the  mortgage  itself  can- 
celed and  released.  The  person  who  advanced  the  money  had 
no  interest  either  in  the  payment  of  the  debt  or  the  release  of 
the  mortgage.  He  supposed,  no  doubt,  that  he  was  obtaining 
a  valid  lien  upon  the  property,  and  was  acting  for  his  own  ad- 
vantage in  relieving  it  of  a  prior  mcumbrance.  In  this,  how- 
ever, he  was  mistaken;  but  bis  mistake  originated  in  a  mis- 
apprehension  of  the  legal  effect  of  his  own  mortgage.  He  was 
fully  advised  of  the  facts,  and  we  have  already  stated  that 
this  mortgage  was  invalid,  and  did  not  bind  the  property.  He 
had,  therefore,  no  interest  to  be  promoted  by  the  removal  of 
the  incumbrance,  and  the  claim  to  relief  on  that  ground  neces- 
sarily fails.  In  regard  to  the  intention  of  the  parties,  there 
can  be  but  one  conclusion.  Satisfaction  was  acknowledged 
upon  the  record,  and  the  intention  clearly  was  to  extinguish 
the  incumbrance  and  release  the  property.  If  we  should  hold 
that  the  incumbrance  was  not  extinguished,  it  would  certainly 
be  in  violation  of  the  intention  of  the  parties.  Their  acts 
amounted  to  an  extinguishment,  and  they  are  presumed  to 
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have  intended  the  legal  consequences  of  these  acts.  In  OatT' 
wood  v.  Eldridgej  1  Green  Ch.  145  [34  Am.  Dec.  195],  it  was 
held  that  the  intention  of  the  parties  must  always  control,  and 
that  the  cancellation  of  a  mortgage  and  a  discharge  of  record, 
unless  effected  through  fraud,  accident,  or  mistake,  is  an  abso- 
lute bar  and  discharge  of  the  mortgage. 

The  strongest  ease  cited  by  plaintiff's  counsel  in  support  of 
their  position  is  that  of  Carr  v.  Caldwellj  10  Cal.  380  [70  Am. 
Dec.  740].  The  facts  of  that  case  were  somewhat  peculiar,  and 
the  decision  must  be  considered  with  reference  to  these  fietcts. 

In  DUlon  v.  Byrne,  5  Cal.  455,  the  wife  of  the  defendant  in- 
tervened and  attempted  to  set  up  a  homestead  interest,  as 
against  a  mortgage  executed  to  secure  the  payment  of  a  por- 
tion of  the  purchase-money.  It  was  held  that  this  could  not 
be  done,  and  the  decision  was  undoubtedly  correct.  There 
was  no  question  of  subrogation  in  the  case,  and  it  was  not  pre- 
tended that  the  plaintiff  was  entitled  to  recover  except  upon 
the  mortgage  itself.  In  Robinson  v.  Leavitt,  7  N.  H,  78,  the 
true  principle  was  declared  to  be,  that  where  money  due  on  a 
mortgage  is  paid,  it  shall  operate  as  a  discharge  of  the  mort- 
gage, or  in  the  nature  of  an  assignment  of  it,  substituting  him 
who  pays  in  the  place  of  the  mortgagee,  as  may  best  serve  the 
purposes  of  justice  and  the  just  intent  of  the  parties.  In  Sil- 
ver Lake  Bank  v.  North,  4  Johns.  Ch.  370,  substitution  was 
decreed,  upon  the  ground  that  the  payment  of  the  money  was 
an  act  that  the  plaintiffs  were  compelled  to  do  for  their  own 
safety. 

No  authority  has  been  cited,  and  we  think  none  can  be 
found,  to  sustain  the  proposition  that  a  mere  stranger  who 
steps  forward  and  voluntarily  pays  money  due  upon  a  mort- 
gage, and  fails  to  take  an  assignment,  but  allows  the  mortgage 
to  be  canceled  and  discharged,  can  afterwards  come  into  equity, 
and  in  the  absence  of  fraud,  accident,  and  mistake,  have  the 
mortgage  reinstated  and  himself  substituted  in  the  place  of 
the  mortgagee.  This  is  the  naked  proposition  involved  in  the 
present  case,  and  we  are  clear  and  decided  in  our  opinion  that 
it  cannot  be  maintained,  either  upon  principle  or  authority.  It 
is  true,  the  plaintiff  relies  for  a  recovery  upon  the  ground  both 
of  fraud  and  mistake;  but  there  is  no  evidence  of  the  former, 
and  the  latter  resulted  exclusively  from  a  misconception  of 
the  law.  There  was  no  misapprehension  or  want  of  knowledge 
of  the  facts;  and  ignorantia  legis  neminem  excvsat  is  the  rule 
in  equity  as  well  as  at  law. 
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The  only  additional  point  is  that  the  plaintiff  is  entitled  to  a 
lien  upon  the  property  for  certain  improvements  placed  upon 
it  under  a  contract  with  the  guardian.  This  contract  the  guar- 
dian had  no  authority  to  make,  and  we  do  not  see  upon  what 
principle  it  can  be  used  to  support  an  equitable  claim  against 
the  property.  The  person  who  made  the  improvements,  and 
to  whose  rights  the  plaintiff  succeeded,  was  fully  informed  of 
the  title  and  condition  of  the  property,  and  his  position  was  not 
analogous  in  any  respect  to  that  of  a  purchaser  or  bona  fide 
possessor.  He  acted  upon  the  faith  of  a  contract  which  had 
no  validity,  and  however  meritorious  his  claim  may  be  in  a 
moral  point  of  view,  it  does  not  come  within  any  principle  upon 
which  equity  administers  relief  in  such  cases. 

Our  conclusion  is,  that  the  plaintiff  is  not  entitled  to  recover, 
and  it  is  therefore  ordered  that  the  iudgment  of  the  court  below 
be  reversed,  and  the  suit  dismissed. 

Field,  C.  J.,  concurred.     

In  Abskmcs  ov  Fbaud,  Acvidbkt,  ob  Mibtaki,  Patumt  ov  Mohxt  Ihni 
ov  MoBTOAOi  opentei  to  discharge  it  abtolately:  See  Gfamoood  t.  Eldridffe, 
84  Am.  I>Ba  196,  and  note  200. 
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[16  CaLVOBHIA,  882.] 
LlOOLATUBB    KAT   PBBBGBZBB    AdBQUATB    RbMBDT    lOB    BMPOBCXlCXZrr    Of 

Duty  or  payment  of  debt  amonnting  to  a  legal  obligation  due  from  a  citi- 
zen to  the  state,  or  to  another  person,  althoogh  there  be  no  existing 
remedy  or  means  of  enforcing  the  obligation,  or  even  though  some  remedy 
already  exists. 

PowxB  OF  Legislatubb  to  Enaot  Laws  is  Restbiotsb  ob  LniiTED  oiaT 
where  so  expressly  provided  by  the  oonstitation. 

Tax  in  Galitobnia  is  Pebsonal  Debt  ob  Obuoation  in  ^atubb  thxbbof, 
due  from  the  property  holder,  and  is  not  a  mere  charge  upon  the  prop- 
erty created  by  and  depending  upon  the  regularity  of  the  proceedings 
given  by  statute. 

PowKB  OF  LsoisLATUBX  TO  Tax  IS  NxiTHBB  Restbicied  as  to  mode  nor 
limited  as  to  time;  and  therefore,  ^ough  payment  of  a  tax  can  only  be 
enforced  according  to  law,  yet,  if  from  accident,  or  oversight,  or  remiss- 
ness, on  the  part  of  the  tax-payer  the  time  for  payment  has  passed,  or  the 
mere  mode  of  charging  him  has  not  been  followed  by  the  officers,  the 
legislature  may  still  compel  him  to  pay. 

Leoislatube  has  Powxbto  Pbotide  Means  fob  Enfobgekent  and  Col- 
LBanoN  of  taxes,  and  as  a  means  of  fixing  the  amount  of  the  tax  it  may 
require  an  assessment;  and  in  the  event  of  an  informal  or  incorrect  assess- 
ment^ may  as  well  prescribe  a  mode  for  the  oonection  thereof  as  to  pre- 
•flfibe  the  form  thereof  in  the  first  instance. 
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Statute  Attthobizino  Suit  to  bb  Bbouoht  fob  Uitpaid  Taxes  of  fonuBr 
yean,  and  prohibiting  the  defendants  from  setting  up  in  defense  snj 
informality  in  the  levy  or  assessment  of  the  tax,  and  making  dnly 
tified  (iopies  of  the  delinquent  tax  list»  or  the  origiiial  or  duplicate 
ment  rolla»  evidence  of  the  delinquency  of  the  property  assessed,  of  the 
amount  of  taxes  due  and  unpaid,  and  that  all  the  forms  of  law  in  relation 
to  the  levy  and  assessment  have  been  complied  with,  is  constitationaL 

StATUTX    MaKINO    AbSBSSMBNT    PbIMA    FaOIB    PBOOV   OV   DBLUrQUBSCr   of 

property  for  taxes,  and  of  the  amount  thereof  and  that  all  the  forms  of 
law  in  regard  thereto  have  been  oompliod  with,  merely  affects  the  remedy, 
and  is  therefore  oonstitntional. 

Statute  is  not  UNOONSTrrnnoNAL  bkoausb  It  CkxiCFBL0  a  property  owner 
who  is  delinquent  in  the  payment  of  tazie%  if  sued,  to  pay  costs  and 
a  percentage,  by  way  of  att(»ney's  fees,  in  addition  to  the  tax  sssasocfl 

Stattute  Pbovidinq  fob  ENioBCorQ  C!oLL»7noN  OF  Taxes  assessed  in  a 
former  year,  is  not  unconstitutional  because  the  delinquent  tax  lis!  for 
such  year  was  not  properly  published,  as  the  liability  for  the  tax  pre- 
ceded the  publication  of  the  delinquent  list^  and  the  suit  would  be  baaed 
upon  such  liability. 

Tax  Levied  in  Sacbambnto  County  fob  Waoon-boad  from  eastern 
boundary  line  of  said  county  through  El  Dorado  county  to  Carson  Valley, 
under  the  California  act  of  1858,  and  the  tax  levied  for  the  agricultural 
hall  under  the  act  of  1859,  are  constitutional. 

Complaint  Averring  Indebtedness  of  Defendant  fob  Taxes,  amount 
thereof,  kind  of  tax,  description  of  property  assessed,  and  value  thereof 
that  the  assessment  was  to  defendant,  and  that  he  has  refused  to  pay  the 
same,  is  sufficient,  under  the  California  act  of  1860^  to  put  upon  defendant 
the  burden  of  showing  that  he  is  not  Uable. 

Action  under  act  of  April  3,  1860,  to  enforce  the  collection 
of  taxes  assessed  against  defendants  in  the  years  1858  and 
1859.  The  complaint  avers  the  indebtedness  of  defendants  to 
plaintiffs  for  public  taxes,  the  amount  and  kind  thereof,  to- 
gether with  the  percentage  for  delinquency,  and  the  cost  of 
advertising;  that  such,  taxes  were  assessed  against  certain 
described  property  of  defendants,  which  is  valued  at  certain 
amounts  named;  that  defendants  have  refused  to  pay,  though 
requested  so  to  do;  and  pra3ring  for  judgment  for  the  tax,  with 
costs,  fees,  and  charges  as  provided  by  law.  Judgment  went 
for  plaintiff.  Defendants  appealed.  The  remaining  facts  ap- 
pear in  the  opinion. 

P.  L.  Edwards  and  E,  B.  Crockery  for  the  appellants. 

C.  ColSj  Tod  Robinaony  and  A.  C.  Monson^  for  the  respondents. 

By  Court,  Baldwin,  J.  The  legislature,  at  its  last  session, 
passed  an  act  to  enforce  the  collection  of  delinquent  taxes  in 
the  city  and  county  of  Sacramento  for  the  years  1858  and 
1859:  See  Stats.  1860,  p.  169.  The  second  and  third  soclions 
of  this  act  are  as  follows: 
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^'Sec.  2.  The  district  attorney  of  the  city  and  county  of 
Sacramento  is  hereby  authorized  and  directed  to  commence 
civil  actions,  in  the  name  of  the  people  of  the  state  of  Galj« 
fomia,  in  any  of  the  courts  in  said  county,  whether  the  defend- 
ant he  a  resident  of  the  township  or  city  in  which  the  court  is 
located  or  not,  to  recover  the  unpaid  taxes  in  said  city  and 
county  for  the  fiscal  years  mentioned  in  the  last  section;  and 
he  shall  designate  in  his  complaint  the  amount  of  taxes  due 
and  unpaid  for  the  state,  city  and  county,  and  other  purposes, 
separately,  and  shall  state  the  kind  and  quantity  of  property 
assessed,  both  real  and  personal,  and  if  real,  describe  the  same; 
and  the  defendant  shall  not  be  allowed  to  set  up  or  show  any 
informality  in  the  levy  or  assessment  as  a  defense;  such  de- 
fendant being  allowed  only  to  plead,  first,  that  the  taxes  have 
been  paid  before  suit,  or  second,  that  he  had  not  the  property 
mentioned  in  the  complaint  at  the  time  of  the  assessment,  and 
has  never  been  liable  to  pay  said  taxes;  and  no  answer  shflll 
be  filed  in  any  such  cases  unless  the  same  be  verified  by  oath. 
"Sec.  8.  The  delinquent  tax  lists  for  said  fiscal  years,  duly 
certified  by  the  proper  officers,  shall  be  delivered  to  the  district 
attorney;  and  the  said  delinquent  lists,  or  the  original  or  du- 
plicate assessment  rolls,  or  a  copy  of  any  entry  therein,  duly 
certified,  showing  unpaid  taxes  against  any  person  or  prop- 
erty, shall  be  evidence  in  any  court  to  prove  the  delinquency, 
property  assessed,  the  amount  of  taxes  due  and  unpaid,  and 
that  all  the  forms  of  law  in  relation  to  the  levy  and  assessment 
of  such  taxes  have  been  complied  with;  and  neither  the  de- 
linquent tax  lists  nor  the  assessment  rolls  need  be  filed  in  any 
case." 

Under  this  act  this  action  was  brought.    The  complaint  al« 
leges  an  indebtedness  lor  taxes  levied  in  the  years  named^  and 
sets  out  the  various  items  of  taxation,  the  amounts,  the  prop- 
erty upon  which  levied,  the  obligation  of  payment,  and  the 
Irefiisal.     To  this  complaint  defendant  demurred,  and  the 
^  questions  raised  at  the  bar,  and  which  have  been  fully  argued 
'  on  the  briefs,  are  thus  presented: 

The  defendant's  counsel  contends  that  the  first  two  sections 
of  the  act  of  1860  are  void,  because  unconstitutional,  it  not 
being  within  the  power  of  the  legislature  to  exclude  any  con- 
stitutional defense  to  an  action,  nor  pass  any  law  rendering 
valid  a  void  or  irregular  levy  and  assessment  of  taxes.  Per- 
haps it  is  a  sufficient  answer  to  this  point  to  say  that  this 
objection,  if  good  at  all,  has  no  application  here;  for  it  does  not 
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appear  that  the  levy  and  assessment  of  these  taxes  was  irreg- 
ular or  void.  As,  however,  the  point  has  been  a- good  deal 
pressed  in  the  argument,  it  may  be  well  to  meet  it  on  broader 
and  less  technical  grounds. 

It  may  be  very  true,  as  argued,  that  the  legislature  has  no 
power  to  create  an  obligation  upon  a  citizen  to  pay  money 
which  he  does  not  owe;  or,  which  is  the  same  thing,  to  givo 
such  effect  to  a  past  act  or  event  not  creating  such  obligation 
as  to  impose  upon  him  a  liability.    But  it  is  a  different  matter 
to  say  that  if  a  debt  or  duty  be  due  from  a  citizen  to  the  state 
or  to  a  person,  the  legislature  may  not  prescribe  an  adequate 
remedy  for  the  enforcement  of  the  duty  or  the  payment  of  the 
debt,  and  this  though  some  remedy  already  exists.    It  may  be 
true  that  the  debt  or  duty  must  be  of  legal  obligation;  by 
which  we  understand  a  debt  or  duty  recognized  by  law  as  bind- 
ing, though,  to  answer  this  definition,  no  adequate  remedy  may 
have  been  given,  or  even  though  the  proper  means  to  give  effect 
to  it  be  not  adopted.    It  is  difficult  to  see  upon  what  reason  or 
principle  the  power  of  the  legislature  to  do  this  can  be  denied. 
The  legislature,  representing  the  mass  of  political  powers,  is 
only  restrained  by  express  limitations  or  restrictions  in  the 
constitution.    We  see  no  limitations  or  restrictions  on  this 
subject.    No  obligation  of  a  contract  is  invaded;  property 
is  not  taken  for  public  use  without  compensation;  nor  is  it 
taken  without  due  course  of  law.    The  citizen  is  only  made 
to  pay  what  he  owes,  and  he  is  made  to  pay  it  in  the  ordi- 
nary mode  adopted  for  the  legal  coercion  of  other  debts.     It  is 
nothing  to  say  that  the  new  remedy  is  more  effectual  than 
the  old;  so  is,  or  ought  to  be,  every  new  remedy.    This  brings 
us  to  consider  the  real  question  in  controversy,  which  is, 
whether  a  tax  is  a  personal  debt  or  in  the  nature  of  a  personal 
debt  due  from  the  property  holder,  or  is  it  a  mere  charge  upon 
the  property,  created  by  and  depending  upon  the  regularity 
of  the  proceedings  given  by  the  statute  7    It  is  argued  that  the 
relation  of  debtor  and  creditor  does  not  exist  between  the 
property  holder  and  the  state,  but  that  the  law  gives  a  qualified 
charge  upon  property,  binding  it  only  after  and  by  force  of  cer- 
tain precedent  acts  of  the  public  officers.    Many  cases  are  cited 
from  this  court  and  other  courts,  holding  tax  sales  invalid 
where  the  tax  laws  had  not  been  strictly  followed.    But  the 
principle  of  those  decisions  is  wholly  different  from  that  here. 
t}is^  Ba]«^a  ^/>  u/t  depend  upon  the  mere  existence  of  the  debt 
,<  tne  correctness  of  tha  assessment,  or  upon  the  questioo 
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v^hether  the  property  or  person  of  the  assessed  were  subject  to 
taxation;  but  they  depend  upon  the  following  of  the  steps  the 
law  itself  has  prescribed  for  their  government;  in  other  words, 
the  purchaser,  tracing  his  title  through  the  law,  must  show  a 
compliance  with  its  provisions.  Authorities  are  cited  from 
other  states  for  the  purpose  of  showing  that  this  tax  is  a  mere 
charge  on  property,  creating  no  personal  obligation;  but  as 
the  cases  rest  on  statutes  which  are  different  in  different  states, 
they  throw  but  little  light  on  the  construction  of  our  own  legis- 
lation. To  our  own  revenue  laws  we  must  look  for  the  solution 
of  this  question. 

By  statute  of  April  9,  1857,  Wood's  Digest,  614,  "all  prop- 
erty of  every  kind  shall  be  subject  to  taxation"  (with  certain 
exceptions).  By  section  3,  the  county  assessor  shall  ascertain 
the  names  of  all  persons  owing  property,  and  he  shall  list  or 
assess  the  same  to  the  person  or  persons  owning,  etc.  By  sec- 
tion 4,  it  is  made  the  duty  of  the  assessor  to  prepare  a  tax-list 
or  assessment,  containing,  among  other  things,  the  names,  etc., 
to  whom  the  property  is  assessed.  By  section  32,  "every 
tax  levied  under  the  provisions  or  authority  of  this  act  is 
made  a  judgment  against  the  person  and  a  lien  against  the 
property  assessed,  which  lien  shall  attach  and  judgment  date 
as  of  the  first  Monday  in  March  in  each  year,  and  shall  have 
the  full  force  and  effect  of  an  execution  against  all  property  of 
the  delinquent,  which  judgment  shall  not  be  satisfied  or  the 
lien  be  removed  until  the  taxes  are  all  paid  or  the  property 
has  absolutely  vested  in  a  purchaser  under  a  sale  for  taxes." 
These  provisions  seem  to  be  in  accordance  with  the  constitu- 
tional injunctions,  which  were  designed  to  secure  uniformity 
and  equality  in  taxation.  It  is  thus  seen  that  the  tazT  upon 
property  is  as  well  a  personal  charge  as  a  charge  upon  the 
property.  The  statute,  it  is  true,  requires  an  assessment,  but 
it  may  be  well  doubted  if  this  be  the  foundation  of  the  duty,  or 
anything  more  than  a  means  of  enforcing  or  collecting  the  tax. 
TIds,  or  some  other  proceeding,  may  be  necessary  to  fix  the 
amount  of  the  tax;  but  the  property  having  been  declared 
subject  to  the  tax,  and  the  owners  liable  to  pay  it,  it  is  not 
seen  why  the  legislature  may  not  prescribe  the  mode  of  cor- 
recting an  informal  assessment,  as  well  as  prescribe  the  form 
of  it  in  the  first  instance.  The  exercise  of  the  taxing  power 
is  a  sovereign  attribute.  The  mode  of  ascertainment  and  col- 
lection of  the  tax  is  a  matter  of  legislative  discretion.  What 
the  legislatare  may  do,  as  a  general  thing,  it  may  do  in  its 
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own  way  and  at  its  own  time.  There  is  a  general  power  to  tax; 
there  is  no  restriction  of  mode,  nor  is  there  any  limitation  of 
time  by  the  organic  law.  Unless  restrained  by  the  constitu- 
tion, the  legislature  have  plenary  power  over  the  subject. 
Upon  what  principle,  then,  can  it  be  contended  that  the  legis- 
lature cannot  as  well  make  a  man  pay  his  taxes  when,  from 
accident  or  oversight,  or  his  own  remissness,  the  time  for  pay- 
ment has  passed,  or  the  mere  mode  of  charging  him  has  not 
been  followed,  as  they  could  in  the  first  instance  direct  the  taxT 
Why  should  he  be  discharged,  or  the  power  of  the  government 
over  him  or  his  property  be  remitted  from  accident  or  mistake? 
Justice  does  not  require  his  release,  and  we  see  nothing  in 
technical  law  which  authorizes  it.  It  is  not  less  a  tax,  nor  a 
tax  due  by  him,  because  of  this  circumstance  from  which  he 
claims  exemption.  Though  he  can  only  be  held  to  pay  ac* 
cording  to  law,  we  know  of  no  reason  or  rule  which  disables 
the  legislature  from  making  that  law  as  well  at  one  time  as 
another,  or  by  one  series  of  acts  as  another,  and  as  well  after 
an  informal  assessment  or  no  assessment  as  before. 

The  question  is,  as  to  the  mere  power  of  the  enforcement  of 
a  duty;  and  the  exercise  of  the  power  may  be  made  at  anj 
time,  so  long  as  the  duty  remains. 

We  think  it  is  wholly  immaterial  to  consider  whether  these 
taxes  be  debts  in  the  sense  of  money  obligations  existing  by 
contract.  The  government  has  the  same  right  to  enforce  a 
duty  as  a  debt,  and  may  enforce  it  in  the  same  way;  the  cir- 
cumstantial difference  between  the  two  classes  of  obligations 
is  nothing,  so  far  as  the  power  of  the  government  is  concerned, 
between  a  man  voluntarily  binding  himself  to  pay  money  to 
the  gpvemment,  and  the  government  binding  him  to  do  so, 
when  he  has  no  option  but  to  obey:  See  Moore  v.  Patch,  12  CaL 
270;  Cowell  v.  Doub^  Id.  274;  KeUey  v.  Abbott,  13  Id.  609; 
Green  v.  Craftj  28  Miss.  70.  If  the  assessment  be  necessary  to 
create  the  obligation,  the  complaint  avers  that  the  assessment 
was  made.  What  informality,  if  any,  exists  in  this  assessment, 
or  in  the  proceedings  under  it,  we  are  not  advised.  The  assess- 
ment list  must  ascertain  the  sums  due  for  taxes,  as  we  sec  no 
other  mode  of  arriving  at  them,  and  the  assessment  must  have 
been  made  substantially  in  pursuance  of  the  law;  it  must  have 
been  made  by  the  proper  officer,  and  contain  the  names,  de- 
scription, amoimt,  etc.:  See  Wood's  Digest,  sec.  4,  p.  615.  But 
it  is  not  necessary  to  say  more  than  that  the  legislature  Las  a 
right  to  prescribe  the  ndes  of  evidence;  and  though  this  prio* 
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dpie  may  have  its  limitationSy  yet  we  think  the  legislature 
anthoriz^  to  give  the  documents  and  official  papers  of  public 
officers  the  effect  of  prima  Jade  proof  of  the  facts  recited  in 
them,  especially  when  the  rule  is  made  to  apply  only  to  future 
cases.  This  provision,  making  the  assessment  prima  fadt 
proof,  merely  touches  the  remedy,  and  therefore  is  not  obnox* 
iotis  to  any  constitutional  objection. 

3.  Nor  do  we  see  why  the  claim  for  damages  is  not  author* 
ized.  These  are  designed  as  a  penalty  to  cover  costs  and  ex- 
penses of  prosecuting  suits,  and  would  seem  to  be  embraced 
by  tbf"  general  power  of  the  legislature  to  impose  terms,  or 
conditions,  or  costs  in  certain  cases.  If  treble  costs  had  been 
given  in  this  class  of  cases,  no  questions  could  have  been  made 
of  the  power  of  the  legislature  to  make  the  requisition.  We 
see  no  difference  between  this  and  the  damages  prescribed. 
The  same  observation  applies  to  attorney's  fees. 

4.  The  question  of  the  legality  of  the  tax  for  the  wagon-road 
and  for  the  agricultural  hall  has  been  decided  in  several  cases: 
faiiiixm  V.  SuperviaorSj  13  Cal.  175;  Blanding  v.  Burr,  Id.  843. 

5.  There  is  nothing  in  the  point  as  to  the  publication  of  the 
delinquent  list.  The  liability  of  the  defendant  to  pay  her  taxes 
preceded  the  -publication  of  the  delinquent  list,  and  upon  that 
liability  she  is  sued. 

6.  We  think  the  technical  points  on  the  complaint  not  well 
taken.  The  averments  of  the  levy  and  assessment  of  the  tax 
are  sufficient,  under  the  act  oC  1860,  leaving  to  the  defense  to 
show  that  the  defendant  was  not  liable.  Such  seems  to  be  the 
evident  design  of  the  act. 

Jucigment  affirmed. 

Fdeld,  C.  J.,  and  Cope,  J.,  concurred. 


[   POWBB  OF  LlOULATUBB  TO  SUPFLT  DvnCTS  IN  A«lllWMB>n»  IQB  TaXSS.— 

Cniative  statatos  designed  to  remedy  defects  or  irregnlarities  in  tax  proceed- 
ing sre  of  frequent  occurrence  and  very  necessary;  for  since  the  right  of  taz- 
>tion  is  vested  in  the  legislature  as  a  sovereign  power,  and  therefore  tax  pro- 
ceedings rest  for  their  legality  wholly  upon  statute,  any  deviation  from  the 
provisions  of  the  statate  is  without  right  or  authority;  and  thos,  in  the  ab- 
■ence  of  curative  statutes,  a  slight  or  unimportant  error  or  inegularity  of  a 
tax  officer  would  render  all  tax  proceedings  void  and  incapable  of  enforcement^ 
when,  practicaUy,  no  one  has  been  injured  by  the  officer's  mistake  or  omission. 
The  power  of  the  legislature  to  pass  such  statutes  has,  within  certain  limita- 
tions, been  frequently  affirmed  by  the  judiciary.  When  vnooostitationalf  it 
Is  because  they  impair  vested  rights,  or  take  property  withoat  dne  prooaw  el 
law.. 

Curative  tax  laws  are  of  two  kiQds-^  retrospective  and  prospective;  that  lib 
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those  that  are  designed  to  core  defects  in  tax  prooeedings  which  haTe  alretdj 
taken  place,  and  those  which  pnipose  to  remedy  errors  and  irregolaritifli 
which  may  occor  in  fatnre  tax  proceedings.  Some  statatee  are  both  retroepeo- 
tive  and  prospectiTe.  Retrospective  curative  acts,  being  retroactive  in  charac- 
ter, are  more  frequently  open  to  the  objection  that  they  operate  to  diveet  vested 
rights,  or  to  take  property  without  due  process  of  law.  Tlie  chief  basis  of 
their  validity,  however,  consists  in  the  fact  that  taiation  is  a  sovereign  power 
vested  in  the  legislature^  and  what  proceedings  the  legislature  could  have 
originally  dispensed  with  it  may  afterwards  declare  to  be  immaterial  and  un- 
necessary, for  in  such  matters  aa  these  no  one  can  be  said  to  have  a  vested 
right:  ^T.  Bi^ah,  82N.  Y.  204. 

CoNsnTunoNAiJTT  ov  Retboaoitvb,  Cokativx  Statutb. — proceedings 
in  the  assessment  and  collection  of  taxes  which  the  legislature  might  have 
dispensed  with  or  made  immaterial  in  the  statute  under  which  the  prooeed- 
ings are  taken  may  be  dispensed  with  or  made  immaterial  by  a  8tatut»  passed 
after  the  prooeedings  have  been  taken,  and  acting  retroactively,  and  thus 
defects  in  those  proceedings,  or  the  omission  altogether  of  proceedings  which 
might  have  been  originally  dispensed  with,  is  cured:  Gooley's  Gonst.  lim.  371 ; 
Baoehange  Bank  Tax  Cases,  21  Fed.  Rep.  99;  Bmpcria  v.  NorUm,  13  Kan.  fi^; 
LewU  V.  Eastflyrd,  4A  Conn. '477;  Fonter  v.  Forster,  129  Mass.  666;  Boardnum 
V.  BedwUhf  18  Iow%  292.  Laws  passed  to  remedy  the  defective  executicn 
of  powers,  though  retrospective  in  their  operation,  are  not  necessarily  nnoon- 
stitutional:  SUOe  t.  (%  (/Newark,  27  N.  J.  L.  185;  People  v.  Svpenitors,  20 
Mich.  95.  A  person  has  no  vested  right  to  a  defense  based  on  mere  infor- 
malities, where  it  does  not  affect  his  substantial  equities:  T^  v.  Buffalo,  88 
N.  Y.  204.  As  the  legislature  has  the  undoubted  power  to  prescribe  such 
formulas  as  to  it  may  seem  proper  with  regard  to  the  levy  and  oolleotioa  of 
taxes,  it  also  has  the  constitutional  power  by  retroactive  legislatian  to  dis- 
pense with  the  necessity  of  the  prescribed  formulas,  to  cure  irregularities  in 
the  observance  thereof,  or  to  obviate  the  evils  of  their  non-observance: 
Vaughn  v.  Swaytie,  56  Miss.  704.  If  an  act  omitted  to  be  done,  creating  a 
defect  in  a  proceeding,  be  such  that  the  legislature  might  have  dispensed  with 
its  performance  by  a  prior  statute,  then  a  subsequent  statute  dispensing  with 
it  retrospectively  must  be  held  valid,  especially  when  the  proceeding  is  not 
complete  before  the  defect  is  so  cured:  Bldht  v.  People,  109  HI  504.  Retro- 
spective statutes  are  valid  which  confirm  informal  or  irregular  assessments* 
so  that  the  taxes  may  be  collected  in,  the  future,  but  not  undertaking  to  give 
force  to  illegal  seizures  or  sales  of  property  already  made:  Fanter  v.  FonUr, 
129  Mass.  566.  But  the  power  of  the  legidature,  by  curative  acts,  to  legalize 
defective  proceedings  under  previous  statutes,  is  dependent  on  its  continued 
or  present  power  to  authorize  proceedings  like  those  sought  to  be  legalized. 
A  special  act  to  cure  defects  in  the  assessment  and  collection  of  taxes  of  a 
town  is  invalid  where  under  the  constitution  the  legislature  has  no  authori^ 
to  pass  any  special  law  for  the  assessment  and  collection  of  taxes:  Kimball  v. 
Toum  qfBoaendale,  42  Wis.  407. 

On  the  other  hand,  the  legislature  cannot  do  by  a  curative  or  retrospective 
act  what  it  could  not  have  previously  authorized:  NatiomU  Bank  v.  CUy  qf 
lola,  9  Kan.  689;  BuUer  v.  Superviaors,  26  Mich.  22.  It  cannot  legalize  a  tax 
which  it  could  not  authorize,  such  as  a  tax  in  assistance  of  a  private  enter- 
prise: National  Bank  v.  City  qflola,  9  Kan.  689.  A  tax  levied  by  a  dty  on 
real  estate,  not  originally  included  in  such  city,  is  not  made  valid  by  a  sub- 
sequent statute  authorizing  the  extension  of  the  city  limits  so  as  to  include 
the  property:  AtcfUson  etc.  7?.  /?.  Co.  v.  MaquUkin,  12  Id.  301.    The  total 
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feek  of  aaH«n«i  emH*  be  eoMd,  lor  tliii  ii  aa  iniwiHiil  elameBt  In  kgU 
tuEitioBy  apportioiEBiflni  bemg  indiapaHable  to  this  end:  JftTOIniT.  Boiecfisli 
•  Fk.  St.  160;  CbmmmJB/  Baith  t.  WwfdakU,  14  Id.  404»  400;  ^fetoorf  t. 
TVsasr,  66Id.  374;  SUwardY.  Shot^ftii,  13  8erg.  4R.  860;  BraUom w,  ARte^ 
€U,  1  Watte Jta  810;  MiUer  r.  ffaie,2iVsL  St.  432;  McR^ftoldB  ▼.  Xofve». 
terger,  57  Id.  13*  The  wut  of  a  notioo  reqiiired  by  the  constitatioQ  fe  hi 
iaeonUe  deiect:  WUmm  •▼.  ire£mfia»  68  BL  43.  Of  ooone,  anythiiig  re- 
mixed by  the  oonstitatUHi  for  the  yalidity  of  a  tax  ouiBot  be  dispoiMd  wHh 
hj  the  leginlatnie^  either  retroaotiTely  or  proepeotively. 

Tl»  liability  to  ahoee  which  neoeuarily  alteehee  to  reirwpeqti¥e  legidnttoB 
kas  ao  Btrangly  inflaenoed  the  people  of  eome  statee  that  they  have  ejipiee4y 
forbidden  by  their  oonetitiitioai  the  paesage  d  aay  retroaetire  laws.  Jn 
audi  states,  retrospective  curative  tax  laws  eoeld  not  be  passed.  Frovislais 
el.  tills  kind  are  contained  ii  the  oonstitations  of  Tioiiieiana,  Kew  Hampshire^ 
MissoQiiy  Tennessee^  and  Texas.  In  Missoori  legislation  for  the  enfored> 
■MBt  of  bade  taxes  is  not  enjoined,  if  no  new  oUigatton  is  imposed:  8taU  r. 
iBemam,  70  Mo.  441;  sse  WdUhnr^.  JOUg^  60  Id.  34a 

EfrauT  or  Bjbeboiotivb  BTiTom  itpon  Pkmdiho  Sum  and  Jvdgiixiitb.^- 
It  is  no  objection  to  the  validity  of  a  curative  statute  that  it  is  passed  whUe 
enits  are  pending,  and  was  intended  to  cnre  defective  proceedings  involved  in 
the  pending  suits.  The  court  must  apply  the  statute  in  the  pending  suits: 
MUler  V.  GrafuMm^  17  Ohio  St.  1;  CowgiUv.  Long,  15  BL  902;  ffepbumv.  Ourt^ 
7  Watts,  30O;  Maporetc  r.  State,  82  K.  J.  L.  453.  So  long  as  the  tax  remains 
nncollected,  the  curative  statute  will  be  effectual:  CowgUl  t.  Long,  15  IlL  2Q2L 
A  writ  of  eerthrat'i  was  dismissed  where  a  defect  in  the  asssssment  was  cured 
by  a  special  act  after  the  writ  was  sued  out:  State  ▼.  Apgar,  31  N.  J.  L.  350. 
A  curative  statute  cannot,  however,  affect  cases  already  passed  to  judgmentt 
Land)ert9on  v.  ffogan,  2  Pa.  St.  22;  People  v.  Supervisorst  26  Mich.  22.  The 
legislature  has  no  authority  to  reverse  judgments  directly  or  indirectly,  and 
a  legislative  act  legalizing  a  tax  roll,  and  healing  defects  therein,  will  be  so 
construed  as  not  to  affisct  an  existing  judgment  for  trespass  against  the  col- 
lector for  seizing  and  selling  property  to  satisfy  the  illegal  tax:  Jfoser  t. 
White,  29  Mich.  09. 

Von)  AHBBWMETrra  OAmror  bx  Cubed. — ^llie  power  of  the  legislature  to 
cure  defects  in  saaessments  or  other  tax  proceedings  is  limited  to  irregular- 
ities. Curative  laws,  whether  retrospective  or  prospective,  cannot  validate 
or  legalize  an  assessment  which  is  void  for  a  want  of  jurisdiction  or  authority 
to  make  it:  People  v.  HoUaday,  25  Cal.  300;  People  v.  CkAdtree,  44  Id.  323; 
People  V.  Lynch,  51  Id.  16;  Brady  v.  BSng,  63  Id.  41;  Sckumadoer  v.  Tober- 
man,  56  Id.  508;  People  v.  McCuney  57  Id.  153;  HaH  v.  ffenderaon,  17  MidL 
218;  Prindle  v.  Campbell,  9  Id.  212;  Doughty  v.  Hope,  3  Denio^  594;  PetUum 
</  Ileam,  96  N.  Y.  378;  Stephan  v.  Daniels,  27  Ohio  St.  527;  WeOser  v.  iVrf- 
(er,  18  Id.  85;  Uphgton  v.  OmaU,  24  Id.  232;  Hamilton  v.  Fon  du  i^a<v  25  Wis. 
490,  495;  Dean  v.  Borehsemus,  30  Id.  236;  see  Hodgdon  v.  Burleigh,  4  Fed. 
Rep.  111.  For  this  would  be  creating  an  obligation  where  none  existed  be- 
fore, and  taking  property  without  due  process  of  law:  People  v.  Holladay,  25 
CaL  300;  Brady  v.  King,  53  Id.  41.  An  assessment  made  by  an  officer  with- 
out authority.  People  v.  Chldtree,  44  Id.  323,  or  levied  by  a  board  of  supervi- 
sors that  had  no  jurisdiction  to  do  so»  Brady  v.  King,  6Z  Id.  41,  Ib  void,  and 
not  curable  by  statute.  The  legislature  cannot  validate  an  assessment  void 
for  want  of  uniformity  and  equality:  People  v.  Lynch,  51  Id.  15;  Brady  ▼. 
King,  53  Id.  41;  Dean  v.  Borchaeniua,  80  Wis.  236.  A  tax  in  assistance  of  a 
private  enterprise,  National  BanJtY.  dtiyqf  /o2(i,  OKan.  680,  or  kicking  any 
Am.  Daa  Vol.  LXXVI-84 
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oonstitatioiud  reqiiizeinent8»  oaniiot  be  legaliied:  Bee  Mpra^  "Gooslitiitional- 
ity  of  BetroeotiTe  Statatos.'*  An  ■inwiiiimt  ▼oid  becMoee  pert  at  tiie  taacrfik 
property  has  been  omitted  oannot  be  yalidafeed:  People  t.  Lffmeh,  51  OtL  UL 
See  iifoJUmi  etc  B.  E.  Co,  t.  MajMHn,  12  Eaa.  ML  A  oonfiniMitMn  by  ft 
city  oonncil  of  »  Toid  ■mwiiwiiit  oannot  make  it  good:  Dm^^  t.  Efepe^  9 
TkoBda,  694;  aee Hodgdxmy.  BwrktgK  4 Fed.  Bep.  111. 

A  general  act  Talidating  ''aJl  ■imwiiitmti  heretofoge  laid  on  wud  ci^  inSL 
not  Talidate  one  wbidi  waa  hod  withoat  any  anthority  or  jnriadictioni  Peopk 
r.  i^foofci;^  71 K.  Y.  40S.  A  atatnte  declaring  tiiat  an  Miwaimnnt  for  local 
unproTementa  ahaU  not  be  vacated  for  any  defect^  «»»'—■«»»,  or  inegolari^ 
will  not  core  an  aaMannent  made  witfaoat  antliarity  of  law,  as  where  an 
aaaeasment  waa  laid  by  »  board  of  anperviaora  withoat  the  Jnziadiotional  pr^ 
requisite  of  an  apportionment  made  by  the  commiaatoner  of  pnblie  woika  of 
the  share  of  the  ezpenae  tobe  charged  npon  the  property  benefited;  PetHkm 
qfSecamt  96  Id.  878^ 

"What  ia  to  be  deemed  a  want  of  jorisdiotion  may  in  some  eaeea  be  aqae» 
tion  of  no  little  nicety,  especially  in  the  caae  of  local  ta¥itiiin  Hie  loeal 
anthcritiea  take  their  powers  from  the  states  and  their  acts  are  Toid  whan 
nnanthoriaed  by  prerioiis  law.  But  if  a  town,  withoat  authority,  were  ta 
contract  a  debt  for  a  town  purpose,  the  debt  might  nndoabtedly  be  yatU 
dated  by  retrospectiTe  legislation:  See  Booth  t.  Woodbmry,  32  Cknn.  118; 
OoweU  T.  ffofkiieon,  45  N.  H.  9;  LomU  t.  OUeer.  8  Allen,  247|  Corner  t. 
Folaomt  13  Minn.  219;  Board  qfCommMomero  ▼.  Bemu,  26  Ind.  110;  T<qrlor 
T.  Thcmpaon,  ^  BL  9.  See  also  Jfay  ▼•  A>&M^  2)  Wis.  93.  The  legis- 
latare  may  sanction  an  improvement  it  mi^^t  have  anthcriaed,  and  may 
order  an  assessment  for  its  cost:  Matter  qfSaeheUt  74  K.  T.  96.  Bat  in  such 
cases,  there  is  commonly  a  general  power  to  incor  town  liabilities^  and  the 
paroouiar  debt  is  not  void  for  want  of  power  to  act  upon  the  aubjeot^  but 
because  the  power  conferred  is  so  restricted  as  not  to  embrace  it.  There  is 
room  for  saying,  therefore,  that  the  case  is  rather  one  of  irregularity  than  of 
want  of  jurisdiction.  What  is  more  important  is,  that  in  such  a  case  there 
is  no  adversary  or  respondent  party;  the  town  is  acting  for  itself  ezduaively, 
and  against  no  one.  Where,  however,  the  town  proceeds  to  levy  a  tax 
without  authority,  the  case  is  different;  it  is  then  proceeding  m  jjustem 
against  individuals,  who  would  be  entitled,  if  the  proceedings  were  legal,  to 
have  notice  and  be  heard  in  various  stages.  If  the  proceedings  are  unanthor 
iied  by  law,  no  one  is  legally  or  morally  bound  to  take  notice  of  them,  or  can 
have  a  legal  hearing  in  respect  to  them,  and  a  retrospective  affirmance  would, 
in  effect^  establish  valid  claims,  without  opportunity  to  be  heard.  It  is  not 
believed  this  is  competent:  See  Commieekmare  v.  Carter,  2  Kan.  115;  T^UHbridgt 
V.  Smith,  48  Vt.  648;  Bkhmond  eU,  B,  Co.  v.  Qmmiuhnere,  84  N.  a  504:" 
Cooley  on  Taxation,  2d  ed.,  302,  303.  Where,  however,  the  tax  ia  intrinaio> 
ally  illegal,  as  where  it  violates  the  rules  of  equality  and  uniformity,  or  is 
levied  for  a  purpcee  for  which  taxation  is  not  permissible,  as  for  and  in  aid  of 
a  private  enterprise,  here  there  can  be  no  doubt  that  the  legislature  has  no 
power  to  validate  such  a  tax.  Having  no  power  to  authoriae  it  originally,  it 
certainly  cannot  legalise  it  retrospectively,  and  most  assuredly  not  prospect 
ively:  Seotfupra;  National  Bank  v.  CUjf  qf  Ida,  9  Kan.  689;  Conwayr,  Oabk, 
87I1L82;  Hart  v.  Hendereon,  17 Mich.  21S;  Deamy.Borehaemm$,20WvL73&. 

Contrary  Authority. — ^There  are  a  few  conflicting  authoritiea  mostly  concern- 
ing local  or  municipal  taxation  in  respect  to  which  Judge  Cuoley  aays  the 
question  of  jurisdiction  is  one  of  no  litUe  nicety. 

In  Minnesota,  towns  were  allowed  by  law  to  pay  bounty  to  aoldier%  b«t 
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were  not  allowed  to  iasne  their  bofQds  therefor.  Bat  it  wm held  that  asabe»» 
quent  act  of  the  legislatim  ratifying  town  boodalHRied  withoat  authority  tern 
such  purpose  waa  Talid,  and  gave  the  holdani  of  the  bonds  a  right  of  action 
thereon:  JCviitis  t.  JVtMJbSn»  18  Minn.  127.  And  in  Prim  t.  Wei$Mtifnrg  8cko<4 
Diatrkt^  SI  Fa.  St.  433;  whidi  was  also  a  case  of  a  local  boonty  tax»  it  waa 
held  that  the  lugtslatnre  ooold  euro  a  want  of  antbority  in  levying  tiie  taz» 
thoogh  thereby  a  ti^^  of  aetion  wliioh  had  been  Tested  in  a  person  ahoald  be 
divested.  ,(>f  this  oaaeJndge  Coolly  sayai  **  Bat  the  bounty  tax  in  this  caaa 
was  not  the  sole  tax  leried;  it  was  additional  to  other  leriesy  and  the  tsx* 
payer  had  all  legd  eppottonities  to  be  heard.  The  ubub^"  he  saysy  "may  ba 
said  of  gVicfarT.  JmHen,  34 Qa.  370."  Inthelattsrcase»  thetsxwasalooal 
tax,  and  it  was  held  that  thoogh  levied  without  anthority,  a  sabseqiient  rati- 
fication by  the  lugtslatnre  validated  it. 

In  the  District  of  Golnmbia^  assessmanti  made  withoat  anthority  may  ba 
confirmed  and  validated  by  sabeeqnent  aot  of  congress,  provided  no  interven- 
faig  rights  an  thereby  impaired:  MaUimify  v.  Dktrki  qf  OdhmMi,  97  U.  & 
687»  689,  et  seq. 

Li  lowa^  the  eases  aUow  defeats  in  tax  proceedings  to  be  cored  onder  the 
statotes  of  that  state  which  elsewhere  it  is  apprehended  woold  be  held  jnria> 
dictional,  andoiot corable:  Qt^SldridgeT.  JCiieAA  27 Iowa,  160;  McOnadfr. 
Stxitm^  29  Id.  366;  Emrkf  v.  PcmO,  31  Id.  64;  Rima  v.  Cowan,  Id.  126; 
7%ofNa0V.M:^82ld.71;  ^Temienofi  v.  OSoer,  Id.  612;  ^aft^  v.  CUZoaan, 
Id.  461;  War$  v.  Lktle,  35  Id.  234;  J^reif  v.  Brokaw,  Id.  605;  Oenthar  v. 
^Wfer,  36Id.  604;  Sible^y.  Btaii$,401d.  429;  RaUroad Ok  y.  CamttCoMni^, 
41  Id.  163.  Ihe  distjnctinn  between  legislation  which  attempts  to  core  tha 
acts  of  officem  void  for  informality  or  mistake,  and  that  which  seeks  to  legalize 
offioial  acts  void  for  want  of  anthority,  is  not  recogniied  in  Iowa:  Iowa  R,  R, 
Lcmd  Ox  V.  Boper^  39  lowa^  112.  Therefore  taxes  levied  withoot  anthoritj 
floay  be  validated  retrospectively:  Id.;  Boardman  v.  BechoUh,  18  Id.  292. 

In  two  eases  in  Gblif omia  it  was  held  that  an  act  attempting  to  validata  a 
void  assessment  if  it  has  any  effect  does  not,  by  relation,  make  the  aaseesment 
valid  aa  of  the  date  when  it  was  levied,  bat  only  validates  it  at  the  date  d 
the  passage  ol  the  aot:  Rei»  v.  Cfragr,  6i  Gal.  86;  People  v.  (yNetl,  Id.  9U 
Peopk  V.  Kkurmm,  Id.  92.  The  inference  io  these  caaes  that  a  void  aasess 
ment  may  be  proapeotively  validated  is,  however,  mere  didmiu 

D^ed  qf  Deprkimg  Tax^jpayer  qf  Opportumtif  io  be  Heard  eaimot  be  Curedi 
If  a  party  has  been  illegally  deprived  of  the  opportanity  to  be  heard  in  op* 
position  to  the  assessment^  the  defect  is  jansdictional;  Oooley  on  Taxation, 
2d  ed.,  306.  Ask  aot  purporting  to  validate  aaaeasments  is  void  if  it  denies 
the  tax-payers  the  right  to  be  heard  or  violates  the  role  of  nniformity:  Albanp 
CU^NaL  Bankr.  JToJ^,  20  Blatchl  341.  It  being  within  the  power  of  tha 
legislators  to  provide  for  the  coUeotion  of  a  tax  by  a  system  which  reqoirea 
the  tax-payers  to  pay  in  advance  of  an  opportanity  to  be  heard,  but  permita 
them  to  have  a  sobseqaent  hearing,  and  to  obtain  restitntion  if  reetitntion 
ought  to  be  made^  a  statnte  is  constitational  which  ia  this  way  validates  n 
tax  which  was  invalid  becaose  the  tax-payer  had  been  denied  an  opportanity 
to  be  heard:  Sboehamffe  Bank  Tax  Cams,  21  Fed.  Rep.  99. 

Wand  qf  VakuOkm  ecumoi  be  Cured,  We  have  seen  the  total  want  of  an 
MSHiiBiiiiMiiit  cannot  be  cored,  this  being  an  essential  element  of  a  valid  taxt 
See  mpra,  "  Ckmstitotionality  of  Betroactive  Statotes.  **  So  a  want  of  valna* 
tion  renders  an  assessment  void,  and  the  defect  cannot  be  remedied  by  oorativa 
Btatoteo:  People  y.  McOreery,  ^  GaL  432;  PeopU  y.  Savinge  Unitm,  21  Id.  13S 
(in  which  the  vahiation  was  defective  in  not  indicating  whether  the  amoont 
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•Mwd  fa  ftgtma  was  doHan  or  cents).  AMeMment  witiuNit  bbj  TBlnatioii, 
wh«re  hj  statute  the  power  to  lay  one  is  lindfted  to  one  half  the  yaine  of  tte 
Ikod,  is  laid  wiliioat  anthority  of  law,  and  therefore  not  cored  hy  a  statate 
iRThich  provides  that  irregularities,  defects,  etc.,  shall  not  defeat:  Matter  qf 
Benmd  JEf.  B,  CHmrckj  66  N.  Y.  396.  A  statute  may,  however,  core  defects  cr 
em)rs  in  the  details  of  making  the  valuation,  provided  a  valuation,  good  hi 
•abstance,  has  been  made  by  the  assessor,  though  in  mode,  form,  etc,  not 
confbrming  to  the  statute:  PeopU  v.  McCreery,  34  CaL  432. 

Legislatuhx  gaknot  Maks  Tax  Deeds  and  Assessmbht  CoKGLnsivi 

J&VTDENCE    OV    EeOULARITT    OF    PbIOB    ESSENTIAL    P&OOEEDINOS:     Note    tO 

JCackaon  v.  Skepard,  17  Am.  Deo.  508,  509.  In  general,  it  may  be  said  that  it 
'is  not  in  the  power  of  the  legislature  to  lay  down  conclusive  rules  of  evidence 
hy  way  of  obviating  defects  in  tax  proceedings,  for  this  would,  in  efifecti  be 
•denying-  the  other  party  a  hearing:  Cooley  on  Taxation,  2d  ed.,  298,  299.  A 
ctatute  making  a  tax  deed  conclusive  evidence  of  the  regularity  of  all  prior 
proceedings  is  unoonstitntional,  as  depriving  a  person  of  his  property  with- 
out due  process  of  law,  so  far  as  respects  the  essential  prerequisites  for  the 
exercise  of  the  taxing  power,  such  as  assessment,  levy,  sale,  and  the  like: 
JfcCready  v.  SexUm,  29  Iowa,  356;  Powers  v.  Fuller,  30  Id.  476;  Corbin  y. 
ma,  21  Id.  70;  WTUte  v.  Flynn,  23  Ind.  46;  Tayhr  v.  Mtk*,  5  Kan.  498;  S.  a, 
7  Am.  Itep.  558;  Wrighl  v.  Cradkbaugh,  3  Nev.  341;  Smith  v.  Sherry,  54  VTi^ 
tI4.  The  legislature  may  make  a  tax  deed  prima  fadt  evidence  of  title,  bnt 
not  conclusive  evidence  as  to  matters  which  are  vitally  assential  to  any  valid 
exercise  of  the  taxing  power.  Therefore,  in  an  action  of  ejeetment  upon  a 
tax  title,  notwithstanding  the  provision  of  an  act  of  the  latter  nature, 
-  evidence  was  admissible  for  the  purpose  of  showing  that  the  land  had  not 
^heen  assessed  in  the  name  of  the  real  owner,  or  of  any  former  owner,  or  of 
-any  tenant  or  occupant  of  the  land:  Abbott  v.  Lindenbower,  42  Mo.  162;  S.  C, 
46  Id.  291. 

A  tax  deed  may  be  made  prima/ade  evidence  of  the  regularity  of  aU  prior 
proceedings:  McCready  v.  Sexton,  29  Iowa,  356;  Tayhr  v.  Miks,  5  Kan.  498; 
8.  C,  7  Am.  Rep.  558;  Qroeabeck  v.  Sedey,  13  Mich.  329.  An  assessment 
though  invalid  may  be  made  prtma  fade  evidence  of  the  amount  justly  due: 
Olmsted  Co.  v.  Barber,  31  Minn.  256. 

A  tax  deed  may,  however,  be  made  conclusive  evidence  that  mere  matters 
•f  form  have  been  properly  complied  with:  Alibott  v.  Lindeithonoer,  42  Mo.  162; 
S.  C,  46  Id.  291;  Smith  v.  Cleveland,  17  Wis.  556.  And  a  statute  making  a 
tax  deed  conclusive  evidence  a  to  the  regularity  of  all  prior  proceedings  is 
valid  and  efifectual  in  making  it  conclusive  as  to  mere  non-essentials  or  mat- 
ters merely  directory:  McCready  v.  Sexton,  29  Iowa,  356.  Under  a  provision 
that,  before  issuing  a  warrant  for  collection  of  a  local  assessment,  the  assess- 
ment shall  be  examined  and  certified  as  correct  by  street  commissioners  and 
the  attorney  and  counselor  of  the  city,  which  certificate  shall  be  conclusive 
evidence  of  the  regularity  of  the  proceedings,  it  has  been  held  that  the  certifi- 
cate would  cover  only  the  formal  proceedings,  and  would  not  determine  the 
fact  that  the  assessment  was  made  against  the  proper  person:  Newell  v. 
H^heeler,  48  N.  Y.  486. 

In  Iowa,  the  deed  may  be  made  conclusive  that  the  mere  nle  waa  aoocnding 
to  law:  McCready  v.  Sexton,  29  Iowa,  856;  Ware  v.  Little^  85  Id.  234;  J^r^ 
w.  Brokaw,  35  Id.  505;  Sibley  v.  BuUie,  40  Id.  429. 

What  Detects  in  Assessments  may  be  Cukbd— OoKATiyB  Aora  should 
BE  LiBBRAXJiY  CONSTRUED:  See  Beers  v.  Peopk,  83  UL  488;  BMKrSnf^km  y« 
ifuidc,  47  Iowa,  222;  State  v.  Montclair  etc  B.  B,.  43  N.  J.  L.  624. 
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Irttgutianiks  ami  It^fhrnaatUm  in  AnmsminU  moff  i^  CkmU  Aogk  T.  /Tiite 
cb^,  25  GaL  aOO;  P9opk  ▼.  CMdtree,  44  Id.  323;  ffartyr.  Htmiemm,  S7  Uich* 
218;  Mafor  etc  t.  8iat€,  82  K.  J.  L.  453;  State  ▼.  IFte,  12  Kab.  ZIZ;  Aatm 
^  J/ciyor,  62  N.  T.  580;  ^ott<m  t.  ClnAond,^  35  Ohio  St  31&;.AiMT.  Oltttf^ 
latid,  17  Wis.  556;  Wiiherspoan  v.  />iaicafi,  4  Wall.  21Q,  212.  Jf  .tha  Ju- 
payer  has  been  injured  by  such  irregolaritiaB  or  informalitiai^  .hia  iroBHeds 
la  against  the  aaseiacMr:  Thatcher  t.  Ptople,  79  HL  597;  WUkkfiim  M.  MmkiK 
7  Pick.  106;  Frtmanr.  Kemiey,  15  Id.  44;  Baker  y.  AUtm,  21  Id.  882;  JMtk^ 
kimm  ▼.  BUUngSf  4  Qnj,  42;  fferrhnan  v.  SUamts,  43  ICa.  497.  ConrtaJaav* 
BO  power  to  go  behind  aaaeasmenta  legalised  aad  oanfinnad  by  anactt^of  th* 
legiaUtore  to  inquire  into  alleged  errors  and  itregolantiea  in  iba 
PwpU  T.  Todd^  23  CaL  181.  Under  the  IlUnoia  curative  atatot^ 
informalitiea  in  tha  aaaeaament,  levy,  and  collection  of  tazas».not  ajfaflting 
the  substantial  justioe  of  the  tax,  present  no  ground  to  defeat  ita  oflllaetioas 
Sdwards  v.  People^  88  HL  340.  A  prospectlTa  atatnta,  pKMdding  .that  iisegii> 
laritiea  or  defects  shall  not  invalidate  a  tax  araaaassmanty  doaa  not  ewihTSO^ 
SBch  ecToraand  informal itjes  as  go  to  the  jnrisdifitiim  of  tha  offieaia  fthaiy^ 
irith  the  performance  of  the  dnties  imposed,  or  the  validly  of  tbair  aots,  boil 
anly  such  as  do  not  substantially  affact  the  material  atsps  in  the  ,pmnsediiy 
PrmdU  T.  Campbell,  9  Minn.  212.  The  negleet  or  refusal  of  the  oonnl^ 
aifirk,  upon  request  properly  made  in  due  time  by  the  owner  of  all  Jtha  late 
in  certain  blades,  to  include  them  for  nnannnmCTit  in  tha  books  latnmed  t» 
Hie  assessor  in  blocks  and  not  in  lota,  is  on)^  an  informality  in  tfaa-asaassBMoft 
aI  the  property;  the  owner's  remedy  is  an  action  against  tha  cleric:  XhnUktf 
w.  People,  79  III  597. 

Irregularity  in  Mode  qf  EbucuUng  Povoor  to  MaJse  Ameumnd  moff  he  CureA 
The  legislature  may  cure  any  irregularity  or  defect  in  the  form  in  ndach  tha 
power  to  make  the  assessment  haa  been  executed:  People  y.  kfrnoaald,  69 
X,  T.  362.  The  legislature  may  legalize  an  assessment  ioegnlar  in  themod* 
Af  procedure  when  the  municipality  had  jurisdiction  of  the  subjoctimattaB 
jyf^  V.  Bt^ah,  82  Id.  204.  Under  the  Illinois  curative  statute,  no>objectioi^ 
«an  be  made  to  the  mode  in  which  an  assessment  is  made.  If  tiie  pco^ert^ 
■asessed  is  subject  to  taxation,  and  ia  nssessed  no  more  than. its fzatable  shaas- 
of  taxes,  it  matters  not  whether  the  assessment  was  made  in  the  mode; 


«at  by  statute  or  not:  Pacific  Hotel  v.  Leib,  83  BL  602JL11  the  in^ovameai^ 
liar  which  a  city  levies  a  special  tax  is  such  as  the  nRute  autheriaea  it  t» 
inake,  any  error  and  irregularity  in  the  manner  of  proceeding  by  the  ct^  m 
may  officer  thereof  will  not  defeat  a  recovery  far  the  prqper  proportion  of  th» 
«alae  of  the  work  from  the  abutting  owner:  Bmrlkfgtom  v.  Quick,  47  J0W% 


,    Omiseion  to  Adver^ae  or  Secord  CUy  OrdiiMnee  ex  naclta!tae^ 
work  for  which  the  assessment  is  levied,  or  an  irragulariiy  in  adsertiaing  iV 
m&y  be  cured  by  statute:  Eno  v.  Ma^for,  68  N.  Y.  214;  SiMlqfw.  Coaaume^ 
jweaWi,  36  Pa.  St.  29. 

Omia$iomi^Verifieationa$idAlteratiom9mAseeumetttRollmaff^l»Q»n^  Tbrn- 
imperfect  verification  of  an  assessment  roll  by  the  assessor,  or  the  want  of  *. 
eertificate  to  an  assessment  roll,  may  be  cured  retrospeotiinly:  JSinclair  ▼• 
I/eamed,  51  Mioh.  335;  Clementi  v.  Jad^eon,  92  N.  Y.  591;  or  pro^eotiva^ytt 
Tounmm  v.  WUmn,  9  Pa.  St.  270;  Kaehkr  v.  Doltberpuhl,  56  Wis.  480.  Iha- 
omission  of  the  official  title  of  the  BBSOSBOf  after  hia  aignature  to  'the  oath  t» 
ilia  official  return  of  the  valuation  of  real  estate,  and  the  absence  o7  the  efficial 
•eal  of  the  ooanty  clerk  on  the  junta  to  the  oath  of  the  assessor  attanhail  t» 
Mflh  nteniy  and  upon  the  affidavits  of  tha  publication  ol  the  taxioiy 
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tax  sale,  are  mere  in^galaritiea,  and  will  not  inralidata  tbe  tax  pronamTImp 
iMaed  thereon:  Skimp  ▼.  Cmtrai  tte,  R,  R,  Qk,  24  Kan.  547;  SmUk  t.  Obm- 
iand,  17  Wia.  566.  If  listen,  by  any  nnantJiflriied  aota^  nndar  the  lU 
inyalidy  the  legiBlatnre  may,  by  an  act  for  th«t  pnipoee^  declare  aoch  liaft  t» 
be  legal  and  ralid;  tfaii%  where  listers  have  made  alterations  and  correetao— 
in  the  list  after  it  has  been  deposited  with  the  town  dark,  the  reriaed  lisft 
may  be  made  valid  by  an  act  of  the  legialatim  declaring  it  legal  and  valid  as 
altered  and  oorxeoted:  J^om  v.  Weeb,  41  Vt.  090.  Bat  the  kgaliatioB  of 
a  list^  invalid  becanse  not  swoni  to  by  the  liater%  will  not  validate 
provioody  amemed  thereon:  TunbHdg§  v.  SmUh,  48  Id.  MS.  A 
validating  taaras  invalid  becanse  of  the  omission  of  the  anwBsioi  ■  to  veri^ 
the  assessment  xoDs  did  not  validate  a  ssle  made  prior  to  its  passsge  beeanse 
of  the  non-payment  of  snoh  tax:  ClemenU  v.  JadBuom,  02  N.  T.  691. 

Jliitafo  in  NamBqfPermm  Taxtd^—hk  Kew  Jersey,  a  statute  providing  tfmft 
a  mistake  in  the  name  of  the  owner  of  the  land  shoold  not  invalidate  a  tax  was 
sustained:  State  v.  FonderUtt;  83  N.  J.  L.  38.  And  this  curative  statats  wis 
applied  to  a  railroad  company  which  had  socoeeded  to  the  rights  of  •«**«**>irr 
oompany,  where  the  tax  had  been  erroneoosly  ainsiBd  to  the  old  instnail  of 
the  new  company:  State  v.  Mmiidak-  efe.  12.  J?.,  43  Id.  fifi4.  A  sfeatote  of 
Ifsssachnsetts  provides  that  if  '*thsre  shall  be  any  eiTor  in  the  nanw  of  anj 
person  taxed,  the  tax  ainsiBd  to  him  may,  notwithstanding  sooh  error,  be 
collected  of  the  person  intended  to  be  taxed,  provided  he  is  taxable  and  mat 
be  identifled  by  the  asssssors."  This  statats  applied  to  the  case  of  a  perssa 
taxed  l^  Ids  snmame  only:  T^  v.  Hardwki,  6  Met  470l  So  nnder  tbis 
statnte  an  asseesmant  of  land  to  J.  S.  &  Son,  when  the  son  had  no  interest  in 
it^  but  J.  S.  was  the  sole  owner,  was  valid  and  the  tax  was  eoUectible  from 
J.  S.,  if  he  was  the  person  intended  to  be  taxed,  toprove  which  parol  evidanflo 
was  admissible:  Wetthamptom  v.  Searie,  127  Mass.  S02L  Bat  a  sale  of  laai 
for  taxes  sinsiBd  toanother  than  the  trae  owner  will  not  be  valid  agsinst  the 
latter  nndar  this  statnte^  which  partiimlariy  i^pliea  to  the  odleotion  of  tha 
tax,  not  to  the  sale  of  the  land,  where  the  trae  owner  is  not  notifiedi  Sargaal 
V.  BttNi,  7  Gray,  12B.  Under  a  statats  providing  that  no  error,  "^HtrH,  or 
omisnon  shall  invalidate  tax  prooeedingB^  the  misnomsr  of  a  oorporataon  will 
not  defeat  a  tax  against  it:  Farmwcrth  OompoMjf  v.  Raad^  85  Ma.  19L  Bsi^ 
nnder  a  similar  stati^  an  assessment  in  which  the  lands  of  two  persons  were 
asseesed  together  under  one  aggregate  asseesment  was  void:  HandUoa  v.  Jbn 
du  LaCf  26  WIb,  490^  498.  An  asseesment  in  the  name  of  a  person  who  nislhsi 
was  nor  never  had  been  the  owner  of  the  property  woald  be  an  ntteriy  void 
asssssment,  and,  as  against  the  owner  of  the  pruperiy,  cannot  be  made  the 
foundation  of  a  sale  and  conveyance  of  hia  land,  even  by  legislative 
ment:  Abbottr.  JUndenftoMer,  42 Mo.  182;  &  C,  48Id.  291. 

Faibnre  to  Betum  Anemmeai  RoU  ai  l%m$  Freteribed  ty  Xcns.— Ibe 
nte  preeoribes  that  the  tax  lists  or  asssssment  roll  ahaO  be  retained  on  or 
before  a  certain  day.  Is  the  failure  of  the  aaseescMr  to  to  do  so  an  ^"■''tiiirn  sa 
fatal  to  the  validity  of  the  tax  that  the  legislatare  is  powerias  to  care  it?  in 
other  words,  is  this  such  an  eeeential  element  in  Just  taxation  tiiat  it  oannot  be 
dispensed  with  T  The  authoritiee  are  not  together  upon  this  point.  Soma  of 
them  hold  that  inasmuch  as  this  provision  is  designed  to  protect  peisuua  from 
unfair  assessmenti^  and  to  give  them  an  opportunity  to  be  heard  which  they 
might  easily  lose  should  assessment  roll  not  be  returned  on  time^  for  they 
would  then  be  ignorant  when  it  would  be  returned,  it  forms  an  esssntial 
element  of  a  Just  tax,  and  if  omitted  cannot  be  cured,  at  least  not  by  any 
fensral  oorative  statute:    See  Monk  v.  CkmauU  14  HL  223;  BiUmge  v.  IMtitm, 
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15  Id.  218;  Thamet  A(fg,  Co.  ▼.  Lcihropf  7  Conn.  650;  Cooley  on  Taxation, 
2d  ed.,  905.  Bat  iind»  the  pnwent  cnratiye  statnte  of  Illinois,  the  failure  to 
make  the  retam  of  the  aaeeesment  booka  within  the  time  limited  does  not 
render  the  aaseasment  inTalid:  Purrington  v.  People^  79  HI.  11;  Shtrigh  ▼. 
P(vp!e,  Id.  214.  In  Indiana  it-  ia  held  that  a  statute  may  cure  an  incorrect 
basis  of  appraisement^  and  the  failure  of  the  assessor  to  rotnm  his  lists  within 
the  time  aUowed  by  law:  Muneiman  v.  City  €f  Loganrponri,  29  Ind.  533.  And 
in  Mississippi  it  is  held  that  it  is  a  constitutional  exercise  of  legislative  power 
to  enart  that  the  return  of  the  delinquent  list  made  after  the  prescribed  day 
shall  be  as  valid  for  all  purposes  as  if  made  upon  the  day  required  by  law: 
Vaughn  ▼.  Swayzie,  56  Miss.  704.  In  regard  to  this  matter,  it  may  be  said 
that  it  b  undoubtedly  true  that  the  legislature  cannot  retrospectively  or  pro- 
s^^ectively  take  from  the  tax-payer  his  right  to  be  heard  in  opposition  to  the 
assessment^  for  this  would  be  taking  his  property  without  due  process  of  law,  but 
inasmuch  as  the  curing  of  the  above-mentioned  defect  does  not  necessarily 
deprive  him  of  his  right,  it  cannot  be  said  to  be  necessarily  unconstitutional  for 
this  reason;  if  such  would  be  the  necessary  effect  of  the  statute,  then  its  nnoon- 
stitutionality  would  be  oertain.  Furthermore,  the  cases  first  above  cited, 
though  the  reasons  upon  which  they  are  based  are  quite  correctiy  stated  above^ 
areneverthelees  hardly  more  than  decisions  to  the  effect  that  a  statute  in  gen- 
eral terms  purporting  to  cure  errors  and  irregularities  will  not  cover  this  defect 
because  of  the  gravity  of  its  nature.  Curative  statutes  are,  however,  exceed* 
mgly  efflcacioos  and  of  great  public  benefit^  and  should  receive  a  liberal  inter* 
pretation  and  be  enforced,  provided  no  vested  rights  are  destroyed. 

RiAfflKwnnprr. — ^Another  method  of  curing  defects  in  assessments  is  by 
authorixing  a  reassessment.  This  method  of  remedjring  mistakes  is  less  open 
to  abuse  than  any  other  method  of  legislative  correction.  For  it  provides  a 
proceeding  wholly  or  partly  de  noto,  by  which  former  errors  may  be  removed 
and  omissions  eorreoted. 

Where,  however,  the  tax  is  void  originally  because  levied  for  an  an  illegal 
purpose,  it  obviously  cannot  be  validated  by  a  reassessment:  Dean  v.  CharU 
ton,  23  Wis.  '590;  Dill  v.  Boberta,  30  Id.  178;  Plumer  v.  8upervi8ors,  46  Id. 
163;  Byram  v.  DetroU,  60  Mich.  56.  A  tax  illegal  because  in  contravention 
of  the  constitution,  not  being  uniform,  cannot  be  aided  by  a  subsequent  act 
for  its  reassessment:  Deem  v.  Borchseniiu,  30  Wis.  236.  A  statute  which 
purports  to  grant  to  cities  of  a  certain  class  the  power  to  relevy  and  reassess 
in  all  casee  of  insufficient  levy  and  assessment,  though  purporting  to  cure  aU 
defects,  cures  only  those  within  the  power  of  the  legislature  to  cure:  Emporia 
V.  Norton^  13  Kan.  669.  But  if  the  tax  was  void  merely  from  want  of  legis- 
lation to  authorise  it»  it  may  be  reassessed  after  appropriate  legislation  has 
been  had:  MUU  v.  Charkton,  29  Wis.  400;  Mayr.  Hoidridge,  23  Wis.  93;  see 
In  re  Van  Antwerp,  66  N.  T.  261.  In  this  way,  the  defect  of  a  levy  made 
under  an  unconstitutional  statute  may  be  cured:  ChaUamfoga  v.  Railroad  Co,, 
7  Lea»  661;  Tnuieee  v.  Onenihert  19  Fed.  Rep.  895.  The  legisUture  may  an- 
thorixe  a  municipal  corporation  to  reassess  a  tax  or  special  assessment  whioih 
is  void,  or  has  been  adjudged  void,  by  reason  of  any  defect  or  irregularity  ia 
the  proceeding*,  provided  the  proceedings  actually  had  as  the  foundation  d 
the  levy,  were  such  as  the  legislature  might  have  authorised  in  the  first  in- 
stance: XXeon  V.  Barehsenine,  30  Wis.  236.  Where  an  assessment  was  held 
void  by  the  court  because  tho  law  under  which  it  was  made  contained  no 
provision  for  giving  notice  to  the  owners  of  the  lands  to  be  asse  led,  it  was 
proper  for  the  kgislatare,  by  enaotment^  to  provide  that  the  amoi  its  of  the 
niiosled  nmtmaeatn,  with  interest  thereon,  might  be  apportionet  ipon  the 
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dtiy  lots  from  wbioh  tbtMnouiito  wei«  due,  and  lovied  en  tbeiMit  i 
loQ  of  the  town;  the  act  Eeqnixing  that  there  ahoold  be  pnUiahed  »  motloe 
stating  the  time  and  place  at  which  the  Baperriaars  would  meet  to  make 
the  apporticnmentk  and  hear  all  partiea  intereated  in  the  lands:  Lang  y. 
Mkndlf  27  Hnn,  66.  Where  an  asseaameni  for  a  municipal  improvement  is 
inyalidy  the  legialatnre  may  itself  make^  instead  of  anthoriiin^  »  roawciss 
Boent:  In  re  Van  Antwerp,  66  K.  T.  261. 

A  general  law  antheming  a  reassessment  and  relevy  by  cities  *'of  the 
seoond  class,'*  in  all  cases  of  prior  insufficient  aaaeannant  and  levy,  will  cure 
a  defect  in  a  former  assessment  which  might  have  been  made  immatecial  by 
the  legislature  in  the  first  instance:  Bnqioria  ▼.  Nofton,  13  Kan.  669.  Urns 
the  imperfect  verification  of  an  assessment  by  the  nnsemior  does  not  prevent  a 
reassessment:  KaMer  y.  DMeffM,  66  Wis.  480.  And  where  the  tax  ia  void 
for  want  of  an  apportionment  or  for  some  reason  affecting  a  part  only  of  the 
assessment,  »  reassessment  may  be  made  with  the  proper  correctioii%  if  snch 
oorrections  can  be  made:  Dean  v.  OharUon,  27  Id.  622;  Brevooit  v.  DetroU, 
24  Mich.  322;  Cook  r.  Ijmokh  Loecd  Board  ^  ffeaUh,  L.  B.  6  Q.  B.  451. 
That  is,  errora  and  irregnlaritieB  sufficient  to  render  the  assessment  invalid  in 
the  conrts,  bnt  not  going  to  the  invalidity  or  unconstitntionality  of  the  tax 
itself,  may  often  be  corrected  and  validated  by  a  reassessment:  Dean  v.  CAorf- 
km,  23  Wis.  590;  see  BtUler  v.  Supervkora  qf  Saginaw,  26  Mich.  22.  A  re- 
assessment cannot  be  made  oondnsive  evidence  of  the  amonnt  dne:  Phtmer  v. 
Sttperviamre,  46  Wis.  163. 

A  reassessment  may  be  made  in  order  to  reach  property  before  omitteds 
Haneood  v.  I^orih  BrookfiM,  130  Mass.  561;  WhuUng  v.  ffawfey,  18  W.  Va. 
472;  People  v.  Brooklyn  Aaeeaaore,  92  N.  Y.  430;  bat  express  legislative  an- 
thority  is  necessary:  Perry  County  v.  BaUroad  Co.,  58  Ala.  546.  Where  an 
assessment  proves  insnfficient,  a  reassessment  may  be  anthorised:  Buffer  r. 
CUyqf  Toledo,  5  Ohio  St.  225. 

"The  only  cases  in  which  hardship  is  likely  to  be  inflicted  by  snch  legisl»> 
tion  are  those  in  which  a  tax  is  reassessed  npon  an  estate  which  has  changed 
hands  since  the  tax  should  have  been  collected  from  it;  but  a  proper  exami* 
nation  of  the  records  will,  in  most  cases,  lead  the  purchaser  to  a  discovery  cl 
the  liability,  and  enable  him  to  provide  against  it: "  Cooley  on  Taxation,  2d 
ed.,  311.  The  tax  may  bo  reassessed,  although  title  to  the  setate  has  changed 
hands:  Tollman  v.  Janemlle,  17  Wis.  71;  Cross  v.  Jiliboaukee,  19  Id.  509. 

It  is  no  objection  to  a  reassessment  that,  on  the  first  assessment^  some  pe^ 
sons  paid  under  a  stipulation  that  the  payments  should  be  allowed  on  reas- 
sessment: Petty  V.  Myers,  49  Ind.  1;  FcdrfiMy.  People,  94  EL  244.  And  an 
mjuncdon  against  the  collection  of  a  tax  will  not  prevent  a  reassessment: 
Smporia  v.  Bates,  16  Kan.  495.  A  failure  to  require  the  payment  of  a  tax, 
or  the  dedsion  of  the  auditor-general  that  it  is  not  payable,  or  the  receipt  of 
taxes  for  subsequent  years,  works  no  estoppel  as  a^^iinst  the  state:  Dehware 
Divishn  Canal  Co.  v.  CammonweaUh,  50  Pa.  St.  399. 

In  Massachusetts,  a  statute  provides  that  in  case  of  aa  invalid  or  irregular 
tax,  it  may  be  asssssed  "to  the  just  amonnt  to  whidi,  and  upon  the  estate 
or  to  the  person  to  whom,  such  tax  ought  at  first  to  have  been  assessed.* 
This  statute  may  eorrect  an  error  which  extenda  to  the  whole  list:  Ooodrieh 
V.  Lunenburg,  9  Gray,  38.  It  anthorises  »  reassessment  to  the  wife  of  a  tax 
wrongfully  put  to  the  husband  and  abated  the  preceding  year:  Hubbard  v. 
Oarfidd,  I*^  Mass.  72;  see  also  OverMV y.  Foote,  43 N.  Y.  290. 

In  Wif  jnsin,  when  a  tax  isset  aside  for  a  defect  going  to  the  groandwork 
of  the  tr  ^  »  rsaasesimant  is  ordered  under  judicial  supervisicn:  Bradley  v. 
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Lktooh  Co.,  00  Wia.  71;  Woodrt^f  v,  Depere,  Id.  128;  Ba8$  t.  Fimd  du  Lac 
Cbb,  Id.  61ft.  And  when  a  judgment  is  rendered  aetting  aside  a  tax,  a  stay  of 
proceedings  is  ordered  until  reassessment  can  be  had;  Single  y,  SteUm,  49  Id. 
646;  Monroe  r.  Fort  Howard,  60  LI.  22S;  Morrow  y,  Oreen  Bay,  66  Id.  112; 
XM^^fey  y.  Supenfiaore^  49  Id.  649;  Plwner  ▼.  /Sr«perete>ri^  46  Id.  163.  Thm 
legislatare  has  power  to  provide  that  in  actions  to  avoid  taxes,  where  tho 
4XMirt  is  of  the  opinion  that  the  tax  should  be  avoided  for  reasons  affecting  its 
groondwork,  there  shsU  be  a  stay  of  proceedings  until  a  resssessment  shall 
be  had,  and  that  the  plaintiff  shall  be  required,  as  a  condition  of  relief,  to  pay 
the  just  amount  of  his  tax,  to  be  ascertained  by  reassessment:  Plumery,  Board 
qf  Supervieors,  eupra;  see  also  Warden  r,  Superviaore,  14  Id.  618;  KtUogg 
T.  OMoeh,  Id.  623;  M}fr%ck  v.  La  Crout,  17  Id.  442;  Howee  ▼.  Radne,  21  Id. 
614.  But  a  reassessment  or  payment  cannot  be  required  by  statute  as  a  con- 
dition of  relief  from  a  void  assessment,  where  the  tu  is  for  illegal  purposes,  or 
where  the  property  is  exempt  from  taxation  or  the  tax  has  in  fact  been  paid; 
and  where  there  has  been  no  constitutional  assessment  and  liquidation  of  the 
amount  of  tax  due  from  the  tax-payer,  he  cannot  be  compelled,  at  his  peril,  to 
liquidate  his  own  tax,  therefore  an  act  is  invalid  which  denies  relief  to  a  party 
seeking  it,  against  an  apparent  tax,  even  where  no  valid  tax  has  been  assessed, 
except  upon  oooditieQ  tiiat  he  offer  to  pay  his  just  proportion  of  the  tax,  to 
he  detarmined  by  himssif;  and  providing  that  if  his  offiar  is  accepted  the  suit 
-shall  be  dismiased,  and  if  it  is  not  accepted  and  is  found  not  equal  to  his  just 
share  of  the  tax,  judgment  shall  go  against  him  for  such  just  share,  with  costs: 
Phmwr  V.  Superviaorst  st^pro.  The  statute  for  reassessment  applies  to  suits 
hegnn  before  its  passage:  Flandere  v.  Merrknaek,  48  Wis.  667. 

Thb  PBnrciPAL  oass  n  citkd  to  the  point  that  legislatures  have  power  to 
pass  laws  authorizing  the  collection  of  delinquent  taxes:  People  v.  MeEwan,  23 
CSbL  68;  Guy  v.  WaMtmt,  Id.  116;  Oakland  v.  Wh^^ple,  39  Id.  116;  Hendereon 
V.  SkUe,  68  Ind.  248;  McOready  ▼.  Sexknn,  29  Iowa,  416;  DtOmque  v.  nUncta 
Cent  B.  B.  Cb.,  39Id.  74;  Kneelandr.  MUtoaaOsee,  16  Wis.  463;  OroeaT.  MU- 
waadsee,  19  Id.  616.  The  tax  is  said  to  oonstitute  a  personal  debt  or  obligation, 
for  the  enforeement  of  which  a  remedy  may  be  prescribed:  Oakland  v.  Whipple^ 
39  GaL  116;  flan  Fram^iao^  Qaa  Co.  v.  Brkkaoedel,  62  Id.  646;  Dtilmg^  v.  UL 
VtmU  B,  B,  Co,^  39  Iowa»  Al.  all  citing  the  principal  case.  In  Perry  v.  Waah' 
(urn,  20  GaL  36h  it  is  said  that  the  principal  case  is  supposed  to  hold  that  a 
tax  is  striotiy  a  debt  due  tp  Hbm  state,  but  that  the  real  purport  and  effect  of 
the  decision  is  that  a  tax  eoniititntes,  not  merely  a  charge  on  the  property 
assessed,  but  a  personal  charge  t^^Nnst  the  tax-pa^vr,  and  if  from  defect  in  the 
ftooeedings  for  assessment  the  poatgertj  cannot  be  sold,  it  is  constitutions! 
lor  the  legislature  to  Iftgalise  the  a^s'isBme^t  or  to  avthoriae  a  personal  action 
for  the  recovery  of  the  taxes.  A  steti^tM  iBiay  Isgallv  prcvida  for  thr  recovery 
of  costo ss  well ss the  tax  itself:  Peoptr^  ^rWf4.  83  id-  l«4- m*NK  ^hepria- 
eipia 


688  IStuakt  v.  Lander.  [Cal. 

Stuart  v.  Lander. 

[16  Galifobkia,  tTl] 

PuuDiKofl  IN  Jumcis'  Courts  mtst  bi  CoNgTBUiD  with  Gbxat  Lnm- 
ALmr,  and  if  sufficient  facts  are  stated  to  show  the  natnie  of  the  clatm 
or  defense  relied  upon,  nothing  fnrther  is  required.  To  anthorixe  the  re- 
versal of  a  judgment  for  defects  in  the  pleadingSy  the  defects  complained 
of  should  be  such  as  were  calculated  to  mislead  the  adyerse  party. 

AcnoN  WILL  Lis  on  Jitdomknt  Obtainkd  in  Justice's  Ck>uitT  in  Califor- 
nia, even  when  the  time  within  which  an  execution  oonld  be  issued  on 
such  judgment  has  expired,  judgments  beiag  contracts  within  the  mean- 
ing of  the  act  conferring  on  justices'  courts  jurisdiction  over  actions  on 
contracts,  where  the  amount  in  dispute  does  not  exceed  the  oonstitntioiial 
limits. 

COUBT    DOBS    NOT    ErB    IN    RbFUSINO    PbBMISSION  TO   SbT    UF    StATUTB  Of 

Limitations  after  answering  to  the  merits. 

Action  brought  on  Novem1)er  4, 1859,  before  a  justice  of  the 
peace,  on  a  judgment  recovered  against  defendant  in  a  justice's 
court  on  November  4,  1854.  The  complaint  and  answer  con- 
sist of  a  transcript  of  the  docket  of  the  two  justices,  as  follows: 

'^  James  F.  Stuart  v.  C.  W.  Lander. 

Judgment  November  4,  1854. $170  48 

Damage 8  52 

Costs  on  judgmont 7  25 

Costs  on  garnishee 6  50 

Debt,  damages,  and  costs $191  70 

Interest $19  17 

I 

$95  86  95  86 

$287  56 
"  November  4, 1859.'' 

''  James  F.  Stuart  v.  C.  W.  Lander.  Demand  on  unpaid 
judgment  on  the  docket  of  Judge  Thomas,  now  in  my  posses- 
sion, filed  November  4, 1859. 

^'  Summons  issued  to  constable,  returnable  November  7th, 
at  two  o'clock  p.  M.,  returned  served.  The  parties  appear  by 
counsel  at  the  time  set  for  trial.  Defendant,  for  answer,  puts 
in  a  general  denial."  Defendant  on  the  trial  moved  to  dismiss, 
m  the  ground  that  the  justice  bad  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  which  motion  was  overruled.  Defend- 
ant then  asked  leave  to  file  a  written  answer,  but  the  court 
refused  to  allow  it,  on  the  ground  that  the  answer  proposed  to 
set  up  the  statute  of  limitations,  and  this  the  court  declined  to 
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allow  by  waf  of  amendment  at  that  stage  of  the  oaae.  De- 
fendant also  moved  to  dismlBS  on  the  gronnd  that  the  com* 
plaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion«    The  remaining  facts  appear  in  the  opinion. 

8.  0.  Houghton^  for  the  appellant. 

£.  Archer  J  for  the  respondent 

By  Court,  Copb,  J.  We  think  the  complaint  in  this  case  is 
not  so  radically  defective  as  to  vitiate  the  judgment.  Plead- 
ings in  justices'  courts  must  be  construed  with  great  liberality, 
and  if  the  facts  stated  are  sufficient  to  show  the  nature  of 
the  claim  or  defense  relied  upon,  nothing  further  is  required. 
Where,  as  in  this  case,  it  is  unnecessary  that  the  pleadings 
should  be  in  writing,  it  is  difficult  to  lay  down  any  rule  for 
determining  their  sufficiency.  To  authorize  the  reversal  of  a 
judgment,  the  defects  complained  of  should  be  such  as  were 
calculated  to  mislead  the  adverse  party. 

The  action  is  upon  a  judgment,  and  there  is  no  foundation 
for  the  objection  to  the  jurisdiction  of  the  court  A  judgment 
is  a  contract,  and  by  the  sixty-seventh  section  of  the  act  con- 
cerning courts  of  justice  and  judicial  officers,  justices'  courts 
are  invested  with  jurisdiction  of  actions  upon  all  contracts  for 
the  recovery  of  money,  where  the  amount  in  dispute  does  not 
exceed  the  constitutional  limits.  Chitty  says  that  judgments 
are  contracts  by  specialty,  and  they  are  so  treated  by  the 
authorities  generally:  Ch.  Cont  2;  1  Parsons  on  Cont  7.  Am€9 
V.  J7oy,  12  Cal.  11,  was  an  action  upon  a  judgment  rendered  in 
this  state,  and  we  held  that  such  an  action  could  be  main- 
tained, even  though  an  execution  might  be  issued  to  enforce 
the  judgment.  The  present  is  a  much  stronger  case,  for  the 
time  within  which  an  execution  could  be  issued  had  expired, 
and  there  was  no  means  of  enforcing  the  judgment  except  by 
action.  The  court  did  not  err  in  refusing  to  permit  the  defend- 
ant to  set  up  the  statute  of  limitations  after  he  had  answered 
to  the  merits. 

We  see  no  error  in  the  record,  and  the  judgment  is  therefore 
affirmed 

Field,  C.  J.,  and  Baldwin,  J.,  concurred. 


In  Puumira  nr  Jottboib'  Goi7Kn»  It  n  Buffijuuiit  to  Srin  Cladi 
f^fnut  clefandaint  in  Mich  a  wmy  that  m  penon  of  oomnum  vndmiiiidiiig  may 
kMW  what  w  inioidsd:  AuAer  ▼.  JfeOiy,  66  ObL  G26;  LataOkde  t.  Smfki 
€h$  Ckk,  06  Id.  Sb  both  dtmg  tha  prindpal 
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Aonox,  wHm  Lob  uvon  JuBOiixirT:  See  Kkigikmi  TrF^mrtd^  62  Am, 
Deo.  232;  and  note  234.  In  PUter  t.  Rustel^  4  Or.  127,  the  princqial  oaae  ii 
died  and  explained  to  the  effect  that  the  language  there  vaed,  that  an  action 
liee  at  oommon  law  upon  a  judgment,  even  when  an  ezeeation  might  iasoe  lp 
enforce  the  judgment^  does  not  apply  so  as  to  entitle  the  jndgmwit  creditor 
to  sue  aa  often  as  he  may  choose  witiioat  showing  any  necessity  for  saoli 
course,  bat  that  particular  circomstances  nnist  be  shown,  aa  in  the  principal 
ease  the  expiration  of  the  time  within  which  the  exeontion^ooiild  iarae,  befova 
snch  action  is  maintainable. 

It  18  NOT  Ebbob  vob  Cooks  to  Rsnmi  PiBMmiav  ToSn  uf  Sxatutb  ov 
I^DOTATioira  after  answering  to  tiie  merits:  Harwtff  ▼•  (kreoromt  M  GaL  81% 

citing  the  principsl 
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[16  GAUVOBiriA,  46L] 
ICOBTOAOB  WAS   RXQABDXD  AT    COMMON    LaW  A8   CoNTXTANCB   OF  GONXXI* 

TiONAL  EsTATi,  and  npon  breach  of  its  conditions  the  estate  became 
absolute;  imt  to  relieve  the  hardship  of  this  mle^  courts  of  equity  gave 
to  the  mortgagor  a  right  to  redeem,  npon  payment  of  the  debt  secure^ 
within  a  reaeonable  time. 

Nature  ov  Mortoagob's  Equttt  oy  Redemption  and  of  the  mortgagee's 
right  to  a  foreclosore  stated.  / 

iv  Caldobnia,  Mobtoaob  jb  not  Rioabdep  as  CknrvsrANOB  Testing  in 
the  mortgagee  any  interest  in  the  Isnd,  either  before  or  after  breach  el 
the  condition,  bat  is  considered  merely  as  a  secnrity  operating  upon  the 
property  only  as  a  lien  or  incnmbranoe. 

Pboceedino  tob  Fobbclosvre  ov  EQiimr  ov  Redemption,  as  understood 
where  the  common-law  view  of  mortgagee  is  maintained,  is  unknown  in 
Calif omia,  at  least  so  far  as  the  owner  of  the  estate  is  coneemed;  and  the 
mortgagee  there  can  in  no  case  become  the  owner  of  mortgaged  piem- 
ises  other  than  by  purchase  and  conyeyance  under  a  ssle  in  pursuanoe  of 
a  judicial  decree. 

PUBOHASEB  AT  SaLS  IN  PVBSU ANOE  OV  DeGBEB  ON  FOB»JL0SDBB  OV  MOBl^ 

GAOB  may  maintain  a  proceeding  in  the  natuxe  of  a  suit  to  loreolose  an 
equity  of  redemption  held  by  a  subsequent  incumbrancer  who  was  not 
made  party  to  the  original  suit  to  enforce  the  mortgage.  Such  incum- 
brancer may  be  called  upon  to  assert  his  right  by  yirtue  of  his  lien,  and 
his  equity  of  redemption,  extending  to  the  period  provided  by  the  stat- 
ute of  limitations,  be  thus  reduced  to  the  statutory  period  of  six  ww»<J*f- 

Where  No  Power  ov  Sale  is  Bmbbacbd  in  MoBTaAOE,  owner  of  the 
mortgaged  premises  cannot,  under  any  circumstances,  in  California,  be 
cut  off  from  his  estate,  except  by  sale  in  pursuance  of  a  Judicisl  decree. 

HoBTOAOOB,  OB,  IV  He  has  I>ispo8ED  ov  HiB  Intebsst,  his  Gbantei^  is  a 
necessary  party  to  a  suit  for  a  foreclosure  and  sale,  in  Calif onua,  even 
though  no  personal  claim  be  asserted  against  him,  and  unless  he  is  so  made 
a  party  and  has  had  his  day  in  courts  no  TsUd  decree  lor  the  sale  of  the 
property  can  pass. 

Undeb  Decree  ov  Fobeolosubb  ov  MoBTaaaE  and  fiUu^  Pob€HA8BB 
Taxis  only  the  title  whioh  the  mortgagor  peessssed,  whatever  it  mey 
have  been,  at  the  date  of  the  ezeontion  of  the  mortgage,  and  the  eomr^f* 
ance  in  pursuance  of  the  sale  takss  e(fiMit,iin>  so  anob  fnmi  anj 
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tion  of  tbe  doetnna  of  relation  m  from  the  tftot  that  H  k  iStm  otteto  of 
tlia  mortgagar,  by  wbomauovor  kold»  which  ia  brought  diraetiy  under  tha 
oporatiQii  ol  ilie  decree. 

MoBTOAOSs  PuBOHASiiro  AT  Sale  ON  FoRXCLOBURS,  and  bidding  the  whoI» 
amoont  of  his  judgment  for  the  interest  of  the  mortgagor,  not  knowing 
that  the  latter  had,  after  the  mortgage,  disposed  of  a  portion  of  his  in* 
terest  to  one  who  was  not  made  party  to  the  foreclosnre  soit,  operates 
Berertheless  to  satisfy  the  jadgment^  and  the  effect  of  this  satisfaction 
is  to  release  or  diachuge  tiie  interest  held  by  the  mortgagor's  grantee 
from  the  lien  of  the  mortgage,  and  the  purchaser  cannot  be  reimbursed 
in  the  amount  bid,  even  though  he  acted  under  a  mistake  as  to  the  effael 
of  the  decree  and  sale  theremider,  his  mistake  being  one  of  law  agaiml 
wfaidi  ooorts  of  eqidty  addom  reliere  in  an  independent  action,  nnlesa 
the  mistake  be  accompanied  by  apecial  curoamatances,  such  as  mis- 
representation, undue  influence,  or  misplaced  confidence.  The  pur- 
chaser's means  of  relief  would  be  to  make  proper  application  in  the 
original  f oreclosare  suit  for  a  release  from  the  purchase,  setting  aside  ef 
tlie  sale,  and  opening  of  the  decree  so  as  to  allow  the  filing  of  a  sappla- 
mental  complaint  bringing  in  the  mortgagor'a  grantee,  vid  othera  in- 
terested as  parties,  so  as  to  subject  their  interests  to  the  lien  of  the 
mortgage. 

Ck>irRT8  ov  EQtrnr  will  Grant  Rxlixf  vrom  Balis  Hadb  uton  thbx 
DiORXBS,  where  there  has  been  irregalarity  in  the  proceedinga  rendering 
the  title  dflf ectiye,  as  well  when  the  purchaaer  or  partiea  interested  have 
been  misled  by  mistake  of  law  as  to  the  operation  of  the  decree,  as  when 
they  have  been  misled  by  a  mistake  of  fact  as  to  the  condition  of  the 
property  or  estate  sold,  provided  application  be  made  therefor  in  the  suit 
in  which  the  decree  is  entered,  within  a  reasonable  time,  and  the  relief 
sought  will  not  operate  to  prejudice  the  just  rights  of  other  persons. 

Naxurx  and  Extsnt  ov  Rslikf  from  Salis  Made  upon  Becrebs  of  courts 
of  equity,  on  the  ground  of  mistake,  rest  mainly  in  the  sound  discretion 
of  the  court.  Generally,  the  purchaser  will  be  released  and  a  resale  or^ 
dered,  or  such  new  or  additional  proceedinga  directed  as  may  obviate 
objectiooa  srising  from  the  proceedings  originally  taken,  when  the  con- 
sequences of  the  mistake  are  such  that  it  woxdd  be  inequitable  either  to 
the  purchasers  or  to  the  parties  to  allow  the  sale  to  stand. 

Whxn  RxLUcr  is  Sought  trom  Purohasx  Mads  upon  Mistake  ov  Law 
as  to  the  effect  of  a  decree  rendered  in  another  action,  the  ordinary  rules 
as  to  mxatakea  of  law  will  apply,  and  courts  of  equity  will  seldom  grant 
relief  in  such  cases. 

Tenant  in  Common,  out  ov  Possession,  mat  in  Equitt,  as  an  incident 
collateral  to  his  claim  for  partition,  compel  his  co-tenant  in  possession  te 
account  for  rents  and  profits  received  by  him  from  tenants  on  the  prem* 
ises.  In  making  soch  accounting,  the  tenant  in  poaaession  may  deduct 
from  the  renta  received  the  amonnta  paid  for  taxes,  repairs,  and  the  like, 
expended  during  the  period  when  the  rents  were  collected  And  he  ia 
also  entitied  to  a  reasonable  allowance  out  of  such  rents  for  the  use  of  his 
individual  property  on  the  premises,  where  such  use  was  required  in  order 
to  let  the  premises  themselves,  as  in  the  caae  of  theater  furniture  and 
property  in  a  theater  building.  But  he  is  not  entitled  to  allowancea  for 
the  use  of  any  individual  property  in  connection  with  the  premises  not 
thxu  required,  nor  to  any  allowance  for  hia  personal  servicea  in  takinn 
charge  of  the  building,  renting  it,  and  oolleeting  the  rsnta. 
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AcnoN  for  sale  on  partition  of  certain  pmperty  held  by  the 
parties  as  co-tenants,  and  for  an  accounting  £^m  the  tenant  in 
possession.    The  remaining  fitcrts  are  stated  in  the  opinioo* 

Robinson^  Beattyy  cmd  Heaeoeky  for  the  appeUants. 
Jowph  E.  N.  LewiSy  for  the  respondents. 

By  Court,  Field,  C.  J.  This  is  a  suit  for  the  sale  of  real 
property  held  by  different  parties  as  tenants  in  common,  a 
partition  being  impossible  without  prejudice  to  the  ownerSi 
and  for  an  accounting  fix>m  the  tenant  in  possession.  The 
material  facts  disclosed  by  the  record  are  briefly  as  £d11owb: 
On  the  first  of  May,  1857,  Downer  and  Morris  were  the  ownerSi 
each  of  an  undivided  one  half,  of  certain  premises  situated  in 
the  county  of  Butte.  On  that  day.  Downer  executed  a  mort- 
gage upon  his  undivided  half  to  the  plaintiffs,  to  secure  the 
payment  of  his  promissory  note  to  them  of  two  thousand 
dollars,  and  interest.  This  mortgage  was  on  the  same  day 
placed  on  record.  In  June  following,  Downer  and  Morris  sold 
and  conveyed  to  the  defendant  Ewer  an  undivided  one  third 
of  the  entire  property.  Downer,  Morris,  and  Ewer  each  thus 
possessed  one  undivided  third  interest  in  the  premises — one 
half  of  Ewer's  interest,  that  is,  one  undivided  sixth  of  the  en* 
tire  property  held  by  him,  being  subject  to  the  mortgage  of 
Downer.  In  December  of  the  same  year,  the  note  of  Downw 
having  matured,  and  not  being  paid,  the  plaintiffs  instituted 
suit  for  the  foreclosure  of  his  mortgage,  and  the  sale  of  his  in- 
terest in  the  premises,  making  him  the  sole  party  defendanti 
and  in  January,  1858,  obtained  the  usual  judgment  for  the 
amount  due,  and  a  decree  directing  a  sale  of  all  the  interest 
which  he  possessed  in  the  premises  at  the  date  of  the  mort- 
gage. Under  this  decree  the  sale  was  made,  in  June,  1868. 
At  the  sale,  the  plaintiffs  became  the  purchasers,  for  the  sum 
of  two  thousand  nine  hundred  and  eighteen  dollars  and  fifty 
cents,  that  being  the  full  amount  of  the  judgment,  interest,  and 
costs,  and  received  the  sheriff's  certificate;  and  in  January, 
1859,  no  redemption  having  been  made,  obtained  the  sheriff's 
deed.  In  the  mean  time,  and  subsequent  to  the  entry  of  the 
decree,  the  defendant  Ewer  purchased  the  remaining  interest 
of  both  Downer  and  Morris  in  the  premises:  that  of  Morris  at 
sheriff's  sale,  in  February,  1858,  afterwards  consummated  by 
conveyance;  and  that  of  Downer  in  March,  1858 — ^thus  becom- 
ing  the  owner  of  the  entire  property,  subject  only  to  the  mort- 
gage to  the  plaintiffs,  and  the  judgment  in  the  foreclosure  suii 
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The  claim  of  the  plaintifb  to  partitioii  is  based  upon  tbeir 
deed,  and  its  efficacy  in  the  transfer,  of  the  title  depends  upon 
the  decree  under  which  the  sale  was  made  and  the  deed  exe- 
cuted. The  validity  and  effect  of  the  decree  are  to  be  deter- 
mined by  a  consideration  of  the  nature  of  the  contract  of 
mortgage,  and  the  parties  who  are  required  to  be  brought  into 
court  before  the  contract  can  be  enfbroed. 

At  common  law,  a  mortgage  was  regarded  as  a  conveyance 
of  a  conditional  estate,  and  upon  breach  of  its  condition,  the 
estate  became  absolute.  But  from  an  early  day,  courts  of 
equity  interfered,  and  to  prevent  the  hardship  consequent,  by 
the  strict  rules  of  law,  upon  a  fedlure  in  the  performance  of 
the  conditions  attached  to  the  conveyance,  gave  to  the  mort- 
gagor a  right  to  redeem  upon  payment,  within  a  reasonable 
time,  of  the  debt  secured.  This  right  was  established  from  a 
consideration  of  the  real  character  of  the  transaction,  as  one 
of  security,  and  not  of  purchase,  and  its  purpose  was  to  give 
effect  to  tiie  intention  of  the  parties  against  the  terms  of  the 
instrument  And  this  right  is  now  held  to  be  an  inseparable 
incident  to  every  mortgage,  and  cannot  be  abandoned  or 
waived,  even  by  express  stipulation  of  the  parties  at  the  time 
of  its  execution.  But  with  this  right  in  the  mortgagor,  to 
redeem  from  the  consequences  of  his  default,  which  was  termed 
an  equity  of  redemption,  as  it  could  be  enforced  only  in  a 
court  of  equity,  there  was  recognized  a  corresponding  right 
in  the  mortgagee  to  insist  upon  the  redemption  being  made 
within  a  reasonable  period,  or  a  relinquishment  of  its  right, 
and  for  that  purpose  he  could  also  resort  to  a  court  of  equity. 
The  proceeding  fortius  purpose,  on  his  part,  was  the  suit,  as  it 
was  termed,  for  a  foreclosure  of  the  mortgage — ^that  is,  for  the 
extinguishment  of  the  equity  of  redemption  held  by  the  mort- 
gagor. The  decree  in  the  suit  usually  directed  the  mortgagor 
to  assert  his  right,  by  payment  of  the  principal  sum  due, 
interest  and  costs,  within  a  designated  period,  or  be  barred  of 
his  equity.  The  decree  operated  directly  upon  the  property, 
and  its  effect  was  to  restore  the  same,  upon  payment,  to  the 
mortgagor;  or  to  vest,  upon  failure  of  payment,  an  absolute 
title  in  the  mortgagee.  To  give  any  efficacy,  therefiore,  to  the 
decree,  it  was  essential  that  the  owner  of  the  equity  should  be 
brought  before  the  court  The  equity  was  regarded  as  the  real 
and  beneficial  estate  in  the  land,  and  was  subject  to  sale  and 
conveyance,  in  any  of  the  ordinary  modes  of  transfer.  If  it 
had  passed  from  the  mortgagor,  the  decree  would,  of  course^ 
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be  of  no  arail  without  the  presence  of  his  grantee — for  it  is  a 
role,  as  old  as  the  law,  that  no  decree  shall  prejudice  flie 
rights  of  persons  who  are  not  parties  to  the  suit.  Withovt 
such  presence,  no  equity  of  redemption  would  he  forecloeed, 
and  the  mortgagee's  estate  would  remain  unaffected  as  it  ex- 
isted previous  to  the  institution  of  the  suit  in  which  the  decree 
was  rendered.  The  hold^  of  the  equity  of  redempti<m — of  the 
beneficial  estate — was,  therefore,  an  indispensable  party  to  a 
valid  foreclosure. 

In  this  state,  a  mortgage  is  not  regarded  as  a  conveyanee 
Testing  in  the  mortgagee  any  estate  in  the  land,  either  befine 
or  after  condition  broken.  It  is  regarded,  as  in  fact  it  is  in- 
tended by  the  parties,  as  a  mere  security,  operating  njpon  the 
property  as  a  lien  or  incumbrance  only.  Here  the  equitable 
doctrine  is  carried  to  its  legitimate  result.  Between  the  view 
thus  taken  and  the  common-law  doctrine — ^that  the  mortgi^ 
is  a  conyeyance  of  a  conditional  estate — ^there  is  no  consistent 
intermediate  ground.  In  those  states  where  the  mortgage  is 
sometimes  treated  as  a  couTcyance,  and  at  other  times  as  a 
mere  security,  there  is  no  uniformity  of  decision.  The  cases 
there  exhibit  a  fluctuation  of  opinion  between  equitable  and 
common-law  views  of  the  subject,  and  a  hesitation  by  the 
courts  to  carry  either  view  to  its  logical  consequences.  In 
McMillan  ▼.  Richards,  9  Cal.  865  [70  Am.  Dec.  655],  we  had 
occasion  to  consider  the  subject  at  great  length,  and  to  observe 
upon  the  diversity  existing  in  the  adjudged  cases.  We  there 
asserted  what  had  previously  been  held  in  repeated  instances, 
the  equitable  doctrine  as  the  true  doctrine  respecting  mort- 
gages, and  have  ever  since  applied  it  under  all  circumstances: 
See  Nagle  v.  3facy,  Id.  426;  Haffley  v.  Jfater,  13  Id.  18;  Koch 
V.  BriggB,  14  Id.  256  [78  Am.  Dec.  651];  Claris.  Baker,  Id. 
612  [antey  p.  449];  and  Johnson  v.  Sherman,  15  Id.  287  [ante, 
p.  481].  When,  therefore,  a  mortgage  is  here  executed,  the  ' 
estate  remains  in  the  mortgagor,  and  a  mere  lien  or  incum- 
brance upon  the  premises  is  created.  The  proceeding  for  a 
foreclosure  of  the  equity  of  redemption,  as  those  terms  ars 
understood  where  the  common-law  view  of  mortgages  is  main- 
tained, is  unknown  to  our  system,  so  far,  at  least,  as  the  owner 
of  the  estate  is  concerned.  The  mortgagee  can  here,  in  no 
case,  become  the  owner  of  the  mortgaged  premises,  except  by 
purchase,  upon  a  sale  under  judicial  decree  consummated  by 
conveyance.  Proceedings  in  the  nature  of  a  suit  to  foreclose 
an  equity  of  redemption,  held  by  a  subsequent  incumbrancer. 
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may  undoubtedly  be  maintained  by  a  purchaser  under  the 
decree,  where  such  incumbrancer  was  not  made  a  party  to  the 
original  suit  to  enforce  the  mortgage.  Such  incumbrancer 
may  be  called  upon  to  assert  his  right  by  virtue  of  his  lien, 
and  his  equity  of  redemption,  extending  to  the  period  provided 
by  the  statute  of  limitations,  be  thus  reduoed  to  the  statutory 
period  of  six  months.  But  the  owner  of  the  mortgaged 
premises,  where  no  power  of  sale  is  embraced  in  the  mortgagei 
cannot)  under  any  circumstances,  be  cut  off  from  his  estate, 
except  by  sale  in  pursuance  of  the  decree  of  the  court:  See 
Practice  Act,  sec.  260;  Whitney  v.  HigginSj  10  Cal.  647  [70 
Am.  Dec.  748];  Montgomery  v.  Tutt^  11  Id.  190.  To  give 
validity  to  such  decree,  the  owner  must  be  before  the  court 
when  it  is  rendered.  No  rights  which  he  possesses  can  other- 
wise be  affected,  and  any  direction  for  their  sale  would  be 
unavailing  for  any  purpose. 

A  jBigtgagor,  when  he  has  not  digB08ed_of.  bis  interest^  is  a 
jaecesgaiy  p*ti^yj;i^  miit  for  a  foreclnBura  and  sale  under  our 
law,  even  though  no  personal  claim  be  asserted  against  him. 
The  fact  that  a  mortgage  is  executed  upon  the  premises  does 
not,  of  itself,  authorize  proceedings  for  their  sale  without  mak- 
ing him  a  party.  He  has  a  right  to  be  heard  before  his  estate 
can  be  subjected  to  sale  to  satisfy  any  alleged  lien,  without 
reference  to  any  personal  claim  against  himself.  If  he  has 
parted  with  the  estate,  his  grantee  stands  in  his  shoes,  and 
possesses  the  same  right  to  contest  the  lien  and  to  object  to  the 
sale.  The  object  of  the  sale  is  to  subject  such  estate  as  the 
mortgagor  held  at  the  time  to  the  satis£Eu;tion  of  the  lien  which 
he  created,  and  if  that  estate  has  been  disposed  of,  a  decree 
directing  its  sale  without  the  presence  of  its  owner  would  be  a 
mere  arbitrary  act,  condemning,  without  hearing,  one  man's 
property  to  pay  another  man's  debt.  It  is  only  when  the 
owner  of  the  estate  has  had  his  day  in  court,  that  a  valid  de- 
cree can  pass  for  its  sale.  It  is  only  under  a  decree  of  this 
nature  that  a  purchaser  can  acquire  any  titie.  It  is  then  that 
he  will  take  the  title  which  the  mortgagor  possessed — ^whatever 
it  may  have  been — ^at  the  execution  of  the  mortgage.  It  is  to 
sales  under  decrees  of  this  character  that  Mr.  Justice  Burnett 
refers,  when,  in  BeUoc  v.  Rogera^  9  Cal.  125,  he  says  that  ''the 
purchaser  obtains  whatever  title  was  in  the  mortgagor  at  the 
instant  of  time  when  he  executed  the  mortgage."  And  it  is 
only  to  conveyances  upon  sales  under  such  decrees  that  the 
language  of  the  court  in  McMillan  v.  Iiichard$j  Id.  412  [70 
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Am.  Dec  655],  '^  that  they  take  effect  firom  the  date  of  the 
mortgage/'  is  applicable.  The  conveyances  thna  take  effecti 
not  8o  much  from  any  application  of  Uie  doctrine  of  reIi.don — 
though  language  to  Uiis  purport  is  often  used  in  judicial  de- 
cisions, and  has  been  sometimes  thus  used,  we  believe,  by  our^ 
selves — as  from  the  &ct  that  it  is  the  estate  of  the  mortgagor, 
by  whomsoever  held,  which  is  brought  directly  under  the 
operation  of  the  decree. 

It  follows  from  these  views  that  the  decree  in  the  fixredoeure 
suit,  brought  by  the  plaintiffs  against  Downer,  did  not  affect 
the  one  undivided  sixth  of  the  premises  which  had  been  pre- 
viously conveyed  by  him  to  the  defendant  Bwer.  At  the 
institution  of  that  suit,  Downer  possessed  only  two  sixths  of 
the  premises,  and  Ewer  was  not  made  a  party.  Ewer's  inter- 
est remained,  therefore,  after  the  decree,  precisely  as  it  stood 
before,  subject  merely  to  the  lien  of  the  mortgi^.  The  de- 
cree operated  only  upon  the  estate  held  by  Downer  at  the  com- 
mencement of  the  suit;  the  court  did  not  acquire  jurisdiction 
to  condemn  any  other,  and  the  sale  and  oonveyanoe  only 
passed  the  same  to  the  plaintiffs. 

At  the  sale,  the  plaintiffs  bid  the  full  amount  due  on  their 
judgment,  and  thus  satisfied  the  same,  and  the  effect  of  this 
satisfaction  was  to  discharge  the  one  undivided  sixth,  held  by 
Ewer,  from  the  lien  of  the  mortgage.  But  the  plaintiJBb  allege 
that  at  the  time  they  made  their  bid  they  believed  they  were 
acquiring  a  title  to  all  the  interest  which  Downer  possessed  at 
the  date  of  the  mortgage,  and  that  it  was  stated  by  the  sheriff 
that  such  interest  was  offered  for  sale;  and  these  circumstances 
are  made  the  foundation,  in  connection  with  the  invalidity  of  so 
much  of  the  decree  as  directs  the  sale  of  the  one  undivided 
sixth  conveyed  to  Ewer,  for  a  claim  to  reimbursement  of  one 
third  of  the  amount  bid,  from  the  proceeds  of  the  sale  prayed 
for  in  the  present  action.  No  such  claim  can  be  maintained, 
and  the  ruling  of  the  court  below,  in  disallowing  it,  was  cor- 
rect. It  may  be  true  that  the  plaintiffs  acted  under  a  mistake 
as  to  the  effect  of  the  decree  and  sale  thereunder.  The  deed 
to  Ewer  was  on  record,  and  they  allege,  in  their  complaint, 
that  they  neglected  to  make  him  and  others  parties,  in  igno- 
rance of  the  requirements  of  the  law  in  such  cases,  llie  state- 
ment of  the  sheriff  was  only  in  accordance  with  the  direction 
of  the  decree,  of  the  terms  of  which  they  were  fully  acquainted, 
as  it  was  rendered  in  their  own  action.  They,  at  least,  were 
not  misled  by  that  statement.    Their  mistake,  therefore,  was 


Oct  I860.]  CtooDENow  V.  Ewer.  647 

one  of  law  purely,  and  againat  the  consequences  of  a  mistake 
of  this  character  courts  of  equity  seldom  grant  relief  in  an  in- 
dependent action.  Upon  proper  application,  in  the  original 
foreclosure  suit,  the  court  would  undoubtedly  ha,vfi  released 
the  plaintiffs  firom  the  purchase,  set  the  sale  aside,  and  opened 
the  decree,  and  allowed  them  to  file  a  supplemental  complaint^ 
bringing  in  Ewer  and  others  interested  as  parties.  Courts  of 
equity  are  ever  ready  to  grant  relief  from  sales  made  upon 
their  decrees  where  there  has  been  irregularity  in  the  proceed- 
ings, rendering  the  title  defective,  as  well  when  the  purchaser 
or  i>artie0  interested  have  been  misled  by  a  mistake  of  law  as 
to  the  operation  of  the  decree,  as  when  they  have  been  mialed 
by  a  mistake  of  tact  as  to  the  condition  of  the  property  or  the 
estate  sold,  provided  application  be  made  to  them  in  tiie  suite 
in  which  such  decrees  are  entered,  within  a  reasonable  time, 
and  the  relief  sought  will  not  operate  to  the  prejudice  of  the 
just  rights  of  others:  Kohler  v.  Kohler,  2  Edw.  Ch.  69;  PM  v. 
Leet^  8  Paige,  837;  Seaman  v.  Hieksy  Id.  655;  Darvin  v.  Hatr 
JUldj  4  Sandf:  468;  Broum  v.  Fro$ty  10  Paige,  243. 

The  nature  and  extent  of  the  relief  in  such  cases,  are  mat- 
ters resting  very  much  in  the  sound  discretion  of  the  court. 
As  a  general  rule,  the  purchaser  will  be  released  and  a  resale 
ordered,  or  such  new  or  additional  proceedings  directed  as 
may  obviate  the  objections  arising  from  those  originally  taken, 
when  the  consequences  of  the  mistake  are  such  that  it  would 
be  inequitable,  either  to  the  purchaser  or  to  the  parties,  to 
allow  Uie  sale  to  stand.  But  when  relief  is  sought  in  one 
action,  firom  a  purchase  made  upon  a  mistake  of  law  as  to  the 
effect  of  a  decree  rendered  in  another  action,  there  would  seem 
to  be  no  just  reason  why  the  ordinary  rule  as  to  mistakes  of 
law  should  not  apply.  From  the  consequences  of  this  class  of 
mistakes  courts  of  equity  seldom  relieve,  as  we  have  already 
stated*  Indeed,  the  weight  of  authority  in  the  United  States 
is  that  the  mistake,  unless  accompanied  with  special  circum- 
stances, such  as  misrepresentation,  undue  influence,  or  mis- 
placed confidence,  coostitntes  no  ground  for  relief.  "  It  may 
be  safely  aflSrmed,"  says  Mr.  Justice  Story,  "  upon  the  highest 
authority,  as  a  well-established  doctrine,  that  a  mere  naked 
mistake  of  law,  unattended  with  any  such  special  circum- 
stances as  have  been  above  suggested,  will  furnish  no  ground 
for  the  interposition  of  a  court  of  equity;  and  the  present  die* 
position  of  courts  of  equity  is  to  narrow,  rather  than  to  enlarge, 
the  operation  of  exceptions:"  Story's  Eq.,  sec.  138. 
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The  mistake  which  fhe  plaintiffs  allege  was  not  aooompanied 
with  any  special  circumstances  which  would  entitle  it  to  any 
more  favorable  consideration  than  if  it  were  made  in  reference 
to  an  ordinary  contract,  and  no  excuse  is  offered  for  neglecting 
to  apply  for  relief  in  the  original  foreclosure  suit.  Besides 
these  considerations,  the  present  action  is  not  brought  dixectfy 
'for  relief  from  the  sale;  it  is  brought  for  another  purpose,  and 
Downer,  the  mortgagor,  is  not  a  party  before  the  court 

The  right  of  the  plaintiffs  to  the  proceeds  arising  from  the 
sale  must  be  limited,  therefore,  by  the  extent  of  the  .interest 
they  acquired  in  the  premises  under  their  conveyance — ^that 
is,  to  one  third;  and  from  this  one  third  their  proportionate 
share  of  the  costs  and  expenses  of  the  action  and  subsequent 
proceedings  must  be  deducted:  Practice  Act,  sec.  308. 

The  other  questions  presented  by  the  record  arise  upon  the 
accounting  decreed.  In  that  accounting,  the  court  allowed  the 
claim  of  the  plaintiffs  against  the  defendant  Ewer  for  a  pro- 
portionate share  of  the  rents  of  the  six  months  intervening 
between  the  sale  of  the  sheriff  and  the  execution  of  his  deed; 
but  disallowed  the  claim  for  a  proportionate  share  of  the  rents 
subsequently  received.  In  the  disallowance  of  this  last  claim 
the  court  erred.  Of  these  rents,  the  plaintiffs  have  a  clear 
light  to  an  accounting,  and  to  a  decree  for  their  proportionate 
share,  according  to  the  extent  of  their  interest  in  the  prem- 
ises; and  there  is  nothing  in  the  decision  of  this  court  in  Pico 
T.  Oolumbetf  12  Cal.  414  [78  Am.  Deo.  550],  which  denies  this 
light,  in  that  case,  the  question  presented  was  whether  one 
tenant  in  txmmion  ooold  maintain,  at  law,  an  action  of  account 
wgainst  his  covenant,  who  was  in  the  exclusive  possession  of 
the  entire  premises,  to  recover  a  share  of  the  profits  from  the 
estate;  and  we  held  that  the  action  could  not  be  maintained. 
In'  considering  the  question,  we  stated  the  doctrine  of  the  com- 
mon law,  and  the  reason  upon  which  it  rests,  and  the  effect  of 
the  statute  of  Anne,  and  also  observed  that,  though  we  treated 
the  case  as  an  action  of  account  at  law,  we  should  reach  the 
same  conclusion  if  the  piroceeding  had  been  one  in  equity;  that 
there  was  no  eqiuty  in  the  claim  asserted  by  one  tenant  to 
share  in  the  profits  resulting  from  the  labor  and  money  of  his 
echtenant,  when  he  had  expended  neither,  and  had  ^  never 
claimed  possessiaiii  amd  had  never  been  liable  for  contribution 
in  case  ctf  less.  But,  at  the  same  time,  we  referred  to  r^MS 
where  equity 'had  mntained  an  account  in  &vor  of  one  tenant 
(n  common,  out  of  pooseocion,  against  his  co-tenant  in 
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iion,  tat  the  veiitB  and  piofitB,  and  oommentad  upon  than. 
We  showed  that,  with  some  exceptions,  the  cases  were  those 
in  >viiich  the  account  was  a  collateral  incident  to  a  claim  for 
partition^  and  that  the  rents  and  profits  claimed  were  due  from, 
the  defendant,  either  as  tenant  of  the  plaintiff's  interost,  or. 
were  leoeiTed  hy  him  when  they  belonged  to  both  parties^  or 
were  the  proceeds  of  their  joint  labor  or  expenditures.  Witiiin 
the  authorities  thus  referred  to,  the  case  of  the  plaintiffs  in  the 
present  action  fidls.  It  is  an  accounting,  as  we  understand^ 
lor  the  rents  received  by  the  defendant  Ewer  from  tenants  a£ 
the  premises,  which  the  plaintiff^  seek,  and  not  of  the  profits 
made  by  his  own  labor  and  expenditures,  whilst  personally  in 
exclusive  ix>sses8ion.  Of  rents  thus  received,  the  jurisdiction 
of  equity  to  direct  an  account,  as  an  incident  to  a  partition,  is 
unquestionable.  From  these  rents,  the  defendant  is  entitled 
to  deduct  the  amount  of  the  taxes  pidd,  and  of  the-  expensee 
incurred  in  making  necessary  and  proper  repairs  and  addi« 
tions,  for  the  preservation  and  security  of  the  buildings,  duF> 
ing  the  period  for  which  the  rents  were  collected.  He  is  also 
sntitied  to  reasonable  allowances,  to  be  deducted  from,  the 
rents,  for  the  use  of  his  individual  property,  when  such  uee 
was  required  in  order  to  let  the  premises  themselves. 

It  is  not  probable  that  he  could  have  let  the  theater-rooms 
from  time  to  time,  as  different  theatrical  companies  required 
them,  without,  at  the  same  time,  letting  the  carpets^  lamps, 
and  scenery;  and  as  these  constituted  his  individual  property, 
a  reasonable  allowance  for  them  should  be  deducted  from  the 
rents  received.  But  he  is  not  entitied  to  allowances  for  the  use 
of  any  hidividual  property  in  connection  with  the  premises  not 
thus  required,  nor  to  any  allowances  for  his  personal  services  in 
taking  charge  of  the  building,  renting  the  same,  and  collecting 
the  rents.  Upon  retaking  the  account  for  the  six  months  suc- 
ceeding the  sale,  he  will  be  entitled  to  similar  deductions  and 
allowances. 

As  the  only  error  in  the  decree  arises  upon  the  acoonnting, 
the  cause  will  be  remanded,  that  a  new  accounting  be  had,  in 
accordance  with  the  views  expressed  in  this  opinion.  In  the 
determination  of  the  respective  interests  of  the  plaintiffs,  and 
the  defendant  Ewer  in  the  premises,  and  in  ordering  a  sale  of 
the  property,  and  in  the  confirmation  of  the  report  of  the  referee 
appointed  to  make  the  sale,  the  decree  is  oorrecti  and  must  be 
aflirmed. 

Baldwin  and  Cops,  J  J.,  conouned. 
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RxDBMPTiOH:  See  JfdtftOafi ▼.  Hidiards,  70  Am.  Deo.  656^  endnote;  Kodkr. 
BriggBf  73  Id.  651,  end  note  656.  A  mortgage  in  Califoniia»  wfaatover  Hi 
termfy  is  not  regerded  ae  a  oonyeyanee  of  any  intereet  veeting  in  the  mort- 
gagee, BO  aa  to  enable  him  to  reoorer  paeaession  withoat  a  f  oreoloanre  and 
eale:  Lord  t.  Monria,  18  ChJ.  488;  DuOon  ▼.  Warwekamer,  21  Id.  621;  Jaekmm 
T.  Lodffe^  86  Id.  39;  Bogg$v,  Hargraioe^pott,^,  561,  eliciting  the  princdpalcaaa^ 

Gbastxb  of  Mobtoaoob,  akd  All  PiJiTiss  IxTEKwarED^  ahoold  be  made 
parties  to  a  f Qredosare  prooeeding  and  sale,  or  their  interests  will  not  be  af- 
fected: Whitney  t.  Eiggku,  70  Am.  Deo.  748,  and  note.  To  the  same  effeol^ 
see  the  prindpal  case  followed  on  this  point  in  San  FnmeSMO  ▼.  Lawkm,  18 
CU.  475;  Burton  ▼.  Liet,  21  Id.  91;  Alexander  ▼.  Chrtemoood^  24  Id.  512;  ITor- 
Ian  T.  Jeocfar^,  Id.  562;  Carpenter  ▼.  WilUamaon,  25  Id.  161;  8Uer  t.  JoweU^ 
83  Id.  96. 

MiBTijai  OF  Law,  whbn  will  bb  Bbloitbd  AOADnr  zn  EQUirr:  See  DO! 
T.  Shahan,  60  Am.  Dec  540^  and  note  542. 

CoiTBTB  OF  EQiTirr  WILL  Gbant  Bxlhf  fbom  Saubb  ^Iadb  upon  nnoB 
Dbobbxs,  for  irregularity  or  defect  in  the  title^  where  the  parties  haye  bees 
misled  by  ndstake  of  law,  if  application  is  mado  therefor  within  a  reasonsbls 
time  in  the  prooeeding  in  which  the  decree  is  rendered:  Heifman  ▼•  Lowd^ 
23  OaL  108;  Krekkbamm  t.  Mdton,  49  Id.  56,  citing  the  principBl  case.  In 
AldriehT.  StepkaUt^ld.  679,  andJI^ersT.  Cooi^  58Id.  151,  citing  the  princi- 
pal case,  andalBoinA)sn7*^*-£rafyrai»,|)o«^p.561,  itisheldthatinafored^ 
nre  proceeding,  after  decree  and  sale,  the  court  may,  for  a  mistake  of  law  as 
to  the  effiact  of  the  decree,  and  consequent  failure  to  join  the  grantees  of  tiie 
mortgagor  as  parties,  upon  application  of  the  purchaser,  not  only  direct  the 
sale  to  be  set  aside^  and  the  satisfaction  canceled,  but  may  also  "authoruM  a 
supplemental  bfll  for  a  resale  of  the  premisee  to  be  filed,  and  conducted  in  the 
names  of  the  complainants  in  that  suit^  for  the  benefit  of  the  porohaser."  la 
Abadie  ▼.  Lobero,  86  Id.  899,  the  latter  part  of  this  propositioa  b  questiaiMdi 
See  note  to  Bogg»  ▼.  Hargravef  jKMf,  p.  566. 

CouBXB  OF  EQunr  will  iror  Bjeldevb  in  Imdbpbndbut  AcnoH  tram 
a  mistake  of  law,  where  it  is  not  accompanied  with  special  dronmstanoe^ 
such  as  misrepresentation,  undue  influence,  or  misplaced  confidence:  Boffgt  ▼. 
Hargraive,  poti,  p.  561;  Kenton  t.  W^Oty,  20  GaL  641;  Aldrkh  ▼.  Siqpkent,  48 
Id.  679,  aU  mthig  the  princq^  case. 

Tkvaut  nr  CknoiOH,  whbn  Liablb  to  Aotion  to  Rboovbb  Shabb  of 
Bbnts  and  profits:  Pico  ▼.  Cohtmbet^  73  Am.  Dec  560,  and  note555.  Ihecaee 
of  Abd  y.  Love,  17  OaL  237,  cites  theprinc^al  case  as  an  authority  explaining 
the  decision  of  Pico  t.  Cohmbei,  oupra,  on  this  point.  In  Howard  ▼.  l%nA' 
fiior«NH  50  Id.  87,  and  JfeOBni  T.  OttfttaHl  «•  Jf.  Ox,  64 1^ 
ease  is  cited  as  an  anthority  ahowing  the  distinoticn  between  the  i^fd  of  * 
oo-tenant  to  a  share  of  the  rents  and  profits  received,  and  lus  r^t  to  aahan 
ef  all  the  rents  and  profits  made. 
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[16  OAUrOB«A«  47S.] 

AouDDOMT  BT  AmnnffTRATBix  TO  Skll  Rbal  Bbkaxb  or  ImRAn  a* 
priTato  nk^  for  a  oertam  sam,  or  to  procnre  an  order  of  ooart  for  tiM 
lale^  though  it  cannot  bind  the  estate,  is  not  against  publio  policy  and 
therefor  void,  for  to  make  snoh  an  agreement  void  as  against  puUio 
policy,  the  neoessary  efifoct  of  it  most  be  to  oontravene  some  positiTe 
right  cr  duty,  and  the  duty  of  an  administratrix  is  not  necessaiily  inoon* 
■istent  with  an  agreement  to  ask  an  order  of  sale,  npoa  ooosideratloii 
that  a  pnrchaaer  will  give  an  agreed  snm  at  the  sale. 

Dksrbi  of  Probats  Coubt  vor  Salb  of  Dbgbdbnt's  Bbaiat  is  not  void 
beoanse  of  the  defect  in  the  petition,  which  prays  not  simply  for  a  decree 
of  sale,  which  is  the  proper  course,  but  seeks  as  its  main  object  the  con* 
firmation  of  an  agreement  for  a  private  sale.  Though  such  a  petition  is 
denmrrable  for  thus  asking  what  the  court  cannot  grants  yet|  as  it  also 
asks  for  am  order  of  sale  which  the  court  can  grant,  and  presents  all  the 
facts  necessary  to  jurisdiction  of  the  matter  of  sale,  it  is  sufficient  to 
support  the  decree  of  sale  when  collaterally  attacked. 

Tmomjam  Coubt  has  No  Powxb  to  Cohfibm  private  sale  of  realty  of  a  d»> 
cedent^  and  an  order  to  that  effect  is  void,  and  cannot  divest  the  oourt  d 
its  rightful  power  to  order  a  publio  sale  of  the  land;  and  if  by  a  second 
decree  it  does  so^  such  decree  wiU  not  be  held  void  on  ooUateral  attack, 
because  of  the  inconsistency  between  the  first  and  seoond  decrees. 

Bowbb  of  Pbobatb  Ck>uBT  TO  Qbdxb  Salb  of  Bbaltt  of  Dbqidbmt 
lesults  from  the  fact  that  the  personal  estate  in  the  hands  of  the  admin- 
istrator is  iusuffiflient  to  pay  debts. 

br  BzMBGiBXNO  iTB  JuBiBDioxiOH  TO  Obdkb  Salb  01  Rbaltt,  a  court 
need  not  comply  literally  with  the  provisions  of  the  statute^  a  substantial 
oooq^lianoe  being  enough. 

OlB  FmnoN  fob  Salb  of  DacnDBErx's  Bbaltt,  It  d  hot  Ebsbmtial  that 
there  should  be  in  the  petition  itself  and  without  referenoe  to  any  other 
paper  cr  thing,  a  statement  of  the  facts  necessary  to  jurisdiction,  the 
nnin  fact  required  being  the  averment  of  the  insufficiency  of  personal 
assets,  and  mere  formal  defects  in  the  mode  of  statement  wiU  not  affsct 
the  jurisdictiop.  So  far  as  the  question  of  jurisdiction  is  oonoenied,  it  is 
jimnatsrial  whether  the  statements  of  the  petition  be  true  or  not»  th^ 
jttriadietion  resting  upon  the  averments  in  the  petition,  and  not  upon 
tiisir  prooL 

Tmau»M  fob  Salb  of  Dbobdbht'b  Bbaltt,  which,  after  setting  out  the 
debta»  states  "that  the  personal  property  of  said  estate,  which  wiU  appear 
by  reference  to  the  inventory  now  on  file,  is  not  mor^  than  sufficient  for 
the  use  and  support  of  the  family  of  said  decedent,  and  is  wholly  insuf- 
ficient to  pay  said  indebtedness,  and  that  it  is  necessary  to  sell  real  estate 
to  pay  the  same,"  and  concludes,  "petitioner  further  alleges  that  the 
inventory  heretofore  filed  gives  a  description  of  all  the  real  estate  of 
whioh  tiie  said  intestate  died  seised,  and  the  condition  and  value  thereof, 
which  said  inventory  is  made  a  part  o!  this  petitiou,"  contains  a  sufficient 
averment  of  the  "amount  of  personal  estate  that  has  come  to  his  hands, 
and  how  much  thereof,  if  any,  remains  uudisposed  of,"  within  the  statute, 
and  the  reference  to  the  inventory  makes  it,  for  all  purposes  of  reference^ 
ft  part  of  the  petition. 
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WanmK  zn  Thamov  bt  EteouroB  to  Sell  Dbobdimt's  BxAiOTy  ik  k 
necesaary  m  a  jariBdictioDAl  fact  to  set  forth  the  amount  of  p^irmiial  piop- 
erty  that  haa  oomo  into  hia  handa,  qucere, 

PmnoN  lOB  Salb  ov  Dbobdekt's  Realty  with  Pbatbb  ik  Aisibva- 
TiVB  for  the  ooofimiation  of  an  agreement  for  a  private  sale,  or  in  oaae 
of  refaaal,  an  order  for  a  pnblio  sale,  ia  def ective  aa  a  pleading,  but  tiiia 
defect  doea  not  go  to  the  jnriadiotion  of  the  court. 

ffHBTHXB  nr  FBrmoH  vob  Saui  of  Dbobdeht's  Rbaltt,  ahowfaig  that  the 
peraooalty  ia  inanffioient  to  pay  the  debts,  it  ia  OMontial  aa  a  oonditioa  te 
the  eiriatenoe  of  jnriadiotion,  nnder  the  California  act  of  1861,  to  aver 
how  mnch  of  the  peraooalty  haa  been  diapoaed  o^  or  whether  thia  pro- 
▼iaion  ia  merely  directory  to  the  ooort  in  the  exerciae  of  ita  jnriadictioii» 

Whbm  PBrmo?:  vob  8alb  of  Deobdeht's  Rbaltt  States  that  the  per> 
aonal  property  of  the  eetate  which  will  be  ahown  by  the  inventory,  ia 
inanfficient  to  pay  debti^  thia  ayerment,  though  informal  and  indirect,  ia 
equivalent  to  aaying  that  the  peraooal  eetate  mentioned  in  the  inventary 
ia  rtill  on  hand,  fuid  therefore  undispoBed  o^  and  the  statement  ia  of  a 
fact  existing  at  the  time  of  filing  the  petition,  that  fact  being  that  tiie 
property  of  the  eetate  ia  ahown  by  the  inventory,  and  is  insufficient  to 
pay  the  debts,  and  if  it  be  the  property  of  the  estate,  it  haa  not  been  dia- 
poaed of,  the  petition  and  inventory  in  regard  to  such  matter  being  coa- 
sidered  aa  one  paper. 

ia  Cases  whebb  Titlbs  to  Real  Estate  will  be  In jubiouslt  Afvbcrd 
by  holding  probate  oourta  to  great  strictness  of  proceeding,  a  fair  and 
liberal  constmetion  should  be  given  to  their  acts,  whenever  it  can  legallj 
be  done. 

To  Rbquibb  Aoouratb  abd  Exact  Bbscbiftion  of  Rbaltt  of  a  dece- 
dent, in  a  petition  for  an  order  of  sale,  so  as  to  render  a  sale  void  in  aV 
aenoe  of  such  a  description,  is  too  strict  a  rale  and  will  not  be  f oflowed. 

Obisbb  of  Sale  of  Decedekt's  Realty  is  hot  Void  becauae  tiia  order  to 

show  canse  was  not  served  on  the  minor  heirs,  or  becanae  the  guardian 

ad  man  and  the  order  to  show  cause  waa  made  on  the  same  day,  if  the 

vaoal  order  for  minor  and  absent  heirs  to  ahow  cauae  waa  entered,  and 

en  the  aame  day  a  guardian  ad  Utem  waa  appointed  for  such  heirs,  who 

cmBBohdayappaandaadooaaentedtoaB  order  of  aale^  whiofa  waa  then 
•oeordinc^y  made. 

BFATUTEB    ABB   StLEBT   IB    OaUIOBIIXA  AS  ID  TDOI  WtOM  OVMMBi£H   AD 

Ijxbii  ia  to  beappoiated,  and  aa  order  of  sale  ef  a  deoedsnt'a  realty  ia  not 
void  becanae  of  the  ofder  for  the  minor  helra  to  ahow  eame  why  audi 
Older  ahoold  not  be  nuule  waa  not  served  on  them  before  the  i^ppointnieDt 
ef  SBoh  a  guardian* 
b  s  wnmB  Discbbtiob  of  Pbobate  Coubt  to  determine  at  '«hat  time 
•Iter  the  appointment  of  a  guardian,  and  hia  oonsent  to  an  order  ef  sale 
d  deoedent'a  realty,  it  wiU  act  upon  the  petition  for  aueh  aalsii 

Burr  to  quiet  title.    The  opinion  states  the  fEtcts. 

A.  P.  Crittenden^  and  Shattuckj  Spencer^  and  Beiehert^  for  tiN 
appellant. 

W.  T.  Watlaee^  for  the  respondents. 
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By  Coort,  Baldwin,  J.  This  action  involTes  the  title  to  a 
tract  of  land  in  Sonoma  county.  Charlee  White  died,  in  this 
atate,  in  1863,  aeiaed  of  this  tract.  He  left  a  widow  and  three 
in&nt  children.  One  of  the  children  died  after  the  proceed- 
ings haeafiier  mentioned,  npon  the  validity  and  effect  of  which 
the  qneetions  made  by  this  record  are  dependent.  Mrs.  White 
— ^now  Allen — administered  on  the  estate  of  the  decedent 
She  made  a  power  of  attorney  to  one  Crosby,  by  which  she 
empowered  him  to  make  a  contract,  npon  the  best  terms  he 
could,  for  the  sale  of  this  tract  of  land.  Crosby,  accordingly 
on  her  behalf,  agreed  with  Stoart  that  Mrs.  White  should  pro* 
cure  an  order  of  the  probate  court  for  the  sale  of  the  premises, 
and  convey  them  to  Stuart,  on  the  payment  of  three  thousand 
dollars.  The  administratrix  then  reported  to  the  probate  court 
that  she  had  made  the  trade  with  Stuart,  and  also  filed  a  peti- 
tion, praying  the  court  to  confirm  the  sale;  and  further,  that  if 
the  court  should  conclude  not  to  confirm  the  contract  she  had 
made  with  Stuart,  then  an  order  for  sale  be  made.  Upon  the 
filing  of  this  petition,  the  court  made  an  order,  appointing 
Frederick  Hall  guardian  for  the  absent  and  minor  heirs  of  the 
estate.  The  petition,  after  setting  out  the  debts,  proceedsi 
^that  the  personal  property  of  said  estate,  which  will  appear 
by  reference  to  the  inventory  now  on  file,  is  not  more  than  is 
SQjfficient  for  the  use  and  support  of  the  family  of  said  decedent, 
and  is  wholly  insufficient  to  pay  said  indebtedness,  and  that 
it  is  necessary  to  sell  real  estate  to  pay  the  same."  The  peti- 
tion, after  giving  some  farther  matter,  concludes  in  this  wise: 
'^  Petitioner  further  alleges  that  the  inventory  heretofore  filed 
gives  a  description  of  all  the  real  estate  of  which  the  said 
intestate  deed  seised,  and  the  condition  and  value  thereof 
which  said  inventory  is  made  a  part  of  this  petition."  Then 
follow  the  names  of  the  heirs.  The  inventory  is  in  the  record. 
It  shows  some  one  thousand  two  hundred  dollars  or  one  thou- 
sand five  hundred  dollars  of  personal  assets,  and  contains  a 
brief  account  of  the  real  estate — among  other  things,  this: 
''Interest  in  the  rancho  called  Petaluma,  in  the  county  of 
Sonoma,  value  uncertain,  five  thousand  dollars." 

After  the  filing  of  the  petition,  and  the  order  to  show  cause, 
the  court  appointed  Frederick  Hall  as  guardian  for  the  absent 
and  minor  heirs  of  the  estate.  The  guardian,  on  the  same 
day,  consented  to  the  decree.  No  service  seems  to  have  been 
made  of  any  order  to  show  cause  upon  the  heirs.  The  court 
rendered  a  decree  for  the  sale  of  the  premises.    This  first  d^ 
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cree  is  inconsistent  in  this,  that  it  confinns  the  contract  between 
Mrs.  Allen  and  Stoart,  and  afterwards  proceeds  to  order  a  role 
to  the  heirs,  to  show  cause  why  a  sale  of  the  premises  at  pub- 
lic auction  should  not  be  made.  Afterwards,  a  decree  of  sale 
was  made,  in  the  usual  form.  Several  objections  to  these  pro- 
ceedings are  urged  by  the  respondents.  We  propose  to  con- 
sider  them  in  their  order. 

1.  It  is  urged  that  this  contract  by  Mrs.  Allen  was  contrary 
to  public  policy,  and  void,  and  that  the  decree  entered  in  ex- 
ecution of  it,  and  to  give  it  effect,  partakes  of  the  same  in- 
firmity. The  general  argument  in  support  of  this  proposition 
is,  that  it  is  the  duty  of  the  administrator  to  protect  the  prop- 
erty of  the  estate;  that  the  sale  is  required  to  be  public;  that 
this  was  an  arrangement  for  a  private  sale;  and  that  by  the 
contract  the  administratrix  placed  herself  in  an  antagonistical 
relation  to  her  duty  to  the  estate — ^her  interest  being  one  way 
and  that  of  the  estate  another.  Unquestionably  the  adminis- 
tratrix could  make  no  such  bargain  as  this,  so  as  to  be  binding 
upon  the  estate,  whatever  the  effect  upon  herself  individually. 
But  the  question  is  not  as  to  the  effect  of  this  agreement,  as 
such,  uix>n  the  estate;  but  whether,  because  of  the  fact  of  the 
agreement,  the  subsequent  decree  is  a  nullity.  We  do  not  see 
how  this  is  so.  It  is  not  every  unauthorized  agreement  that 
is  void  as  against  public  policy;  much  less  is  it  true  that  every 
such  agreement  would  destroy  the  ix>wer  of  the  court  to  make 
an  order  otherwise  legal,  though  that  order  was  in  accordance 
with  the  agreement.  To  make  the  agreement  void,  on  this 
ground,  the  necessary  effect  must  be  to  contravene  some  de- 
clared right  or  positive  duty.  But  the  duty  of  the  adminis- 
tratrix is  not  necessarily  inconsistent  with  an  agreement  to  ask 
an  order  of  sale,  upon  consideration  that  a  purchaser  will  give 
an  agreed  sum  at  the  sale.  This  did  not  amount  to  a  private 
sale,  for  the  very  agreement  contemplates  that  the  sale  shall 
be  public,  and  tJie  court  had  no  power  to  make  or  authorise 
any  other  sale,  or  a  sale  in  any  other  mode.  So  feur  as  her  own 
interest  was  concerned,  we  see  no  objection  to  such  an  arrange- 
ment; and  if  the  sale  was  to  be  public,  probably  no  good  reason 
exists  for  holding  that  the  administratrix  should  not  provide 
or  assure  herself  in  this  way,  that,  if  sold,  the  property  would 
bring  a  reasonable  price,  before  proceeding  to  take  steps  to 
have  the  sale  ordered.  The  propriety  of  ordering  the  sale,  and 
of  confirmiDg  it  afterwards,  was  still  left  to  the  court  unin- 
fluenced by  any  such  agreement;  and  it  was  not  thereby 
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deprived  of  any  of  its  discretioii  in  the  manner.  If  we  were  to 
hold  that  such  an  agreement  deprived  the  court  of  its  authority, 
the  consequence  would  be  that  the  estate  might  not  be  sold  or 
disposed  of  at  all,  and  the  interest  of  creditors  be  sacrificed  or 
greatly  postponed;  and  it  would  thus  result  that  the  jurisdio- 
tion  of  a  court  of  imquestioned  general  authority  might  be 
defeated  by  the  mere  act  of  the  administratrix. 

2.  The  next  point  is,  that  the  decree  is  void  because  the 
petition  is  fatally  defective  in  this,  that  it  does  not  simply  pray 
for  a  decree  of  sale — but  this  prayer  is  in  the  alternative — the 
main  object  of  the  petition  being  to  obtam  from  the  court  a 
confirmation  of  the  private  agreement.  There  is  some  plausi- 
bility in  this  argument  We  do  not,  however,  think  it  sound. 
It  is  true  that  the  i)etition  is  defective  in  the  respect  mentioned, 
but  this  does  not  render  the  paper  a  nullity.  It  would  be  de- 
murrable for  this  cause.  It  asked  what  the  court  had  no 
authority  to  grant;  but  this  did  not  destroy  the  power  of  the 
court  to  grant  what  it  was  empowered  to  give.  So  far,  the 
petition  presented  all  the  facts  necessary  to  give  the  court 
jurisdiction  of  the  matter  of  the  sale,  and  this  was  enough, 
whatever  else  was  inserted,  to  support  its  action  when  attacked 
collaterally. 

3.  Again:  it  is  said  that  the  decree  and  proceedings  are 
void  because  inconsistent  in  this,  that  the  first  order  con- 
firms the  agreement,  and  then  requires  the  parties  to  show 
cause  why  the  land  should  not  be  sold.  The  second  decree 
orders  the  property  to  be  sold,  as  usual  in  such  cases.  This 
course  of  procedure  was  certainly  very  irregular,  and  calcu- 
lated to  embarrass  the  sale;  but  we  do  not  see  that  it  made  the 
whole  proceedings  nullities.  It  was  an  irregular  and  improper 
exercise  of  jurisdiction,  but  these  irregularities  and  defects 
must  be  corrected  on  appeal.  They  cannot  be  indirectly 
attacked.  The  court  had  no  power  to  confirm  this  private 
sale.  The  statute  denies  it  all  jurisdiction  to  make  such  an 
order.  The  order,  therefore,  was  void;  but  this  act  did  not 
take  from  the  court  any  of  its  powers.  It  was  not  divested  of 
its  rightfdl  powers  merely  because  it  assumed  powers  it  did 
not  possess.  It  did  have  power  to  order  the  sale  of  the  land, 
and  this  power  is  exercised  by  its  final  decree. 

4.  It  is  next  objected  that  the  petition  does  not  set  forth 
fiKsts  essential  to  give  jurisdiction  to  the  probate  court.  The 
alleged  defect  is  that  the  petition  does  not  set  forth  the 
amount  of  personal  estate  that  had  come  to  tbe  hands  of  the 
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adminiBtratrix,  and  how  much  thereof  remame  undispoeed  o£ 
The  language  of  the  petition  has  been  akeady  given.  We  do 
not  understand  that  language  to  be  or'mean  that  the  personal 
property  was,  at  the  time  ot  the  filing  of  the  inventoiy,  suffi- 
cient to  pay  the  indebtedness,  but  that  the  property  was  so  in- 
sufficient at  the  time  of  this  petition.  The  iuTentory  is  referred 
to  for  the  purpose  of  identifying  the  property.  The  statate  pnh 
Tides  as  follows: 

''  Seo.  164.  When  the  personal  estate  in  the  hands  of  the 
executor  or  administrator  shall  be  insuffident  to  pay  the  allow- 
ance to  the  family,  and  all  debts  and  charges  of  the  adminis- 
tration, the  executor  or  administrator  may  sell  the  real  estate 
for  that  purpose,  upon  the  order  of  the  county  judge. 

'^  Sec.  165.  To  obtain  such  order,  he  shall  present  a  petition 
to  the  probate  court,  setting  forth  the  amount  of  personal  es* 
tate  that  has  come  to  his  hands,  and  how  much  thereof,  if 
any,  remains  undisposed  of;  the  debts  outstanding  against  the 
deceased,  so  far  as  can  be  ascertained;  a  description  of  all  the 
real  estate  of  which  the  testator  or  intestate  died  seised,  and 
the  condition  and  value  of  the  respective  portions  and  lots;  the 
names  and  ages  of  the  devisees,  if  any,  and  of  the  heirs  of 
the  deceased;  which  petition  shall  be  verified  by  the  oath  of 
the  party  presenting  the  same. 

^'  Sec.  156.  If  it  shall  appear  by  such  petition  that  there  is 
not  sufficient  personal  estate  in  the  hands  of  the  executor  or 
administrator  to  pay  the  allowance  to  the  family,  the  debts 
outstanding  against  the  deceased,  and  the  expenses  of  admin- 
istration, and  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  payment  of  such  debts,  the 
probate  judge  shall  thereupon  make  an  order  directing  all 
persons  interested  to  appear  before  him,  at  a  time  and  place 
specified,  not  less  than  four^or  more  than  ten  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order  should 
not  be  granted  to  the  executor  or  administrator  to  sell  so  much 
of  the  real  estate  of  the  deceased  as  shall  be  necessary  to  pay 
such  debts." 

It  thus  appears  that  the  power  of  the  court  to  order  the  sale 
results  fix>m  the  fact  that  the  personal  estate  in  the  hands  of 
the  administrator  is  insufficient,  etc.,  and  to  obtain  the  order 
the  act  directs  the  administrator  to  present  a  petition,  setting 
forth  the  amoimt  of  personal  estate  that  has  come  to  his  hands, 
and  how  much,  if  any,  remains  undisposed  of.  Now,  in  order 
to  the  exercise  of  juijsdiction,  it  is  not  necessary  that  there 
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ihonld  be  a  literal  oamplianoe  with  the  direetions  of  the  stati 
ate.  A  sobstantial  compliance  is  enough.  Nor  is  it  essential 
that  there  should  be  in  the  petition  itself,  and  without  refer- 
ence to  any  other  paper  or  thing,  a  statement  of  these  facts. 
The  main  fact  required  is  the  averment  of  the  insufficiency  of 
personal  assets,  and  mere  formal  defects  in  the  mode  of  state- 
ment would  not  afTect  the  jurisdiction.  The  reference  to  the 
inventory  makes,  for  all  purposes  of  the  reference,  the  inven- 
tory a  part  of  the  petition;  the  amount  of  the  personal  estate 
is  shown  by  the  inventory,  as  is  also  the  value.  Whether  the 
word  ^'amount"  has  reference  to  quantity  or  value,  therefore, 
is  not  material;  nor  will  it  do  to  say  that  this  petition  did  not 
show  that  no  other  property  except  that  in  the  inventory  came 
to  the  bands  of  the  administratrix;  for  the  averment,  though 
indirect,  is  that  the  inventory  shows  the  amount,  or  in  other 
words,  the  inventory  is  referred  to  to  show  what  property  b^ 
longs  to  the  estate,  and  then  follows  the  averment  that  it  is 
insufficient.  It  is  true,  the  petition  does  not  expressly  show 
how  much,  if  any,  remains  undisposed  of;  but  when  reference 
is  made  to  the  inventory,  as  showing  the  property  of  the  estate, 
the  natural  meaning  of  the  language  is  that  at  the  time  of  the 
reference  it  is  the  property  of  the  estate.  In  other  words,  the 
statement  is,  in  effect,  that  this  property  has  not  been  disposed 
of— for  it  is  spoken  of  in  the  present  tense,  as  the  property  of 
the  estate.  In  cases  like  this,  it  is  very  apparent  that  many 
evils  and  hardships,  affecting  titles  injuriously,  will  result  from 
holding  probate  courts  to  great  strictness  of  procedure;  and  it 
is  better,  as  it  is  more  reasonable,  whenever  it  can  legally  be 
done,  to  give  a  fair  and  liberal  construction  to  their  acts.  We 
think  the  views  we  have  presented  are  in  harmony  with  the 
rules  of  law  and  the  dictates  of  justice  and*  policy.  They  do 
not  contravene  anything  said  by  either  of  the  justices  sitting  in 
the  case  of  Oregory  v.  McPherwm^  13  Cal.  562,  though  that  case 
is  not  authority — ^the  judges  not  concurring  in  the  grounds  of 
the  judgment.  The  question  there  argued  in  the  principal 
C|Hnion  may  still  be  considered  openin  this  court  It  will  be 
remarked  that  it  is  immaterial,  so  fetr  as  this  question  of  juri»- 
diotion  is  concemed,  whether  the  statements  of  the  petition  are 
trae  or  not;  the  jurisdiction  resting  upon  the  averments  of  the 
petition,  not  upon  proof  of  them. 

&  Another  olgeotion  is  that  the  petition  only  prays  a  sale 
in  a  gtvea  event— 4hat  is  to  say,  in  the  event  the  contract  is 
not  oooliniied.    Perhaps,  if  this  were  the  right  construction  of 
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this  paper,  it  would  not  afTect  the  jurisdictioii;  bat  we  do  noC 
think  it  is  the  true  construction.  The  prayer  seems  to  be  in 
the  alternative,  and  therefore  the  petition,  as  a  pleading,  was 
defective;  but  this  defect  does  not  go  to  the  jurisdiction  of  the 
court. 

6.  It  is  argued  that,  taking  the  petition  and  inventory  to- 
gether, it  is  not  shown  by  either  or  both  of  these  papers  how 
much  of  the  i)erBonal  estate  haa  been  disposed  of;  and  it  is 
argued  that  this  statement  is  a  jurisdictional  fact,  without 
which  all  the  proceedings  are  void.  About  two  thousand  five 
hundred  dollars'  worth  of  personal  estate  came  to  the  hands  of 
the  administratrix;  one  thousand  dollars  seems  appropriated 
for  the  support  of  the  family.  This  would  leave  about  one 
thousand  five  hundred  dollars  to  be  applied  to  the  payment  of 
the  debts.  There  is  no  showing  how  this  property  was  applied, 
Dor  can  we  presume  that  it  was  applied  at  all.  The  presump- 
tion is,  if  any,  that  it  was  still  in  the  hands  of  the  administra^ 
trix.  The  statute  does  not  require  an  absolute  exhausti<Mi  of 
all  the  personal  property  before  an  order  can  be  made  for  the 
sale  of  the  realty.  The  one  hundred  and  fifty-fourth  section 
provides  that  when  the  personal  estate  shall  be  insufficient  to 
pay  the  allowance  to  the  family,  debts,  etc.,  the  executor,  etc, 
may  sell  on  the  order,  etc.  And  then  the  next  section  pro- 
ceeds to  declare  that  to  obtain  such  an  order  the  petition  shall 
be  presented,  setting  forth  the  amount,  and  how  much  of  the 
estate  remains  undisposed  oA  etc.  Section  156  then  provides 
that  if  it  appears  by  the  petition  that  there  is  not  sufficient 
personal  estate  in  the  hands  ol  the  executor  or  administrator 
to  pay  the  allowance,  the  debts,  etc.,  then  the  judge  shall 
order  the  sale. 

Wo  have  already  said  that  we  regard  this  petition,  and  in- 
ventory referred  to  therein,  as  one  paper,  for  all  purposes  of  a 
statement  of  facts  which  they  contain;  and  that  when  the 
petition  states  that  the  personal  property  of  the  estate,  which 
will  be  shown  by  the  inventory,  is  insufficient,  this  averment, 
though  informal  and  indirect,  is  equivalent  to  saying  that  tba 
personal  estate  mentioned  in  the  inventory  is  still  aa  hand, 
and  therefore  undisposed  of.  The  statement  is  of  a  fact  exist- 
ing at  the  time  of  the  filing  of  the  petition;  and  that  fact  ia, 
that  the  property  of  the  estate  is  shown  by  the  inventory,  and 
is  insufficient  to  pay  the  debts,  etc.;  if  it  be  the  property  of  the 
estate,  it  has  not  been  disposed  of,  of  course.  We  can  makm 
no  nice  criticism  of  the  mere  form  of  a  statement  for  the  pOF- 
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pose  of  OTuting  a  court  of  jurisdictioa  in  oaaes  like  thia,  anil 
holding  its  proceedings  void. 

This  view  renders  it  unnecessaiy  to  consider  whether  the 
averment  as  to  how  mnch  of  the  personal  estate  has  been  die- 
posed  of  is  an  essential  averment,  when  the  petition  shows 
that  the  personal  estate,  whether  disposed  of  or  not,  is  insuffi- 
cient to  pay  the  debts.  It  is  argued,  with  great  force,  that  the 
power  of  the  court  to  order  the  sale  of  the  realty  by  the  one 
hundred  and  fifty-fourth  section  comes  from  the  fact  that  the 
personal  estate  is  insufficient;  that  this  is  the  sole  essential 
required  by  that  section,  which  imparts  the  power  to  the 
probate  court,  and  that  the  subsequent  sections  are  mere  modes 
to  give  effect  to  the  substantive  power;  and  like  other  stat- 
utory means  to  carry  out  a  power,  are  merely  directions  to  the 
court  in  the  exercise  of  its  jurisdiction,  and  not  conditions  to 
the  existence  of  the  jurisdiction.  But  it  is  not  essential  to  the 
decision  of  this  case  to  pass  upon  this  point,  and  we  only  state 
it  to  show  that  we  have  not  overlooked  it,  or  in  any  degree 
touched  it  by  this  opinion. 

The  last  objection  to  the  opinion  is  that  the  real  estate  is 
not  sufficiently  described.  Taking  the  whole  petition  and  in- 
ventory together,  and  we  think  the  proceedings  not  void  on 
this  account.  It  would  be  holding  the  rule  with  great  strict- 
ness to  hold  that  the  sale  is  void  upon  its  £ace  because  the 
petition  does  not  give  an  exact  or  accurate  description  of  real 
estate. 

7.  It  is  objected  that  the  order  of  sale  is  void,  because  there 
was  no  service  of  the  order  to  show  cause  entered  after  the 
filing  of  the  petition  upon  the  minor  heirs.  Sections  156  and 
159  provide: 

'^Sec.  156.  If  it  shall  appear  by  such  petition  that  there  is 
not  sufficient  personal  estate  in  the  hands  of  the  executor  or 
administrator  to  pay  the  allowance  to  the  fiunily,  the  debts 
outstanding  against  the  deceased,  and  the  expenses  of  the  ad- 
ministration, and  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  payment  of  such  debts,  the 
probate  judge  shall  thereupon  make  an  order,  directing  all 
persons  interested  to  appear  before  him  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  to  sell 
so  much  of  the  real  estate  of  the  deceased  as  shall  be  neces^ 
•ary  to  pay  such  debts." 
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^'  Sec.  159.  If  any  of  the  devisees  or  heirs  of  the  deceased 
are  minors,  and  have  a  general  guardian  in  the  county,  the 
copy  of  the  order  shall  be  served  upon  the  goardian.  If  ihef 
have  no  such  goardian,  the  court  shall,  before  proceeding  to 
act  upon  the  petition,  appoint  some  disinterested  person  their 
guardian  for  the  sole  purpose  of  appearing  for  them  and  tak- 
ing  care  of  their  interests  in  the  proceedings.'' 

It  is  urged  that  the  appointment  of  the  guardian  ad  lUem 
was  made  on  the  same  day  on  which  the  order  of  sale  was 
entered,  and  that  this  vitiates  the  proceedings.  The  statute  is 
silent  as  to  the  time  of  the  appointment;  and  we  cannot  bold 
the  act  of  the  court  and  of  the  guardian  void,  on  the  ground 
suggested.  It  is  said,  again,  that  the  service  must  be  made  of 
a  copy  of  the  order  before  such  appointment.  But  the  statute 
does  not  so  prescribe.  It  is  not  perceived  what  useful  purpose 
would  be  subserved  by  such  a  service;  for  the  in&nt  could 
make  no  use  of  the  information  thus  offered  him,  and  the 
guardian  would  be  as  well  advised  by  notice  of  his  appoint- 
ment as  if  a  copy  of  the  order  served  on  the  infiant  were  given 
him.  It  seems  that  in  this  case  the  court,  ^  before  proceeding 
to  act  upon  the  petition,"  did  appoint  a  disinterested  person  to 
act  as  guardian  ad  litem  for  the  infemt  heirs;  and  that  this 
guardian  appeared  for  them.  We  cannot  conceive  of  any 
principle  which,  after  this  appointment  and  appearance,  denied 
jurisdiction  to  the  court  over  this  subject  and  the  parties.  At 
what  time  the  court  should  act  after  this  was  within  its  dis- 
cretion. But  as  the  guardian  did  not  contest  the  case  of  the 
petitioner,  but  assented  to  the  order  of  sale,  one  time  was 
probably  as  good  as  another  for  the  action  of  the  court  If 
service  of  the  copy  of  the  order  to  show  cause  were  necessary 
to  be  made  on  the  guardian,  to  give  jurisdiction  where  no  ap- 
pearance was  made,  we  presume  that  the  appearance  of  the 
guardian  was  sufficient  to  give  jurisdiction,  the  object  of  the 
service  being  to  bring  the  party  into  courts  or  give  him  notioe 
of  the  proceeding. 

We  have  considered  this  case  upon  the  grounds  presented 
here  and  in  the  lower  court  The  questions  made  are  as  to 
the  jurisdiction  of  the  probate  court  and  the  alleged  nullity  of 
the  proceedings  upon  their  face.  Whether  the  various  drcum- 
stances  of  the  case — ^the  irrq;ularitie8,  the  price  for  which  the 
property  was  sold,  its  real  value,  its  consideration,  the  eflectef 
these  tidngs  upon  the  sale — entitle  the  in&nt  heirs  to  coon 
iato  a  oourt  of  equity  to  set  aside  the  sale  is  another  questioiif 
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which  we  do  not  feel  called  upon  to  decide.    We  shnply  hold 
that  the  varions  objectionfi  made  to  the  sale  are  not  good 
gnranda  to  declare  it  void  nix>n  the  face  of  the  proceedings. 
Decree  reversed,  and  cause  remanded. 

FixLDy  C.  J.,  and  Cope,  J.,  concurred. 


TmoBAxm  Saisi  of  Bbaltt  nr  CAUJoiVLk  asi>  Fsmw  noBnoa:  8m 
Bmim  T.  Mbver,  68  Am.  I>ee.  287,  and  note  284^  2ff7;  Ba^ma  t.  Muh,  70 
Id.  703»  and  note  710^  citing  a  niunber  of  cases  on  the  points  dseidad  in  tlw 
piinGipal  oaee.  It  is  said  that  the  jnrisdiotion  to  ordar  a  aale  reals  mora  en 
the  srennents  d  the  petitioa  than  on  their  proof,  and  thai  if  the  losmer  are 
sufficientb  the  ooort  aoovirea  iuriadiotian  to  ^*«"l^  on  the  aDnlioaftian:  ^Ueh 
r.  MSOar,  20  CU.  283.  If  the  petition  oontaina  the  vegvlar  and  neoeasary 
avennenta  it  is  snfBoient,  and  the  faot  that  it  goea  b^ond  this  and  inelndee 
rednndant  and  imleTant  matter,  thon^  poaaiUy  def eotiTO  pleading,  and  ob- 
Jectionnlile  aa  snob,  will,  nevertheless^  not  affeot  the  jnrisdiotion  ol  the  ooort: 
Tommti  ▼.  Chrdon^  19  Id.  206.  If  the  petitioa  refsn  to  another  paper  on 
6l6  for  a  more  explicit  statement  of  facts^  both  may  be  taken  aa  one  statement 
of  all  the  facta:  Chrtgory  ▼.  Taber^  Id.  400;  Sfrigg  t.  Btmnp^  18  Fed.  Rep. 
218.  An  allflgatian  that  the  personal  estate  is  insufficient  to  pay  debts  being 
necessaiy,  a  petition  which  indirectly  bat  clearly  allegee  that  the  persooal 
estate  iraa  inaaffideat  therefor  is  good  and  soffideat:  EaiaU  qf  Bwt^  36  GaL 
689;  as  where  the  petition  refers  to  the  inrentory  and  the  inrentory  shows 
sach  fact:  Sprigg  ▼.  Stump^  18  Fed.  Rep.  218.  To  reqoire  in  the  petitioa  a 
strict  and  accnrate  deacriptioa  of  realty,  ao  that  a  failore  in  any  partioolar 
will  aroid  the  sale,  is  too  hard  a  role  and  will  not  be  followed:  Atate  qf  Ba- 
Umdf  66  GaL  31&    All  the  abore  oases  dte  the  prindpal 


BOGGS   V.    FOWLEB   &    HaBGBAYK, 

[16  CAUFOBiriA,  669.} 
WtfBMJLOBUBM  SuiT  IN  GALITOBmA  IS  MeSELT  PbOOEKDINO  TOB  IjMAL  !>■- 

TBBiairATiON  of  the  existence  of  the  mortgage  lien,  the  ascertainmsnl 
of  its  extent,  and  the  sabjection  to  a  sale  of  the  estate  pledged  for  ita 


b  FosiOLOsuBX  Suit  in  OiuioiufiA,  Owmat  of  Ebzati;  whether  mort- 
gagor or  his  grantee^  has  a  right  to  be  heard  upon  the  validity  and  ex- 
tent of  the  lien,  and  no  valid  decree  for  a  sale  can  pass  until  this  right 
has  been  afforded  to  him;  and  a  decree  for  a  sale,  where  the  mortgagor 
has  tranaferred  his  interest  to  another  prior  to  the  aoit^  the  grantee  not 
beiog  made  a  party  thereto^  is  vdd,  in  so  far  as  it  orders  a  sale. 

DooiBiini  09  Gatkat  Emftob  is  Afpligablk  only  to  Sales  upon  Valid 
JvDOMEirTB,  and  is  nsnaUy  invoked  with  reference  to  sales  npon  execu- 
tion issned  against  the  general  property  of  the  jndgment  debtor.  Insoch 
.  saae^  a  defect  of  title  ia  no  groond  for  interfexenoe  with  the  sale,  or  for  a 
lefosal  to  pay  the  price  bid,  as  the  porohaaer  takea  upon  himself  aU  the 
risks  as  to  title,  and  bids  with  fall  knowledge  that  in  any  event  he  only 
aoqoiree  such  interest,  as  the  debtor  possessed  at  the  date  d  the  levy  or 
Hen  of  the  judgment,  and  that  he  may  poanUy  aoquira  nothing. 
Am.  Dso.  Voi^  LZXyi-«6 
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"  Sec.  159.  If  any  of  the  devisees  or  heira  of  the  deceased 
are  minors,  and  have  a  general  guardian  in  the  connly,  the 
copy  of  the  order  shall  be  served  upon  the  goardian.  If  they 
have  no  sach  guardian,  the  court  shall,  before  proceeding  to 
act  upon  the  petition,  appoint  some  disinterested  person  their 
guardian  for  the  sole  purpose  of  appearing  for  tiiem  and  tak* 
ing  care  of  their  interests  in  the  proceedings." 
.  It  is  urged  that  the  appointment  of  the  guardian  ad  Ktem 
was  made  on  the  same  day  on  which  the  order  of  sale  was 
entered,  and  that  this  vitiates  the  proceedings.  The  statute  is 
silent  as  to  the  time  of  the  appointment;  and  we  cannot  hold 
the  act  of  the  court  and  of  the  guardian  void,  <hi  the  ground 
suggested.  It  is  said,  again,  that  the  service  must  be  made  of 
a  copy  of  the  order  before  such  appointment.  But  the  statute 
does  not  so  prescribe.  It  is  not  perceived  what  useful  purpose 
would  be  subserved  by  such  a  service;  for  the  in£Emt  eoold 
make  no  use  of  the  information  thus  oSesred  him,  and  the 
guardian  would  be  as  well  advised  by  notice  of  his  ajqpoint- 
ment  as  if  a  copy  of  the  order  served  on  the  in£Euit  were  given 
him.  It  seems  that  in  this  case  the  courts  ^*  before  proceeding 
to  act  upon  the  petition,'^  did  appoint  a  disinterested  person  to 
act  as  guardian  ad  litem  for  the  infant  heirs;  and  that  this 
guardian  appeared  for  them.  We  cannot  conceive  of  any 
principle  which,  after  this  appointment  and  appearance,  denkd 
jurisdiction  to  the  court  over  this  subject  and  the  parties.  At 
what  time  the  court  should  act  after  this  was  within  its  dis- 
cretion. But  as  the  guardian  did  not  contest  the  case  of  the 
petitioner,  but  assented  to  the  order  of  sale,  one  time  was 
probably  as  good  as  another  for  the  action  of  the  court  If 
service  of  the  copy  of  the  order  to  show  cause  were  necessaiy 
to  be  made  on  the  guardian,  to  give  jurisdicti<m  where  no  ap- 
pearance was  made,  we  presume  that  the  appeaianoe  of  ths 
guardian  was  sufficient  to  give  jurisdiction,  the  object  of  the 
service  being  to  bring  the  party  into  court,  or  give  him  notice 
of  the  proceeding. 

We  have  considered  this  case  upon  the  groands  presented 
here  and  in  the  lower  court  The  questions  made  are  as  to 
the  jurisdiction  of  the  probate  court  and  the  alleged  nullity  of 
the  proceedings  upon  their  face.  Whether  the  various  drcum- 
stances  of  the  case — ^the  irregularities,  the  price  tar  which  the 
property  was  sold,  its  real  value,  its  consideration,  the  efieciof 
these  things  upon  the  sale— entitle  the  in£uit  heirs  to  come 
iato  A  court  of  equity  to  set  aside  the  sale  is  another  questioDt 


Oct  1860.[      BoGGB  V.  FowLBB  A  Harobavb.  Ml 

which  we  do  not  feel  called  upon  to  decide.    We  shnply  hold 
that  fhe  Tarions  objectionfi  made  to  the  sale  are  not  good 
groonda  to  declare  it  ydd  upon  the  face  of  the  proceedings. 
Decree  reversed,  and  cause  remanded. 

FixLD,  G.  J.,  and  CoPEy  J.,  concurred. 


Tmnjom  Saiab  of  Bsaitt  nr  CAUJoavLk  asi>  Famw  noBnoa:  8m 
Bmim  T.  Sehver,  68  Am.  I>ee.  237,  and  note  286^  2S7;  JSoynei  t.  Mteh,  70 
Id.  703»  and  note  710^  oitmg  a  number  of  cases  on  the  points  dsdded  in  tlw 
principal  case.  It  is  said  that  the  jnrisdiotion  to  crdar  »  aale  rests  mors  en 
the  arennents  d  the  petitioa  than  on  their  proof,  and  that  if  the  fonner  are 
snffieient^  the  ooort  acqvires  jnrisdiotion  to  decide  on  the  applioatian:  FUeh 
J.  MUkr,  20  CSsL  283.  If  the  petition  oontaine  the  vegvlar  and  neoeesary 
MSfmsnta  it  ie  snffioisiit,  and  the  fact  that  it  goes  b^ond  this  and  inelndes 
redmidant  and  imlaTant  matfcorv  thoa|^  poosiUy  def eotiTe  pleading,  and  ob- 
jectionahla  as  snch,  will,  nererthelesi^  not  afibot  the  Jnrisdiotion  of  the  court: 
Totmtmd  ▼.  Cfordcn,  19  Id.  206.  If  the  petition  refers  to  another  pi^er  on 
file  for  a  more  explicit  statement  of  facti^  both  may  be  taken  as  one  statement 
of  all  the  facts:  Qregory  ▼.  Taber^  Id.  400;  Sfrigg  t.  Btwmp^  18  Fed.  Rep. 
218.  An  allegation  that  the  personal  estate  is  insnfficunt  to  pay  debts  being 
necessaiy,  a  petition  which  indirectly  bat  clearly  allegee  that  the  personal 
estate  wae  insofficient  therefor  is  good  and  sufficient:  EiUUe  qf  Bwt^  36  GaL 
689;  as  where  the  petition  refers  to  the  inyentory  and  the  inTentory  shows 
such  fact:  Sprigg  ▼.  Stump,  18  Fed.  Rep.  218.  To  reqnire  in  the  petition  a 
strict  and  accnrate  description  of  realty,  so  that  a  failore  in  any  partionlar 
will  aroid  the  sale,  is  too  hsrd  a  role  and  will  not  be  followed:  Atate  qf  Be- 
teA66GBL3ia    All  the  abore  cases  cite  the  principal 


BOGGS   V.    FOWLEB   &    HaBGBAYK, 

[10  CAXJroBiriA,  669.] 

fOBKLOBUBX  SuiT  DT  GALITOBmA  IB  MeBSLT  PbOOEKDINO  TOB  IjMAL  !>■- 

TBBiairATiON  of  the  existence  of  the  mortgage  lien,  the  ascertainment 
of  its  extent,  and  the  subjection  to  a  sale  of  the  estate  pledged  for  its 
sabsuMtion. 

Lr  V6SI0L06UBX  Surr  nr  CiuioiufiA,  Owmat  ov  EnATi^  whether  mort- 
gagor or  his  grantee^  has  a  right  to  be  heard  upon  the  validity  and  ex- 
tent of  the  lien,  and  no  valid  decree  for  a  sale  can  pass  until  this  right 
has  been  afforded  to  him;  and  a  decree  for  a  sale,  where  the  mortgagor 
has  transferred  his  interest  to  another  prior  to  the  suit^  the  grantee  not 
being  made  a  party  thereto^  is  void,  in  so  far  as  it  orders  a  sale. 

DooiBiNB  ov  Catkat  Emptob  is  Applicable  only  to  Sales  upon  Valid 
JvDOMEirTB,  and  is  usually  invoked  with  reference  to  sales  upon  execu- 
tion iasned  against  the  general  property  of  the  judgment  debtor.  Insnch 
.  eaee^  a  defect  of  title  is  no  ground  for  interf erenoe  with  the  sale,  or  for  a 
lefnsal  to  pay  the  price  bid,  as  the  purchaser  takes  upon  himself  aU  the 
risks  as  to  title,  and  bids  with  fall  knowledge  that  in  any  event  he  obIj 
acquires  such  interest,  as  the  debtor  possessed  at  the  date  ol  the  levy  or 
tten  of  the  judgment,  and  that  he  may  possibly  acquire  nothing. 
Am.  Dm.  Voi^  LXXyi-«6 
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*^  Sec.  159.  If  any  of  the  deyisees  or  heirs  of  the  deceased 
are  minors,  and  have  a  general  guardian  in  the  county,  the 
copy  of  the  order  shall  be  served  upon  the  guardian.  If  they 
have  no  such  guardian,  the  court  shall,  before  proceeding  to 
act  ujKm  the  petition,  appoint  some  disinterested  person  their 
guardian  for  the  sole  purpose  of  appearing  for  them  and  tak* 
ing  care  of  their  interests  in  the  proceedings." 
.  It  is  urged  that  the  appointment  of  the  guardian  ad  {item 
was  made  on  the  same  day  on  which  the  order  of  sale  was 
entered,  and  that  this  vitiates  the  proceedings.  The  statute  is 
silent  as  to  the  time  of  the  appointment;  and  we  cannot  hold 
the  act  of  the  court  and  of  the  guardian  void,  on  the  ground 
suggested.  It  is  said,  again,  that  the  service  must  be  made  of 
a  copy  of  the  order  before  such  appointment.  But  the  statute 
does  not  so  prescribe.  It  is  not  perceived  what  useful  purpose 
would  be  subserved  by  such  a  service;  for  the  infimt  could 
make  no  use  of  the  information  thus  offered  him,  and  the 
guardian  would  be  as  well  advised  by  notice  of  his  appdnt- 
ment  as  if  a  copy  of  the  order  served  on  the  infant  were  given 
him.  It  seems  that  in  this  case  the  court,  "  before  proceeding 
to  act  upon  the  petition,"  did  appoint  a  disinterested  person  to 
act  as  guardian  ad  litem  for  the  infant  heirs;  and  that  this 
guardian  appeared  for  them.  We  cannot  conceive  of  any 
principle  which,  after  this  appointment  and  appearance,  denied 
jurisdiction  to  Ihe  court  over  this  subject  and  the  parties.  At 
what  time  the  court  should  act  after  this  was  within  ito  dis- 
cretion. But  as  the  guardian  did  not  contest  the  case  of  the 
petitioner,  but  assented  to  the  order  of  sale,  one  time  was 
probably  as  good  as  another  for  the  action  of  the  court  If 
service  of  the  copy  of  the  order  to  show  cause  were  necessary 
to  be  made  on  the  guardian,  to  give  jurisdicti<m  where  no  ap- 
pearance was  made,  we  presume  that  the  appearance  of  the 
guardian  was  sufficient  to  give  jurisdiction,  the  object  of  the 
service  being  to  bring  the  party  into  court,  or  give  him  notice 
of  the  proceeding. 

We  have  considered  this  case  upon  the  grounds  fxreeented 
here  and  in  the  lower  court  The  questions  made  are  as  to 
the  jurisdiction  of  the  probate  court  and  the  alleged  nullity  of 
the  proceedings  upon  their  face.  Whether  the  various  circum- 
stances of  the  case — ^the  irregularities,  the  price  for  which  the 
property  was  sold,  ito  real  value,  ito  consideration,  the  effect  of 
these  things  upon  the  sale— entitle  the  in£uit  heirs  to  come 
iato  A  court  of  equity  to  set  aside  the  sale  is  another  questioii, 


J 
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•  ^^^ 

which  we  do  not  feel  called  upon  to  decide.    We  simply  hold 

that  the  yarions  objectionfi  made  to  the  sale  are  not  good 

groxmdfl  to  declare  it  void  npon  the  face  of  the  proceedings. 

Decree  reyersed,  and  canse  remanded. 

FiELDy  G.  J.,  and  Cope,  J.,  concurred. 


PiOBATi  Saiab  of  UMAvrr  nr  GAuvcnvLk  asi>  FamuMi  noBnoa:  8m 
BeeiBU  t.  Sekmr,  68  Am.  I>ee.  287,  and  note  266^  2S7;  JSoynei  t.  Mmh,  70 
Id.  703,  and  note  710,  citing  a  number  of  cases  aa  the  points  dscided  in  tlw 
principal  case.  It  is  said  that  the  jnrisdiction  to  ordar  a  aale  rests  mors  en 
the  ayerments  d  the  petition  than  on  their  proof,  and  thai  if  the  fonner  are 
soffioient,  the  oonrt  aoqvires  jnn'sdiotion  to  decide  on  the  applicatiop;  FUeh 
T.  MUkr,  20  CU.  283.  If  the  petition  contains  the  vegvlar  and  necessary 
ATerments  it  is  snfBoieiit,  and  the  fact  that  it  goes  b^ond  this  and  indudee 
t  redundant  and  indoTant  matter,  thqa|^  pcssihly  def eotiTe  pleading,  and  ob- 

lectionable  as  snch,  will,  nevertheless^  not  afibot  the  jurisdiction  ol  the  court: 
Towtumd  T.  OonUm,  19  Id.  206.  If  the  petition  refers  to  snother  PH^er  on 
file  for  a  more  explicit  statement  of  facts,  both  may  be  taken  as  one  statement 
of  all  the  facts:  Qrtgory  ▼.  Taber^  Id.  409;  Sfrigg  ▼.  Btump^  18  Fed.  Rep. 
218.  An  allegation  that  the  personal  estate  is  insufficient  to  pay  debts  being 
neoessary,  a  petition  which  indirectiy  but  clearly  alleges  that  the  personal 
estate  was  insufficient  therefor  is  good  and  sufficient:  Eitaie  qf  BenCs^  36  GaL 
689;  as  where  the  petition  refers  to  the  inrentory  and  the  inTontory  shows 
such  fact:  Bprigg  ▼.  Stump^  18  Fed.  Rep.  218.  To  require  in  the  petition  a 
strict  and  accurate  description  of  realty,  so  that  a  failure  in  any  particular 
will  SToid  the  sale,  is  too  hsrd  a  rule  and  will  not  be  followed:  Atate  qf  Be- 
Umd,  66  GaL  31&     All  the  above  cases  cite  the  principal 
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[10  Calzfobkia,  660.] 
FOBKLOSUBX  SUTF  IN  GALITOBinA  IS  MeSELT  PbOOEKDINO  TOB  IjMAL  !>■- 

TEBMDVATiON  of  the  existence  of  the  mortgage  lien,  the  ascertainment 
of  its  extent,  and  the  subjection  to  a  sale  of  the  estate  pledged  for  its 
satisfaction. 

In  FoaxoLOsuBB  Suit  nf  GiuioiufiA,  Owmat  ov  Ebzati;  whether  mort- 
gagor or  his  grantee^  has  » right  to  be  heard  upon  the  validity  and  ex- 
tent of  the  lien,  and  no  valid  decree  for  a  sale  can  pass  until  this  right 
has  been  afforded  t6  him;  and  a  decree  for  a  sale,  where  the  mortgagor 
has  transferred  his  interest  to  another  prior  to  the  suit^  the  grantee  not 
being  made  a  party  thereto^  is  void,  in  so  far  as  it  orders  a  ssle. 

DooiBiNB  09  Caveat  Emptor  is  Applioablb  only  to  Sales  upon  Valid 
JuBOHEZTTB,  and  is  usually  invoked  with  reference  to  sales  upon  execu- 
tion issued  against  the  general  property  of  the  judgment  debtor.  Insnch 
.  ease^  a  defect  of  titie  is  no  ground  for  interference  with  the  sale,  or  for  a 
fefnsal  to  pay  the  price  bid,  as  the  purchaser  takes  upon  himself  all  the 
risks  as  to  titie,  and  bids  with  full  knowledge  that  in  any  event  he  only 
acquires  such  interest,  as  the  debtor  possessed  at  the  date  ol  the  levy  or 
lien  of  the  judgment,  and  that  he  may  possibly  acquire  noUiing. 
Am.  Dbo.  Vox^  L3:xyi-«6 
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Vamjd  DmoBMM  vctt  Saui  ojfFciaafaumintM  ov  IfoBiOAOB  opentoi  vpoiiL  mob 
intesrett  at  tiia  mortgagor  poMeaoed  in  the  ittopariy  a4  tiia  toceoiitian  of 
tho  morlgaga.  Aa  to  what  aooli  intoraal  may  bo^  tiia  porohaaer  takeo 
tifeo  xiaky  and  to  lliait  ooctont  tiia  doofcrina  ol  ooaoal  oiaplor  rapliaa  in 


FcBCBfiaiB  ja  Saui  uhdbb  Dbobbi  dt  Foobboumubb  Suit  may  petiftion  ta 
bo  releaaad  from  Ua  purdiaae^  ortfaattho  aala  boaetaaidfl^  wfaaroHhaa 
been  ■nbaeq[iMntly  diaoovorod  tiiat  tbo  ooort  xondaiing  tbe  doorao  had 
not  aoqnired  jnriadiotion  d  tiie  aabjeot-matter,  or  ol  tiie  peraona  hsfii^ 
intereata  in  the  property,  or  lor  other  reaaona  that  tiia  oalate  deereed  ta 
be  aold  will  not  paaa. 

Aonoir  will  vov  Lib  bt  Pubobasib  ax  FwwaumuMm  Saui  abaibr  Mma- 
cukon  toreooivar  baok  the  monqr  p>id  on  Ua  bid,  on  tiie  gnmnd  tint  tlie 
the  decree  fori^  aala  waaToid  beoanae  tiia  grantee  of  tlie  mortgagor  waa 
not  made  a  party,  if  the  porohaaer  waa  aware^  at  the  time  of  hia  bt^ 
that  the  mortgagor  had  aold  hia  premiaea  before  the  inatitatioa  ol  tha 
loredoactre  aait,  aa  the  porohaaer,  in  aooh  oaae^  makea  »  miatake  of  law 
aa  to  the  eflEeot  of  the  deoree  when  the  giantee  of  tiie  mortgagor  ia  not 
madeapartytotheforedoanreaoit;  and  from  anoh  miatalDa  no  raliel  oan 
be  granted  in  an  action  at  law. 

FOBOHAWIR   AT   FOBIGLOSUBI    SaU^  SnKIHO   BmUE9  OV   GbODBB  QV   Iv- 

TAXiDiTT  ov  DncBn  of  f  oredoeore  and  aak^  can  only  obtain  it  by  pre- 
oeedinga  in  the  f oredoaare  aoit.  He  may  apply  for  aooh  xelief  aa  tlw 
laota  of  the  oaae  may  jnatify,  and  npon  hia  i^plioation  tiia  court  may 
direct  the  aale  to  be  aet  aaide^  tiia  aatiafiaotion  to  be  oanoded,  and  an- 
thoriae  a  aapplemental  biU,  bringing  in  the  grantee  of  the  morlsagor  or 
other  parties;  or  it  may  make  anch  other  and  different  order  in  the  mat- 
ter aa  will  protect  the  rights  of  all  partiea,  and  be  jnst  and  eqnitable. 
Bqfuxrr  wnx  not  Rbueyb  from  Mistaxi  op  Law,  dt  IxumpExvan 
AonoK  broaght  therefor,  unless  special  eironmafeanoea,  aooh  aa  undne  in- 
flnenoe,  miirftpntitwiti^tiiTBi  or  misplaoed  oonfidenoe^  are  ahown* 

AonoN  for  money  had  aud  received.  The  facts  are  stated 
in  the  opmion. 

Heydenfeldty  and  Wallace  and  McEweU^  for  the  appellants. 

A.  UtamoBj  for  the  respondent. 

By  Court,  Field,  G.  J.  This  is  an  action  to  recover  the  som 
of  five  thousand  three  hundred  and'  ninety-five  dollars,  with 
interest  from  March,  1859,  and  arises  under  the  following  cir- 
cumstances: In  September,  1857,  one  Harbin  executed  a  mort- 
gage to  the  defendants  upon  certain  premises  situated  within 
the  county  of  Napa,  to  secure  the  payment  of  his  promissory 
note  to  them,  with  interest,  and  afterwards,  in  February,  1858, 
sold  and  conveyed  the  premises  to  one  Bristol.  The  note,  not 
being  paid  at  maturity,  the  defendants,  in  July  following, 
instituted  proceedings  for  the  foreclosure  of  the  mortgage  and 
sale  of  the  premises,  making  the  mortgagor  the  sole  party 
defendant.     Service  of  the  summons  was  made  by  publication, 
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and  upon  his  default  upon  such  8eryio6|  a  penonal  Judgment 
against  the  mortgagor  was  entered  for  the  amount  due,  with 
the  usual  decree  in  such  cases  directing  a  sale  of  the  premises 
by  the  sheriff,  the  execution  of  a  conveyance  to  the  purchaser 
or  purchasers,  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  amount  adjudged  due,  and  expenses,  and  a  de- 
posit of  any  surplus,  or  an  execution  for  any  deficiency  remain- 
Ing.  Upon  the  decree,  the  premises  were  sold  in  two  paroels,  and 
the  plaintiff  became  the  purchaser  of  both,  for  the  stun  of  fiva 
thousand  three  hundred  and  ninety-five  dollars.  This  sum 
he  paid  directly  to  the  defendants,  and  passed  their  receipt  to 
the  sheriff,  who  made  the  usual  certificates  of  sale,  and  returned 
the  order  of  sale  satisfied.  It  is  for  the  money  thus  paid  that 
the  present  action  is  brought,  and  the  right  to  recover  ia 
based  upon  the  alleged  ground  that  the  decree  was  void  in 
directing  a  sale  of  the  premises,  the  title  being  at  the  time  in 
Bristol,  a  stranger  to  the  suit  in  which  the  decree  was  ren- 
dered. The  plaintiff  had  judgment,  and  the  defendants  ap- 
peal, controverting  the  position  that  the  decree  was  void,  and 
contending  that,  if  void  for  the  reason  assigned,  the  plaintiff 
is  without  remedy,  as  the  doctrine  of  caveat  emptor  was  appli- 
cable to  the  sale,  or  that  his  remedy  must  be  by  proceeding  fur 
a  resale  of  the  premises. 

In  a  case  recently  decided,  Ooodenow  v.  Ewer^  16  CaL  461 
ante^  p.  540],  we  had  occasion  to  consider  the  validity  and 
effect  of  a  decree  in  a  foreclosure  suit,  where  the  mortgagor 
bad  transferred  his  estate  in  the  premises  previous  to  th^ 
institution  of  the  suit,  and  his  grantee  was  not  made  a  party. 
In  that  case,  the  mortgi^^  was  upon  an  undivided  half  of  cer- 
tain premises;  the  mortgagor  had  disposed  of  an  undivided 
one  sixth  of  the  same,  and  in  the  suit  his  grantee  was  not 
brought  before  the  court;  and  we  held  that  the  decree  did  not 
operate  upon  the  interest  transferred,  but  as  to  that  interest 
was  ineffectual  for  any  purpose.  This  conclusion  follows 
necessarily  fifom  the  nature  of  the  contract  of  mortgage.  In 
this  state,  as  we  have  held  in  numerous  instances,  a  mortgage 
is  not  a  conveyance  passing  any  estate  in  the  land,  but  a  mere 
security,  operating  upon  the  premises  as  a  lien  or  incumbrance 
only.  Here,  the  mortgagor  continues  the  owner  of  the  prem- 
ises after  the  execution  of  the  mortgage  equally  as  before,  and 
may  sell  and  convey  them  in  any  of  the  ordinary  ferms  pre- 
scribed for  the  sale  and  transfer  of  real  property.  Here,  what 
is  termed  a  ferecloeure  suit  is  only  a  proceeding  for  the  legal 
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determination  of  the  existenoe  of  a  lien,  the  ascertainment  «f 
its  extent,  and  the  subjection  to  sale  of  the  estate  pledged  for 
its  satisfaction.  Upon  the  validity  and  extent  of  that  lien, 
the  owner  of  the  estate,  whether  mortgagor  or  his  grantee,  has 
a  right  to  be  heard,  and  no  valid  decree  for  the  sale  of  the 
estate  can  pass  until  this  right  has  been  afforded  to  him. 

It  follows  that  the  decree  in  the  case  of  Fowler  &  Hargrove 
▼.  Harbiny  directing  the  sale  of  the  premises  mortgaged,  was 
to  that  extent  invalid  and  void.  The  court  never  acquired 
jurisdiction  over  the  estate  which,  by  its  decree,  it  undertook 
to  condemn  to  sale:  See  Wdtstm  v.  Spence^  20  Wend.  260; 
Duval  V.  McLosky,  1  Ala.  728;  Vredand  v.  Laubatj  16  N.  J. 
Eq.  104. 

The  doctrine  of  caveat  emptor  applies  only  to  sales  made 
upon  valid  judgments,  and  is  usually  invoked  with  reference 
to  Rales  upon  execution  issued  against  the  general  properly  of 
a  judgment  debtor:  Smith  v.  Painter^  5  Serg.  A  R.  225  [9  Am. 
Dec.  344].  In  these  latter  cases,  a  defect  of  title  is  no  ground 
for  interference  with  the  sale,  or  a  refusal  to  pay  the  price  bid. 
The  purchaser  takes  upon  himself  all  the  risks  as  to  the  title, 
and  bids  with  full  knowledge  that  in  any  event  he  only  ao- 
<iuires  such  interest  as  the  debtor  possessed  at  the  date  of  the 
levy  or  the  lien  of  the  judgment;  and  that  he  may,  possibly, 
.acquire  nothing.  But  a  somewhat  different  rule  prevails  in 
<;a8e8  where  particular  property  is  the  subject  of  sale,  by  a 
specific  adjudication;  as  where  the  interest  of  A  in  a  certain 
tract  is  decreed  to  be  sold.  To  the  validity  of  a  decree  of  this 
character  the  presence  of  A  is  essential,  and  when  present,  the 
decree  binds  him,  and  is  effectual,  by  the  sale  it  orders,  to 
transfer  his  estate.  A  valid  decree  in  a  mortgage  case  operates 
upon  such  interest  as  the  mortgagor  possessed  in  the  propertjr 
at  the  execution  of  the  mortgage.  That  interest  may  not  con- 
stitute a  valid  title;  it  may  not,  in  &ct,  be  of  any  value;  and 
the  purchaser  takes  that  risk.  To  that  extent  the  doctrine  of 
caveat  emptor  applies  even  in  those  cases,  and  in  all  cases  of 
adjudication  upon  specific  interests,  but  no  further.  The  in- 
terest specifically  subjected  to  sale,  whatever  it  may  be  worth, 
a  purchaser  is  entitled  to  receive;  it  is  for  that  interest  he 
makes  his  bid  and  pays  his  money.  It  has,  therefore,  in  a 
multitude  of  instances,  been  held  that  a  purchaser,  under  a 
decree  of  this  character,  may  petition  to  be  released  from  hi« 
purchase,  or  that  the  sale  be  set  aside,  where  it  has  been  sub* 
sequently  discovered  that  the  court  rendering  the  decree  had 
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not  acquired  juiisdictioii  of  the  Bubject-matter,  or  of  persona 
having  intereata  in  the  property,  or  for  oth^  reasons,  that  the 
estate  directed  to  be  sold  would  not  pass:  Darvin  v.  Halfidd^ 
4  Sandf.  468;  KoUer  t.  KohUr^  2  Edw.  Ch.  69;  Pwi  v.  Leei,  8 
Paige,  337;  Seaman  y.  EicJcs,  Id.  655;  Bnywn  v.  FrMy  10  Id. 
243;  ShiveUy  v.  Jones^  6  B.  Mon.  275. 

It  is  not,  therefore,  upon  any  consideration  of  the  doctrine 
of  caveat  emptor  that  the  case  must  be  determined.  It  is  upon 
the  application  of  another  principle  that  the  claim  to  a  recov- 
ery in  the  present  action  must  be  disposed  of.  The  plaintiff 
was  aware  at  the  time  of  his  bid  of  the  existence  of  tiie  deed 
to  Bristol.  It  was  the  subject  of  conversation  between  him 
and  the  attorney  of  the  mortgagees  previous  to  the  sale.  It  wae 
executed  before  the  commencement  of  the  foreclosure  suit,  and 
was  on  record  prior  to  the  sale.  There  were  no  fraudulent  mis- 
representations  to  induce  the  purchase.  The  facts  were  all 
within  his  knowledge,  or  might  have  been.  The  record  would 
have  informed  him  of  the  date  of  the  execution  of  the  deed, 
and  his  neglect  to  avail  himself  of  this  accessible  means  of 
information  takes  from  his  claim  all  title  to  favorable  consider- 
ation on  that  ground.  It  is  evident  that  the  plaintiff  did  noi 
Uttach  any  importance  to  the  existence  of  the  deed,  and  hia 
txid  was  made  upon  a  mistake  of  law  as  to  the  effect  of  the 
decree;  and  the  real  question  presented  is  whether,  for  money 
paid  under  these  circumstances,  the  present  action  will  lie.  Wo 
are  clear  that  it  will  not.  Even  courts  of  equity  will  not  relieve^ 
in  an  independent  action,  from  a  mistake  of  law,  where  it  it 
not  accompanied  with  special  circumstances — such  as  misrep- 
resentation, undue  influence,  or  misplaced  confidence:  See  1 
Story's  Eq.  Jur.,  sec.  138;  Ooodenow  v.  Ewevy  16  Cal.  461  [ante^ 
p.  540];  Bank  of  the  United  States  v.  Daniel^  12  Pet.  55.  And 
oourts  of  law  are  less  indulgent  than  courts  of  equity  in  such 
ease.  "  It  is  well  settled,"  says  Greenleaf,  after  speaking  of 
the  recovery  of  money  paid  under  a  mistake  of  facts,  ''  thai 
money  paid  under  a  mistake  or  ignorance  of  law  of  our  own 
country,  but  with  a  knowledge  of  the  facts,  or  the  means  of 
such  knowledge,  cannot  be  recovered  back: "  2  Oreenl.  Ev.,  aee^ 
123. 

We  do  not  perceive  any  valid  reason  why  this  rule  does  not 
apply  as  well  to  moneys  paid  under  a  mistake  as  to  the  c^r- 
ation  of  a  judicial  decree,  where  all  the  facts  affecting  its  valid- 
ity are  known,  or  within  the  means  of  knowledge  of  the  party, 
aa  to  moneys  paid  under  mistakes  of  law  in  other  mattera. 
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Under  theee  dromnstances,  the  plamtiff  must  seek  relief  from 
the  consequences  of  the  invalidity  of  decree  by  proceedings  in 
the  foreclosure  suit,  and  cannot  maintain  the  present  action. 
By  his  act  of  purchase  he  has  submitted  himself  to  the  juris- 
diction of  the  court  in  that  suit,  as  to  all  matters  connected 
with  the  sale,  and  is  entitled  to  apply  for  such  relief  as  the  taciM 
of  the  case  may  justify:  Caasamajor  v.  Strode^  1  Sim.  &  Stu. 
881;  Requa  v.  Rea,  2  Paige,  339;  BnAon  v.  Frotij  10  Id.  243; 
KoUer  y.  KoKUr,  2  Bdw.  Ch.  69. 

Though  courts  of  equity  will  not  grant  relief  in  an  indepen- 
dent action  from  mistakes  of  law,  they  ''are  ever  ready,''  as  we 
observed  in  Ooodenoto  v.  Ewer^  atfpra,  "to  grant  relief  from 
sales  made  upon  their  decrees  where  there  has  been  irregularity 
in  the  proceedings  rendering  the  title  defective,  as  well  where 
the  purchaser  or  parties  interested  have  been  misled  by  a  mis- 
take of  law  as  to  the  operation  of  the  decree,  as  when  they 
have  been  misled  by  a  mistake  of  fact  as  to  the  condition  of 
the  property  or  the  estate  sold,  provided  application  be  made 
to  them  in  the  suits  in  which  such  decrees  are  entered  within 
a  reasonable  time,  and  the  relief  sought  will  not  operate  to  the 
prejudice  of  the  just  right  of  others."  To  that  court,  therefore, 
the  plaintiff  must  resort  Upon  his  application  it  may  direct 
the  sale  to  be  set  aside  and  the  satisfaction  to  be  canceled, 
and  authorize  a  supplemental  bill  for  a  resale  of  the  premiaes, 
to  be  filed  and  conducted  in  the  names  of  the  complainants  in 
that  suit,  for  the  plaintiff's  benefit,  and  direct  that  Bristol  %nd 
any  other  persons  interested  in  the  premises  be  brought  in  as 
parties,  or  it  may  make  such  other  or  further  order  in  the 
matter  as  will  protect  the  rights  of  all  parties,  and  meet  out 
exact  justice.  It  is  not  for  us,  at  this  time,  to  indicate  with 
further  particularity  the  course  of  procedure  which  should  be 
adopted.  It  is  sufficient  for  the  present  that  we  determine 
that  the  plaintiff  must  seek  the  relief  to  which  he  is  entitled 
by  proceedings  in  the  original  suit;  and  that  the  court  render- 
ing the  original  decree  has,  in  its  equity  powers,  ample  means 
to  do  complete  justice. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
and  it  is  so  ordered. 

Baldwin  and  Copb,  JJ.,  concurred. 


NaTUBI  09  MOBTOAOISy  09  FORIOLOSUBI  THDUWT,  ASD  09  BQUimi  Of 

RiDXMFnoH:  See  J^tcAonb ▼.  iTcJIi/tos  70  Am.  Deo.  655^  and  note;  KxhT. 
BriggtflZ  Id,  961,  vidw^iMiUti  wee  Ooodenowr.ihoertmUe.^  Mk,m9m§ 
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liimilAr  in  many  regard*  to  the  prinoipal  caae.  In  Lord  t.  Morris,  18  CbL  488^ 
nting  the  prinoipal  caae^  it  ia  held  that  m  mortgage  in  Galifomia,  whatei^er  ita 
tarma,  ia  not  regarded  aa  a  conTeyanoeof  any  intereet  to  the  mortgagee,  ao  aa 
to  enable  him  to  reoover  poaseaaimi  without  faredoaore  and  aale. 

Orantis  ov  Mobtoaoor  and  All  Pabttbs  Iktsbsstbd  should  be  made 
partiea  to  a  anit  to  foreclose,  or  their  interesta  will  not  be  affected  by  the 
decree:  Whitney -v,  Higgins^  70  Am.  Dea  748,  and  note;  and  aee^tfrftm  ▼.  Llm^ 
21  GaL  91;  SanFrandaeo  ▼.  Lawion,  18  Id.  475;  Ilarhn  ▼.  Raekarb^t  24  Id. 
682;  CatrTpenUar  v.  WitiktmaoH,  25  Id.  161,  citing  the  prinoipal  caae. 

MnTAXB  OF  Law,  when  Rilixvid  AOAiNgr  in  lEqurm  See  Z)ittT.  Shakam^ 
60  Am.  Dee.  540,  and  note  542.  Conrta  of  eqoity  will  not  relieve  in  an  inda- 
pendant  aoti<m  for  a  miatake  of  law,  where  it  ia  not  aooompanied  with  apeoial 
eiromnatanoea^  anch  aa  miarepreaentationy  nndne  influence^  or  miaplaoed  con* 
fidenoe:  Brankam  ▼.  Mayor,  24  OtL  608;  Kddimm  ▼.  CHppm,  37  Id.  228^ 
oitnig  the  prinoipal  caae. 

PuBOHABEB  AT  FoBiCLosuBS  Sali  Skxkzno  Bsuh;  on  the  ground  of  in* 
▼aliditjol  decree,  can  only  obtain  it  by  prooeedinga  in  the  foredoaore  aoik 
Where  the  party  aeeka  belief  on  the  ground  of  miatake  of  law  aa  to  the  oIEmI 
ef  a  deerae  in  a  suit  in  which  the  mortgagor'a  grantee  waa  not  Joined,  he  may 
en  application  within  reaaonable  time  have  the  aale  aet  aaide  and  canceled^ 
and  take  fnrther  prooeedinga  by  a  aapplemental  bill,  bringing  in  the  othaf 
partiea  intereated:  Burton  r.  LkM,  21  OaL  92;  Foufler  v.  UairUn,  23  Id.  63a 
In  Abadae  t.  Lcbero,  36  Gal.  399,  the  oonrt  aay,  referring  to  the  bmgnage  ol 
daoiaioii  in  the  principal  caae  on  thia  point:  ''It  ia  tmethereiaadlfeMmfoinid 
in  Bofffft  T.  Hargnwef  to  the  effect  that  upon  the  application  of  a  porofaaaery 
the  eonrt  may  not  only  direet  the  aale  to  be  aet  aaide  and  the  aatisfaotioa 
eanoeled,  bnt  alao  'anthoriie  a  aopplemental  bill  for  a  reaale  of  the premiaa^ 
to  be  filed  and  oondneted  in  the  namea  of  the  oomplainanta  in  that  aoit^'  for 
the  benefit  of  the  porcfaaaer,  bnt  no  authority  ia  cited  for  the  latter  propoal* 
tion,  and  none  going  ao  far  haa  fallen  nnder  oar  obsenration.'' 

PuaoHA»E  AT  ibaoDTXON  SjdM  09  Rbaltt  Obts  onlt  Such  iNTEant  aa 
tiie  debtor  poaaeaeed  at  the  time  of  the  lien  of  the  judgment:  ZabriiUB  t. 
Moad€.2V9w.  289;  Brymdr.  WkUd^,  52  N.  H.  161,  dtmg  the  prinoipal 
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BHTBT  OV  TkAHOBR  OF  MlNINO  ClADC  DT  BoOK   07   MiKIHO    RmXAM   Ii 

not  admiaaible  aa  primary  eridenoe  of  aooh  transfer,  there  appearing  aa 
mining  r^gnlatioQ  making  it  anch  eridanoe.  Bat  auch  entry  may  be  ad- 
miaaible  to  ahow  compliance  with  the  rulea  of  the  mining  dirtrict^  and  of 
the  rale  requiring  aach  tranaf er  to  be  recorded. 

ftiABDHABUi  Komm  ifUBT  B>  OiTxir  to  Pabtt  ot  Tm  AVB  Placb  Of  Tak- 
INO  TmiiioirT  by  deposition;  but  what  ia  reaaonable  notioe  ia  a  queaUoa 
depending  upon  the  partioalar  oircumatanoe%  and  ia  to  be  determinod  hy 
the  ooart  in  the  toLondae  of  ita  diacvetion. 

PoHBHiov  BT  WmoK  MiKiNO  Claucs  abb  Held  is  Rbgitlatbd  asd  J>^ 
WVSVD  BY  UsAOB  and  local  and  conventional  rulea;  and  the  "aetoal  poa- 
aaaaion  "  which  ia  applied  to  agrioaltural  landa,  and  which  ia  understood 
tobeayctieirfopctfa^  ianot  required  in  caae  of  a  mining  olaini»  inovdat 
to  gifo  a  right  of  action  for  the  invaaion  of  it. 
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LooTB  ov  ICixiNo  Cladc  xusr  n  Devinxd  is  Som  Wat  before  the  pot- 
MHioa  of  or  workiiig  upon  part  of  it  will  give  poMoerion  to  any  men 
then  the  part  so  poeeeaaed  or  worked.  But  when  the  daixn  is  defined, 
and  the  party  enters  in  pursuance  of  mining  rules  and  oafltoma^  the  pot- 
session  of  part  is  the  possession  of  the  entire  claim. 

If  Pabtt  Entbrs  oh  Mnn3fo  Claim,  Bona  Fidi^  uhtoeb  Dud  or  leasee  tiie 
possession  of  a  part^  as  against  any  one  but  the  true  owner  or  prior  ooon^ 
pant,  is  the  poasession  of  the  entire  daim  described  by  the  paper,  al- 
though the  paper  do  not  convey  the  title.  A  third  person  would  have  no 
right  to  invade  the  possession  of  the  party  taking  it  under  such  eireum- 
stances,  and  set  up,  as  against  him,  outstanding  title  in  a  stranger,  wtt 
which  he  had  no  connection. 

Law  PBBSOias  Daxaob  raox  Trmfabb^  and  therefore  it  is  etror,  in  an  ao> 
tion  for  a  trespass,  for  the  eoort  to  obaige  the  Jury  Ilia*  If  they  believe 
no  injury  or  damage  was  done  by  the  defendants  to  the  phuntifls^  they 
diould  find  for  the  defendants. 

Wmoa  Brbob  la  Axtabmst,  Is  jury  Will  n  PBmmxD^  and  the  Judg- 
ment will  be  reversed,  uidess  this  presumptian  be  affirmatively  repelled. 

AcnoN  for  damages  for  entering  upon  and  working  certain 
mining  claims,  and  for  an  injunction.  In  1850  and  1851,  cer- 
tain persons  located  a  number  of  quartz  claims  near  Grass 
Valley,  Nevada  county,  and  in  accordance  with  the  customs 
and  regulations  of  miners  in  that  locality  held  and  worked  the 
same,  as  a  corporation,  under  the  name  of  the  Nevada  County 
Gold  Mining  Company,  up  to  March,  1853,  when  they  leased 
them  to  the  plaintiffs,  who  took  possession  and  held  and  worked 
the  same.  Prior  to  the  commencement  of  this  suit,  the  de- 
fendants entered  upon  one  of  the  claims  included  in  those 
leased,  and  removed  quartz  rock,  etc.  The  plaintiffs  sued, 
claiming  to  be  owners  and  possessors.  The  defendants  an- 
swered, denying  such  ownership  and  possession,  and  claiming 
title  in  themselves.  On  the  trial,  the  plaintiff^  offered  in  evi- 
dence the  entry  in  a  book  purporting  to  be  a  record  of  mining 
claims,  of  the  transfer  of  the  claims  from  the  original  locators 
to  the  Nevada  Gold  Mining  Company.  The  defendants  ob- 
jected to  the  introduction  of  this  entry,  and  the  court  excluded 
the  entry  of  the  transfer  until  the  plaintiffs  should  prove  by 
testimony  aliunde  that  the  transfer  was  in  fact  made  by  the 
parties  in  whose  names  the  claims  were  recorded,  stating  that 
on  such  proof  being  made  he  would  permit  the  record  of  trans- 
fer to  be  offered  in  evidence  to  show  a  compliance  with  the 
mining  rules.  The  reason  assigned  by  the  court  for  overrul- 
ing the  objection  to  the  introduction  of  the  depositions  of 
Hawes,  referred  to  in  the  opinion,  was  that  the  original  order 
made  by  the  judge  fixed  the  time  of  the  notice  for  taking  such 
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depoBitioDB  at  three  days,  and  the  ootmsel  for  plamtiffe  had 
acknowledged  service  in  writing  of  a  copy  thereof  more  than 
three  days  before  the  taking  of  said  depodtions.  The  instruo- 
tions  given  for  the  defendants  were:  1.  That  to  enable  the 
plaintififB  to  recover  in  this  actioui  the  jury  must  find  from  the 
evidence  that  the  plaintifiis  were  in  possession  of  the  mining 
grounds  in  dispute  at  the  time  of  the  alleged  grievances,  and 
that  such  possession  of  plaintifis  was  rightful  as  against  de* 
fendants;  2.  That  to  maintion  their  action,  the  possession  of 
plaintiffs  must  be  actual  or  constructive; — actual  possession 
is  where  a  party  has  the  exclusive  control  and  dominion  over 
and  occupation  of  the  property  at  the  time  of  the  alleged  tres- 
pass; constructive  possession  is  where  the  property  is  not  in 
the  actual  occupation  of  any  one,  but  where  it  rightfully  be- 
longs to  the  owner,  and  where  the  owner  may  take  it  into  his 
hands  at  his  pleasure;  8.  That  a  party  relying  upon  prior  pos- 
session alone  must  show  such  possession  to  be  actual  and  ex- 
clusive; 4.  If  the  jury  find  from  the  evidence  that  the  plaintiffs 
had  not  either  the  actual  or  constructive  possession  of  the  min- 
ing claims  in  dispute  at  the  time  of  the  alleged  trespass,  then 
ihey  will  find  for  defendants;  5.  That  if  the  jury  believe  from 
the  evidence  that  the  nuning  claims  on  New  York  hill,  here 
sued  for,  were  located  and  held  by  different  persons,  that  the 
original  locators  never  transferred  their  claims  to  the  Nevada 
Gold  Mining  Company,  the  lessor  of  plaintiffs,  then  that 
plaintiffs  acquired  no  constructive  possession  of  said  mining 
claims  by  virtue  of  the  lease  from  the  said  mining  company; 

6.  That  the  plaintiffs  acquired  no  greater  right  or  title  to  the 
claims  mentioned  in  the  lease  than  that  which  the  lessor 
thereof  had  at  the  time  when  the  same  was  made;  and  that  if 
the  lessor  thereof  had  no  right  or  title  in  the  ground  in  dispute 
at  that  time,  the  said  plaintiffs,  the  lessees,  acquired  none; 

7.  That  if  the  jury  believe  from  the  evidence  that  no  injury  or 
damage  was  committed  or  done  by  plaintiffs  to  defendants, 
then  they  will  find  for  defendants.  The  jury  found  for  the 
defendants,  and  judgment  was  entered  accordingly.  The 
plaintiffs  appealed. 

Henry  Meredith^  for  the  appellants. 

Dibble  and  LanHng^  for  the  respondents. 

By  Court,  Baldwin,  J.  We  do  not  think  it  necessary  to  go 
Into  a  full  examination  of  this  case,  for  on  another  trial  all 
the  questions  here  made  probably  will  not  arise. 
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1.  The  fint  error  assigned  is  the  ruling  of  the  court  exclud- 
ing the  entry  of  the  transfer  made  on  the  books  of  the  re- 
corder, as  proof  of  the  fact  of  transfer.  We  think  the  ruling 
right.  The  book  was  admissible  as  evidence  of  a  compliance 
with  the  rules  of  the  mining  district,  and  this  particular  entiy 
admissible  to  show  the  compliance  with  the  miners'  rule  re- 
quiring the  recording  of  transfers.  But  we  see  no  mining 
regulation  which  makes  this  memorandum  of  the  recorder 
primary  evidence  of  the  fetct  of  transfer;  and  know  of  no  prin- 
ciple of  the  law  of  evidence  which  would  authorise  such  effect 
to  be  given  to  it 

2.  The  court  did  not  err  in  overruling  the  objections  to  the 
depositions  of  Hawes,  etc.  The  objection  assigned  was  a  mat- 
ter to  be  considered  by  the  court,  and  its  discretion  seems  to 
have  been  properly  exercised.  Reasonable  notice  should  be 
given  to  a  party  of  the  time  and  place  of  taking  testimony; 
but  what  is  reasonable  notice  depends  uix>n  the  particular 
circumstances. 

3.  We  are  inclined  to  think  that  some  of  the  instructions 
given  at  the  instance  of  the  defendant,  whether  correct  or  not 
as  abstract  propositions  applicable  to  real  estate,  had  a  ten- 
dency to  mislead  the  jury  when  applied  to  the  facts  of  the 
record.  Mining  claims  are  held  by  possession,  but  that  posses- 
sion is  regulated  and  defined  by  usage  and  local,  conventional 
rules,  and  the  ''actual  possession"  which  is  applied  to  agricul- 
tural lands,  and  which  is  understood  to  be  a  possesfio  pedigj 
can  scarcely  be  required  in  a  mining  claim  in  order  to  give  a 
right  of  action  for  the  invasion  of  it  The  claim  must  be  in 
some  way  defined  as  to  limits,  of  course,  before  the  possession 
of  or  working  upon  part  gives  possession  to  any  more  than 
that  part  so  possessed  or  worked.  But  when  the  claim  is  de- 
fined, and  the  party  enters  in  pursuance  of  mining  rules  and 
customs,  the  possession  of  part  is  the  possession  of  the  entire 
claim.  And  so  if  a  party  enters  bona  fide  under  color  of  a 
title,  as  under  a  deed  or  lease,  the  possession  of  a  part  as 
against  any  one  but  the  true  owner  or  prior  occupant  is  the 
possession  of  the  entire  claim  described  by  the  paper;  and 
this  though  the  paper  did  not  convey  the  title.  The  condition 
of  the  possessor,  in  such  instances,  would  not  be  worse  than 
that  of  the  occupant  of  other  real  estate;  in  which  case  this 
rule  applies.  A  third  person  would  have  no  right  to  invade 
the  possession  of  the  party  taking  it  under  such  droumstances, 
and  set  up,  as  against  him,  outstanding  title  in  a  stranger, 
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with  which  he  had  no  connectioiu  This  prinoiple  does  not 
touch  the  case  of  an  entry  into  possession  in  poienance  of 
mining  roles  and  regulations,  as  for  a  forfeiture  or  abandon* 
ment,  etc.;  but  the  case  we  suppose  is  of  a  possession  taken 
bidependently  of  such  rules. 

These  obs^ations  will  enable  the  court  below  to  apply  the 
law  to  the  fEtcts  in  a  concrete  form  on  the  return  of  the  case. 

The  court  erred  in  instructing  the  jury  that  if  they  believed 
no  injury  or  damage  was  done  by  defendants  to  plamtiffs,  they 
would  find  tar  the  defendants.  This  instruction  was  calcu- 
lated to  mislead.  The  law  presumes  damages  from  a  trespass; 
and  the  jury  might  well  have  decided  the  case  uixm  this  want 
of  proof  of  plaintiffs'  damages,  instead  of  absence  of  proof  of 
iheur  title.  The  error  being  apparent,  injury  is  presumed;  and 
the  respondents  have  not  affirmatively  replied  to  fhe  pre- 
sumption. 

Judgment  reversed,  and  cause  remanded  te  a  new  triaL 

Field,  C.  J.,  and  Copb,  J.,  concurred. 


Pdssiflsnni  or  MnmrG  Cladi  hot  Tmor  or  Tumm^mm  m  Maam 
RtTLU  wiU  be  good  at  aguntfe  one  sol  tekmg  poHSMlon  in  aooocdaiioo  wiiib 
Hmmo  nikt»  bat  marely  ooming  upon  the  premiMs  in  tlie  Mune  nwmer  u  tlie 
piior  poisenor:  A^fiiA  t. /oAnmm*  17  Od.  116;  a  a,  jmi;  p.  074^  oitiag  tbs 
prinoipel  fnift. 

PoHBiimwnf  cof  Past  of  Ifnmro  Olajm  n  Pdssiflsnni  or  Wbou  oI  il^ 
where  the  limiti  of  the  olaim  ue  defined:  IToM  v.  iSnUl  38  Ori.  487;  ieoiw* 
T.  IFS2m»  1  Utidi,  280,  both  dting  the  prinoipel  €Me. 

Tbb  PBnroiPAL  oasm  d  omD  in  Pattermm  ▼.  KeifMom  M,  C^k^  23  ChJ.  076^ 
M  a  OMO  in  which  the  mle  d  law  defining  what  wiU  oonetitate  poHeorion  of 
a  minmg  claim  ia  foUy  and  clearly  laid  down;  and  in  Harris  ▼.  Bgmaior  M.  S 
B.  Cou,  8  Fed.  Rep.  866»  to  the  point  that  the  same  rolea  that  are  applioable 
lo  real  estate  aie^  in  general,  applied  to  minea  in  the  paUio  lands. 

Law  IxFLm  Dakags  irom  Wbqvovul  Act:  See  Ptmh&r  v.  ifiis^  68  Anu 
Dee.  776;  Nkholmm  t.  New  Turk  A  K.  ff.  B.  M.  Co^^S^lSLMh  SOUhmi 
r.  Brmmr^  S6  Id.  787. 


Ghapmak  V.  TnoBKBTTBcra. 

p!7  CAUFOBinA,  ST.] 

B  Boinn»  TO  Rxscwtm  Wbit  or  Asbbtavoi  ax  Babuobi  Tmit^ 
nOABLB  MoimiT  after  he  reoeivea  it  He  has  no  dbuisliwi  whaftaw 
npon  the  snbjeetk  and  oannot  urge  tiiat  prfoia/aefo  the  writ  waa  isecntad 
with  reasonable  dispatch. 

SmouvF  Fails  avd  BsvuBn  to  Exbouti  Wbit  ov  AamrrAifO^ 
hi  opposition  to  the  wishes  and  agunst  the  earnest  protestations  ol  tiie 
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pUtBti£(  who  aooompaniM  him  to  tho  premiM  lor  the  poipoM  of  boog 
put  in  po— assion,  and  the  parties  in  poeaeeaion,  against  whom  the  wxil 
mna,  destroy  a  number  of  rahiable  fiztores^  and  by  their  wiUful  and 
malioiooa  acta  injure  the  prenuaas  in  other  leapeeto  before  the  writ  ia 
executed,  the  ah^iff  will  be  liahla  lor  all  the  damage  thna  dooa^  howamr 
remote  or  unexpected. 
SmmyF  Rktubiho  to  ExBoun  Watr  s  PBnumD  to  hatb  Kvofwv  hb 
DuTTy  and  to  have  acted  in  willful  Tiolation  of  it. 

Action  against  a  sheriff  for  refosal  to  exeoote  a  writ  of 
assistanoe.  The  ooort  below  sustained  the  demnner  to  the 
oomplainty  and  gave  judgment  for  the  defendant.  The  plain- 
tiff appealed.    The  other  facts  are  stated  in  the  opinion. 

H.  K,  Mitchelly  for  the  appellant. 

O.  N.  Swezyy  for  the  respondent. 

By  Court,  Cope,  J.  The  action  in  this  case  is  founded  upon 
an  alleged  violation  of  the  official  duly  of  the  defendant,  in 
refusing  to  execute  a  writ  of  assistance  with  proper  diligence. 
The  case  comes  up  on  demurrer  to  the  complaint;  and  the 
question  is,  whether  the  facts  stated  are  sufficient  to  constitute 
a  cause  of  action.  On  the  oral  argument  we  were  strongly  in* 
clined  to  the  opinion  that  the  damages  sought  to  be  recovered 
were  too  remote,  and  that  there  was  no  legal  connection  be- 
tween the  wrong  complained  of  and  the  injury  sustained.  But 
.  upon  further  examination  we  are  satisfied  that  our  impressions 
at  that  time  were  erroneous,  and  we  think  that  upon  proof  of 
the  facts  alleged  the  plaintiff  will  be  entitled  to  recover.  The 
defendant  was  required  by  the  writ  to  proceed  forthwith  and 
deliver  possession  of  the  property  to  the  plaintiff,  and  his  duty 
was  that  of  obedience,  and  he  had  no  discretion  whatever  upon 
the  subject.  He  cannot  urge  that  prima  fade  the  writ  was 
executed  with  reasonable  dispatch;  it  was  his  duty  to  execute 
it  at  the  earliest  practicable  moment,  and  this  he  not  only 
failed  but  refused  to  do.  Upon  receiving  the  writ,  he  acconv- 
panied  the  plaintiff  to  the  premises  for  the  purpose  of  putting 
him  in  possession,  but  for  some  reason  which  is  not  stated,  in 
opposition  however  to  the  wishes  of  the  plaintiff,  and  against 
his  earnest  protestation,  he  declined  to  take  any  action  in  the 
matter.  On  a  subsequent  day  he  proceeded  to  execute  the 
writ;  but  in  the  mean  time  the  parties  in  possession  had  de- 
stroyed a  number  of  valuable  fixtures,  and  by  their  willful  and 
malicious  acts  had  injured  and  damaged  the  premises  in  other 
respects.    If  the  defendant  had  properly  discharged  his  duty, 


Oct  I860.]  Chapman  v.  Thobnbubgh.  678 

no  opportonity  for  the  anmrnssion  of  these  acts  would  have 
been  afforded,  and  we  think  that  the  effect  of  hie  conduct  was 
to  place  him  in  a  positicm  of  responsibility  for  the  safety  and 
security  of  the  property.  If  the  process  had  related  to  per- 
sonal property  instead  of  real  estate,  there  is  no  doubt  that  the 
course  which  he  pursued  would  have  rendered  him  liable  for 
the  value  of  the  property,  and  we  do  not  see  why  the  same 
principle  which  would  have  determined  his  liability  in  that 
case  is  not  equally  applicable  in  this.  The  parties  who  com- 
mitted the  injury  were  the  parties  fix>m  whom  the  {Kwsession 
was  to  be  taken,  and  it  was  the  fault  of  the  defendant  that 
fhey  were  not  removed,  and  the  plaintiff  placed  in  a  position 
to  protect  the  property  against  their  acts.  It  was  this  &ult 
that  enabled  these  parties  to  commit  the  injury,  and  we  are 
not  aware  that  any  principle  of  law  is  violated  in  making  the 
defendant  responsible  for  the  consequences  of  a  willful  derelic- 
tion of  duty,  however  remote  or  unexpected  these  consequences 
may  have  been.  We  do  not  suppose  that  the  defendant,  when 
he  took  the  responsibility  of  postponing  the  execution  of  the 
writ,  anticipated  danger  to  the  property;  but  his  action  in  the 
matter  was  entirely  voluntary,  and  he  cannot  escape  liability 
on  the  plea  that  he  was  ignorant  of  the  existence  of  this  dan- 
ger. If  such  a  plea  were  admissible  under  the  circumstances 
of  this  case,  we  do  not  see  that  the  remote  or  consequential 
results  of  a  wrong,  however  willful,  could  ever  be  redressed. 
It  must  be  borne  in  mind  that  the  defendant  was  an  officer 
called  upon  to  discharge  a  duty  enjoined  by  law,  and  that 
possession  of  the  property  could  only  be  obtained  through  him. 
He  is  presumed  to  have  known  what,  his  duty  was,  and  to 
have  acted  in  willful  violation  of  it,  and  there  is  nothing  un- 
just or  illegal  in  holding  him  for  the  damages  to  which  the 
plaintiff  has  been  subjected. 

We  think  the  demiurer  should  have  been  overruled;  and 
the  judgment  is  therefore  reversed,  and  the  cause  remanded. 

Baldwin,  J.,  concurredi 

JhuamsoM  Dhukdid  of  Skibzit  nr  Ruuutuq  PloonB:  Sat  Wkilm§ 
r.  BnUerJidd,  73  Am.  Dm.  SSi^  note  580. 
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English  v.  Johnson. 

[17  OAUfOuru«  1I07.J 

Womamum  or  llnrnro  Claim  Taxsv  without  Bdbkbiob  to  Ifomra 
BofOi  n  SuffUUJUiT  to  wiMntMn  aa  aotion»  m  agaiiui  one  ontflring  by 
no  tMttor  title.  This  powceiion  need  not  be  eridenoed  by  aotoal  indoe- 
nies.  If  the  groiind  k  indnded  within  distinet^  Tinble^  end  notonoui 
boondexioi^  and  the  perty  in  pcsMMion  ie  working  »  portioii  ol  the  groond 
wnnin  thoae  boondariei^  thii  ia  iwiongh,  aa  againat  one  entering  withoat 
title. 

ZiKDra  VT  ov  IComuL  Lakd  nr  TuBmAsam  cm  Mmvo  BioiJX.AsiDn 
gy  incnrigB  gifoa  poawaioty  title  to  the  daima;  bntpoaaoaaionnottakon 
in  pnnoanoe  of  theae  rolea  will  alao  be  good,  aa  againat  one  not  taldog 
poaaeaaion  in  aooordanoe  with  the  rolei^  bat  manlj  ooming  npon  the 
pteuiaea  in  the  aame  manner  aa  the  prior  poaanaior.  Tbe  aotnal  prior 
poawirinn  of  the  fint  ooonpant  ia  bailor  than  tiie  anbaaqnant  poaaaaaion 
of  tn«laat 

A0n  UsirALLT  Bzbbcibid  bt  Ownns  ov  Mmvo  Olaud  abb  oxlt  Aon 
KBQVfltBD  aa  evidence  of  the  poaaeaaioQ  ol  aooli  daima.  A  wEnar  ia  not 
e»pe>icd  to  reeide  on  hia  daim,  nor  to  build  on  it^  nor  to  cnltiTate  the 
grooiid  nor  to  indoae  it;  and  he  may  be  in  poiiaoarion  of  it  by  hnnmtM^  or 
throni^  hia  agenta  or  aenranta.  Going  on  the  lead  to  work  it|  or  doing 
worK  ia  pioximity  and  in  diieet  rdation  to  the  daim,  for  the  pnrpoae  ol 
eztnMsting  or  preparing  to  eztraot  minerala  from  it^  or  atarting  n  tonnd 
at  a  onnaiderable  diatanoe  off  to  mn  into  the  daim,  ia  a  poaaeaaion.  of  the 

PoeBBanoH  or  Pabt  ot  Mibibo  Olaxm  bt  Orb  BBmBoro  uhdbb  WBimnr 
Claim  or  color  ol  title  ia  pcaaBMion  of  the  whole  daim  deanribed  in  the 
paper,  exoept  aa  againat  the  tme  owner  or  a  prior  oooapantL 

P08BB88ION   TaKBR  BOB   liumfO   PUBPOBBB  OB  ClADC  DanBOILT  DBflHBD 

by  phyrical  marka  embraoea  the  whde  of  aadi  daim,  although  the  actual 

oooapancy  orwork  done  be  only  on  or  of  a  part,  and  though  the  poctgr 

doea  not  enter  in  aooordanoe  with  mining  rulei^  or  under  »  paper  title. 
Bulb  RBQuntnio  Sebiot  Iktbbfbbeatiom  or  Posbbbbio  PBdoi  in  caea  of 

agricultoial  lands  doea  not  apply  to  mining  daima. 
MiHBB  Takhtg  up  Mobb  Oboubb  thak  tLohn  or  Yioibaob  Aujow  ao- 

quirea  no  title  to  the  exceaa»  aa  against  any  one  who  oompUea  iritii  the 

laws,  and  takes  up  such  exoees  in  aooordanoe  with  them. 
Failvbb  to  Eboobd  Mindio  Claim  dobb  hot  Avoid  It;  in  the  abaence  of 

any  mining  nde  declaring  that  it  ahall  have  that  effect^  as  against  a  anb* 

aeqnent  entry  and  looation  in  due  fomiy  when  actual  poeanarion  ia  taken 

and  kept  by  the  daimant. 
MoTBiui  BAVB  Authobitt  TO  Fbbbgbibb  Bulbb  Govbbvivo  AoQimneBOV 

and  diveatitare  of  titlea  to  mining  daima  and  their  extend  aal^{eot  only 

to  the  general  lawa  of  the  atate. 
Fabtt  nr  PoasBsaiOH  or  Small  Tba€t  or  ICibbbal  Lahd  with  demarked 

limita  is,  in  the  abaenoe  of  any  proof  that  hia  daim  tiiereto  ia  oppoaed  ts 

the  local  mlei^  preanmed  to  be  rightly  in  poaaaaaion. 
Bznuor  ibom  ob  Sibolb  Claueb.  or  Book  cm  Mam  Rdlm  or  D» 

SBior  cannot  be  given  in  evidence  wxthont  prodndng  the  wiiola  of  the 

mlea  in  the  book,  where  it  is  neoeasary  to  a  fair  uMentanding  ol  unf 

one  part  that  the  whole  shall  be  inspected. 
BBJBonoN  or  Ibbslbvabt  Teshmont  n  No  QaoumD  warn 


Oct  I860.]  Enolish  v.  JomrsoN.  57S 

Suit  to  recover  possession  of  a  piece  of  mining  gioand.  The 
complaint  alleged  ownership  and  former  possession  hy  thft 
plaintiffs,  and  onster  of  a  portion  of  the  claims  hy  the  defend- 
ants. It  appeared  from  the  evidence  that  the  plaintiffs,  prior 
to  the  entry  of  the  defendants,  put  up  on  the  gionnd  notices  of 
what  they  claimed,  and  were  in  fall  possession,  so  £ur,  at  leasts 
as  that  no  one  claimed  adversely  to  them.  They  were  at  work 
with  pomp  and  shaft  on  the  ground  within  their  lines,  when 
the  defendants  took  up  about  three  claims  on  the  northern 
portion  of  the  plaintiffs'  claims,  sxmk  a  shaft,  and  began  work- 
ij^.  Plaintiffs  had  at  that  time  done  no  work  on  these  claims 
taken  up  by  the  defendants.  The  whole  ground  claimed  by  the 
plaintiffs  was  five  and  one  third  claims  of  one  hundred  feet 
each;  and  that  part  claimed  by  the  defendants  was  a  Uttle 
over  three  claims.  There  was  a  verdict  and  judgment  for  the 
plaintifiis,  and  the  defendants  appealed.  The  other  facta  ap- 
pear from  the  opinion. 

/•  F.  Hvbbardy  £ar  the  appellants. 

Bobin$(mf  BeaUy^  and  Heaeoek  for  the  respondents. 

By  Court,  Baldwin,  J.  The  main  question  in  this  case 
arises  upon  the  instructions  given  by  the  court  upon  the  triaL 
The  case  was  brought  to  recover  certain  mining  claims.  The 
court  charged  the  jury,  in  effect,  that  possession  taken,  without 
reference  to  mining  rules,  of  a  mining  claim,  was  sufficient,  as 
against  one  entering  by  no  better  title,  to  maintain  the  action; 
and  further,  that  this  possession  need  not  le  evidenced  by  ac- 
tual indosures,  but  "if  the  ground  was  included  within  distinct, 
visible,  and  notorious  boundaries,  and  if  the  plaintiffs  were 
working  a  portion  of  the  ground  within  those  boundaries,"  this 
was  enough  as  against  one  entering  without  titie.  We  see  no 
objection  to  this  ruling.  In  the  late  case  of  Attwood  y.  Frieotf 
17  Cal.  87  [anUy  p.  567],  we  lay  down  some  rules  on  this  gen- 
eral subject.  The  taking  up  of  mineral  land  in  pursuance  of 
the  mining  regulation  of  the  vicinage  gives  possessory  titie  to 
the  claims,  just  as  an  entry  in  the  land-office,  or  the  following 
of  the  prescribed  rules  given  by  statute,  gives  a  possessory 
titie  to  public  or  agricidtural  land.  But  it  does  not  foUow, 
because  this  is  the  regular  and  usual  way  of  obtaining  posses- 
sion, that  a  possession  not  so  obtained  would  necessarily  be 
without  the  protection  of  the  law.  Possession  not  taken  in 
pursuance  of  these  rules  would  still  be  good  as  against  one  nt4 
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taking  poesessioD  in  acoordanoe  with  ihe  mles  of  the  yicinage^ 
but  merely  ooming  upon  the  premifies  in  the  Bame  manner  at 
ihe  prior  possessor.  The  actual  prior  possession  of  the  first  oc- 
cupant would  be  better  than  the  subsequent  possession  of  the 
last 

The  question  arises  as  to  the  extent  of  the  possession  of  the 
first  taker,  and  the  rules  which  determine  this  question.  In 
mining  claims  we  require  no  other  acts,  as  evidence  of  poeses- 
sion,  than  those  usually  exercised  by  the  owners  of  such  claims. 
A  miner  is  not  expected  to  reside  upon  his  claim,  nor  to  build 
upon  it,  nor  to  cultivate  the  ground,  nor  to  inclose  it.  The 
claim  is  usually  of  a  small  strip  of  land  compared  with  the 
extent  of  ground  generally  taken  up  for  agricultural  purposes. 
Its  only  value  is  in  working  it  and  extracting  mineraLs.  A 
party  may  be  in  possession  by  himself,  or  by  his  agents  or  ser- 
vants. Going  on  the  lead  to  work  it,  or  even  work  done  in 
proximity  and  in  direct  relation  to  the  claim,  for  the  purpose 
of  extracting,  or  preparing  to  extract  minerals  from  it;  as,  for 
example,  starting  a  tunnel  a  considerable  distance  off  to  run 
into  the  claim  would  be  a  possession  of  the  claim  within  the 
meaniug  of  the  rule. 

If,  as  we  held  in  the  case  of  Attwood  v.  Frieot,  «upro,  the 
party  entered  under  written  claim  or  color  of  title,  his  posses- 
sion, except  as  against  the  true  owner  or  a  prior  occupant, 
would  be  good  to  the  extent  of  the  whole  limits  described  in 
the  paper,  though  the  possession  be  only  of  a  part  of  the  claim. 
In  this  case,  it  seems  the  plaintiffs  took  up,  in  connection  with 
others,  these  claiif  s  sued  for,  marking  and  defining,  in  the  way 
usual  among  miners,  the  limits;  and  also  bought  out  the  inter- 
est of  two  of  their  associates,  original  appropriators.  But  we 
think,  where  a  claim  is  distinctly  defined  by  physical  marks, 
that  possession  taken  for  mining  purposes  embraces  the  whole 
claim  thus  characterized,  though  tiie  actual  occupancy  or  work 
done  be  only  on  or  of  a  part,  and  though  the  party  does  not 
enter  in  accordance  with  mining  rules,  or  under  a  paper  title. 
The  rule  which  applies  to  agricultural  land,  and  holds  to  a 
more  strict  interpretation  of  a  possessio  pedis^  does  not  apply  to 
such  a  case.  Inclosure,  if  not  impossible,  besides  being  prob- 
ably hurtful  to  other  interests  and  rights,  would  be  wholly  use- 
less. It  would  give  no  greater  or  better  advertisement  of  the 
extent  of  the  claim  than  these  physical  signs,  nor  give  any 
better  protection  to  the  premises  against  intrusion  or  show 
any  higher  power  of  dominion.    Even  actual  possession, 
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iq)plied  to  agricultaral  land,  is  from  its  nature  somewhat  oon*' 
Btructive;  for  there  is  no  such  thing  as  a  literal  carperal  hold- 
ing of  land,  even  within  the  limits  of  an  inclosnre*  A  house  iS' 
said  to  be  in  actual  possession,  though  not  occupied,  the  claim** 
ant  having  the  key,  and  exercising  acts  of  dominion;  and  in 
truth,  the  whole  dt)ctrine  of  possession,  if'  not  created,  must 
necessarily  be  controlled  and  modified  by  the  peculiar  nature 
of  the  subject,  and  by  surrounding  circumstances.  If  town 
lots  are  covered  by  deep  water,  would  inclosure  be  necessary 
to  give  actual  possession,  or  a  possession  of  equal  efBoaoyf 
And  if  there  were  no  timber,  or  other  means  of  fondng,  and  no 
necessity  or  use  for  fences  in  a  large  district,  could  then  be 
any  sense  in  holding  such  acts  necessary  to  pioteot  a  poososoiopr 
from  intrusion?  So  of  mining  claims.  Fences  are  not?  nece»* 
sary  to  exclude  cattle,  nor  to  give  notice  of  a  claim  to  given 
limits;  nor  js  the  power  or  dominion  over  them  at  all  inoreased 
or  {militated  by  this  process.  The  custom  of  the  country  doee 
not  require  so  useless  a  formality. 

The  physical  marks  upon  and  around  the  claim  are  suffi- 
cient to  notify  every  one  of  the  possession  and  claim  of  the 
possessor;  and  by  common  understanding,  the  going  upon  a 
claim  to  work  it  is  an  appropriation  of  the  entire  claim,  espe-> 
ciaUy  if  that  claim  can  be  appropriated  to  that  extent  by  loca- 
tion by  one  man.    Possibly,  if  several  distinct  claams  had^ 
been  consolidated  into  one,  and  the  rules  of  the  locality 
allowed  but  one  claim  to  be  taken  by  one  man,  and  after  this* 
consolidation  a  person  went  upon  the  consolidated  claim  to 
work,  and  did  this  without  authority  from  the  owner,  then  his- 
possession  might  not  be  referred  to  the  whole  tract,  but  only 
to  the  particular  claim  upon  which  he  entered;    The  question 
then  might  be  one  of  intent,  and  it  might  be  argued  that  it  is 
not  to  be  presumed  that  he  meant  to  take  and  appropriate  a 
greater  quantity  than  that  allowed'  to  be  appropriated  by  the 
rules  of  the  vicinage.    We  see  nothing  in  the  law  which  would 
necessarily  prevent  a  party  from  taking  actual  possession  of 
mineral  land,  though  in  ti^dng  possession  he  did  not  observe 
the  requirements  as  to  registry  and  the  like  acts  prescribed' 
by  the  local  laws.    But  if  he  took  more  land  than  these  ruler 
allowed,  this  would  not  give  him  title  to  the  excess  against- 
any  one  who  complied  with  the  laws,  and  took  up  such  excesr 
in  accordance  with  them.    Bluch  would  depend  upon  the  par« 
ticular  rules,  and  their  right  construction,  as  to  the  effect  of  a 
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legiBtry,  .or  the  consequence  of  failing  to  make  it.  But  in  tlis 
•bflence  of  any  role  declaring  that  a  failure  to  record  avoided 
the  entry  or  claim,  we  cannot  see  that  this  fiEiilure,  when  actual 
possession  was  taken  by  the  claimant  and  kept — no  forfeitmi 
or  abandonment  being  shown — ^would  avoid  the  claims  as 
against  a  subsequent  entry  and  location  in  due  form;  much 
less  would  it  have  that  effect  in  favor  of  a  mere  intrudei; 
claiming  by  no  better  title  than  the  first  claimant 

We  do  not  hold  that  a  party  can,  in  defiance  of  mining  ruk^ 
take  up  any  quantity  he  chooses  of  mineral  land,  and  hold  it 
by  merely  putting  up  stakes  or  marking  lines,  or  even  inckft- 
ing  it.  All  we  bold  is  that  he  can  hold  the  quantity  allowed 
to  be  taken  up  by  him  by  the  rules,  without  strictly  comply- 
ing with  those  regulations  which  prescribe  the  mode  of  taldng^ 
as  registry,  etc.,  so  as  to  protect  him  in  that  quantity,  as 
against  one  not  claiming  through  the  rules;  unless,  indeed, 
there  be  something  to  the  contrary  in  the  rules.  And  if  a 
party  takes  up  and  marks  out  a  larger  claim  than  the  rules 
allow,  he  is  still  entitled  to  keep  and  retain  possession  of  it  aa 
against  one  merely  entering  without  complying  with  the  rules; 
but  the  possessor  is  not  entitled  to  hold  the  excess  against  one 
entering  in  pursuance  of  the  rules,  for  the  entry  of  the  last 
according  to  the  rules  gives  him  the  title  to  such  excess.  But 
this  whole  matter  can  be,  and  should  be,  regulated  by  the 
miners,  who  have  full  authority  to  prescribe  the  rules  govern- 
ing the  acquisition  and  divestiture  of  titles  to  this  class  of 
claims,  and  their  extent,  subject  only  to  the  general  laws  of 
the  state. 

In  this  case,  no  law  or  regulation  of  the  vicinage  was  showm 
limiting  the  plaintiff's  right  to  hold  to  the  extent  of  which  he 
was  in  possession.  Prima  fade  being  in  possession,  he  waa 
rightfully  possessed;  and  no  presumption  can  be  indulged  that 
such  possession  was  in  violation  of  any  law,  local  or  general 
The  plaintiff  claims  under  purchase  and  location  a  small  tract 
of  land,  with  demarked  limits,  of  which  he  was  in  possession; 
and  in  the  absence  of  any  proof  that  such  claim  is  opposed  ta 
the  local  rules,  we  are  unable  to  discover  any  principle  upon 
which  to  hold  that  the  possession  is  wrongful.  The  plaintiff 
need  not  show,  in  such  a  case  as  this,  in  the  first  instancy 
(hat  he  was  in  possession  in  accordance  with  the  local  law^; 
but  may  (as  a  vendee  under  a  deed  may  as  to  other  land) 
make  a  prima  facie  case  upon  poesesdon;  and  this  is 
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until  the  defendant  shows  that  the  possession  is  wrongful,  be- 
cause in  violation  of  rules  which  justify  him  in  going  upon 
the  premises  and  working  them. 

2.  The  court  properly  ruled  that  the  defendants  must  pro- 
duce all  the  rules  in  the  book  of  the  district,  and  could  not 
offer  an  extract  or  a  single  clause  of  the  book.  No  harm  was 
done  by  this  requirement  The  defendants  had  the  book  iu 
court  The  whole  of  the  rules,  making  up  the  body  of  the  lo- 
cal law,  constituted  one  entire  instrument — as  a  deed  or  other 
document  containing  various  stipulations — and  it  was  neces' 
sary,  to  a  tail  understanding  of  any  one  part,  that  the  whole 
ehocdd  be  inspected.  At  least,  there  was  noerror  in  requiring 
the  whole  of  these  rules  to  be  put  in. 

8.  It  is  next  objected  that  the  court  erred  in  refusing  to 
permit  the  defendants  to  show  by  a  witness  that  one  of  the 
plaintiffs  admitted,  in  1858,  tliat  he  had  more  than  five  claims. 
We  see  no  relevancy  in  this  proof  to  anything  in  the  issue,  and 
its  materiality  ought  to  be  made  very  apparent  before  we 
would  reverse  for  such  a  cause.  No  offer  was  made  to  connect 
this  testimony  with  other  proof  showing  its  relevancy.  It 
would  seem,  at  the  first  blush,  that  it  was  not  important  how 
many  claims  one  or  all  of  the  plaintiffs  had,  if  tiiose  claims 
were  acquired  by  purchase,  even  if  it  were  material  to  ascer- 
tain this  fact  in  any  aspect  of  the  case.  We  are  not  disposed, 
unless  compelled  to  do  so^  to  give  effect  to  mere  technical  ex- 
ceptions taken  in  the  course  of  a  trial,  when  we  can  sustain  a 
judgment  which  seems  to  be  right  on  the  merits. 

On  the  whole  case,  we  think  the  judgment  should  be  af- 
firmed. 

FiXLD,  C.  J.,  concurred. 

Oia.T  Aon  Unr allt  EzxaomD  bt  Ownss  Of  Ifnmro  CkjJioi  mn  m- 
qtdied  to  eTidsBOo  potaenion  thereof:  TaUe  ML  T.  Gx  t.  Siramakan,  20CU. 
209;  J\Oi/Ts ▼.  Coofwy,  7  Ner.  219,  both  dtmg  the prineipal  case. 

}k'^  vi>\RiES  OF  MnfiNO  Claim,  musk  bi  Ihbioatid  by  eiieh  diftinot  phyd- 
ea?  m'*r\cn  or  monmnenti  m  will  fairly  adTertiM  He  extent:  Sett  ▼.  WMetp 
m  Qui.  .r>5;  Bcbertt  ▼.  Wiltom,  1  Utiii,  S06;  Lhcoin  T.  Bogen,  1  Mcml  223^ 
•11  citing  the  prinoipel  caae. 

POflBnuov  ov  Past  or  MnraNo  Claim,  n  FosiMnoit  of  Whols  of  i^ 
whete  the  limita  of  the  claim  are  defined:  See  AUwood  ▼.  Frieoi^  amUf  p.  5S7| 
and  note;  TiMe  ML  T.  Co.  ▼.  Stratmham,  81  GaL  891;  Wiilth  ▼.  mil,  88  id. 
487»  both  citing  the  prineipal  case. 

FoaDHBiov  or  Mnrnvo  Claim  OnrnuLLT:  See  Aiwood  t.  PHeai, 
^  Stflp  and  note;  PuUermm  ▼.  Kejfttant  M.  Cb.,  28  GaL  S78^ 
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FAiLvmi  lo  OoMPLT  wxiB  liiHiHa  BvouLAnoN  Don  nor  WOBK  M^ 
IBUUAB«£  th»  ekin^  ludeM  tlw  mmtog  nilM  eijHWijy  m  ptofido:  Jckmm 

Das  iMMCMKOAUift'Oiiv  Ift  Jfaf  ▼t  iito*  41>  OyL  m;  w  tl»  poM 
thai  a  JndpBMrt  wQI  infl>iha>r»PM— d  oa.  attsonnk  oi  aitdhMlflri 


OA6ES 


SQPBEME  OOUET  OF  ERBOBS 


or 
CONNECTICUT. 


HoiTBH  «L  Gut  Fiee  iNsmLiisoB  GoMFAinr. 

icAT  RumiLT  Bi  DnflusBD  'BT  .Ibbubib  ae  an  Hdvi% 
thoQ^  hit  titlo  k  eqvdtable  only,  u  when  ha  has  aiaetad  tha  hooaa  on 
pranuaas  whidk  ha  hald  iindar  a  parol  agraanant  for  thair  pforduMa;  m4 
thhiitniatha«^thapoBayaontaiMaaaiMi4k»^tli4t1f  tfaai^ 
tt«aaraNdiiiiai'abaalBtaitnui.ba:aaalatadTto  thaimuar  and  as- 
fraaMdintha  paliaj. 
lonyiXAHJi  laTDUBRF  DT  Pbopbbtt  la  a&  abaolata  Intaraat  and  ia  inaniabla 
aaaooh. 

Imvulut  Dr  PiomrF  ia  an  tatsraft  ivUidi  ia  ao  aanplaMl j 
in  Hm  indifidaal  Hmk  ha  a— t  ba  dapifl  4rf  it  wilhwit  Aia 


OtoAL  InoBMAxuur  TO  AoiHT  ov  laansB  n  SuftimmT,  whara  iha  agant 
IDb  out  an  a^licatumin  hia  oiwn  langnaga  and  it  ii  aignad  by  tha  appli- 
cant for  ioranyioa.  'Ihaaa facta  may  ba  khown  by  parol  avidanea;  alao 
that  tha  apfliMMt  iraly  atetad  tha  iaato;  aoah  avUanoe  tanda  to  prava 
thai  on  n  ataTamant  al  tha  faoU  tha  partiaa  «iMad  to  daaoiba  tha  pvop- 
artyaaitwaa-daaoribadinthaapplioaiian.  Snoh  an^plioatinn,  daaoiib- 
ing  tha  property  aa  tha  applioaat's  fnlly  oompliaa  with  a  raquiraiuant  in 
tiia  policy  that  if  i^licant^s  titla  be  not  an  abadtnta  intaiaat  it  nniat  be 
aoHatadinthapotiay.  If  titia  to  property  iaaqaitalilap  with  a  right  to 
legal  title  span  perfiraaiioe  of  eartain  oonditiana»  apart  of  -wUch  have 
been  perf oaned,  the  intenat  ia  abaolnte. 

lE&TUiT  OT  AuTHORiTT  OF  InsuRANCB  Agknt  to  bind  hii  principal  by  lUl* 
ing  oat  applicatloiia-  for  inanranoe  for  ciutomer  ia  a  ^eation  ai  fact  km 
tiiejiiry. 

Jr  n  RmBTJOOBr  of  flMffir  and  Jiot  a  wananty  where  one  ai^  in  lua  appii* 
aatioa  that  hoDae  for  wjiiah  inanranoe  is  aought  ia  "  vaoant  but  to  be  oo- 
anptad  by  a  tenant  **  If  it  anunmted  to  a  warranty,  it  would  be  a  qnaa- 
tion  for  tha  jnzy  to  determine  whether  it  had  remained  vacant  an 
time.    A  warranty  in  inaoraaoa  oontmet  that  ho«e  abonM 
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be  ooonpied  by  a  tenanti  it  being  then  Tieaa^  would  not  be  bffcikn 
when  the  poliqr  itatee  no  time  in  fHiioh  it  wee  to  be  ooeopiedp  if  it  ii 
ooonmed  within  a  reaeonable  time. 


Assumpsit  on  a  policy  of  insoranoe.  January  18,  1866^ 
plaintiff  made  a  written  application  to  defendants  for  insoranoe, 
the  material  parts  of  which  are  as  follows,  to  wit:  ^^Application 
of  Samuel  W.  Hough,  of  Fairfield,  Connectiout,  for  insurance 
again  et  loss  or  damage  by  fire,  by  the  City  Fire  Insurance 
Company  of  Hartford,  Connecticut,  in  the  sum  of  one  thousand 
four  hundred  dollars,  for  the  term  of  three  years,  commencing 
January  18, 1856,  at  noon,  on  the  property  specified,  to  wit: 

Soa  to  be  insured.   VAlnatloiL 

On  his  frame  dwelling-house $1,200  $1,800 

On  his  bam,  about  one  hundred  feet  east 

of  house 100  200 

On  hay  and  grain  therein 100  150 

The  said  applicant  makes  the  following  statements,  and  gives 
the  following  answers  here  put  relating  to  the  risk:  .... 
4.    How  are  the  several  stories  occupied?    Answer — Unoccu- 
pied, but  to  be  occupied  by  a  tenant And  the  said 

applicant  hereby  covenants  and  agrees  with  the  said  com- 
pany that  the  foregoing  is  a  just,  full,  and  true  exposition 
of  all  the  focts  and  circumstances  in  regard  to  the  condition, 
situation,  value,  and  risk  of  the  property  to  be  insured,  so  fSur 
as  the  same  are  known  to  the  applicant  and  are  material  to 
the  risk/'  Defendants  issued  to  plaintiff  a  policy  of  insurance 
on  said  property  for  one  year.  The  property  was  described  in 
the  policy  as  above  shown.  The  policy  contained  the  follow- 
ing conditions:  '^3.  If  the  interest  in  property  to  be  insured  be 
a  leasehold  interest,  or  other  interest  not  absolute,  it  must  be 
so  represented  to  the  company  and  expressed  in  the  policy  in 
writing,  otherwise  the  insurance  shall  be  void."  '^  12.  When 
a  policy  is  made  and  issued  upon  a  survey  and  description  ol 
certain  property,  such  survey  and  description  shall  be  taken 
and  deemed  to  be  a  part  and  portion  of  such  policy  and  a  war- 
ranty on  the  part  of  the  assured."  The  legal  title  to  the  real 
property  upon  which  the  insured  property  was  located  was  in 
one  Eliakim  Hough,  who  had  received  it  in  trust  firom  hii 
brother,  now  deceased,  to  pay  debts  of^the  latter  and  divide 
the  residue  among  his  heirs.  Plaintiff  received  the  property 
firom  said  E.  Hough  and  agreed  to  pay  him  two  thousand 
dollars  for  money  loaned,  upon  which  he  was  entitled  to  receive 
the  deed  to  the  land  subject  to -these  charges,  to  wit:  one 
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Ihousand  dollars  to  be  paid  to  each  of  two  heirs  of  deceased— 
'oB  being  the  only  other  one  himself— and  to  execute  the  trost 
The  property  was  then  to  be  clear.  He  entered  into  the  pos- 
wwion  under  this  arrangement^  and  had  performed  several 
ff  fhe  stipulations,  parting  with  value.  He  also  erected  a 
dwelling  thereon  at  a  cost  of  two  thousand  seven  hundred 
lollars.  While  so  in  possession,  but  before  he  received  the 
deed,  he  procured  the  above  insurance.  September  24, 1858, 
the  property  insured  was  destroyed  by  fire.  Defendant 
claimed  the  property  was  not  owned  by  plaintiff,  as  he  repre- 
tmted,  and  that  the  house  was  not  occupied  by  a  tenant 
■i  the  time  of  the  fire,  and  therefore  the  insurance  was 
void.  The  court  admitted,  under  the  objection  of  defendants, 
evidence  proving  that  one  Houghton  was  agent  of  the  defend- 
ants,  and  plaintiff  applied  to  him  and  truly  represented  the 
facts;  that  Houghton  made  out  the  application  for  plaintiff  to 
«gn;  that  plaintiff  wrote  notliing  therein,  except  his  signature 
thereto;  the  buildings  were  never  occupied  after  they  were 
insured;  plaintiff  proved  that  he  had  made  efforts  to  let  them, 
and  failed  to  get  a  tenant.  The  court  instructed  the  jury  that 
a  perfect  legal  title  was  not  essential  to  plaintiff's  right  of 
lecovery ;  that  he  might  be  regarded  as  the  real  owner  if  he  had 
the  equitable  title,  and  if  his  interest  was  such  that  the  loss 
iky  fire  would  fall  on  him;  that  in  such  case  the  property  was 
kis,  within  the  fair  import  of  the  application  in  which  it  was 
Inscribed  as  his;  but  that  he  could  not  recover,  if,  in  the 
epinion  of  the  jury,  he  had  been  guilty  of  any  fraud,  misrep- 
resentation or  concealment  in  regard  to  the  state  of  his  title; 
that  the  evidence  of  the  plaintiff's  statement  regarding  his 
title,  made  to  Houghton,  was  admissible;  that  the  question 
whether  Houghton  was  the  proper  agent  of  the  company  to 
leceive  the  statements,  and  whether  he  was  authorized  in  fact 
to  receive  them,  and  whether  the  statements  made  to  him  were 
to  be  regarded  as  made  to  the  company,  were  questions  of  ts^t 
to  be  decided  by  the  jury;  that  the  court,  in  admitting  the 
testimony,  did  not  undertake  to  decide  the  extent  of  the  agent's 
authority,  but  merely  that  there  was  such  evidence  of  author- 
ity as  rendered  it  proper  that  the  evidence  should  go  to  the 
jury;  that  if  plaintiff  had  truly  and  fairly  represented  to  the 
company  the  nature  of  his  interest  and  title  to  the  property 
insured,  he  was  not  precluded  from  a  recovery  by  reason  of  the 
fulure  to  specify  particularly  in  the  policy  the  nature  of  ih^i 
title,  nor  by  reason  of  the  failure  to  make  such  representatton 
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in writmg;  that  theolanse ^te  be  ooetq^iied  hf  a  tenant,''  in 
plaintiff's  application,  was  net  a  i^azrantjir,  but  projorma  they 
ihonld  cooflider  it  snch;  that  as  no  time  was  isqpedfied  within 
wliich  snoh  occupation  was  to  oommenoe,  the  stipulation  would 
'not  be  broken  if  the  oooupation  bya  tenant  shoold  be  procoied 
•within  a  reasonable  time  after  the  date  of  the  peUcgr.  The 
eoKOi  left  it  with  the  jury  to  say  whether  the  atipolatiiHi  bad 
been  broken  by  the  nou'oocupation  by  a  tenant  within  sndi 
•reaeonable  time.  The  jury  returned  a  verdict  for  plaintiff. 
Defendants  moved  for  a  new  triaL 

E.  A,  BvUtdey  and  OarUff  for  the  defendants. 
DMon  and  Bturgm^  for  the  plaintiff. 

By  Court,  Sahfobi),  J.  That  the  evidence  introduced  by  the 
plaintiff  to  prove  liis  ownership  of  the  property  destroyed  oon- 
duoed  to  prove  that  he  had  an  equitable  title  to  and  conse- 
quently  an  insurable  interest  in  it  is  undeniable.  It  went  to 
show  that,  before  the  making  of  the  application,  he  had  con- 
tracted with  Eliakim  Hough  for  the  purchase  of  the  property 
at  a  stipulated  price,  had  paid  a  considerable  portion  of  the 
purohase^money  in  the  way  agreed  upon,  had  taken  possessiop 
as  purchaser,  imd  held  as  owner  of  the  property,  and  had  ex- 
pended a  lar;^  amount  in  making  permanent  and  valuable 
improvements  theieon,  and  that,  at  the  time  of  the  contract, 
Eliakim  Hough  was  the  undisputed  owner  of  the  property  in 
fee-simple,  under  an  absolute  deed  &om  Alvah  Hough,  the 
former  proprietor.  So  that  if  the  foot  which  that  evidence 
conduced  to  prove  was  true,  the  plaintiff  had  a  vested  interest 
in  the  property,  which  a  court  of  equity  would  undoubtedly 
have  recognized  and  protected. 

iBut  it  is  said  that  the  question  was  not  whether  the  plain- 
tiff had  an  insurable  interest  in  the  property,  but  whether  he 
had  the  interest  described  in  his  appUoation.  The  defendants 
contend  that  by  the  terms  '^  his  Snme  dwelling-house,"  etc, 
the  plaintiff  represented  the  property  to  be  his  absolute  estate 
in  fee^mple,  while  the  evidence  went  to  show  that  his  estate 
was  less  than  a  feensiniple,  and  was  not  an  absolute  interest 
within  the  meaning  of  the  third  article  of  the  "  conditions  of 
insurance  "annexed  to  the  policy. 

We  tliink  the  defend^xnts  are  wrong.  An  individual  may 
•properly  regard  property  as  *^  his,"  and  so  denominate  it,  when 
•be  has  a  right  to  it,  and  the  power  by  law  to  enforoe  and  pr^ 
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teet  that  .Tight  A  Ad  bo  better  criterion  of  rightful  ownership 
can  be  .piodiMed  than  that  given  to  the  jury  in  the  judge's 
eharge.  Indeedi  both  in  oomnum  parlance  and  in  legal  ac- 
eeptatieni  prcfierty  is  hi%  who^  in  case  of  its  destruction,  must 
suBtain  the  loss  of  it.  In  the  case  at  bar,  the  contract  between 
the  plaintiff  and  Eliatiim  Hough — ^the  one  to  pay  the  stipu- 
lated price,  the  other  npon  such  pa^yment  to  convey  the  l^ol 
title — was,  in  regard  to  both  of  them,  sulgect  to  no  condition 
and  liable  to  no  contingency.  Both  parties  regarded  the  prop- 
erfy  as  the  plaintiff's  and  treated  it  accordingly,  and  we  tiiink 
it  was  no  misdescription  of  the  plaintiff's  interest  in  it,  or 
misrepreBeDitation  regarding  it,  to  call  it  his. 

We  think,  too,  4hat  the  evidence  conduced  to  prove  that  the 
pkdntiff's  interest  in  that  prqperty  was  an  absolute  interest; 
that  is,  an  absolute  interest  in  prcfperty,  which  is  so  completely 
vested  in  the  individual  that  he  can  by  no  contingency  be 
deprived  of  it  without  his  own  consent.  And  by  this  contract 
with  Eliakim  Hough,  and  its  part  performance,  the  plaintiff 
had  acquired  a  right  to  the  whole  property,  of  which  he  could 
not  be  deprived  without  his  own  consent.  So,  too,  he  isthe 
owner  of  such  absolute  interest,  who  must  necessarily  sustain 
the  loss  if  the  property  is  destroyed.  The  subject  of  insurance 
was  an  interest,  not  a  title.  It  is  an  interest,  not  a  title,  of 
which  the  ecnditkxis  of  insurance  speak.  The  terms  'inter- 
est "  and  "  title  "  are  not  synonymous.  A  mortgagor  in  pos- 
session, and  a  purchaser  holding  under  a  deed  defectively 
executed,  have,  both  of  them,  absolute  as  well  as  insurable 
intereets  in  the  pngmrty ,  though  neither  of  them  has  the  legal 
title. 

The  decision  in  the  case  of  Warner  v.  Middlesex  Mutual 
Awurankce  Compan/jf^  21  Conn.  444,  turned  upon  the  peculiar 
provisions  of  the  defendant's  charter.  The  defendant  was  a 
mutual  insurance  company,  entitled  to  a  lien  upon  the  prop- 
erty insured  for  future  assessments,  and  was  therefore  inter- 
ested in  knowing  the  exact  state  of  the  assured's  title.  The 
assured  was  a  member  of  the  defendant'b  corporation,  and  con- 
clusively presumed  to  know  all  the  provisions  of  that  charter. 
The  charter,  in  express  terms,  provided  that  no  insurance 
should  be  valid,  unless  the  insured  ''  had  a  good  and  perfect 
unincumbered  title  at  the  time  of  effecting  such  insurance,  or 
unless  the  true  title  of  the  insured  and  the  incumbrances,  if 
-any,  were  fully  disclosed  and  expressed  in  the  proposals  for 
insurance,  and  were  also  bpecified  in  the  policy."    And  that 
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charter,  by  reference  to  it  in  the  application  and  the  policy, 
was  made  part  of  the  contract  between  the  parties.  In  the 
case  at  bar,  there  is  no  such  provision  in  the  charter,  or  stipu- 
lation in  the  contract,  and  no  obvious  reason  for  requiring 
from  the  assured  an  exact  statement  of  his  title,  so  that  there 
be  no  fraud,  misrepresentation,  or  concealment  concerning  it» 
mnd  so  that  the  assured  shall  in  no  event  be  enabled  to  recover 
for  a  loss  which  has  not  fallen  upon  him,  and  is  not  his  loss 
in  fact. 

It  seems  to  have  been  the  leading  object  of  the  framers  of 
this  third  article  of  the  conditions  of  insurance  to  protect  the 
company  against  the  payment  of  losses  to  individuals  who  had 
not  in  fact  sustained  them.  Thus,  the  first  clause  provides 
that  property  held  in  trust,  or  on  commission,  must  be  insured 
as  such,  because,  in  the  one  case,  the  €e$tui  que  trttst,  and  not 
the  trustee,  and  in  the  other,  the  consignor,  and  not  the  factor, 
would  be  the  real  or  principal  loser  by  the  destruction  of  the 
property.  So  in  regard  to  the  holder  of  property  under  a 
lease,  or  whose  interest  in  the  property  is  contingent,  if  the 
property  is  destroyed,  the  entire  loss  may  fall  upon  the  land- 
lord,  in  the  one  case,  and  in  the  other,  instead  of  falling  upon 
the  individual  insured,  may,  by  the  happening  of  the  contin- 
gency, be  cast  entirely  upon  another.  The  condition  in  ques- 
tion Fpeaks  only  of  the  character  of  the  interest  to  be  insured, 
not  of  its  quantity.  *' Absolute"  is  here  synonymous  with 
^vested,"  and  is  used  in  contradistinction  to  '' contingent"  or 
^*  conditional." 

Tliat  the  plaintllT  had  a  vested  interest  in  the  property,  of 
which  he  could  not  be  deprived  against  his  will — an  interest 
dependent  upon  no  contingency  for  its  existence  or  continu- 
anco-^an  absolute  interest — and  that  the  property  was  prop- 
erly denominated  "his,"  the  evidence  undoubtedly  conduced 
to  prove,  and  was  properly  received;  and  the  charge  of  the 
court  on  this  point  was  unexceptionable. 

2.  Pending  the  decision  of  the  court  uix)n  the  question 
already  considered,  the  plaintiff  offered  evidence  that  he  pro- 
cured the  insurance  of  the  defendant's  agent,  Houghton,  and 
that  during  his  negotiations  with  Houghton  for  such  insur- 
ance he  fully  stated  to  said  Houghton  the  facts  relating  to  the 
nature  of  his  title,  and  that  his  application  for  insurance  was 
filled  out  by  said  Houghton.  The  defendants  objected  to  this 
evidence,  on  the  ground  that  such  parol  statements  were 
merged  in  the  written  contract,  and  on  the  ground  that  the 
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plaintiff's  repreeentations  regarding  his  interest  in  the  property 
should  have  been  made  to  the  company  itself  or  to  its  officers 
in  writing.  Without  intending  to  call  in  question  the  rule  of  law 
that  parol  evidence  is  inadmissible  to  affect  written  instm- 
mentSy  we  hold  that  this  evidence  was  properly  received.  The 
defendants  claimed  that  the  plaintiff's  denomination  of  the 
property  as  ^'his"  was  a  misrepresentation,  which  rendered  the 
insurance  void,  and  to  meet  that  claim,  it  would  undoubtedly 
have  been  proper  for  the  plaintiff  to  show  that  he  made  such 
statements  to  the  defendants  themselves,  and  that  the  language 
of  the  application  was  their  own.  To  allow  the  defendants, 
under  such  circumstances,  to  avoid  their  contract  on  account 
of  a  mistake  into  which  they  themselves  had  led  the  plaintiff, 
would  be  to  allow  them  to  take  advantage  of  their  own  wrong. 
So,  too,  the  evidence  was  proper,  as  conducing  to  prove  an 
understanding  and  agreement  between  the  parties  to  consider 
and  treat  the  property  as  belonging  to  the  plaintiff.  In  the 
case  of  Peck  v.  New  London  Co.  iluL  Ins,  Co.^  22  Conn.  575,  part 
of  the  property  insured  and  destroyed  was  owned  by  one  of  the 
plaintiffs,  and  part  by  the  other,  in  severalty.  It  was  all  in- 
sured  as  if  the  plaintiffs  were  joint  owners  of  the  whole,  and  in 
their  declaration  they  alleged  the^  were  so.  Parol  evidence 
was  given  that  at  the  time  of  procuring  the  policy  the  plain- 
tiffs made  to  the  defendants'  agent  a  full  statement  regarding 
their  title,  and  that  said  agent  filled  up  and  issued  the  policy 
in  language  of  his  own  selection.  And  this  court  held  that 
the  evidence  "was  properly  received  for  the  purpose  of  showing 
that  the  parties  agreed  to  treat  the  property  insured  as  the 
joint  property  of  the  plaintiffs." 

We  have  already  seen  that  the  interest  which  the  plaintiff 
offered  to  show  was  an  absolute  interest,  and  consequently, 
that  the  condition  of  insurance  relied  upon  as  rendering  the 
policy  void  had  no  applicability,  and  we  find  no  other  provision 
in  the  contract  which  requires  that  a  title  like  the  plaintiff's 
should  be  particularly  described  or  represented  to  the  company 
in  writing,  as  the  defendants  claim. 

But  it  is  said  that  the  statements  were  not  made  to  the  de- 
fendants or  their  officers,  and  that  the  agent  to  whom  they 
were  made  had  no  authority  to  receive  them.  Whether  Hough- 
ton was  authorized  to  receive  these  statements  and  charge  the 
defendants  with  the  consequences  was  a  question  of  fSeust,  in 
tegard  to  which  the  written  instruments  furnished  no  informa- 
lioD.    In  those  instruments  the  defendants  recognize  him  as 
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their  agents  bat  do  not  state  the  limits  or  extent  oi  Ub  anthof^ 
ity.  That  was  left  to  be  infenied  &>m  the  iiatore  of  his  agenjqf, 
the  duties  incident  to  agencies  of  that  Idnd,  and  the  Tnanimr 
in  which  his  duties  had  been  pecfbrmcd  in  iact,  with  the  es- 
presB  or  implied  approbation  of  the  defendants— on  infamimo 
of  fact  which  the.  jury  alone  could  make — and  the  qneBtian 
properly  submitted  for  their  consideration. 

Lastly  I  the  defendants  contend  that  by  tSie  plaintiff's 
to  the  fourth  intem^tory  in  his  application  he  stipulated  thai 
the  insured  buildings  should  be  eocupied  by  a  tenant. 

We  think  the  defendants  are  wrong.  The  object  of  the  iii^ 
quiry  was  to  ascertain  the  kind  and  charact^  of  the  businesa 
carried  on  in  the  buildings  in  order  to  enable  the  insuer  ta 
calculate  the  degree  of  hazard  to  which  those  buildings  wonki 
be  exposed.  Henee  the  inquiry  ^^how" — ^that  is,  in  what  nMon- 
ner,  not  by  whom— «re  the  several  stories  oocuiHed.  And  tho 
first  clause  of  the  answer,  ^unoccupied,"  is  directly  and  com- 
pletely Tesponsiye  to  the  question.  Nothing  mc^  need  hskwe^ 
been  said,  or  was  said,  by  way  of  answer  to  that  interrogatory. 
But  as  the  plaintiff  had  already  advertised  the  premises  to  let,^ 
it  was  natural,  if  not  necessary,  that  he  should  notify  the  do* 
fendants  of  the  fact,  and  aocordii^ly,  he  added,  "  hot  to  be 
occupied  by  a  tenant,"  intending  thereby  to  reserve  tohimsdf 
the  right,  not  to  incur  an  obligation,  to  put  a  tenant  into  the 
vacant  buildings.  And  so  we  think  the  defendants  ought  to 
have  understood  it.  In  our  judgment,  therefore,  the  opinioD 
expressed  by  the  judge  upon  the  trial  on  this  point  was  rights 
and  might  have  been  given  to  the  jury  for  their  guidance  aa 
the  true  construction  of  the  contract. 

But  the  course  actually  taken  was  one  of  which  the  defend- 
ants have  no  reason  to  complain.  \Vhen  no  time  for  the  per* 
formance  of  a  contract,  other  than  the  payment  of  mcmey,  is- 
specified  in  the  contract  itself,  the  law  allows  a  reasonahlo 
time  for  such  performance.  And  what  is  reasonable  time  » 
generally  a  question  of  fact  for  the  determinati<m  of  the  jury. 
In  some  cases,  indeed,  the  court  can  decide,  but  those  are 
cases  in  which  it  can  be  determined  by  the  simple  application 
of  some  settled  rule  or  principle  of  law  to  fieu^ts  proved  or  ad- 
mitted on  the  trial:  1  Stark.  Ev.  451-459.  Thus,  notice  of 
the  dishonor  of  a  bill  of  exchange  must  be  given  to  the  indorser 
in  a  reasonable  time  after  such  dishonor,  but  what  shall  be 
deemed  reasonable  time  has  become  a  settled  rule  of  law,  so 
that  t^e  time  and  place  of  protest,  the  place  of  the  indorser'a 
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Teddence,  the  course  of  the  poet,  etc.,  being  admitted,  the 
court  can,  by  the  application  of  the  rule  alluded  to,  decide 
whether  the  notice  was  given  in  reasonable  time  or  not  But 
where  the  lav  is  silent,  and  does  not  by  the  operation  of  any 
principle  or  established  rule  decide  upon  the  legal  quality  of 
the  simple  fSEMrt»,  it  is  for  the  jury  to  draw  the  inference  of 
reasonable  or  imreasonable  in  point  of  fact:  1  Stark.  Ev.,  «u- 
pra.  We  know  of  no  rule  or  principle  of  law  by  the  applica- 
tion of  which  we  can  decide  the  question  in  the  case  before 
OS.  We  think  it  was  properly  submitted  to  the  jury.  Whether 
the  finding  of  the  jury  was  right  or  not,  we  have  not  on  this 
motion  the  means  of  knowing,  and  cannot  decide. 

Upon  all  of  the  points  made,  we  think  the  rulings  of  the- 
fluperior  court  were  correct,  and  advise  that  the  motion  Ibr  a  new 
trial  be  denied. 

In  this  opinicoi  the  other  judges  concurred. 
New  trial  not  advised. 


TBB  VBISCrtAL  OASB  WAS  CmD  AND  AFnOTWD  to  the  posa*  till*  filfing 

ottt  the  applSoaAkni  by  the  iiumiMioe  agflnt  i»  hem  own  langniy  alter  tlw  in* 
•uadt  had  itatad  t»  him  the  faeto  mm  hutding  on  tha  imnantf  in  Woodbmrn^ 
Smk^  3(mk  v.  Charter  Oak  Int.  Co.,  81  Conn.  627,  and  /?yaa  y.  World  Hfi 
im.  CCf  41  Id.  175,  where  other  authorities  to  the  same  point  wiU  be  found* 

LffSUKANOi  OoMPANT  18  Chabosd  wtfh  Khowledob  when  an  applioa 
tion  for  insoianee  is  taksa  by  aa  apn4  dl  the  oooinity,  and  he  ia  awace  of 
the  facts  material  to  the  risk,  but  which  are  not  set  forth  in  the  applioation: 
CamfbeB  t.  M,  db-  F.  MuL  fiire  In$i  Qk^  72  Am.  Deo.  3Si»  and  note  S31| 
Bebee  r.  Harvard  Oowam  M.  F.  In$,  Co.,  65  Id.  554,  555,  and  note  557. 

DnORIFTION  OF   HOUBB  DT  POLXCT  OF  lN8UBA2fCI  AS  "OCCUITKD   BT  In- 

EUKKD**  is  a  deaeriptton  raer^,  and  not  an  agreement  that  the  insured  wiQ 
eontinnetoeoaBpyitt  Jcpxy.  Maktehm,  Ob.,  71  Am.  Jhc  680. 

WAxaaiicr  n  xxtsr  Gbbatbi^  ht  OomranKmoy  of  an  iaanranee  eontrMk* 
It  most  oleady  appear:  J^ermm  ias.  Qk  y.  (Joikeal^  22  Am,  Dec  67i. 

Thb  iNBOBsa  D  BoTJKB  BT  KiTOWLBDOB  OF  HIS  AoBNTs,  and  wheTS  faoti 
are  eonreotlj  stated  to  agant  but  they  are  not  inserted  in  policy,  the  omiaiion 
will  not  prejudice  the  insured:  /its.  Ca  y.  WiUkmu,  48  Am.  Bep.  47%;  Pkmt' 
tr^Im.(h.^.  iSbrrd^  26 Id.  789?  PlmUer^ Im.  Co,  fw  Ifytrv,  9814  68I|  i# 
Im*  Co.  ▼.  Jadbom,  98  Id.  38ft. 
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State  v.  Faibolough. 

L29  OomnoncoT,  47.1 
Ir  B  hdaoKKr  m  Sebtaht  ob  Bahjcb  to  opoi  a  paekaga  iotrastod  to  Ub 
oare  and  take  away  any  part  of  tbe  goods  therdn,  and  diipoae  of  timn-to 
hit  own  QM  mikM/uremdL 

Information  for  larceny.  The  defendants  (hnsband  and 
wife)  were  requested  by  one  Goodsell  to  carry  to  New  Haven 
a  box  containing  jewelry  and  other  valuables,  and  deliver  it  at 
a  certain  jewelry  store  there.  Mrs.  Comer,  the  owner,  had  left 
the  package  with  Goodsell,  and  requested  that  it  be  forwarded 
to  the  store  above  mentioned  for  her.  Defendants  took  the 
package  and  agreed  to  deliver  it  as  requested,  but  declined  to 
accept  any  compensation  for  such  service.  They  never  de- 
livered it,  and  were  afterwards  found  in  possession  of  some  of 
the  articles  which  were  in  the  box  when  it  was  delivered  to 
them.  The  court  charged  the  jury  that  if  defendants  took  the 
package  in  question  and  agreed  to  deliver  it  at  a  certain 
place  for  the  owner,  and  before  the  bailment  terminated  broke 
the  package  for  the  purpose,  and  with  the  felonious  intent 
to  and  actually  did  take  and  convert  a  part  or  all  of  the  con- 
tents of  the  package,  they  were  guilty  of  laroeny.  The  verdict 
of  the  jury  was  '^  guilty."  Defendants  moved  for  a  new  trial 
far  error  in  the  charge  of  the  court. 

t)ooliUU  and  Webster^  for  the  defendants. 

FoUer,  state  attorney^  and  L,  O.  PccJfc,  for  the  plaintiff. 

By  Court,  Storrs,  C.  J.  The  defendants  in  this  case  were 
plainly  either  the  servants  or  bailees  of  the  owner  of  the  goods 
alleged  to  have  been  stolen,  but  which  of  these  relations  they 
sustained  to  him  it  is  unnecessary  to  consider,  because,  which- 
ever it  was,  the  charge  of  the  court  below  was,  in  our  opinion, 
correct. 

If  they  were  only  his  servants,  it  is  well  settled,  and  indeed 
is  admitted,  that  they  had  no  property  in  the  goods,  and  that 
the  possession  of  them,  by  their  delivery  to  the  defendants, 
was  not  in  law  changed,  but  remained  as  before  in  the  owner, 
the  possession  of  a  servant  in  such  a  case  being  the  possession 
of  the  owner,  and  that  therefore,  if,  while  they  were  in  charge 
of  the  defendants,  they  converted  all  or  any  of  the  goods  to 
their  own  use  animo  Jurandiy  it  was  a  laroeny,  although  the 
intention  to  convert  them  wss  not  oonoeived  until  after  they 
were  delivered  to  them. 
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K,  however,  fhe  defendants  were  not  the  servants  but  the- 
bailees  of  the  owner,  it  is  equally  clear  from  the  authoritiefr 
that  their  breaking  of  the  package  containing  the  goods,  and 
conversion  of  them  to  their  use  animo  furandi^  while  they 
were  on  their  way  to  the  place  where  tiiey  agreed  to  carry 
them,  constituted  a  larceny,  although  they  were  not  originally 
received  by  the  defendants  with  any  such  intention,  and  that 
therefore,  in  this  view  of  the  case,  the  charge  below  was  corrects 
The  general  principle,  as  stated  by  all  the  elementary  writera 
on  criminal  law,  and,  as  we  think,  established  by  all  the  ad- 
judged cases  from  the  earliest  times,  is,  that  if  a  carrier  or  other 
bailee  opens  a  package  of  goods,  and  takes  away  and  disposer 
of  them  or  any  of  them  to  his  own  use  animo  furandij  it  i& 
larceny,  although  it  is  not  if  he  takes  away  and  converts  the 
whole  package  entire. 

The  principle  is  thus  stated  by  Lord  Coke:  ''If  a  bale  ot 
pack  of  merchandise  be  delivered  to  carry  to  one  at  a  certain 
place,  and  he  goeth  away  with*  the  whole  pack,  this  is  no 
felony;  but  if  he  open  the  pack  and  take  anything  out  animo^ 
furandiy  this  is  larceny;  likewise  if  a  carrier  carry  it  to  the 
place  appointed,  and  afterwards  take  the  whole  pack  antme 
furandif  this  is  larceny  also;  for  the  delivery  had  e£fect,  and 
the  privity  of  bailment  is  determined : "  8  Co.  Inst.  107;  1  Arch. 
Grim.  PL  192;  Roscoe's  Crim.  Ev.  543.  Commentators  do 
not  agree  as  to  the  reason  for  the  distinction  between 
the  taking  and  conversion  of  the  entire  package  delivered 
to  the  carrier,  and  of  a  part  only  of  its  contents.  Some 
suppose  that  it  proceeds  on  the  ground  that  the  breaking 
of  the  package  frimishes  proof  that  the  goods  were  originally 
taken  with  a  felonious  intention.  But  the  answer  to  this  ex- 
planation,  suggested  by  Mr.  East,  appears  to  be  quite  satisfac- 
tory, that  if  taking  a  part  is  evidence  of  the  original  felonioue 
intent,  no  less  would  the  taking  of  the  whole  be:  2  East  P.  C. 
697.  Others,  however,  consider  the  distinction  to  be  founded 
on  the  principle,  that  by  the  tortious  act  of  the  carrier  ii^ 
breaking  the  package  and  abstracting  the  contents,  the  con- 
tract of  bailment  to  him  is  determined,  and  that  he  therefore 
thereby  ceases  to  have  any  special  property  in  the  goods,  and 
stands  in  no  better  situation  in  respect  to  the  possession  of 
them  than  a  servant  having  the  mere  charge  or  custody  of 
them.  This  latter  Pdason,  although  of  a  somewhat  refined  and 
artificial  character,  is  the  most  prevalent,  and  indeed,  it  is* 
now  generally  considered,  and  we  think  properly,  as  the  true 
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one:  8  Ck>.  Inst  107;  1  Arch.  Crim.  PL  192;  1  Hairic.  P.  C,  a 
83,  sees.  S,  7;  1  Hale  P.  C.  604;  2  East  P.  C.  695. 

If  the  principle  which  has  been  Btated,  regarding  the  break- 
ing of  a  package bya  carrier,  bea  universal  one^it  isconoeded 
that  the  jury  in  this  case  were  properly  instructed.  Bat  ttie 
counsel  for  the  defendants,  whilo  they  admit  the  principle  to 
be  generally  lane,  deny  that  it  is^  nmTersal,  and  claim  that  it 
does  not  apply  to  a  oanier  who  transports*  goods  gratoitoiiBly, 
but  only  to  one*  who  carries  for  hiie^  and  tfaey^tiiQrefoto  insist, 
as  they  properly  may,  if  &ere'  is  tins  eaceptum  orqnalifica* 
tion  to  this  general  rule,  that  as  the  defend&nts  were-  to  traos^ 
port  the  property  in  question  gratuitously,  in  order'  to  roDdsr 
them  guilty  of  lanieny -  it  was  necessary  to  show  that  they  origi* 
Rally  reeeived'it  wi]&  a  felonious  intention^  We  peiceiii9  no- 
just  ground  for  such  a  distinction  between,  a  gratoitons  caciier 
and  one  for  hire.  In  point  of  morality  Iheie  is  no  difference 
between  them.  The  reason,  whatever  it  may  bo,  far  the  vule^ 
as  to  the  op^oing  of  a  package  and  the  coMraraioni  of  its-  con- 
tents is  equally  applicable  to  both.  Nor  do*  we  disoorer  that 
any  such  distinction  is  recognised  or  acted  oa  in  the  adjudged' 
oases.  It  is  indeed  probable  thai^in  most  of  thst  oaseaof  in<- 
diotments  against  carriers  they  were  to  reeeive*  a  compeDsa* 
tion.  But  in  many  of  them  it  is  not  stated  whether  sudi  was 
the  case,  and  in  none*  of  them  does  the  deciBion  appear  to  bo 
influeDoed'  by  that  oircnmstance.  And  aUfaough  in  sereral  ot 
them-  it  would  seem  that  there  wasa  graimd  f6r  this  distino- 
tion  if  it  had  been  supposed-  to  exist,  in  none  of  tl»m  was  it 
raised,  excepting  in  the  case  of  Regina  y;  JdmUmsy  9  CaK  dp  P. 
88,  in  which  the  distinction  was  diaellowod.  See  also  Ark  vl 
J0ne$^  7  Id.  151;  Chiodta  v.  BmsU,  6  Qhio^  67. 

We  ^erefore  do  not  advise  &  new  triaL 

In  this,  opinion  the  other  judges  concurred. 
New  trisi  not  advised. 


It  m  L4BCSVT,  if  oa«  mfaa  ham  only  tha  care^  ohai^s^  or  ooitedj^  of  firof^ 
«rt7'  for  the  owner  oonverta.  it  ammo  fwrawii'  DignowiUg  v.  StaUt,  67  Am. 
Deo.  672,  and  note  on  "larceny  of  property  obtained  with  owner's  ooDeent;'* 
Id;  67&  Where- one  oflbrs  to  p«rckaa»seod%  and  iarefiaedy  if- he  afterward 
geta  the-goednhy  let^eaenting  to  a  ckBrki  that  be  haa  nndtt  i%Mi  m^tiwith 
the  ammKf  and  oonverta  then,  he,  it«  fffultS^  of  laroaiiy:  CommmmeaMk  il. 
WUde,  66  Id.  35%  and  note. 

Labobnt  by  Fsbsohb  u  Pabticulab  Rblatiohs,  aa  baileea^  aervmnti^ 
agiflten^  hiren  of  ohatteb^  eto.:  See  exhaiutiTe  note  to  SUUi  ▼.  ifomm,  ST 
Im.  Deei  880-286. 
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Ir  0  VOT  LAJMnrTf  if  one  hires  a  hon»  and  nbaeqiuntiy  wiFMto  il^  ii» 
Um  it  i^pean  that  he  hired  it  ozigmally  with  an  intfint  to  steal:  Moniton  ▼• 
State^  SO  Am.  Bep.  121.  The  eame  prinoipla  ii  annoimoed  ja  Kramm  r.  Oom- 
numueaUh,  89  Id.  702. 

RBmmro  to  BjmTBar  Chabtos  b  LABCsinrt  BOieHtnmd  t»  Pdoph^ 
Am.Bep.43ft.  « 


Statb  V.  Andrews. 

(29  ComnoBcoT,  loa] 

Vtemor  AOAnrsr  PBisoirKB  should  bi  Sr  Aan>s  in  a  erimSnal  aotioo, 
where  he  is  ohaiged  with  an  aaeaolt  to  oommit  mnrder,  and  is  on  trial, 
and  a  regular  Juror  who  was  attending  oonrt^  bat  was  not  sitting  id  the 
case,  said  to  one  of  the  sitting  jorors  that  he  gneesed  defendant  was  a 
hard  case;  that  he  had  heard  that  ^riien  defendant  was  in  the  book  bosi- 
ness  at  the  sonth  a  doetor  refused  to  take  a  book  snbsmbed  lor  beeaose 
it  was  not  bound  according  to  the  contract,  and  that  defendant  drew  two 
pistols  and  threatened  to  blow  the  doctor's  brains  oat  if  he  did  not  take  it 

It  n  JuBon's  I>uTr  mot  to  Allow  HiuhtctiT  to  Hbab  ComrEBSATiomi 
oonoeiniDg  the  case  he  is  sitting  in,  and  if  it  cannot  otherwise  be  done^  be 
should  inform  the  parties  present  that  he  is  a  jaror  sitting  in  the  case^ 
and  reqaest  them  not  to  converse  aboat  the  matter. 

JuBOS  w^a  Sbcx>mi>  Cousin  of  Aooussd.  This  was  not  known  to  either 
until  the  case  was  being  argned.  The  defendant  pleaded  insanity,  and 
endeayored  to  prove  that  it  was  hereditary  in  the  fiunily.  It  was  held 
that  thoagh  it  was  a  proper  matter  to  be  addressed  to  the  discretion  «f 
the  coart  if  broaght  to  its  notice  in  proper  season,  it  was  not  a  diaqnalii 
fioation  of  the  Jaror.  ^e  pecaliar  nature  of  the  defense  did  not  alter 
the  role. 

Indiotmxnt  for  assault  with  intent  to  murder.  The  defimd- 
ant  was  convicted,  and  he  moved  m  arrest  of  judgment.  While 
the  case  was  on  trial,  W.  G.  Small,  a  regular  juror  of  the  term, 
but  not  sitting  in  the  cause,  said  to  one  of  the  jurors  who  was 
sitting  in  the  cause,  that  '^  he  guessed  the  defendant  was  a  hard 
case,  that  he  had  heard  that  when  he  was  in  the  book  business 
at  the  south  a  doctor  refused  to  take  a  book  subscribed  for 
because  it  was  not  bound  according  to  the  contract,  and  de- 
fendant drew  two  pistols  and  threatened  to  blow  the  doctor's 
brains  out  if  he  did  not  take  it."  The  jurors  roomed  together, 
and  the  remark  was  made  after  they  had  retired  for  the  night, 
no  other  persons  being  present.  While  the  case  was  on  trial, 
Small  told  substantially  the  same  story  in  the  hearing  of  two 
other  jurors  in  a  stage-coach,  where  other  passengers  were 
present.  The  three  jurors  made  affidavit  that  they  paid  but 
little  attention  to  the  story,  and  that  it  had  noeCTect  upon  their 
minds.    None  of  the  four  jurors  acted  from  oormpt  motiveB* 
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The  defenfie  was  hereditaiy  insanity.  One  of  the  juran  was  a 
second  consin  to  defendant,  but  neither  defendant  nor  the  juror 
knew  this  nntQ  the  eyidenoe  was  about'  closed.  The  evidenoa 
tended  to  show  that  there  wasa  constitutional  tendencj  to  in- 
sanity in  the  common  ancestor  of  the  defendant  and  the  juror. 
The  motion  in  arrest  of  judgment  was  overruled,  and  defend- 
ant  moved  fesr  a  new  triaL 

W.  D.  Shipman  and  MeFairiandf  fer  the  defendant 
Ofil90r^  gtaU  aUamejfj  and  Tj/Utj  fer  the  plaintiff. 

By  Court,  Ellswobth,  J.  We  are  all  satisfied  that  itm 
prisoner  is  entitied  to  a  new  triaL 

We  do  not  attach  any  great  importance  to  what  was  said 
by  Small  in  the  hearing  of  two  of  the  jurors  in  the  stage-ooaoh, 
for  these  remarks  may  be  regarded  as  accidental,  the  hearing 
of  which  the  jurors  could  not  have  avoided,  situated  as  thej 
were,  and  which  in  fact,  as  they  say,  they  did  not  notice  or 
regard.  But  it  is  otherwise  with  the  conversation  in  the  bed- 
room. That  was  neither  accidental,  unavoidable,  or  unheeded. 
It  was  a  part  of  a  conversation,  private,  free,  and  confidential, 
and  which  took  place  after  the  two  jurors  had  retired  to  rest, 
occupying  the  same  room,  if  not  the  same  bed.  They  both 
very  well  knew  that  the  question  in  issue  on  the  pending  trial 
was  the  condition  of  the  prisoner's  mind  as  to  sanity,  and  his 
capacity  to  commit  the  crime  charged  upon  him.  la  such  a 
case,  to  allow  one  of  the  jurors  of  the  panel  to  listen  to,  if  not 
participate  in,  a  conversation  addressed  to  him  by  a  brother 
juror  not  of  the  panel,  in  which  it  was  stated  that  the  prisoner 
on  trial  was  a  hard  case,  and,  as  the  speaker  has  heard,  had 
attempted  the  commission  of  a  like  and  more  barbarous  offense 
at  the  south,  stating  the  particular  circumstances,  without 
checking  such  fireedom  or  silencing  the  speaker  by  reminding 
him  that  he  was  addressing  a  juror,  cannot  possibly  receive 
the  sanction  and  approval  of  this  court,  unless  we  are  prepared 
to  remove  every  restraint  upon  jurors,  and  allow  them  to  be 
addressed  as  freely  out  of  court  as  in. 

We  are  aware  that  under  our  practice  of  allowing  jurors  to 
go  at  large  and  unattended  during  the  trial,  they  are  unavoid- 
ably exposed  to  an  occasional  remark  touching  the  matter  in 
issue,  addressed  to  them  or  uttered  in  their  hearing;  but  any 
juror  who  has  intelligence  enough  to  comprehend  the  meaning 
of  his  oath  must  know  that  he  may  not  listen  to  such  remarks, 
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bat  mtust  scmpalonsly  aydd  hearing  them,  and  if  he  is  so 
ntuated  that  he  cannot  do  tiiis,  he  mnet  at  onoe  state  what 
his  relation  to  the  case  is,  and  request  that  nothing  be  said  in 
his  hearing  on  the  subject;  which,  if  done,  will  probably  securo 
the  object.  But  if  he  will  not  do  this,  and  will  lend  a  willing 
ear  to  a  continued  series  of  remarks,  the  verdict  must,  how- 
ever much  it  is  to  be  regretted,  be  set  aside,  and  the  juror,  and 
whoever  has  knowingly  cooperated  with  Iiim  in  causing  this 
violation  of  a  juror's  oath,  be  fined  or  punished.  It  is  no 
slight  matter  to  defeat  or  put  at  hasard  a  protracted,  labori- 
ous,  and  expensive  public  trial.  In  this  instance,  a  second 
trial  will  involve  the  defendant  and  his  friends,  as  well  as 
the  state,  in  great  expense,  besides  greatly  inconveniencing  the 
numerous  witnesses  to  be  called  upon,  and  interrupting  the 
business,  if  not  consuming  the  entire  term  of  court. 

The  affidavit  of  the  juror,  that  he  did  not  act  from  an  im- 
proper motive,  is  of  no  importance,  for  that  is  not  the  difficulty 
on  which  the  motion  in  arrest  is  founded,  nor  that  his  mind 
was  not  essentially  affected  by  what  was  told  him.  This  he 
cannot  certainly  know;  he  may  think  it  is  so,  and  after  all  his 
mind  be  insensibly  affected.  And  so  unsatisfactory  is  such  a 
denial  that  some  courts  will  not  receive  the  juror's  affidavit  at 
all,  for  they  say  he  cannot  know  with  certainty  that  his  view 
of  the  case  has  not  been  affected.  This  is  the  law  in  New 
Hampshire.  I  have  no  doubt  this  juror's  mind  was  essentially 
affected.  The  information  given  was  direct,  important  in  its^ 
character,  and  from  a  source  which  he  must  have  regarded  a» 
trustworthy.  We  can  see  clearly  that  his  mind  might  have 
been  afllMted,  and  this  is  enough  of  itself  to  satisfy  the  rule; 
but  I  think  it  must,  in  fitct,  have  been  affected  and  greatly 
prejudiced. 

We  do  not  feel  called  upon  to  review  the  cases  read  from 
our  own  or  the  English  books  by  counsel  They  appear  to  us 
to  be  in  harmony  with  the  views  which  we  have  expressed, 
although  it  would  at  first  seem  that  Judge  Waite,  in  giving 
the  opinion  of  the  court  in  Pettibane  v.  PJielpSy  13  Conn.  450 
[85  Am.  Dec.  88],  laid  down  the  rule  with  greater  latitude. 
But  the  case  called  for  nothing  of  the  kind,  and  we  very  much 
doubt  whether  that  learned  judge,  or  either  of  the  members  of 
the  court,  intended  to  go  beyond  the  case  then  on  trial. 

The  otiher  point  in  the  case — the  relationship  of  the  juror 
Thomas  to  the  defendant — has  not  been  very  much  relied 
upon  by  the  defendant's  counsel,  and  we  think  that  it  conlxi 
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Bot  pnipetly  b«.  It»  application  to  the  case  u  placed  upon  die 
peculiar  aatve  ol  the  defense,  but  this,  we  think,  cannot 
•flbrd  a  satiefactory  distinction.  Though  it  might  be  a  proper 
roatler  to  be  addressed  to  the  discretion  of  the  court  if  brought 
t>  it»  notice  in  season,  it  is  not  to  be  regarded  as  a  pontiTFe 
diisqualifteatioii  of  the  juror,  and  is  not  a  sufiSdent  reason  for 
setting  aside  the  vevdiet. 

We  adrise  thai  a  new  trial  be  granted. 

In  tbda  cfaaion  the  oihei  judges  ccmcuried. 

Kew  trial  adYised. 


Tba  nuDfOEPALGAfli  19  CHID  ABD  AFPBOTBD  mHomUkmr,  Petm,  S8  Ooaa. 
119,  to  the  point  that  rerdict  ehoold  be  let  aside  when  jnror*i  mind  is  iofia- 
enoed  by  commmiications  received  out  of  court. 

JuBOBv  CoNvassxno  wrrH  Pabtibs  wmiM  Ossm  o  vhivkr  Cowaoauama 
mt  Tbui  will  b#  fpod  pmrnd  lor  a  nmr  trial:  OommamoealA  t.  Wormkiff  M 
▲m.  Dm^  IttiV  uidBate  16S. 
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[29  COKNSOnOUT,  158.J 

Iv  Trial  iob  lfknu>KB,  DKFKin>A27T  OrFERSD  to  Phots  DBOLAEAnosB  ov 
"DwCKMSKDf  made  a  year  prior  to  death,  that  she  was  subject  to  fits.  He 
ebdraad  tbnb  due  had  died  in  a  fit.  The  court  held  that  tiie  evidenoe  wis 
keasssy^  aad  not  competent.  Itwasheldby  theappeUataoouitfaattiiis 
nding.  of  the  lower  court  was  correct.  ^ 

8nTLKD  Rules  or  Law  Bklatdto  to  Admission  ov  TEsmioirT  are  the^i 
in  criminal  as  in  civil 


IinHCTBoiNT  for  murder.  Lorana  Wood  was  found  dead, 
lying  near  her  dwelling-house,  about  twelve  o'clock  on  July  14, 
1859,  with  her  face  and  head  in  a  pool  of  water.  The  prisoner, 
who  was  her  employee,  had  some  weeks  before  made  some 
threats  against  her.  He  was  an  intemperate  man,  and  much 
intoxicated  on  the  day  of  her  death,  and  shortly  after  her  body 
was  found  he  was  lying  in  his  room  upon  his  bed,  apparently 
asleep.  There  was  mud  on  his  boots  corresponding  in  appear- 
ance with  the  mud  about  the  pool.  Deceased  and  the  prisoner 
had  an  altercation  in  the  morning  of  the  day  of  her  death. 
No  person  excepting  deceased  and  the  prisoner  was  at  the 
house  that  day  after  she  was  last  seen  aliye  by  third  parties 
until  after  her  death.  There  were  marks  and  scratches  upon 
the  floor  of  the  house,  apparently  made  by  a  boot  heel  with 
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nails  in  it^  indioating  tliai  there  had  been  a  olniggla  in  Htm 
hofose.  The  prisoner  claimed  that  deoeaaod  had  been  e^ga^sd 
near  the  pod  making  cheese,  etc.;  that  she  was  sulged;  to  fiti^ 
at  which  time  she  would  &equently  fall  on  her  faee  and  was 
helpless;  that  she  had  accidentally  fallen  into  the  pool,  and 
that  her  death  was  natural;  the  only  evidenee  o&red  to  this 
point  was  excluded.  It  was  that  of  a  witness  named  Tayftoi^ 
who  would  testify  that  about  a  year  prior  to  her  death  deoeased 
had  stated  to  him  that  she  was  subject  to  fits,  and  had,  when 
alone,  several  times  fallen  on  h^  tace.  The  fnaooeat  wum 
found  guilty  of  murder  in  the  second  degree,  and  moired  iur  a 
new  trial. 

Hvhbard  and  fofMom,  for  the  defendant. 
Sedgwichj  Btate  attorney j  for  the  plaintiff. 

By  Court,  Sanvobd,  J.  In  the  cocui  below,  the  pasonar 
offered  a  witness  to  testify  that,  about  a  year  before  Mra. 
Wood's  death,  ^'  she  stated  to  him  that  she  wae  sulgect  ito  fillip 
and  had  several  times  fedlen  upon  her  face  when  alone."  Wo 
think  the  testimony  was  properly  rejected.  It  was  evidenos 
of  the  mere  declaration  of  a  third  person,  nqgairding  past  eventi|| 
made  long  before  the  occurrence  which  was  the  subject  of  in- 
quiry, out  ot  court,  not  under  the  sanction  of  an  ottth,  and  by 
one  who  neither  was  nor  could  be  subjected  to  a  croes^ezami- 
nati<»i.  It  was  hearsay,  within  all  the  terms  of  the  defimtioi^ 
liable  to  all  the  objections  against  evidence  of  that  charactei;, 
and  falling  within  none  of  the  recognized  exceptions  to  the 
rule  of  law  by  which  hearsay  evidence  is  to  be  ezdnded  from 
the  consideration  of  the  jury.  It  is,  indeed,  true  that  ''the 
representations  made  by  a  sick  person  of  the  natnie,  eyaoj^ 
tons,  and  effects  of  the  malady  under  which  he  is  BwSexiag  at 
the  time  are  received,"  not  as  hearsay,  but  '^  as  original  ovi- 
dence: "  1  Oreenl.  Ev.,  sec.  102;  such  representatims  beings  ii 
is  supposed,  the  natural  language  of  the  feelin^^  which  such 
■oalady  produces.  But  it  is  an  indispensable  elemoat  in  tho 
proposition  that  the  representation  shrald  be  made  at  the  veij 
time  when  the  malady  is  in  active  operation.  The  nariaiivo 
which  the  sufferer  gives  of  his  feelings  after  the  cause  of  them 
has  ceased  to  operate  is  the  language  of  the  memory,  not  ol  the 
feelings  which  the  malady  excites.  An  individual  reo^ves  a 
wound,  and,  before  his  recovery,  complains  of  suffbiing  &om 
it.    His  ooa.plaint  is  evidence  <tf  his  snffaring  and  its  d^gra^ 
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teoause  it  is  the  natural  langaage  of  the  feelings  which  such 
a  cause  prodnces;  but  what  the  same  individual,  after  his  ie» 
coveryy  should  say  to  a  third  person  about  those  sufferings 
would  be  the  history  of  a  past  event—"  hearsay  ^ — ^to  which, 
in  the  administration  of  justice,  the  law  awards  no  credit, 
because  it  cannot  apply  to  it  those  tests  of  truth  which  it  deems 
indispensable,  the  administration  of  a  judicial  oath,  and  an 
opportunity  to  cross-examine  the  narrator  in  the  presence  of 
the  court  In  the  case  at  bar,  the  fits  spoken  of  by  Mrs.  Wood 
were  occasional  in  occurrence  and  temporary  in  effect,  and 
there  is  no  claim  that  when  she  spoke  she  was  in  any  way  suf- 
fering from  their  operation. 

A  witness  who  had  seen  Mrs.  Wood  while  the  fit  was  on  her 
might  testify  to  what  he  saw,  and  to  all  the  representaticxifl, 
by  words  or  otherwise,  which  she  then  made  of  her  existing 
feelings;  and  Mrs.  Wood  herself  might  subsequently  testify 
what  those  feelings  were;  but  no  opinion  which  either  of  them 
could  give  would  be  admissible  to  prove  the  permanency  of 
the  ailment,  or  Mrs.  Wood's  peculiar  liability  to  the  recurrence 
of  the  malady.  Facts  are  the  appropriate  subjects  of  evi- 
.dence;  inferences  and  conclusions  it  is  the  peculiar  province 
of  the  jury  to  deduce. 

It  is  no  answer  to  the  objection  that  no  witness  could  testify 
that  Mrs.  Wood's  ailment  was  a  permanent  one  fron  personid 
observation.  Any  witness  who  had  seen  her  when  the  sup- 
posed fit  was  on  her  could  testify  to  her  appearance  and 
declarations,  and  from  those  facts  Ihe  jury  would  decide  upon 
the  character  of  the  malady  and  her  liability  to  the  recurrence 
of  its  attacks.  Nor  is  it  an  answer  to  the  objection  that  no 
witness  ever  saw  her  when  the  fit  was  on  her.  If  the  hidk 
inquired  for  is  in  its  nature  perceptibe  to  the  senses,  it  must 
^be  proved  by  the  actual  witnesses  of  its  existence.  Hearsay 
evidence  is  not  admissible  merely  because  in  the  particular 
case  no  better  can  be  had. 

Finally,  whatever  the  promptings  of  our  feelings  in  regard 
to  the  prisoner  might  be,  we  cannot  yield  to  the  suggestion  of 
his  counsel,  that  ^4t  is  the  duty  of  the  court  in  so  important  a 
cause  to  amplify  the  rules  of  evidence  in  favor  of  life  and 
liberty."  It  is  the  duty  of  the  court  to  administer  the  law  in 
every  case  alike.  In  a  doubtful  case,  indeed,  the  scales  of  jus- 
tice should  incline  to  the  side  of  mercy.  But  the  rule  under 
consideration  is  one  which  approves  itself  to  our  reason,  and  U 
has  been  sanctioned  by  the  judgment  of  every  court  in  whicb 
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the  common  law  fiimishes  the  rules  of  prooednre  and  detenni* 
nation,  and  by  fhe  wisdom  and  experience  of  ages. 
A  new  trial  must  be  denied.     ' 

In  this  opinion  the  other  judges  concurred,  except  Stobbs, 
C.  J.,  who,  haying  sat  on  the  trial  in  the  court  below,  did  not 
lit  in  the  case  here. 

New  trial  not  advised. 


Bbokwith  V.  Tbustbbs  of  the  Habtfobd  eto.  K  R 

i»  ComracnoDT,  Wk  | 
Iotmbm  am  Damaowb  job  Kov-PATmnr  ov  O^rmoDum  RAn«BOAi>  Boanm, 
iMiied  by  the  state's  Anthoritj  «fe  a  higher  rata  of  intareel  than  other  eon* 
tracts  for  the  paymsni  of  moo^y  must  be  allowed  at  tbb  same  rate  as 
before  they  fell  dne. 

Amicablb  submission  upon  an  agreed  statement  of  faots, 
reserved  by  the  superior  court  for  the  advice  of  this  court 
Plaintiff  is  holder  of  eight  bonds  for  one  thousand  dollars  each, 
of  the  Hartfisrdy  Providence,  and  FishkiU  Railroad  Company. 
These  are  a  part  of  a  large  issue  of  bonds  issued  by  authority 
of  the  state  by  this  company,  with  interest  at  seven  per  cent 
per  annum,  while  the  legal  rate  is  only  six  per  cent.  These 
bonds  aie  secured  by  a  mortgage  of  the  road  and  its  rolling 
stock,  etc  The  road  is  now  in  the  hands  of  the  trustees  under 
the  mortgage,  who  are  operating  the  road  for  the  benefit  of  the 
holders  of  these  bonds.  The  interest  coupons  are  all  paid  up 
to  the  time  the  principal  sum  fell  due.  The  trustees  decline 
to  pay  interest  on  the  bonds  after  that  time  at  a  greater  rate 
than  six  per  cent  per  annum.  The  net  income  is  sufficient  to 
pay  seven  per  cent  per  annum  interest  on  the  bonds.  It  is 
for  the  interest  of  the  bond-holders  that  the  trustees  should  con- 
tinue to  operate  the  road  and  pay  the  interest  on  the  bonds, 
instead  of  selling  it  and  making  an  immediate  settlement. 
Upon  these  facts,  it  is  submitted  to  the  court  to  determine 
whether  plaintiff  is  legally  entitled  to  seven  per  cent  per  annum 
interest  on  the  bonds,  or  only  six  per  cent 

Hwngerford  a/nd  C(me,  for  the  plaintiff. 

£•  F.  RobinBon  and  Hamerdeyj  for  the  defendants. 

By  Court,  Hinman,  J.  We  are  of  opinion  that  the  plain* 
tiffin  fhia  case  is  entitled  to  seven  per  cent  per  annum  for 
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the  detention  of  his  money  after  the  principal  became  doAi 
Technically  speaking,  it  is  no  doabt  true  that  the  sum  recover- 
able for  such  detention  is  treated  as  damages  for  the  breach  of 
the  contract,  rather  than  interest  for  the  money  loaned,  because, 
strictly  speaking,  interest  can  only  be  claimed  under  a  con- 
tract to  pay  it,  either  express  or  implied,  and  the  express  con- 
tract of  course  ceased  on  the  day  when  the  principal  was  to  be 
paid,  and  no  implied  contract  can  be  raised  from  a  total  refosal 
to  pay  anything.    But  damages  are  recoverable  for  the  breach 
of  the  contract;  and  courts,  in  order  to  give  him  to  whom  the 
money  is  due  what  he  fiEdrly  may  be  supposed  to  have  suffered 
by  withholding  it  from  him,  and  at  the  same  time  to  prevent  the 
borrower  from  making  a  profit  by  the  breach  of  his  contract, 
have  regulated  the  amount  of  diunages  for  such  breach  by  tiia 
usual  rate  of  interest  at  the  place  where  the  m<mey  is  detained. 
This,  though  an  arbitrary  rule,  will  generally  operate  justly, 
and  is  much  more  convenient  than  any  other  which  could  be 
adopted.    But  the  usual  rate  of  interest  at  any  place,  which 
of  course  is  but  another  mode  of  speaking  of  the  legal  rate  at 
such  place,  is  itself  as  arbitrary  a  provision  of  law  as  tiie  dam- 
ages dependent  upon  iU  and  is  by  no  means  uniform.    It  is 
not  only  known  to  differ  in  different  states  and  countries,  gen- 
erally depending  upon  positive  statutes,  but  may  vary  from 
the  ordinary  or  more  general  rate  by  the  parties  agreeing  upoD 
a  lesser  rate,  or,  if  authorized  so  to  do,  as  in  the  case  under 
consideration,  by  their  agreement  upon  a  higher  rate,  or  there 
may  be  a  general  statute  authorizing  a  higher  rate  for  money 
borrowed  for  some  particular  purpose,  or  by  a  particular  class 
of  persons  or  corporations;  as  is  the  case  in  respect  to  money 
borrowed  by  railroad  companies  under  the  act  of  1849:  R.  S., 
comp.   1854,  p.  750,  sec.  23.    And  the  different  rates  thus 
agreed  upon  become  the  legal  rates  of  interest  in  respect  to 
particular  contracts  during  their  existence.    And  the  rates  of 
interest  thus  established  by  agreement  must  be  presumed  to 
be  just  and  equitable  under  the  circumstances,  Uiat  is,  a  fair 
compensation  in  such  case  for  the  use  of  money  between  the 
parties  during  the  time  the  contract  had  to  run.    Then  why 
should  we  not  presume,  as  between  the  same  parties,  that  sach 
continues  a  frdr  compensation  for  its  use  until  the  contract  is  p6^ 
formed,  as  well  after  as  before  the  day  when  the  principal  was 
to  be  paid,  and  thus  permit  the  rate  of  interest  agreed  upon  to 
control  the  damages  to  be  paid  for  the  detention  of  the  money 
as  well  as  the  interest  for  its  use?    These  is  no  equity  in  fimi 
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of  one  rate  of  interest  rather  than  another,  where  they  an 
both  legal,  and  within  reasonable  limits,  and  the  defendants 
OQght  not  to  complain  so  long  as  it  is  in  their  power,  by  pay« 
ing  the  principal,  to  protect  themselves  from  paying  what  they 
thought  a  reasonable  rate  when  they  borrowed  the  money. 

The  borrowers  neyer  oonld  hare  expected  to  deriye  a  benefit 
in  respect  to  the  rate  of  oomjiensation  to  be  derived  from  their 
breach  of  contract.  Nor  is  there  any  reason  to  suppose  that 
they  coold  now  obtain  the  money  at  any  less  rate,  since  the 
general  law  authorizing  them  to  pay  seven  per  cent  per  an- 
num was  undoubtedly  passed  for  their  benefit,  because  they 
were  unable  to  obtain  money  at  any  less  rate.  We  therefore 
advise  the  superior  court  that  the  plaintiff  is  entitled  to  the 
same  percentage  for  the  detention  beyond  the  day  when  the 
money  was  to  be  paid  that  he  was  entitled  to  as  interest  before 
that  day. 

We  have  come  to  this  conclusion  without  much  reference  to 
the  authorities.  In  our  own  reports  we  have  nothing  directly 
on  the  subject,  and  the  cases  from  other  states  are  so  conflict- 
ing that  we  have  not  thought  the  weight  of  authority  from 
Uiat  source  to  preponderate  very  decisively  either  way.  We 
observe,  however,  that  an  English  case,  decided  in  1857  {Keene 
V.  KeenCj  8  Com.  B.,  N.  S.,  144),  8upx>orts  our  decision  most 
folly;  and  it  is  perhaps  worthy  of  note  that  the  rate  of  dam- 
ages  there  allowed  was  as  high  as  ten  per  cent  per  annum. 

We  therefore  advise  that  the  plaintiff  is  entitled  to  damages 
to  be  estimated  at  the  rate  of  seven  per  cent  upon  the  prind* 
pal  sum  due. 

In  this  opinion  the  other  judges  concurred. 
Advice  that  plaintiff  is  entitled  to  seven  per  oenl 


Uroir  THS  ronrr  DBOmsD  nt  thb  fbingipal  cas%  i%  ia  dtod  and  approrad 
in  Adam»  t.  fToir,  33  Coon.  431;  cited,  approred,  and  ezplainad  ia  Hubbard 
T.  OaUaMam,  42  Id.  637,  and  Fint  JBoeiakutkai  8ode^  r.  Loomit,  Id.  67& 
Sm^  on  nme  point,  Phkmey  t.  Baidtain,  61  Am.  Dec.  62,  and  note  64. 

IznrKBBST  D  GivxN  BT  Wat  07  Damagis  after  expiration  of  contract,  for 
Ilia  failore  of  the  promisor  to  pay  at  designated  time.  It  is  strictly  intereal 
up  to  the  time  the  money  beoomes  due,  bat  not  longer.  As  the  parties  by 
their  oontract  establish  tlie  valne  of  the  detention  of  the  money,  ooorts  geoF 
«nUy  allow  the  same  rate  of  interest  after  breach  of  the  oontract  as  was 
agreed  on  by  the  parties  to  be  paid  before  the  money  was  due,  unless  it  may 
be  tibat  by  tin  contract  itself  or  by  the  statute,  this  nde  is  changed.  For  s 
foil  discnasion  of  this  subject,  and  history  of  interest  and  usury  laws,  sea 
▼.  OaUmier^  72  Am.  Deo.  102*116^  and  note.    In  this  case  it 
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Md  Ihiil  a  wtHwl  to  paja  greater  mm  m  iiitemt  after  mrtuiiiy  tiw 
belora  Is  a  peniUy,  and  not  liqnidatod  damagMb  and  oHuiot  be  noovwed. 
To  the  auna  pointy  aeealao  note  toiliat  caae^  iL  116;  Oowar  r.  Cktrtert  W  Id. 
7I9  and  note  76^  77.  llio  amoont  of  Intareat  agreed  on  ovemdea  the  genanl 
atatntocy  late:  Brmtterr.  FTol^/EeU^  09  Id.  841,  and  note  S48L 

AOBBED  BaTI  of  ISTSaiST   D   VO   Bl   PaID  UP  TO  TotM   PbDIOIPAL  IS 

AoTVALLT  Pad)^  ob  omtil  Gladc  voft  Pbxvchpal  ahd  Irtbbbr  IB  JUBI- 
ouiXT  DKnooiiNBDi  Unkm  InaL /or  8w/lmg$Y.  OHf  i^  Bodot^  Zl  Am,  Rep^ 
105;  JTetuferf  T.  ^rt^,  46 Id.  414;  bhmaY.  Eigbf,  43  Id.  96;  KeOoffg  r.Lcm- 
mder,  48  Id.  839;  CkuMY.  WaOoet.  Id.  5;  JToUey  t.  Dcmga,  42  Id.  632^ 
OteUr.  Jiidb^  20Id.  891;  Sepmmrr.  Obafiaaafcir  X<^ /aa.  Ox,  Id.  409;  Oeer^ 
IM  T.  iMfoi»  24  Id.  867. 

ChumuBT  Evui  to  iliat  amionnoed  in  tiie  prine^^  eaaa  la  aanoonoed  in 
Bmmt  T.  Andermm,  84  Am.  Rep^  260^  and  NewUm  t.  gmmgr^,  85  Id.  SK 
In  IM^T.  WmtmUhfV^  Id.  46^  it  waa  laid  downaaa  role  In  Sontii  Ova- 
Hna  that  interest  shonld  be  eharged  at  the  oontraoted  rate  to  matmi^,  at 
whioh  time  tiie  prinoipal  and  nnpaid  interest  ahonld  be  added,  and  tfaia  earn 
tioald  thereafter  draw  Intareat  at  the  legal  rate.  If  partiea  agree  npoQ  paj^ 
■MBt  of  a  epeeial  rata  after  matarity,  it  wiU  be  enforoed;  bat  if  thia  la  oen^ 
tad,  the  atafcBtoqr  rata  only  eaa  be  eoUeotads  JBbiM  T.  MHoanaaa^  24  U.  M 
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pt  OOMBBonum^  Stt.] 

Absov  abd  BoBaLABT  IBB  OfiBBSBa  agBinst  tbs  aaouHyof  flia  dvilHpf- 
honae^  and  not  against  it  aa  property.  The  owBsr  of  the  iMoaa  is  golKy 
of  araon  if  he  aeta  fire  to  it  while  it  is  ooonpied  by  aaotfasr. 

Absoh  n  MiMOWnw  Fdzho  of  the  habitation  of  another. 

TmaxMMBnB  warn  Absoh  which  desoribe  the  property  wfaioii  has  been  fliad 
as  the  hoQse  of  the  person  who  resides  in  it  sre  good. 

Ib  LnnoniBBiB  VOB  Absoh,  the  boose  which  haa  been  fired  ahonld  not  be  da- 
aoribed  aa  the  house  of  two  persons  who  ooonpy  separate  portiona  of  i^ 
for  that  woold  be  oonstmed  to  be  a  Joint  ooonpan<qr.  Baoh  i^artment 
ooonpied  In  aeveraltjy  ahonld  be  treated  aa  a  aeparate  honae.  In  oaaea  of 
lodghig-honses^  th^  shonld  be  stated  to  bethe  hooseof  thelodging-honse 
keeper,  for  the  lodgers  ooonpy  it  nnder  him. 

Qblt  QuBsnoNs  Kabb  or  Coiner  bblowwill  bb  Oobiisbbbd  on  appeal  to 
the  anpreme  ooort 

IsDicnoBST  fiyr  arson.  The  honae  set  on  fire  by  defendant 
was  described  in  the  indictment  as  '^  a  oertain  dwelling-hoase 
of  one  John  W.  Slater."  It  was  proved  that  the  fire  was  set 
in  the  basement;  that  no  part  was  bnmed  except  the  basement 
floor;  that  the  land  on  which  the  bnilding  stood  was  leased 
from  another;  that  Sally  Ann  Slater,  wife  of  John  W.  Slateri 
owned  the  honse;  that  the  honse  was  a  double  tenement^  and 
the  part  not  owned  by  Mrs.  Slater  was  owned  by  one  Smith; 
that  the  Slaters  resided  in  the  upper  story  of  their  port  of  the 
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;;  the  next  story  below  fhem  was  ooonined  by  one 
Dnntxe  as  a  jeweler's  shop,  and  the  story  next  below  this  (the 
basement)  was  oocnpied  by  the  prisoner  as  a  saloon.  The 
Slaters  let  part  of  the  npper  story  to  lodgers.  The  prisoner 
contended  that  there  conld  be  no  oonyiction  tinder  the  indict- 
ment, beeanse  the  building  was  charged  to  have  been  the 
dwelling-house  of  John  W.  Slater.  The  court  charged  the  jury 
that  the  building  was  correctly  described  in  the  indictment 
found  the  prisoner  gcdlty.    He  moved  for  anew 


O.  R.  Ing^noU  and  DooUiUef  tor  the  defendant 
FoBUr^  $UUe  aUomey^  and  F.  H.  Peekj  fixr  the  plaintiff. 

By  Court,  Stobbs,  C.  J.  Arson  and  burglary  are  oflRanses 
against  the  seourity  of  the  dwelling-house,  and  not  against 
such  buildings  as  property.  The  legal  owner  of  a  house,  who 
sets  fire  to  it  while  it  is  in  the  occupation  of  another  person,  it 
has  been  said,  may  be  therein  guilty  of  the  first-mentioned 
crime;  while  its  occupant,  by  a  like  act,  would  not  become  so 
chargeable,  because  arson  is  the  malicious  firing  of  the  habita- 
tion of  another.  From  the  necessity  of  the  case,  therefore,  the 
proper  mode  of  describing  the  subject  of  the  burning  is  to  caU 
it  the  house  of  the  person  who  dwells  in  it,  although  proof  of 
ownership  at  times  affects  the  question  of  occupancy.  It  is 
even  held  that  if  possession  of  it  be  wrongfully  obtained  it 
must  be  set  fortii  as  the  house  of  the  wrongfid  occupier:  Rez 
V.  TTattia,  1  Moo.  C.  C.  844.  It  was  setUed  more  than  half  a 
century  ago,  in  New  York,  that  on  trials  for  arson  the  court 
caimot  inquire  into  the  tenure  or  interest  of  the  occupant  in 
the  building  inhabited  by  him:  People  v.  Van  Blareum^  2 
Johns.  106.  In  that  case,  the  structure  burned  was  a  jail,  a 
part  of  which  was  tenanted,  under  a  license  from  the  sheriff, 
by  the  jailer  and  his  family.  It  was  decided  to  be  well  de- 
scribed as  that  officer's  dwelling-house.  We  are  of  opinion 
that  the  court  below,  in  view  of  the  fact  that  the  premises  set 
on.  fire  were  occupied  by  Mr.  Slater  and  his  family,  properly 
refused  to  entertain  the  question  raised  as  to  the  '^  legal  titie  ** 
of  Mrs.  Slater  in  them.  If  occupation  alone  is  to  be  consid- 
ered, it  will  not  be  denied  that  tiie  law  regards  the  husband 
as  the  occupant:  Bex  ▼.  Frenehy  Buss.  &  By.  491;  Rex  ▼.  W%U 
ford,  Id.  617. 

The  record  shows  that  an  objection  was  taken  to  the  deecrip- 
tioo  of  the  premises^  finmded  on  the  separate  ownership  of  di£ 


604  Statb  v.  Tools*  [Codil 

ferent  portions  of  the  building,  in  one  of  which  portion.'^  the 
crime  was  committed.  It  has  been  argued  before  as  that  the 
house  should  have  been  described  as  the  dwelling  of  the  two 
persons  who  owned  and  occupied  the  different  parts  of  it  in 
severalty.  In  this  aspect,  the  objection  is  without  plausibility. 
An  allegation  that  the  building  was  the  dweUing-house  of  two^ 
would  be,  in  law,  an  averment  that  it  was  occupied  by  the  two 
in  common;  for  it  is  settled  that  where  there  is  a  joint  occu- 
pancy, it  is,  in  law,  the  possession  of  all  who  so  occupy,  and 
must  be  so  described:  Maynard^s  Casey  2  East  P.  C.  601.  To 
call  a  house  consisting  of  two  distinct  tenements,  owned  and 
occupied  severally,  the  dwelling-house  of  both,  would  be  an 
obvious  misdescription.  In  no  case  of  a  separate  occupation 
of  different  portions  of  the  same  building  do  the  authoritiea 
sanction  the  idea  that  it  is  to  be  described  as  the  dwelling- 
house  of  both.  On  the  other  hand,  in  numerous  instances,  as 
in  cases  of  lodgers  and  tenants,  the  occupancy  of  a  distinct 
portion  by  such  persons  is  treated  as  incidental  or  subsidiary 
to  the  possession  of  the  general  owner  and  occupant,  so  that  it 
is  necessary  to  describe  the  lodger's  or  tenant's  part  as  the 
dwelling-house  of  the  owner  himself,  of  which  the  law  holds  it 
to  be  parcel.  We  conclude  that  the  prq^ierty  burned  should  not 
have  been  described  as  the  dwelling  of  both  Slater  and  Smith. 
The  court  perceive,  however,  that  the  record  gives  rise  to  the 
inquiry,  whether  a  building  tenanted  according  to  the  details 
of  the  motion  could  properly  be  described  as  the  dwelling-house 
of  Slater,  rather  than  the  dwelling-house  of  Smith.  If  the  de- 
scription had  been  reversed,  an  equally  serious  doubt  would 
arise  whether  it  could  properly  be  described  as  the  dwelling-- 
house of  Smith  rather  than  that  of  Slater.  From  the  facts  set 
out,  it  is  impossible  to  say  that  the  occupation  of  either  was  in 
any  sense  incidental  or  subordinate  to  that  of  the  other.  This 
dilemma  would  seem  of  itself  to  make  it  neoessary  to  regard 
the  two  tenements,  although  under  one  roof,  and  originally 
constructed  as  one  tenement,  as  two  different  dwelling-houses, 
as  clearly  as  if  they  were  different  houses  in  a  comi>act  block. 
It  is  dificult  to  see  how  the  mere  accident  of  structure,  if  it 
should  create  an  interior  communication  between  two  tene- 
ments, owned  and  occupied  strictly  in  severalty,  with  no  prac- 
tical communication  actually  in  use  between  them,  could 
render  them  by  legal  intendment  one  habitation,  and  the  habi« 
tation  of  one  only  of  the  occupants  for  purposes  of  description, 
either  in  an  instrument  or  dvil  process,  or  in  a  ciiminal  infior* 
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matlon.  Omitting  to  decide  such  a  question,  we  find  that  the 
motion  does  not  in  fact  set  forth  that  there  was  any  interior 
communication  between  the  tenements  of  Slater  and  Smith. 
On  the  contrary,  it  denies  that  any  part  of  the  building  or  land 
(language  which,  for  aught  that  we  can  see,  embraces  the  main 
entrance-way)  was  owned  or  occupied  jointly  by  the  two  par- 
ties. The  division  line  of  the  property  was  such  as  to  leave 
this  hall  entirely  on  the  side  of  one  only  of  the  proprietors.  It 
is  not  averred  that  either  door  or  window  of  the  other  owner 
was  in  practical  conmiunication  with  this  entrance-way.  Now, 
it  is  well  settled  that  if  there  is  no  interior  communication  be- 
tween different  parts  of  the  same  building  separately  occupied, 
the  parts  are  to  be  regarded  as  separate  buildings:  1  Bish.  Crim. 
L.^  sec.  167.  Even  when  such  separate  possession  is  that  ol 
general  owner,  and  of  his  lessee,  the  part  occupied  by  the  latter, 
if  broken  into  or  set  fire  to,  instead  of  being  treated  as  parcel 
of  the  owner's  dwelling,  is  to  be  described  as  the  dwelling-house 
of  the  tenant:  1  Hale  P.  G.  558;  2  East  P.  C.  507.  In  no 
aspect  of  ftie  case,  therefore,  was  the  defendant's  request  to  the 
court  below  well  founded. 

The  defendant's  counsel  have  also  sought  to  give  such  a  con- 
struction to  the  judge's  charge  as  to  raise  still  another  question 
not  made  at  the  trial  below.  It  is  now  said  that  from  the 
narrative  on  the  record  it  api)ear8  that  the  particular  part  of 
the  building  where  the  fire  was  set  was  the  prisoner's  own 
shop,  and  not  parcel  of  any  one's  dwelling.  Whatever  the 
truth  may  have  been,  it  is  a  settled  rule  that,  in  construing  the 
charges  of  courts,  and  the  recitals  of  facts  to  which  their  in- 
structions relate,  both  will  be  interpreted  with  strict  reference 
to  the  points  made  on  the  trial.  We  therefore  do  not  under- 
take to  review  a  point  thus  originated.  It  gives  us  more  con- 
fidence that  the  point  was  entirely  a  new  one  in  this  court  to 
find  that  the  leading  and  vital  assertion  upon  which  the  de- 
fendant's counsel  base  this  part  of  their  argument — ^that  the 
apartment  of  the  accused  had  no  internal  communication  with 
the  dwelling-house  of  the  Slaters — is  not  sustained,  expressly 
or  impliedly,  by  the  record.  On  the  other  hand,  his  saloon  is 
said  to  be  a  part  of  their  portion  of  the  building;  which  por- 
tion, it  is  generally  averred  in  another  place,  was  owned  and 
occupied  by  Slater  and  his  wife. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  omounecL 
New  trial  not  advised. 
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Im  Gash  ov  Auoh»  if  fhe  indietmaift  ehaigw  iliAl  tiie  pwparty  firod 
A  "hoaae,"  it  is  nifficieiii.  It  need  not  be  diown  to  be  a  ''dweUiiig'>hoiiM(" 
bat  if  it  appeen  at  the  trial  that  it  was  not  snoh  a  house  as  is  the  subject  of 
■non,  the  ooort  should  dinot  the  juiy  to  aoqoit:  OomummweaUh  t.  Poseyt  S 
Am.  Deo.  660;  note  to  ^Slote  t.  McOowtm,  62  Id.  83a.  Unfinished  dweDiqg- 
hoase,  which  has  nerer  besn  oooapied,  is  not  tiie  sobjeet  of  afsoiu  Aofe  t. 

AuoH  n  MaiiBOIoos  Ttenro  or  HABixAnov  ov  Ammm.— The  ownar- 
ship  of  the  property  is  well  laid  in  the  widow  of  the  deesased  owner,  wiio  lia4 
eceapied  and  used  it  sinoe  her  husband's  deaths  8iaiB  t.  6Mem^  17  Am.  Bsfu 
t,    The  sMne  principle  is  simewnced  in  igi^nfarr./Vopfa^  12  Id.  KflL 

Htobaxd  n  HOT  GmuTT  ov  Abbos  bt  Oohikiv  Law  in  buning  a  dwell- 
ing-hoQse  owned  by  his  wile,  if  he  is  liniig  with  her,  and  tiiqr  J<inuftly  oceqgr 
and  possess  it:  Sm^der  t.  Peopk,  12  Am.  Rep.  808. 

Skbtaht  Who^  bt  Pbooubbmbrt  or  im  MAmB,  SifB  Yam  «o  Hoina 
or  Laitbb  is  not  gnilty  of  arson,  althonfi^  the  not  may  be  dooe  to  dei^and 
the  insurers.  TUs  is  the  oommon  law,  and  is  the  law  uder  a  statete  defia- 
bg  araon  to  be  "the  bniBing  of  the  dweHing-hoose  of  anoUMrt*  Aofs  ▼. 
HaifneB,  22  Am.  Rep.  609. 

Pbibonbb  n  QvnoY  or  Absoh  if  he  sets  fire  to  Jail  for  the  poipooe  el 
eeoaping  therefrom,  although  he  did  not  intend  the  IwriliHng  to  be  eonsuaMd^ 
and  althoui^  he  eontroUed  the  fire  so  that  it  was  nol  coaHmeds  .Luis  t. 
Aolfl^  20  Am.  Bep.  260,  sad  note  271.  The  rale  seMM  to  be  diftnal  If 
buil^  Is  a  gnfd^hoMsi /Miriiit  T.  Aefi^  SI  U.  2HL 
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Waltbbs  ft  Walkeb  V.  Whitlogk. 

EifULUJXABT  AflBioinaDm  Whxoh  Onnun  vnm  Vcnuoas  BAnonm 
L4WB  hAT«  no  qpontion  oat  of  the  steta  wlMra  the  Uw  wm  pawad,  wliila 
a  Tofamtazy  aarignimmt  ia  a  parKunal  rij^t  of  tha  propriator  to  diapoaa  of 
bia  flfiaota  for  hooaat  porpoaai^  and  may  openta  In  a  f otcign  atata. 

OoBnuoT,  wHWHKifc  Madb  Bsrwxnr  Vobboiisbb  or  betwaan  f oraignafa  and 
citiaen^  b  daamad  to  be  goramad  by  tha  law  of  Ilia  plaoe  where  made. 
Bat  oomity  doaa  not  reqoize  the  ooorta  to  anforoe  a  foreign  eoniraot  a^ 
cording  to  the  lawa  wfaara  it  ia  made^  if  each  anloroemant  woold  be  in 
eonfliotwith  domeatio  Uwa  and  woold  injoie  citlaan%  gmng  toforaignan 
an  adTantaga  whieh  reaidanta  bare  not 

SaoB  Btatm  mab  RiOKr  sr  Btatdti^  aa  to  proparty  wifliin  ita  Umita^  to  asp 
tboriaa  araditon  to  treat  aanignmnnta  aa  nollitiaa^  aa  alao  to  paaa  lawa 
aal^eoting  property  of  non-reaidantiy  within  ita  lindta^  to  the  payment  of 
debti^  to  forbid  the  preferring  of  erediton^  to  praaoiibe  tha  manner  of 
eonreying  property,  and  to  dedare  what  acta  ahall  be  faandnlant. 

Ws^ffMUi  Oonns  Ltokmbdmbitlt  or  Poanxm  LaoiaLAnov  or  looal  eatab- 
liahed  regnlation%  in  regard  to  the  tranafer  of  peraonal  property,  can 
diaoriminate  in  faror  of  their  own  dtiaenaand  maintain  their  oonaiati^ 
in  holding  that  peraomal  property  baa  no  looality,  ^watb. 

VdunrEABT  AmoHimfT  or  No«^  Lzqvidiatkd  Dni%  OrwK  Boqk-aoooijiq% 
and  other  ohoaea  in  aatioDy  made  in  Soath  CtoAina,  for  the  banafit  of 
ereditoi%  valid  by  the  Uwa  of  that  atata^  and  alao  valid  by  the  lawa  of 
Ylorida^  will  operate  npon  property  aitonte  in  the  latter  atata. 

br  VounrrABT  AsaioinoonB  ion  BiNXfiT  or  CnxDiiOBfl^  the  role  of  traaate 
ia  the  aame  aa  to  all  ohoaea  in  action,  whether  the  aame  be  aa  open  book* 
aoooont  or  a  promimoiy  note.  Snob  aoooont  may  be  tranafanad  by 
deUrery  of  poaaeeaion,  in  eaaaa  of  dear  and  manifaat  aaaignmant 

Iv  Voluhtabt  AaaiomoDna  ids  Bmnr  of  Gbbdhqb^  notioe  to  the  dabf 
of  the  aarignoria  not  neoaaaacy  to  the  traaate  or  dattfwyof  tm 
book-aoooont 
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Ih  Voluhtabt  AaszomfXHTB  vcm  BsinDPrr  of  Crxditob8^  wbat  want  of  da- 
livery  of  poeseuion  of  a  chose  in  action  would  make  tiie  transfer  firandn* 
lent  ia  a  queetion  of  fact  nnder  the  evidenoe,  to  be  sabmitted  to  the  joiy. 

VoLUKTABT  AssiONMXMT  lOB  BBmDRT  OF  Orkditobs  made  in  South  OaiolittB» 
▼alid  by  the  law  of  that  state  and  also  by  the  law  of  Florida^  will  pass  an 
open  book-account  to  the  aadgnee  as  against  a  snbseqnent  attaching  cred- 
itor withoat  notice  to  a  debtor  of  the  aairignor  by  the  assignee  Sach 
notice  must  be  given  only  when  reqmzed  by  the  terms  cr  necessary 
efifectof  the  assignment. 

Whbbb  Dbbtob  OF  AsBiONOB  18  GiBNiSHBD  UNDBB  Attacbumt  Iflstted  snb- 
seqnent  to  the  assignment^  and  has  Botioe  of  the  siHi(;iiiiiwit  dupng  the 
pendency  of  the  snit^  it  is  his  dnty  to  set  np  the  assiflnnwrnt  In  aasiwer  to 
the  garnishee  process. 

The  opinion  states  the  fiicts. 
W.  Call,  for  the  appellants. 
M.  D.  Papyj  for  the  appellee. 

By  Court,  Forward,  J.  The  reftual  of  the  judge  in  the 
court  below  to  give  the  instmctions  asked  for  bj  plaintiff's 
counsel,  brings  us  to  consider  whether  the  court  erred  in  so 
doing,  and  whether  the  charge  of  the  court  under  the  evidence 
in  the  case  was  correct  and  proper. 

As  this  assignment  was  executed  in  Charleston,  in  the  state 
of  South  Carolina,  it  becomes  us — 1.  To  inquire  what  was  its 
effect  upon  the  assets  of  said  Walters  &  Walker  in  this  state, 
and  what  force  our  courts  of  law  will  give  it,  as  regards  citizens 
of  our  state;  2.  Whether  such  assignment  transfers  the  interest 
of  said  Walters  &  Walker  to  said  assignee,  notwithstanding  a 
subsequent  garnishment  by  a  creditor  of  the  assignor;  and  3. 
Whether  notice  to  the  debtor,  Whitlock,  is  necessary  to  a 
delivery  and  transfer  of  an  open  account  thus  assigned. 

There  is  a  clear  and  well-defined  distinction,  supported  by 
the  weight  of  American  authority,  between  involuntary  trans- 
fers of  property,  such  as  work  by  operation  of  law  under  foreign 
bankrupt  assignments  and  insolvent  laws,  and  a  voluntary 
conveyance.  An  assignment  by  law  has  no  legal  operation 
out  of  the  state  in  which  the  act  was  passed,  while  a  voluntary 
assignment,  it  being  by  the  owner,  is  a  personal  right  of  the 
proprietor  to  dispose  of  his  effects  for  honest  purposes. 

There  is  no  better  settled  principle  of  law  than  that  personal 
property  is  transferable  according  to  the  law  of  the  owner's 
domicile. 

Says  Chancellor  Kent,  in  his  commentaries:  '^The  necessary 
intercourse  of  mankind  requires  that  the  acts  of  parties  valid 
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where  made  should  be  recognized  in  other  countries,  provided 
they  be  not  contrary  to  good  morals  nor  repugnant  to  the  policj 
and  podtive  institutions  of  the  state: "  2  Kent's  Com.  455. 

Acting  upon  this  great  and  social  principle,  the  common  law 
of  England  and  America  have  settled  that  every  contract, 
whether  made  between  foreigners  or  between  foreigners  and 
citizens,  is  deemed  to  be  governed  by  the  law  of  the  place  where 
it  is  made  and  it  is  to  be  executed:  Story's  Gonfl.  L.,  sec.  278. 

It  is  by  courtesy,  comity,  or  mutual  convenience  of  nations, 
and  a  jrielding  to  the  demands  of  intercourse  in  commerce, 
that  our  courts  sanction  the  admission  and  operation  of  foreign 
laws  relative  to  contracts. 

This  comity,  however,  does  not  require  our  courts  to  enforce 
a  contract  according  to  the  laws  where  it  is  made,  if  such  en- 
forcement would  be  in  conflict  with  our  laws,  and  being  thus 
in  conflict,  the  enforcement  thereof  would  wDrk  against  our 
own  citizens,  and  give  to  the  foreigner  an  advantage  which  the 
resident  has  not. 

There  is  no  doubt  that  each  state  has  jurisdiction  over  all 
property  within  its  limits — has  a  rig^t  by  statute  to  authorize 
creditors  to  treat  an  assignment  as  a  nullity,  as  also  to  pass 
laws  subjecting  the  property  of  non-residents  within  its  limits 
to  the  pa3rment  of  debts,  and  to  forbid  that  any  creditor  should 
be  preferred,  as  also  to  prescribe  the  manner  of  conveyance 
thereof,  and  to  declare  what  acts  shall  be  deemed  firaudulent^ 
all  of  which,  together  with  the  common  law  in  force  therein, 
should  be  considered  by  the  court  in  ascertaining  whether  there 
is  any  conflict  with  our  laws.  Whether  courts  of  justice, 
independently  of  positive  legislation  or  local  established  regu* 
lations  in  regard  to  the  transfer  of  personal  property,  can  dis- 
criminate in  favor  of  its  own  citizens,  and  maintain  their 
consistency  in  holding  that  personal  property  has  no  locality, 
is  quite  a  different  question:  Story's  Confl.  L.,  sec.  890. 

These  being  the  well-established  general  principles,  it  follows 
that  we  are  to  inquire:  1.  Whether  this  deed  was  a  valid 
instrument  in  the  state  where  it  was  executed;  2.  Whether  it 
is  such  an  assignment  as  would  have  been  enforced  in  this 
state,  had  it  been  executed  here  and  intended  to  be  used  here; 
and  3.  Whether  it  gives  to  foreign  creditors  an  advantage  over 
creditors,  citizens  of  our  own  state? 

It  is  a  voluntary  assignment  made  by  a  debtor  residing  in 
South  Carolina,  for  the  benefit  of  his  creditors.  Was  it  a  valid 
instrument  in  that  state,  and  did  it  take  effect  immediately  on 

Am.  010.  Vol.  LXXVI-^ 
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its  execution  and  delivery,  and  pass  a  legal  estate  to  the 
trustee?  In  ascertaining  this,  the  courts  of  that  state  must 
be  presumed  to  be  the  best  expositors  of  their  own  laws,  and 
of  the  terms  of  contracts  made  with  reference  to  them. 

Here  we  will  remark  that  it  has  not  been  contended  bj  the 
learned  counsel  for  the  appellee  that  the  assignment  is  not  a 
ralid  instrument  in  both  Carolina  and  Florida,  and  that 
under  it  choses  in  action,  such  as  notes  and  liquidated  debts, 
vested  in  the  assignee  immediately  on  its  execution;  but  he 
contends  that  title  to  an  open  account  will  not  pass  to  the 
holder  by  delivery,  and  that  notice  to  Whitlock  (the  debtor) 
was  necessary  to  Uie  perfect  transfer  of  an  open  account,  not 
only  in  Carolina  but  Florida,  and  so  the  court  bek>w  charged 
the  jury. 

The  cases  of  MiieheU  v.  SffnUh^  8  Strobh.  L.  244,  Dargan  v. 
Riehardsonj  Gheves  L.  197,  and  TibbetU  v.  Weavery  6  Strobh.  L. 
146,  conclusively  establish  the  validity  of  this  assignment  in 
the  state  where  it  was  executed,  and  that  it  would  be  enforced 
in  every  particular  there,  even  in  a  case  like  the  one  under 
consideration. 

Dargan  v.  Riehardmmf  supm,  and  MitehM  v.  Smiih^  stfpro, 
both  decide  '^  that  a  letter  tnmsferring  notes,  though  not  re- 
ceived, will  fix  the  rights  of  the  assignee  so  as  to  take  prece- 
dence to  the  lien  of  an  attachment  levied  after  the  date  of  the 
letter  of  assignment,  but  before  it  was  received  and  aooepted 
by  the  assignee/' 

In  TibbetU  Y.Weavery  w/pra^  the  court  say:  ^The  principle 
upon  which  a  court  of  law  protects  the  assignee,  when  the  suit 
is  not  in  his  own  name,  applies  to  all  choses  in  action  equally. 
The  case  of  Winch  v.  KeeUyy  1  T.  R.  619,  where  it  was  recog- 
nized, was  indebitatus  aetumpsU  for  work  and  labor,  etc.  Our 
late  case  of  Miacon  v.  Jones^  1  Rich.  L.  395,  was  a  demand  for 
millwright's  work,  done  under  special  contract." 

These  cases  establish  beyond  a  question  that  in  South  Caro- 
lina the  rule  is  the  same  in  all  choses  in  action,  whether  the 
same  be  an  open  account  or  promissory  note.  So  the  numer- 
ous cases  cited  by  the  counsel  for  appellant  declare  the  rule  to 
be  in  other  states,  and  so  held  in  the  United  States  dreuit 
court,  in  Dundas  v.  Bowlevj  3  McLean,  399. 

It  appearing  clear  that  this  assignment  was  good  and  valid 
in  the  state  of  South  Carolina,  and  would  be  enforced  there  in 
all  its  provisions,  we  are  next  to  inquire  whether  there  is  any- 
thing contained  in  it,  or  any  of  its  provisions,  repugnant  to  tht 
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laws  of  our  elate,  such  as  would  render  it  illegal  were  the  deed 
of  assignmeDt  executed  and  the  partiee  resident  in  Florida^ 
and  intended  to  be  enforced  here. 

Our  courts  fully  recognize  the  right  of  a  debtor,  in  insolvent 
drcumstances,  to  make  an  assignment  of  all  his  property,  real 
and  personal,  including  book-acoounts,  choees  in  action,  and 
rights  and  credits,  both  at  law  and  in  equity,  and  the  right  of 
the  assignee  to  bring  suit  in  the  name  dt  the  assignor  for  his 
use;  and  in  the  case  of  Bdlamy  v.  BeUamyy  6  Fla.  63,  lay  down 
the  law  to  be  that  "  a  debtor  in  insolvent  circumstances  may, 
before  lien  attaches,  lawfully  prefer  one  creditor  or  set  of 
creditors  to  another,"  and  that ''  a  sale,  assignment,  or  other 
conveyance,  is  not  necessarily  fraudulent  because  it  csp&n,t&B 
to  the  prqudice  of  a  particular  creditor." 

The  only  reservations  by  the  institutions,  policy,  and  laws 
of  our  state  are  to  creditors  in  cases  of  fraud,  where  reserva- 
tion for  the  use  of  the  assignor  is  made,  and  where  the  same 
is  made  with  the  purpose  or  intent  to  hinder,  delay,  or  defraud 
them.  It  is  true,  our  statute  authorises  the  issuing  of  attach- 
ment, but  we  cannot  see  how  a  general  assignment  can  be  con- 
sidered a  fraud  upon  the  attachment  laws  or  the  garnishee 
process  accompanying  it.  In  Haltey  v.  Whitney ^  4  Mason,  210, 
Judge  Story  says:  '^As  to  the  position  that  general  assign- 
ments are  a  fraud  on  our  attachment  laws,  for  myself,  I  have 
never  been  able  to  understand  precisely  what  is  meant  by  this 
language,"  etc  ^^  Our  attachment  law  is  nothing  more  ttian  a 
oommon  process,  by  which  any  creditor  may  attach  the  prop- 
erty of  his  debtor  at  the  institution  of  his  suit,  so  as  to  secure 
a  priority  of  right  to  take  the  same  by  a  levy  and  satisfaction 
en  the  execution  which  may  issue  on  the  judgment  in  such 
suit  for  his  own  use: "  Holmes  v.  Remeeuj  20  Johns.  260  [tl  - 
Am.  Dec  269].  The  assignment  operates  instanter  to  divest 
the  interest  of  the  assignor.  If  this  be  so,  there  is  nothing  left 
after  the  assignment  is  made  for  an  attachment  to  reach.  The 
beneficial  interest,  as  in  this  case,  is  out  of  the  assignor,  and 
vested  in  an  assignee  in  trust.  The  beneficial  interest,  being 
in  a  third  person  (the  assignee),  is  not  subject  to  execution  or 
lien.  Were  this  deed  of  assignment  executed  in  this  state,  to 
be  used  here,  it  seems  clear  it  would  be  valid,  and  our  courts 
bound  to  enforoe  and  protect  the  assignee,  unless  void  wherein 
it  attempts  to  transfer  choses  in  action,  or  book-account,  or 
other  personal  property,  in  consequence  of  the  assignors  hav- 
ing retained  possession,  should  this  appear  to  be  the  fiict 
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We  are  at  a  loss  to  understand  how  or  by  what  means  oar 
court,  in  recognizing  this  assignment,  would  be  enforcing  acti 
of  parties  contrary  to  good  morals  or  repugnant  to  the  i)olicy 
and  positive  institutions  of  the  state,  or  by  enforcing  the  same, 
work  against  our  own  citizens  by  giving  to  the  foreigner  an  ad- 
vantage which  the  resident  has  not.  Certainly  Messrs.  Mo> 
Naught  &  Ormond,  the  attaching  creditors,  would  have  been 
in  the  same  position  they  are  now  had  the  assignors  been 
residents  of  Florida,  and  executed  the  assignment  here,  to  be 
used  here. 

The  counsel  for  the  appellee  cites  and  relies  mainly  upon  {he 
following  authorities,  viz.:  Fox  v.  AdamSy  5  Me.  245;  Ingraham 
V.  Oeyer,  13  Mass.  146  [7  Am.  Deo.  182];  Bryan  v.  BrUbin^ 
26  Mo.  423  [72  Am.  Dec.  219]. 

The  assignment  in  question,  before  the  court  in  Missouri, 
was  executed  in  Minnesota,  and  gave  a  preference  to  credit<»« 
which  was  repugnant  to  the  laws  of  Missouri,  and  the  court 
very  properly  say:  '^  Under  such  an  assignment  here,  the  title 
would  pass,  but  the  provision  for  the  preference  would  be 
totally  disregarded."  This  was  the  only  point  decided  in  that 
case;  and  were  there  any  provisions  contained  in  the  assign- 
ment we  are  now  considering  repugnant  to  the  laws,  i)olicy, 
and  positive  institutions  of  Florida,  this  court  would  decide  in 
the  same  way. 

8o  in  the  case  of  Ingraham  v.  Ckyer,  «upm,  the  assignment 
was  made  in  Philadelphia,  and  was  repugnant  to  the  decisionB 
of  the  courts  of  Massachusetts.  Parker,  C.  J.,  in  delivering 
the  opinion  of  the  court,  commences  by  declaring:  ''This  as- 
signment could  not  be  supported,  if  made  within  this  state  by 
parties  residing  or  living  here,  and  with  a  view  to  be  here  ex* 
ecuted." 

The  case  of  Fax  v.  Adams,  mpra,  goes  forther,  and  the  court 
in  that  case  place  their  decision  upon  the  ground  that  a  gen- 
eral assignment,  made  by  an  insolvent  debtor  in  another  ju- 
risdiction, shall  not  be  permitted  to  operate  upon  property  in 
that  state  so  as  to  defeat  the  attachment  of  a  creditor  resid* 
ing  there.  Whether  there  were  any  provisions  in  that  assign- 
ment contrary  to  the  laws  of  Massachusetts  does  not  appear, 
but  it  would  rather  seem  that  by  operation  of  the  instrument 
in  Pennsylvania,  where  it  was  made,  the  creditor  residing  in 
Massachusetts  would  be  deprived  of  all  opportunity  of  partici- 
pating with  the  creditors  in  the  other  state.  Such  being  the 
effect,  it  is  perfectly  consistent  with  the  principles  required  by 
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the  comity  of  nations.  Withoat  snoh  an  eflRsct  appearing,  wo 
most  meet  refipectfdlly  differ  from  the  rule  of  comity  between 
states  laid  down  by  the  Massachusetts  court. 

This  assignment  bemg  a  voluntary  one  by  deed,  formal  and 
irreyocable,  containing  no  provisions  repugnant  to  our  own 
laws,  nor  to  the  policy  and  positive  iostitutioDS  of  this  state, 
and  there  being  nothing  to  prohibit  the  assignors,  who  are  citi- 
sens  of  another  state,  from  a  free  disposal  of  their  personal 
property  situated  here,  we  must,  upon  the  principles  of  comity 
between  sister  states,  hold  the  assignment  valid  here,  and  that 
it  operated  at  its  execution  to  vest  the  title  in  the  assignee, 
and  divested  all  the  interest  of  the  assignors,  unless  void  for 
want  of  delivery  of  the  choses  in  action  assigned  to  the  assignee. 

This  brings  us  now  to  consider  whether  an  open  account 
thus  assigned  will  pass  to  the  assignee  a  title  by  delivery,  and 
whether  a  delivery  of  the  chose  in  action,  or  '^  open  account,'' 
to  the  assignee  by  the  assignors,  was  necessary  to  the  protec- 
tion of  the  assignee  against  this  attachment,  and  if  so,  whether 
delivery  was  made  according  to  law;  and  if  not,  whether  the 
question  of  delivery  or  non-delivery  was  not  a  question  of  fSust 
to  be  determined  by  the  jury,  and  whether  notice  to  the  cred* 
itor  was  essential  to  the  protection  of  this  account  from  attach* 
ment. 

We  have  hereinabove  decided  that  under  voluntary  assign* 
ments  for  the  benefit  of  creditors,  the  rule  as  to  transfer  of 
choses  in  action  is  the  same  in  South  Carolina  and  Florida,  and 
the  same  whether  it  be  an  open  account  or  promissory  note. 
payable  to  the  assignor.  It  follows,  then,  that  an  open  account 
may  be  transferred  by  delivery  of  possession  in  cases  of  clear 
and  manifest  assignment. 

Courts  of  common  law  protect  the  assignment  of  choses  in 
action:  Welch  v.  MandeviUcj  1  Wheat.  233. 

At  common  law,  a  bargain  and  sale  of  personal  property 
without  delivery  transfers  the  legal  property  in  goods,  but  where 
the  possession  remains  in  the  vendor  unexplained,  it  is  fraudu- 
lent as  to  creditors. 

It  may  be  questionable  how  far,  in  the  case  of  an  assignment 
for  the  benefit  of  creditors,  want  of  delivery  of  possession  would 
make  it  fraudulent:  MitcMl  y.WUIocIj  2  Watts  &  S.  253;  FiU 
lev  V.  Maiilandy  6  Id.  307;  United  States  v.  Hooey  3  Granch,  73. 

But  assuming  that  the  want  of  delivery  of  the  chose  in  action 
would  make  the  transfer  fraudulent,  was  not  this  delivery  of 
possession  a  question  of  fact  under  the  evidence  to  be  sub- 
mitted to  the  jury? 
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What  pooooomon  of  the  assignor,  onder  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  will  be  consistent  with  the 
transfer,  will  depend  upon  the  terms  of  the  instroment  and 
the  situation  of  the  property:  Story,  J.,  in  Meeker  v.  TFIZson,  1 
Gall.  419. 

But  assuming  delivery  of  the  '^open  account''  declared  on 
in  this  case  by  the  assignors  to  the  assignee  was  necessary  to 
the  perfect  vesting  of  title  of  the  same  in  the  assignee,  what 
kind  of  delivery  would  he  make?  and  what  would  be  re- 
quired of  him  ?  It  would  seem  to  us  that,  in  ordinary  cases, 
delivering  the  evidence  of  indebtedness  would  be  the  most 
conclusive  mod&  of  giving  possession.  This  was  so  held  in  the 
case  of  United  States  v.  Bank  of  United  StateSj  8  Bob.  (La.) 
413.  In  that  case,  the  supreme  court  of  Louisiana  say:  "  We 
do  not  know  of  a  more  conclusive  mode  of  giving  possessioA 
of  a  debt  than  by  delivering  the  evidence  of  it  In  some 
cases,  notice  to  the  debtor  is  required  to  be  given,  but  not 
always.  In  case  of  transfer  of  bills  of  exchange  and  notes 
payable  to  order,  no  notice  is  necessary  previous  to  maturity; 
nor  is  it  afterwards  except  for  the  purix>se  of  preventing  the 
parties  bound  from  acquiring  equities  against  the  holder  to 
which  they  might  be  entitled  if  not  notified:"  Burrill  on  As- 
signments, 828. 

This  we  deem  the  most  conclusive  mode,  but  whether  pos- 
session is  given  or  not  is  a  question  of  fact  to  be  determined 
by  the  jury.  Whether  its  retention  by  the  assignee  is  con- 
sistent with  the  deed  is  for  the  court  to  construe,  and  whether 
such  deliveiy  be  possible  under  the  facts  and  circumstances  of 
the  property  may  also  be  a  question. 

Whether  the  evidences  of  the  indebtedness  of  Whitlock  to 
Walters  &  Walker  were  or  were  not  in  the  possession  of  the 
asdgnee  at  the  time  Messrs.  McNaught  &  Ormond  served  their 
attachment  does  not  appear  in  the  record,  nor  does  it  appear 
that  this  was  a  subject  of  inquiry  on  the  trial. 

The  court  charged  the  jury,  '^that  no  debt  or  demand  rest- 
ing in  open  account  passed  to  the  assignee  under  the  assign- 
ment, as  against  the  attaching  creditor,  until  notice  was  served 
on  the  debtor  by  the  assignee.".  And  the  counsel  for  the  ap- 
pellee relied  on  the  authorities  cited  by  him  to  sustain  the 
necessity  of  notice. 

We  have  searched  in  vain  for  any  such  law  in  force  in  this 
state.  It  is  true,  the  syllabus  to  the  case  in  Missouri  reports 
would  seem  to  intimate  that  notice  of  an  assignment  to  a 
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debtor  woold  prevent  attachment,  but  no  such  question  arose 
in  that  case,  nor  was  it  so  decided.  None  of  the  South  Caro- 
lina cases  cited  hold  that  notice  tat  this  purpose  is  neces- 
sary. 

The  case  of  BeekwUh  v.  Vnum  Bank  of  New  Yorky  9  N.  Y. 
211,  was  an  assignment  of  money  on  deposit  in  bank,  which 
must  be  considered  in  the  nature  of  an  open  account  The 
court,  in  that  case,  held  that  the  assignee's  right  to  the  money 
was  complete,  without  giving  notice  of  the  assignment  to  the 
bank,  and  that  ''no  notice  was  necessary  to  perfect  that  right 
in  the  assignee,  except  only  that  in  default  of  notice,  the  bank 
might  have  so  dealt  as  by  its  subsequent  acts  to  have  affected 
his  rights." 

It  is  stated  that  notice  is  necessary  in  "  some  cases."  This, 
we  apprehend,  is  where  it  is  required  to  be  given  by  the  terms 
or  necessary  effect  of  the  assignment  itself. 

Burrill,  in  his  valuable  treatise  on  assignments,  p.  466, 
says:  ''The  object  of  giving  notice  of  the  assignment  is  to 
give  publicity  to  the  transaction  for  a  twofold  purpose — ^to 
apprise  the  creditors  of  the  transfer,  and  to  instruct  them  as 
to  their  proceedings  to  obtain  its  benefit,  and  to  inform  the 
debtors  of  the  assignor  and  persons  having  moneys  or  property 
belonging  to  him  in  their  hands,  to  whom  they  are  to  account 
and  to  pay  and  deliver  the  same; "  and  this  was  what  was 
held  in  the  case  of  Tibbetts  v.  Weaver^  6  Strobh.  L.  144. 

"By  the  law  of  some  countries,"  says  Story's  Confl.  L., 
sec.  395,  "an  assignment  of  a  debt  is  good  without  any  notice 
to  the  debtor,  and  takes  effect  instaTiter"  and  in  section  396 
that  commentator  says:  "According  to  our  law,  an  assignment 
operates  per  m  as  an  equitable  transfer  of  the  debt."  Again, 
in  section  898,  in  speaking  of  the  decisions  of  Lord  Kenyon, 
Lord  Hardwicke,  and  Lord  Loughborough,  he  says:  "The  ques- 
tion of  prior  notice  or  intimation  does  not  seem  to  have  been 
thought  by  them  material,  for  they  treat  the  transfer  as  com- 
plete from  the  time  of  the  assignment." 

This  assignment  was  a  trust  created  for  the  benefit  of  cred- 
itors, among  whom  are  Messrs.  McNaught  &  Ormond,  and  a 
legal  estate  passed,  on  the  execution  thereof,  to  the  trustee. 
By  its  execution,  the  assignors  agree  that  this  debt  of  Whitiock 
shall  be  thus  applied,  and  for  that  purpose  transfer  all  theii 
right  and  interest.  They,  the  assignors,  lost  all  power  over  it, 
and  could  make  no  other  disposition  of  it  Why,  then,  is  a 
notice  to  Whitlock  necessary  for  the  passing  titie  in  this  ao- 
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•oont?  It  could  not  vary  it  in  any  way,  and  only  be  service 
able  for  the  purposes  above  mentioned. 

Whitlock  admits  he  had  notice  of  the  assignment  lis  pendeng^ 
the  garnishment.  Had  he  desired  to  protect  himself,  it  was 
his  duty  to  set  up  the  assignment  in  answer  to  the  garnishee 
process:  Story's  Confl.  L.,  sec.  896. 

The  pleadings  in  this  case  and  the  stipulation  of  the  parties 
necessarily  interplead  Messrs.  NcNaught  &  Ormond,  and  wo 
have  been,  in  consequence  thereof,  compelled  to  consider  this 
cause  as  though  McNaught  &  Ormond  were  parties,  and  it  was 
a  suit  between  them  and  the  assignee. 

We  are  of  the  opinion  the  court  below  erred  in  the  instrao* 
tions  given  to  the  jury,  therefore  the  judgment  of  the  circnit 
court  must  be  reversed  and  set  aside,  and  the  cause  remanded 
for  a  new  triaL  Let  judgment  be  entered  accordingly,  with 
costs. 


Vauditt  or  OosTBAOT  IS  TO  BB  DiomsD  by  the  law  of  tiie  plaoe  whetm 
it  ia  made;  bnt  nonatioQ  ia  bound  torecognigeor  enforoeany  wntracU  iHiicii 
are  injuriooB  to  its  own  interesta^  or  to  those  of  its  citiiensy  or  which  are  ia 
fraud  of  its  laws:  Sndthv.  Go(;/rey,  61  Am.  Deo.  617;  Phkmeif  r.  BaUwm^  Id. 
62;  McLean  y.  ffardm,  69  Id.  740;  Kanoffa  r.  Taifhrp  70  Id.  62;  and  notes  to 
these  cases. 

PowKB  OF  Btats  to  Pasb  Inbolvxiit  Lawb:  BkmdkKrd  t.  AmmB;  7  Am. 
Deo.  106;  Frt^r.  iSnl^  23Id.  681,  and eatended  note  toilTortai  t.  Oook^  LL 
847. 

AsaioinaDiT,  VALnarr  Am>  Bnrxcrr  or,  in  another  state  than  where  auidet 
I}<frd  ▼.  BwmaffU  4s  Co,,  64  Am.  Dec.  673;  S^ptdi  ▼.  May,  65  Id.  640;  C^euh^ 
▼.  Joknmm,  62  Id.  610,  and  dtationa  to  these  cases  in  notes  thereto^ 

NoTiOB  or  Absignmiivt  of  non-negotiable  instnunent  most  be  giren,  in 
der  to  render  the  aaaignment  valid:  Jferctoitf' efc;  Bcmkr,  HemSU^  Itt 
Dea  49,  and  note  62. 

FsAUBuuEirr  Intbht  n  Qubstioh  fob  Jukt:  Lbm  t.  Wri(^  70  Am. 
Deo.  282;  and  dt&tiona  in  note  291. 

Vaxjditt  or  Fobeion  Assionhbnt  and  sufficiency  of  notice  of  such  aM^gH;- 
ment  as  against  a  subsequent  attachment:  Martin  y.  PoUer,  71  Am.  Deo.  688^ 
and  numerous  citations  of  cases  inYolying  points  arising  in  the  principal  CBsa^ 
coUected  in  note  690.    See  also  Bryan  y.  BriMn^  72  Id.  219. 

AssaoNBB  or  Non-nbootiablb  Dmrr  hhould  Oivb  Noticb  of  the  aangn- 
ment  to  the  garnishee,  in  time  to  enable  him  to  show  such  assignment  in  hit 
answer.  Bnt  if,  having  notice,  the  garnishee  neglects  to  show  it  in  defenss^ 
he  cannot  resist  a  subsequent  claim  by  the  assignee  If  he  does  show  %  \m 
cannot  be  ohaiged  as  garnishee;  Waken  y.  WaMkmfftm  Iwl  Cbw,  68  Am.  Dm^ 
461,  and  note  46& 
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Hall  v.  Statb. 

"  AflAinur  WITH  iMnonr  to  Kiul  "  wm  not »  oriiiis  ka«im  to  «iM  mmbmb 
hew.    Under  the  Florida  statate  it  li  a  miadcniMnor. 

Itanu  n  DnvnuDTOi  BirwxEif  iBmrr  to  Kiui  axd  Lhtuit  to  Mvbobi^ 
aa  intent  to  kHI  may  exist  where  the  peraon  intends  enlj  snoh  IdUing  ae 
amounts  to  manslaughter. 

In»T  AT  Tun  of  AmAxna,  nnder  aa  indiotmeot  ehaigtng  an  '^aannk 
with  intent  to  killy"  is  a  qnestioa  of  tmet  for  the  jnxy  to  decide  upon 
those  presomptions  whibh  are  zooogniaed  bj  law,  as  fiur  as  applioaUet  and 
their  judgment  and  experianoe  aa  appljed  to  the  oiroamstanoes  in  eridenoe. 
The  intent^  like  malioe^  may  be  either  express  or  implied,  and  presnmed 
where  facts  anthoriring  the  presnmptim  are  proved. 

UnuB  iHBioniENT  CHABQiHa  *' AflBAUUT  wxTB  Izmirr  TO  Kni^"  it  ia  Be* 
error  for  the  ooort  to  refnse  to  instmot  the  jury  that  they  oogbt  not  to 
find  defendant  gnilty*  if  the  defendant  had  killed  the  ^^arty  assanlted, 
and  the  homioide  woidd  have  been  manslanghter,  and  not  murder. 

UnuB  iHDZononT  ORABonra  ''AaaAUUT  wttb  Intent  to  Kill,"  it  ia 
not  error  to  ohaige  the  jnzy  that  th^  ought  to  find  the  prisoner  guilty, 
if  satisfied  that  if  the  party  aasnlted  had  died  from  the  wound  inflicted 
by  defendant^  the  killing  woold  have  been  manslaughter.  It  is  not 
'  necessary  that  the  wound  infiioted,  if  it  had  proved  ^atal^  shuald  eea* 
■titnte  murder  in  order  to  ocaviok 

Thx  opinion  Btates  the  f aots. 

C.  W.  Jone$j  tat  the  plaintiff  in  emnr. 

W.  D.  Barnes  J  for  the  state. 

By  Conrt,  Fobwabd,  J.  Henry  Hall  "was  indiotod,  under 
ihe  statute  of  February  10,  1832,  for  an  assault  on  Jesse 
Williams,  with  intent  to  kill  him.  The  bill  of  ezceptionf 
states  the  following  foots: 

'^The  state  introduced  a  witness,  who  being  sworn,  testified 
that  some  time  in  January,  A.  D.  1859,  one  Jesse  Williams  was 
at  his  house  in  said  county;  that  shortly  after  the  arrival  of  said 
Williams  there  the  defendant  also  came  to  his  house;  that 
shortly  after  these  two  parties  had  met,  the  defendant  com- 
menced a  cenveraation  with  Williams,  in  the  course  of  which 
ihe  defendant  accused  two  parties  with  stealing  his  money,  but 
did  not  name  them;  that  Williams  became  very  angry  with  the 
prisoner,  pulled  off  his  coat,  and  shook  his  fist  at  him,  at  the 
same  time  telling  the  prisoner  that  if  ho  would  go  out  of  doors, 
he,  Williams,  could  whip  him;  that  the  prisoner,  after  Williams 
had  told  him  several  times  that  he  could  whip  him,  finally 
observed  to  Williams,  that  if  nothing  but  a  fight  would  satisfy 
him,  that  he  would  accommodate  him,  and  followed  Williams 
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out  of  doom;  that  shortly  after  the  parties  went  out,  the  wit- 
ness heard  a  report  finom  a  pistol,  and  on  seeing  Willismsi 
discovered  that  he  had  bem  shot  in  the  left  aim,  a  little  below 
the  elbow,  and  that  he,  Hall,  had  fled." 

A  witness  was  then  introdnoed  on  the  part  of  the  prisaDer, 
who  testified  that  he  was  present  when  the  diffloolty  between 
Hall  and  Williams  oocuned;  that  Hall  was  at  the  house  re- 
ferred to  by  the  other  witness  before  Williams  arrived;  that 
Williams,  on  his  first  entering  the  honse,  began  to  threaten 
and  abnse  Hall,  and  dared  him  to  come  out  of  doors  with  his 
coat  ofi*;  that  Hall,  after  some  hesitation,  went  out,  and  that 
shortly  afterwards  the  witness  heard  a  pistol  go  off,  and  saw 
the  prisoner  run  away;  that  Williams  was  shot  in  the  aim, 
but  did  not  falL 

Aft;er  argument,  the  prisoner's  counsel  asked  the  court  to 
charge  the  jury  ^^tiiat  if  HaU  had  killed  Williams,  and  that 
the  homicide  would  have  been  manslaughter  and  not  murder, 
that  they  ought  not  to  find  him  guilty  of  the  assault  with 
intent  to  kill,"  which  charge  the  court  refused  to  give. 

The  judge,  on  the  contrary,  charged  the  jury  ^'that  it  was 
not  necessary  that  the  shooting,  if  it  had  proved  fatal,  would 
have  been  murder,  in  order  to  convict  the  prisoner  of  an  assault 
with  intent  to  kill,  but  that  if,  from  all  tiie  circumstances  in 
evidence,  they  were  satisfied  that  if  Williams  had  died  from 
the  pistol  wound  inflicted  by  Hall,  although  the  killing  would 
have  been  manslaughter,  that  they  ought  to  find  the  prisoner 
guilty." 

The  defendant  was  found  guilty,  and  his  punishment  ntmrmi 
to  three  months'  imprisonment. 

The  errors  assigned  are,  that  the  judge  erred  in  refusing  to 
give  the  instructions  asked  by  defendant's  counsel,  and  bi 
charging  them  as  he  did. 

The  statute  imder  which  this  indictment  is  found  is  in  the 
following  words: 

'*  Any  person  convicted  of  false  imprisonment,  mayhem,  an 
assault  and  batteiy,  or  an  assault  wiUi  intent  to  kill  shall  be 
punished  by  a  fine  not  exceeding  one  thousand  dollard,  or  im- 
prisonment  not  exceeding  six  months,  at  the  discretion  of  the 
jury;  and  any  person  convicted  of  a  bare  assault  shall  be  pun- 
iehed  by  a  fine  not  exceeding  one  hundred  dollars,  at  the  dis- 
cretion of  the  jury:"  Thompson's  Digest,  490. 

And  the  legislature  of  the  state  have  made  the  following 
treneral  provisions  for  the  trial  and  punishment  of  crimes,  vis.: 
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That  ^'the  ornmnon  law  of  England  in  relation  to  crimes  and 
inifldenieanoniy  except  BO  far  as  the  sanie  relates  to  the  modes  and 
degrees  of  ponishmenty  shall  be  and  the  same  is  hereby  adopted 
and  declared  to  be  in  fall  force  in  this  state." 

''AU  offenses  known  to  the  common  law,  the  punishment 
whereof  is  not  provided  for  by  this  act,  shall  be  punished  by  a 
fine  not  exceeding  five  hxm(hred  dollars^  or  imprisonment  not 
exceeding  twelve  months,  at  the  discretion  of  the  jury:** 
Thompson's  Digest,  489. 

Provision  is  also  made  by  statute  for  the  punishment  of 
murder,  manslaughter,  and  inyoluntary  manslaughter,  but  no 
degrees  of  homicide  are  declared.  All  these  were  enacted  at 
the  same  time  and  embraced  in  one  act. 

To  determine  whether  the  court  erred  in  refusing  to  give  the 
charge  to  the  jury  asked  by  prisoner's  counsel,  and  instead 
thereof  giving  to  them  the  charge  as  appears  by  the  record,  it 
becomes  important  to  inquire  whether  ther&  is  any  difference 
known  to  the  law  between  assault  with  intent  to  kill  and 
assault  with  intent  to  murder — ^whether  by  intent  to  kill  is 
meant  an  intent  to  murder,  and  whether  an  intent  to  kill  may 
exist  where  the  party  making  the  assault  intended  only  such 
killing  as  amounts  to  manslaughter.  By  referring  to  our 
legislation,  it  will  be  seen  that  in  the  same  act  under  which 
this  indictment  is  found  the  legislature  provided  for  the 
punishment  of  "all  offenses  known  to  the  common  law."  By 
the  common  law,  all  attempts  to  commit  a  felony  were  offenses. 
Thus,  as  manslaughter  was  a  felony,  an  attempt  to  commit  it 
was  an  offense  known  to  the  common  law.  Murder  being  a 
felony,  an  attempt  to  commit  it  was  an  offense  known  to  the 
common  law.  But  by  no  statute  of  Florida  is  assault  with 
intent  to  kill,  assault  with  intent  to  murder,  assault  with  intent 
to  commit  manslaughter,  or  any  attempt  to  commit  felony, 
made  a  felony.    On  the  contrary,  they  are  misdemeanors. 

At  common  law,  an  assault  with  intent  to  commit  murder 
was  not  a  felony,  but  was  a  great  misdemeanor.  So  an  assault 
with  an  attempt  to  commit  manslaughter  was  a  misdemeanor. 

We  have  been  unable  to  find  that  any  such  offense  as  an 
''assault  with  intent  to  kill"  was  known  to  the  common  law. 
The  nearest  we  have  come  to  it  is  by  an  expression  in  Black- 
Btone  heretofore  quoted,  while  we  do  find  the  offense  of  assault 
with  intent  to  murder  defined,  and  precedents  for  the  indict- 
ment; in  which  indictment  it  is  averred  that  the  persou 
mdicted  committed  the  asgault  feloniously,  willfully,  and  of 
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malice  aforethought,  with  intent  to  kill  and  mnrder — ^tha 
expression  ''to  kill  and  murder"  being  made  necessary  to 
conform  to  the  English  statute:  See  Rex  v*  Wood^  Car.  A  P. 
881,  note;  S.  C,  19  Eng.  Com.  L. 

It  is  contended  by  the  counsel  for  defendant,  with  consider- 
able force,  and  supported  by  high  authority,  that  thia  word 
^  kill "  in  our  statute  is  synonymous  with  ''  murder." 

In  4  Bla.  Com.,  p.  196,  the  commentator,  in  speaking  of  the 
offense  of  murder,  says: 

^  Next,  it  happens  where  a  person  of  such  sound  discietioii 
unlawfully  kiUeth.  The  unlawfulness  arises  from  the  killing 
without  warrant  or  excuse,  and  there  must  also  be  an  actual 
killing  to  constitute  murder,  for  a  bare  assault  with  intent  to 
kill  is  only  a  great  misdemeanor,  though  formerly  it  was  held 
to  be  murder." 

Reference  is  made  to  1  Hale  P.  C.  426.  It  is  there 
asserted  ''  that  an  assault  with  intent  to  kill  was  formerly  held 
to  be  murder."  By  putting  the  remarks  of  these  writers  to- 
gether, there  is  reason  for  the  inference  that ''  kill "  and  ''  mur^ 
der  "  meant  the  same  thing.  This  inference,  however,  is  met 
by  reference  to  Hawk.  P.  C.  114,  sec.  21,  where  it  will  be  seen 
that  the  declaring  of  such  an  assault  to  be  murder  arose  bom 
a  misconstruction  of  the  statute  of  Marlebridge,  c.  26. 

In  Bradley  y.  State,  10  Smed.  &  M.  619,  Mr.  Justice  Hatcher, 
in  deliyering  the  opinion  of  the  court,  says:  "The  indictment 
charges  the  accused  with  an  assault  and  battery  with  a  deadly 
weapon  upon  a  certain  slave  with  intent  to  commit  manslaugh- 
ter. This  indictment  can  be  construed  only  to  be  an  indict- 
ment for  an  aggravated  assault.  It  is  not  an  indictment  for  an 
assault  with  intent  to  kill,  by  which  is  understood,  as  has  been 
held,  an  intent  to  murder." 

It  is  to  be  regretted  that  the  court  did  not  embody  authori- 
ties in  its  opinion,  and  did  not  point  the  reader  to  the  case  or 
cases  in  which  intent  to  kill  is  "  imderstood  and  has  been  held 
an  intent  to  murder."  The  contrary  doctrine  is  held  in  at  least 
five  of  the  states  in  the  Union,  and  in  England:  See  People  y. 
Shaw,  1  Park.  327;  StaU  v.  Nichols,  8  Conn.  496;  Nancy  v. 
State,  6  Ala.  483;  Moore  v.  State,  18  Id.  632;  Ogletree  v.  StaU, 
28  Id.  693;  StaU  v.  Johnson,  4  Mo.  618;  Sutdiffe  v.  StaU,  18 
Ohio,  469  [51  Am.  Dec.  459];  Begina  v.  Bourdon,  2  Car.  A  K. 
867;  S.  C,  61  Eng.  Com.  L. 

In  this  last  case,  the  first  count  of  the  indictment  alleged  an 
intent  to  murder,  the  second  count  an  intent  to  diflahle,  and 
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{he  third  an  intent  to  do  grievous  bodily  harm.  Maule, 
J.y  in  munming  np,  says:  ^^K  the  priBoner  had  killed  thit 
man,  it  woold  have  been  mnrder  whether  he  intended  to  kill 
him  or  not;  but  I  think  that  there  is  hardly  evidence  here  to 
support  a  cha^e  of  an  intent  to  murder.  A  person  cannot 
have  an  intent  to  murder,  or  an  intent  to  do  any  other  things 
without  intending  to  commit  murder  or  do  that  other  thing. 
It  would  be  a  contradiction  in  tefms  if  it  were  otherwise. 
You  will  therefore  consider  whether  the  prisoner  had  an  intent 
to  kill  this  man  or  only  an  attempt  to  disable  him,  or  to  do 
him  some  grievous  bodily  harm.  If  in  this  case  death  had 
eusuedy  there  can  be  no  doubt  that  the  offense  of  the  prisoner 
would  have  been  murder:  yet  I  think  it  would  be  too  much 
to  say  that  the  prisoner  intended  to  commit  murder." 

In  the  case  of  State  v.  Johnsonj  4  Mo.  618,  the  offense  was  de- 
scribed in  the  indictment  as  an  assault  with  intent  to  kilL  The 
court  held  that  an  assault  with  intent  to  commit  manslaughter 
is  indictable;  it  is  sufficiently  described  in  the  indictment  as  an 
assault  with  intent  to  kill. 

The  case  of  Ogletree  v.  State^  28  Ala.  700,  was  an  indictment 
with  intent  to  murder.  The  offense  by  the  statute  of  the  state 
is  made  felony.  The  court  say:  ''In  consideration  of  the 
charge  of  the  court,  it  is  important  to  bear  in  mind  the  nature 
and  ingredients  of  the  alleged  offense.  The  defendant  is  in* 
dieted  not  merely  for  what  he  has  effected,  but  for  what  he  in- 
tended to  effect— not  only  for  his  act,  but  for  the  intent  with 
which  he  did  that  act" 

Mr.  Bishop,  in  his  treatise  on  criminal  law,  sec.  614,  says: 
^'The  charge  against  him  is,  that  in  consequence  of  a  par- 
ticular intent,  reaching  beyond  the  act  done,  he  has  incurred 
a  guilt  beyond  what  is  deducible  from  the  act  wrongfully  per* 
formed." 

Again,  in  section  615  of  Bishop^s  Criminal  Law,  it  is  stated 
that  ''on  the  other  hand,  where  one  is  indicted  for  an  assault 
with  intent  to  murder,  and  the  proof  shows  an  assault  with 
such  intent  in  taciy  it  would  seem  that  there  may  be  a  convic- 
tion though  the  circumstances  be  such  that,  if  death  had  £>1« 
lowed,  the  offense  would  not  be  in  law  murder." 

The  cases  of  Sutdiffe  v.  State^  18  Ohio,  469  [51  Am.  Dec. 
459],  Nancy  v.  State^  6  Ala.  483^-  are  cited  as  sustaining  this. 
The  weight  of  authorities  clearly  establishes  that  there  is  a 
difference  between  an  intent  to  kill  and  an  intent  to  murder. 
Thus  we  think  an  intent  to  kill  may  exist  where  the  party  in« 
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tends  only  such  killing  as  amoonts  to  manslaughter.  By 
reference  to  our  acts  of  the  legislature  set  forth  above,  it  will 
be  seen  that  by  providing  for  the  punishment  of  ''all  offenses 
known  to  the  common  law/'  they  had  included  all  attempts  to 
commit  a  felony,  including  assault  with  intent  to  murder,  but 
being  desirous  that  other  intents  to  kill  should  be  punished, 
they  made  assault  with  intent  to  kill  in  cases  where,  if  the 
party  had  carried  out  his  intent,  it  would  not  have  been  mur- 
der, a  misdemeanor,  thus  making  an  assault  with  intent  to 
kill  a  statutory  offense,  and  classed  it  with  other  assaults. 

Whether  he  had  that  intent  at  the  time  of  the  alleged  as- 
sault is  a  question  of  fact  for  the  jury  to  decide;  and  in  de- 
ciding that  question  ''  the  jury  ought  to  act  upon  those  pre- 
sumptions which  are  recognized  by  the  law,  so  £Eur  as  they  are 
applicable,  and  their  own  judgment  and  experience,  as  applied 
to  all  the  circumstances  in  evidence."  In  ascertaining  the  in- 
tent, it  may,  like  malice,  be  either  express  or  implied  and  pre- 
sumed, where  tacis  authorizing  the  presumption  are  proved. 

It  may  be  said  that  this  construction  of  the  act  would  make 
justifiable  and  excusable  homicide,  or  any  other  killing,  with 
or  without  malice,  indictable,  and  therefore,  in  justifiable  hom- 
icide, a  party  may  be  convicted  for  the  intent  to  kill  when  he 
could  not  be  convicted  for  the  killing.  The  answer  to  that  is, 
the  justification  or  excuse  will  be  a  good  defense  on  the  triaL 

Under  the  view  of  the  law  entertained  by  this  court  and 
herein  expressed,  it  follows  that  we  do  not  think  the  judge  in 
the  court  below  erred  in  refusing  the  instructions  asked  by  de- 
fendant's counsel,  nor  in  the  charge  given  by  the  judge  to  the 
jury.  We  are  aware  of  the  {blcI  that  it  has  been  the  practice 
in  this  state  to  charge  the  jtuy,  on  trials  for  an  assault  with 
intent  to  kill,  that  to  convict  the  prisoner  of  that  offense,  they 
must  find,  under  the  evidence,  that  the  assault  was  committed 
with  malice,  and  under  such  circumstances  that,  had  death 
ensued,  such  homicide  would  have  been  murder.  It  is  prob- 
able the  solicitors  and  courts  have  been  led  into  this  error  by 
following  the  law  of  evidence  as  laid  down  in  Archbold's  Crim- 
inal Pleadings,  p.  432,  under  ''  indictment  to  kill  and  murder." 
By  reference  to  the  form  of  the  indictment  therein  given,  it 
will  be  seen  that  it  is  alleged  the  offense  was  feloniously,  will- 
fully, and  of  his  malice  aforethought  conunitted.  Also,  as  laid 
down  in  1  Hawk.  P.  C.  225,  under  '^  an  indictment  for  shoot- 
ing at  another."  This  offense  is  made  felony  under  the  stat^ 
ute  of  9  Gea  I,  c,  22«  known  as  the  ''Black  Act"    The  ex- 
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preaeiono  of  the  statute  are,  '^  that  if  any  pencm  shall  willfiillj 
and  malioioiisly  shoot/'  etc.  Here,  the  allegations  in  the  in- 
dictment, and  the  express  words  of  the  act,  constitute  malice 
the  essential  part  of  the  offense.  Thus  it  was  necessary  to 
prove  the  assault  committed  under  such  circumstances  that,  if 
death  had  ensued,  such  homicide  would  have  been  murder. 
But  it  will  be  seen  by  reference  to  a  note  found  in  Hawk.  P.  C. 
226,  that  it  was  held  by  the  court  in  England  that  a  shooting 
in  the  intemperance  of  passion,  upon  such  a  provocation  as 
would,  in  law,  reduce  the  crime  of  homicide  to  manslaughter, 
in  which  no  malice  can  exist,  was  not  within  the  meaning  of 
the  act. 

The  judgment  of  the  court  below  is  affirmed,  and  this  cause 
remanded  back  to  the  circuit  court  holden  in  and  for  the  county 
of  Santa  Rosa,  and  that  court  directed  to  cause  to  be  inflicted 
the  punishment  assessed  by  the  jury. 
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Adams  v.  Gxtebaed. 

[29  QboBOIA,  661.] 

Fabmoi  of  OioBOiA  Act  of  1821,  Maedto  Au  Bheaxbi 
or  Fn  onleM  some  lass  estate  be  ezpreesly  limited,  a  miRiage  aettleouBt 
oanTeyed  an  entire  legal  estate  to  a  trustee,  and  then  declared  a  tnufc  ia 
fayor  of  a  husband  and  wife,  daring  the  life  of  the  one  who  should  loogeaft 
liye;  with  remainder  to  their  children,  without  expressly  oonfining  Htm 
remainder  to  a  life  estate  in  the  ohildroi,  or  expressly  declaring  it  to  b« 
an  estate  of  inheritance  in  them.  In  1819,  the  same  parties  boaght  other 
property,  and  took  a  deed  professing  to  dedare  the  same  trusts  as  tiw 
marriage  settlement^  and  declaring  a  trust  in  fayor  ol  the  hnsband  and 
wife^  during  the  life  of  the  one  who  should  longest  Uye;  with  remahider 
to  their  children,  and  "their  heirs,**  thns  porsoing  the  intent  of  the 
riage  settlement^  bnt  using  new  words  of  expression:  HM^  that  any 
suiting  trust  which  might  haye  arisen  under  the  mairiage  aettlsineiil^ 
was  rebutted  by  the  deed  of  1819. 

WLasuLTTSQ  Trust  icat  bs  Rbbuttkd  Etxh  bt  Pabol  Dbolasixiomi  of  tiio 
person  in  whose  fayor  it  would  otherwise  be  raised. 

P088XSS10N  07  Pabtt  Holdino  undek  AHOTHn  D  ApTDun  to  f  erybod^y 
but  that  other  under  whom  he  holds. 

Squxtt  will  not  Rnjxys  from  Bab  of  SrAnm  of  toMiuauanf  oa  Hm 
ground  of  mistake^  arismg  from  mere  inaction. 

Ih  Equitt  whebb  Bjojef  IB  Sought  on  Gbound  of  Fraud  am  Mdeas^ 
the  time  constituting  a  bar  by  the  statute  of  limitations  begins  to  ma 
only  from  the  discoyery  of  the  fraud  or  mistake. 

Bgunr  will  not  RnjEyB  fbom  Qfbbatiov  of  SrATon  of  LmzrATBun^ 
where  the  bar  has  already  attached,  beforean  aotUm  hat  been oominsnoed 
in  a  court  of  law  or  a  court  of  equity. 

Bq^Jirr  WILL  HOT  Dbobxb  Ck>inrBTANOB  directed  to  be  mads  by  a  maniafa 
settiement^  when  such  settlement  operates  itMlf  aa  a  oonf^yanos^  and 
has  eyery  e£Eect  which  could  possibly  be  prodnoed  fajf  tbe  oonyvjaaoa 
which  it  diieots  to  be  madSi 
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X^uiTT  nvn  JsTEauERSB  WITH  ExBoonox  ov  Un  sr  StAnri% 

or  wny  longer  than,  there  is  eomething  for  the  trustee  to  do^  wbkh  befaif 
done^  will  produce  ft  different  result  from  the  etatuto. 

The  opinion  Btates  the  facts. 

Harden  and  WilUamSj  for  the  plaintiff  in  emr. 

Law^  Bartow  J  and  Lovdj  and  JackBoUy  contra. 

By  Court,  Stephens,  J.  The  marriage  settlement  of  1806^ 
Iwtween  Elizabeth  Haist  and  Peter  Guerard,  oonTeyed  the 
entire  legal  estate  in  the  real  and  personal  properly  to  Dr. 
Parker,  the  trustee,  and  then  declared  a  tmst  in  favor  of  the 
husband  and  wife  during  the  life  of  the  longest  liyer  of  them^ 
with  remainder  to  their  children,  without  using  words  either 
expressly  confining  the  remainder  to  a  life  estate  in  the  children, 
or  expressly  declaring  it  to  be  an  estate  of  inheritance  in  them. 
It  was  contended  that  this  settlement  haying  been  executed 
before  our  statute  of  1821,  making  all  estates  estates  in  fee 
unless  some  less  estate  be  expressly  limited,  and  using  no 
words  of  inheritance,  declared  a  trust  in  fayor  of  the  children 
tat  their  lives  only,  leaving  the  equitable  estate  which  would 
remain  after  their  death  as  a  resulting  trust  to  the  original 
owner,  Elizabeth  Haist,  or  to  her  husband,  by  virtue  of  his 
marital  rights.  It  is  useless  to  consider  the  effect  of  the  set- 
tlement by  itself,  for  we  think  the  resulting  trust  is  completely 
rebutted  by  the  deed  of  1819,  between  the  same  parties.  In 
1819  the  very  same  parties  bought  other  properly  and  took  a 
deed,  which  professes  to  declare  the  very  same  trusts  as  the 
marriage  settlement,  and  in  doing  so,  declares  a  trust  in  &vor 
of  the  husband  and  wife  during  the  life  of  the  longest  liver  of 
them,  with  remainder  to  the  children  and  ^' their  heirs" — ^pur- 
suing the  intent  of  the  marriage  settlement,  but  using  new 
language  which  shows  that  intent  to  have  been  that  the  equi- 
table fee  should  vest  in  the  children,  leaving  nothing  to  result 
to  anybody.  It  was  abundantly  shown  on  one  side  in  this 
argument,  and  not  disputed  on  the  other,  that  a  resulting  trust 
may  be  rebutted  even  by  parol  declarations  of  the  person  in 
whose  favor  it  would  otherwise  be  raised;  and  it  is  effectually 
rebutted  in  this  case  by  the  deed  of  1819.  The  equitable  fee 
went  to  the  children,  and  in  1820,  when  the  wife  died,  her 
estate  no  longer  needing  a  trustee  to  preserve  it  from  the 
marital  rights  of  her  husband,  the  whole  object  of  the  trust 
was  accomplished,  and  the  trust  itself,  therefore,  terminated, 
and  the  children  fh>m  that  time  stood  clothed  with  the  legal 

Am.  Spo.  Vol.  LXXVI— 10 


626  Adams  v.  Ousbabd.  [Georgimi 

and  equitable  fee  in  remainder,  subject  to  the  life  estate  of  the 
husband,  who  was  then  living.  One  third  of  this  vested  legal 
remainder  belonged  to  Mary  Emma  Guerard,  one  of  the  three 
children,  and  passed  under  her  marriage  settlement  with  Mr. 
Adams.  Under  the  terms  of  that  settlement,  when  Mis. 
Adams  died  in  1840,  leaving  no  issue,  Mr.  Adams  was  entitled 
to  the  whole  of  her  share  in  remainder,  and  on  the  death  of 
the  life  tenant,  Mr.  Peter  Guerard,  in  1843,  was  entitled  to  it 
in  possession  also. 

Such  being  our  opinion  of  Mr.  Adams's  right,  we  are  yet 
constrained  to  hold  thai  it  has  been  barred  by  the  statute  of 
limitations.  It  was  suggested  that  the  statute  could  not  bar 
him  if^  as  some  of  the  evidence  seemed  to  indicate,  Mr.  Boberi 
Guerard  held  the  property  after  the  death  of  Mr.  Peter  Gue- 
rard, not  as  his  own,  but  as  the  property  of  the  Guerard  estate. 
The  only  true  question  as  to  the  manner  of  his  holding  was  as 
to  its  being  adverse  to  Mr*  Adams.  The  possession  of  a  per* 
son  holding  under  another  is  adverse  to  everybody  but  that 
other  under  whom  he  holds;  there  was  no  pretense  that  the 
holding  was  under  Mr.  Adams,  and  it  was  therefixre  adverse  to 
him.  It  was  also  suggested  that  Mr.  Adams  could  not  be 
barred  because  he  was  mistaken  as  to  the  legal  effect  of  the 
fiuste.  It  was  said  that  equity  will  relieve  from  a  mistake  of 
law  as  well  as  irom  a  mistake  of  fact,  and  that  the  statute 
does  not  begin  to  run  till  the  discovery  of  the  mistake.  It  is 
too  late  to  deny  in  this  court  that  there  are  mistakes  of  law  as 
well  as  mistakes  of  f&ct,  which  will  be  relieved  in  equity;  but 
I  apprehend  relief  was  never  granted  from  such  a  mistake  as 
this.  Those  mistakes  from  which  relief  has  hem  granted 
were  mistakes  which  occurred  in  doing  something,  not  in  doing 
nothing;  they  were  mistakes  of  action,  not  of  mere  inaction. 
When  one  has  contracted  or  acted  on  a  false  assumption  of 
fact  or  of  law,  equity  may  relieve  him  from  the  effects  of  the 
action,  and  will  not  begin  to  count  time  against  him  until  the 
discovery  of  the  mistake;  but  where  he  has  simply  lain  still, 
under  a  mistaken  assumption  of  either  feu^t  or  law,  without 
having  ever  acted  at  all,  it  is  not  a  question  when  time  will 
begin  to  be  counted  against  his  relief,  but  it  is  a  case  where  no 
relief  will  be  granted  at  any  time  from  the  effects  of  his  inac- 
tion. One  of  these  effects  of  inaction  is  the  loss  of  his  right 
by  the  statute  of  limitations.  The  truth  is,  that  the  courts  of 
equity,  in  administering  relief  from  fraud  and  mistake,  a  class 
of  relief  which,  in  its  original,  at  least,  was  peculiar  to  them. 
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and  to  which  there  is  no  statntory  bar,  have  adopted  a  bar 
of  their  own,  and  in  fixing  it,  have  proceeded  on  a  different 
principle  from  the  etatates  of  limitation.  The  statutefi  in 
cases  where  they  are  applicable  count  time  from  the  begin-* 
ning  of  the  canse  of  action,  and  in  such  cases,  courts  of  equity 
apply  the  statutes  in  their  actual  terms,  but  in  cases  of  relief 
from  fraud  and  mistake  there  is  no  statute  of  limitation  appli- 
cable to  the  class  of  cases,  and  courts  of  equity,  in  adopting 
a  bar  &sr  that  class  of  cases,  count  time,  not  from  the  perpe- 
tration of  the  fraud,  or  the  occurrence  of  the  mistake  (where 
the  cause  of  action  for  relief  begins),  but  from  the  discovery 
of  the  fraud  or  mistake.  But  still  the  question  remains^ 
whether  it  is  such  a  mistake  as  will  put  a  court  of  equity  in 
motion.  When  once  in  motion,  it  will  relieve  and  will  count 
time  only  fixxm  the  discovery  of  the  mistake;  but  it  is  only  a 
mistake  on  which  there  has  been  action  that  will  put  it  in 
motion. 

Mere  inaction,  in  a  case  where  the  statute  makes  it  a  bar,  is 
a  bar  inequity,  as  well  as  at  common  law.  I  apprehend  there 
is  no  case,  certainly  no  case  was  produced  in  this  argument, 
where  a  court  of  equity  has  relieved  a  party  from  the  operation 
of  the  statute,  where  tiie  bar  had  attached,  before  the  case  was 
brought  in  some  shape,  into  a  court  of  common  law,  or  the 
court  of  equity.  Courts  of  equity  do  not  hesitate  to  protect  a 
right  which  has  become  barred  by  the  statute  of  limitations 
during  the  pendency  of  the  same  subject-matter  in  the  court 
of  equity,  but  to  relieve  from  the  bar  where  it  has  attached 
before  the  matter  is  introduced  into  either  court  would  be  to 
set  the  statute  aside.  But  it  was  further  said,  that  the  statu- 
tory period  applicable  to  this  case  is  twenty  years,  and  not 
seven  and  four  years.  The  marriage  settlement  between  Mr 
Adams  and  his  wife  directs  the  trustee,  in  the  contingency 
which  happened,  to  convey  the  estate  to  Mr.  Adams  at  the 
death  of  his  wife,  and  it  was  contended  that  the  trustee,  by 
signing  as  a  party,  promised  to  make  that  conveyance,  and  so 
was  under  an  obligation  under  seal  to  do  so.  We  think  there 
was  no  need  for  a  conveyance  from  the  trustee  to  Mr.  Adams; 
that  the  marriage  settlement  itself  operated  as  a  conveyance; 
and  that  there  being  nothing  needfdl  to  be  done  by  a  trustee, 
there  was  nothing  to  be  done,  and  that  the  office  of  trustee  was 
ended  by  the  death  of  Mrs.  Adams.  We  think  that  the  mar* 
riage  settlement  itself,  operating  as  a  conveyance  to  Mr.  Adams, 
has  every  effect  which  could  possibly  be  produced  by  the  con* 


028  Adams  tr.  Guerard.  [G^oigi^ 

veyance  which  it  directs  the  trustee  to  make,  and  &at  ther^ 
was  therefore  no  need  for  the  conveyance  by  the  trostee.  The 
case  of  Edmondson  v.  Dyson^  2  6a.  807,  was  cited  as  authority 
to  show  that  wherever  tiiere  is  a  direction  in  one  conveyance 
that  the  trustee  named  in  it  shall  make  another  conveyance^ 
he  must  do  so^  and  that  his  office  of  trustee  will  continne 
imtil  he  does  so,  whether  the  second  conveyance  will  or  not 
produce  any  different  effect  from  what  would  be  produced  by 
the  original  oonv^ance,  operating  itself  as  the  conveyance 
which  it  directs.  The  decision  is  very  far  from  going  to  such 
on  extent,  nor  has  any  decision  gone  so  far.  The  case  was  a 
devise  to  Dsnson  in  trust,  to  hold  for  Rakestraw  during  his  lift, 
and  then  to  convey  to  Rakestraw's  heirs  at  law  in  fee.  The 
question  was  whether  the  rule  in  Shelley's  Case  applied, 
uniting  both  estates  in  Rakestraw,  or  whether  the  heirs  at  law 
should  take  thc'cstate  expressed  for  them,  as  purchasers.  The 
rule  in  SheUey^s  Case  does  not  allow  the  ancestor  to  take  a  life 
estate,  and  his  heirs  at  law  to  take  a  remainder  in  fee  by  the 
same  instrument,  but  does  not  prohibit  the  ancestor  fnm 
taking  a  life  estate  Srom  one  instrument,  while  the  heirs  at  law 
take  the-  remainder  in  fee  from  another  instrument. 

Where  the  same  instrument  conveys  both  the  estates,  the 
rule  unites  them  both  in  the  first  taker,  but  where  one  instro- 
ment  convqrs  one  estate  and  another  instrument  conveys  the 
other,  the  rule  produces  no  such  union,  but  leaves  the  ancestor 
and  Idle  heirsto  take  each  the  estate  which  is  expressed  for  him 
by  the  instrument  in  his- own  favor.  The  court  held  that  the 
trustee  should  execute  the  conveyance  in  that  case  in  favor  of 
liie  heirs-  at  law,  beeause  flie  heirs  could  claim  under  that  cod* 
veyanee,  if  made  as  directed,  and  defeat  the  rule,  while  if  they 
were  left  to  claim  under  tiie  will,  they  and  their  ancestor 
would  be  claimants  under  the  same  instrument,  and  the  rule 
would  apply  and  cut  them  off  from  the  estate  expressed  far 
them  in  tiie  will.  The  conveyance  in  that  case  was  certainly 
thought  by  tiie  court  to  have  a  very  important  efiEbct,  different 
from  the  effect  of  leaving  the  heirs  to  claim  under  the  will; 
and  it  was  for  its  effect  that  the  court  ordered  the  trustee  tv 
execute  it.  If  the  oourt  had  tiiought  that  the  will,  operating' 
as  a  conveyance  to  the  heirs,  would  have  produced  the  same 
effect  as  the  conveyance,  which  the  will  directed  to  be  made  in 
tiieir  fevor,  the  conveyance  would  not  have  been  ordered,  far 
that  would  have  been  to  order  a  thing  useless  and  of  no  eflfisot 
Chancery  dispenses  with  useless  things,  and  temmurtev 
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nffice  of  flie  tnurtee  ihe  momont  that  noChing  of  effect  Temaini 
for  him  to  do,  and  leaves  the  use  to  be  executed  by  the  statnte 
of  uses,  uniting  the  legal  title  and  the  use  together.  The  courts 
of  equity  never  interfere  with  the  execution  of  the  use  by  the 
statute,  unless,  or  any  longer  than,  there  is  flometliing  for  the 
trustee  to  do,  which,  being  done,  will  produce  a  different  result 
from  the  statute.  If  A  should  convey  to  B,  in  trust  that  B 
should  convey  the  same  title  to  C,  in  trust  that  C  should  con- 
vey the  same  titie  to  D,  and  so  on  to  Y,  in  trust  that  Y  should 
convey  the  same  to  Z,  here  the  first  oonveyanoe  would  raise  m 
use  in  fieivor.  of  Z,  and  equity  would  leave  the  statute  to  execute 
it  at  once  by  uniting  the  legal  titie  with  it.  If  all  the  inter- 
mediate conveyances  should  be  made  as  directed,  they  would 
produce  at  last  the  precise  result  which  would  be  produced  by 
the  statute  without  them. 

Equity,  therefore,  simply  leaves  the  statute  to  do  its  waA^ 
and  dispenses  with  the  intermediate  conveyances,  thus  arriv- 
ing at  the  same  end  by  a  nearer  road.  So  in  Mr.  Adams's 
case,  the  marriage  settiement  did  not  in  terms  convey  to  him 
at  the  death  of  his  wife  without  issue,  but  by  directing  a  con* 
veyance  to  him  in  that  event,  it  raised  a  use  in  his  favor,  and 
the  effect  to  him  was  precisely  the  same,  whether  the  trustee 
Tetiied  from  the  same  at  her  death,  leaving  the  statute  to  ex- 
ecute the  use  by  clothing  him  with  the  legal  title  as  well  as 
the  use,  or  the  trustee  executed  the  conveyance,  which  would 
have  done  only  the  same  thing.  Therefore,  the  marriage  set- 
tlement itself  operated  as  a  conveyance  to  him  the  moment  his 
wife  died,  the  trustee  then  retired  forever  from  the  scene,  and 
Mr.  Adams  stood  clothed  with  the  legal  and  beneficial  interest 
by  operation  of  law.  His  estate  was  one  in  remainder,  but  his 
right  of  action  to  reduce  it  into  possession  arose  as  soon  as  the 
life  tenant  died,  in  1843,  and  the  Ouerards  took  adverse  pos- 
session. Not  having  asserted  his  right  in  the  personalty 
within  four  years,  nor  in  the  realty  within  seven  years,  we 
think  his  right  in  all  is  barred  by  the  statute  of  limitations. 
The  statute  being  conclusive  in  the  case  without  regard  to  the 
original  right,  the  judgment  is  affirmed. 

Judgment  aflirmed.  


'Bmsuiozsq  Tauar  mat bs KffTAiir.nigip o» RaBUiTH> »t Tamoli  BmUkr. 
S^ahan,  67  Am.  Deo.  622,  note  630|  (kborm  v.  MmUeoU,  66  Id.  406|  /rwfai  v. 
iten,  63  Id.  420. 

APVKBffli  PoesMmoN,  What  Use— Asy  to  Ctossiiiani'iMi  JVrtfv•l^tfMl^ 
▲m.  Dm.  137,  andaoto  148. 
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loHORijra^  ov  THAU  Wbiob  RmrLiB  iwnt  llMunnraii  aad  wik  cf 
diOgoioe  M  tlw  law  raquireiv  will  not  prawit  the  flpwration  of  tiM  ilatBte  cf 
Imiitfktioos:  Lexk^fion  He.  Int,  0(k  y.  Page,  66  Am.  Dm.  168^  note  IBS;  Mt 
•bo  BtU  T.  Mehen,  66  Id  829^  and  note. 

ScATon  or  LnuTATioini  doei  notb^gintonminoqiiityinitilthadMOOfgij 
nlfrand:  #\rrb  t.  JJcndernm,  61  Am.  Deo.  680^  aod  nolo  688;  684.  Hmmim 
nilo  of  law  applioi  in  oasea  of  mistaket  Siom  t.  HaXtf  62  LL  188^  and  nota 
100.  Bat  Me  ifeCVw  T.  Pumiofi,  80  Id.  103»  note  117.  Aa  to  wben  eqpd^ 
will  refoM  relief  beoaoM  of  lachee,  im  note  to  8mUk  t.  Tkim^pmm,  64  Id.  130l 

DxTiBi  TO  TBirania  lOB  Pabtioulab  PuBPooyeata  the  legal  title  in  than 
M  long  M  the  ezeoation  of  tlie  tmat  reqniiM  it»  and  no  longor:  Atoocy  t.  Itice^ 
67  Am.  Deo.  447,  and  note  460. 

The  FBoroiPAL  oabi  s  oitkd  in  Jtnkbu  t.  CWinoii  jMMtbbi  Ofmgrtgattom 
etc,  68  Ga.  126^  to  tlie  point  that  where  an  adminiatrator  hM  paid  a  debt 
baned  hj  the  atatate  of  limitationti,  equity  will  not  raiiave  beoaoM  of  igno- 
ranoe  of  the  atatate  or  ite  applioation  to  the  oaee.  The  prindpal  oaM  ia  alaa 
cited  in  J7ai^  T.  AmMcI^  14Fla.  170»  to  the  point  that  a  party  antering  u^ 
dir  an  ezeoatocy  oontraot  to  parohaM  land  maj  ahraya  hold  aduatadly,  aa 
agidnat  all  pennna  hut  Ua  vandor. 
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t»OaoBoiA,  938b] 

KfUiucu  or  OmnEAL  CSba&aocib  or  Wm  for  virtna  and  cliaaftity» 
lapntatioB  in  thla  reipeot  having  been  impeaohad,  ia  adrnJariWa  on  Iba 
trial  of  her  hoaband  for  ahooting  at  one  who  hM  attempted  to  oommit  a 
rape  npon  her. 

Iv  BvBBAJBTD  OB  Fathib  Qbooib  AT  Ohb  wIio  IB  attempting  to  oommit  a  rape 
upon  hia  wifeor  dan^ter  and  lula  to  kill  him,  he  is  not  liable  to  eonrio- 
tion  nnder  theOeorgia  aot  of  1866  providing  that  any  peraon  iHio  ahall 
be  guilty  of  ahooting  at  aaothflr,  ezoept  in  aelf-defenae^  with  a  gnn»  piatol» 
or  other  inatrament  of  like  kind*  shall,  on  oomviction,  be  poniahod  by  fine 
and  imprisonment. 

UlnnB  Final  Ctoa  ov  OacooxAy  wbkbb  Hubbavd  d  oh  Tbial  for  the  kin* 
ing  of  one  who  hM  attempted  to  oommit  a  rape  npon  the  former'a  wifs^  it 
ia  a  qaeation  of  fact  for  the  Jnry  whether  the  eircnmatanoM  of  aggniva- 
tion  attending  the  killing  were  sooh  m  would  Joatity  one  in  takiqg  the 
life  of  another. 

Ar  Tbial  of  Huibavd  bob  SHOomro  at  Qin  iHio  hM  atten^ted  to  oomaift 
a  rape  upon  the  former's  wife,  the  faots  attending  the  ■esanlt  i^oa  the 
wife  should  be  givenin  proof  to  the  jury,  althooghthe  ahootnog  oonniiad 
on  the  morning  suooeeding  the  night  of  anoh  aasanlt 

Thx  Opinion  states  tiie  fiacts. 

MiUen  <md  Jaektofij  for  the  plaintiff  in  enw. 
The  aUomey'feneral^  eonira. 
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By  Court,  LuicpKiNy  J.  Ought  the  testfanony  of  George  A. 
OateSy  as  to  the  general  character  of  Mrs.  Biggs  for  virtue  and 
chastity,  to  have  been  rejected? 

Her  reputation  in  this  respect  had  been  implicated  both  by 
the  conduct  and  evidence  of  Bleazer  M.  Parish.  And  if  she 
was  the  woman  he  took  her  to  be,  the  conduct  of  her  husband 
would  have  been  less  justifiable  in  resorting  to  the  means  he 
did  to  rescue  and  protect  her  from  insult  and  importunity. 
We  hold,  therefore,  that  the  proof  should  have  been  received. 

The  ninth  charge  given  by  the  presiding  judge  to  the  jury 
was  in  these  words:  *'That,  although  the  shooting  at  another 
might,  if  it  resulted  in  death,  be  justifiable  homicide,  yet,  if 
death  did  not  ensue,  it  would  be  a  crime  under  the  act  of  1856, 
unless  it  were  done  in  self-defense." 

Such,  we  concede,  is  the  letter  of  the  third  section  of  the 
act  of  1856.  It  provides  that  from  and  after  its  passage 
"any  person  who  shall  be  guilty  of  the  offense  of  shooting  at 
anotiier,  or  at  any  slave,  or  free  person  of  color,  except  in  his 
own  defense,  with  a  gun,  pistol,  or  other  instrument  of  the  like 
kind,  shall,  on  conviction,  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars,  and  imprisoned  not  less  than  twelve 
months,  or  confinement  in  the  penitentiary,  at  the  discretion  of 
the  court:"  Pamph.  Acts,  1855-6,  p.  265. 

By  the  penal  code,  it  is  justifiable  homicide  to  kill  another, 
not  only  in  self-defense,  but  in  the  defense  of  one's  habitationi 
property,  or  family,  against  one  who  manifestly  intends  to 
commit  a  felony  on  either.  Can  it  be  believed  that  the  legis- 
lature intended  that  if  a  husband  or  father  shoots  at  one  who 
is  attempting  to  commit  a  rape  on  his  wife  or  daughter,  and 
fails  to  kill  him,  he  is  liable  to  be  convicted  under  this  act, 
and  imprisoned  in  the  penitentiaiy?  Never,  we  apprehend. 
The  effect  of  such  a  construction  would  be  too  monstrous. 
We  must  deviate,  then,  from  the  letter  of  the  law,  seeing  that 
if  literally  interpreted,  it  leads  to  such  absurd  consequences, 
upon  the  same  principle  that  it  was  decided,  after  long  debate, 
that  the  Bolognian  law,  which  enacted  that  whoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost 
severify,  did  not  extend  to  the  surgeon  who  opened  the  vein  of 
a  person  that  fell  down  in  the  street  in  a  fit. 

If  it  be  justifiable  homicide  to  shoot  down  a  burglar  who 
forcibly  invades  your  house,  with  intent  to  commit  a  felony, 
an  it  undoubtedly  is,  and  yet  if  you  fail  to  kill  him  you  subject 
yourself  to  the  penalty  of  the  act  of  1856,  the  title  of  the 
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statute  dumld  be  amended.  It  should  be,  ^An  act  to  en* 
CGorage  good  shooting."  And  yet  it  would  seem  to  be  peseed 
for  the  purpose  of  preventing  shooting  altogether,  except  in 
oases  of  self-defense. 

His  honor,  the  presiding  judge,  charged  the  jury,  ''that 
under  no  circumstances  of  aggravation,  however  gross  and 
direct,  would  a  man  be  justifiable  in  taking  the  life  of  another 
who  attempts  the  seduction  of  his  wife." 

This  instruction  brings  up  broadly  the  meaning  of  thu 
sixteenth  section  of  the  fourth  division  of  the  penal  code. 
After  treating  of  the  various  grades  of  homicide,  murder, 
manslaughter — voluntary  and  involuntary  and  justifiable— it 
is  provided  that  '^all  other  instances  which  stand  upon  the 
same  footing  of  reason  and  justice  as  those  enumerated  shall 
be  justifiable  homicide." 

What  is  the  meaning  of  this  section?    It  signifies  something. 
And  it  is  the  duty  of  the  courts  to  give  it  eflfect    It  has  been 
suggested  that  to  bring  cases  within  this  provision  they  must 
be  accompanied  with  force.    But  has  the  legislature  so  limited 
it?    Is  it  not  more  reasonable  to  suppose  that  it  was  their 
purpose  to  clothe  the  juries  in  criminal  cases,  in  which  they 
are  made  the  judges  of  the  law  as  well  as  the  facts,  with  large 
discretionary  powers  over  this  class  of  offenses;  and  leave  it 
with  them  to  find  whether  the  particular  instance  stands  on 
the  same  footing  of  reason  and  justice  as  the  cases  of  justifiable 
homicide  specified  in  the  code?    Has  an  American  jury  ever 
convicted  a  husband  or  fiEither  of  murder  or  manslaughter  for 
killing  the  seducer  of  his  wife  or  daughter?    And  with  this 
exceedingly  broad  and  comprehensive  enactment  standing  on 
our  statute-book,  is  it  just  to  juries  to  brand  them  with  perjoiy 
for  rendering  such  verdicts  in  this  state?    Is  it  not  their  right 
to  determine  whether,  in  reason  or  justice,  it  is  not  as  justifi* 
able  in  the  sight  of  heaven  and  earth  to  slay  the  murderer  of 
the  peace  and  respectability  of  a  feunily  as  one  who  forcibly 
attacks  habitation  and  property?    What  is  the  annihilation 
of  houses  or  chattels  by  fire  and  faggot  compared  with  the 
destruction  of  female  innocence;  robbing  woman  of  that  price- 
less jewel  which  leaves  her  a  blasted  ruin,  with  the  moumfiil 
motto  inscribed  upon  its  firontals,  ^'Thy  glory  is  departed  "f 
Our  sacked  habitations  may  be  rebuilt,  but  who  shall  repair 
this  moral  desolation?    How  many  has  it  sent  suddenly,  with 
unbearable  sorrow,  to  their  graves? 

Tp  what  has  society  a  deeper  concern  than  in  the  proleotioii 
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of  female  ptulfy  and  the  marriage  relation?  The  wife  cannot 
mmender  herself  to  another.  It  is  treason  against  the  conjugal 
lights.  Dirty  dollars  will  not  compensate  for  a  breach  of  the 
nuptial  ^row.-  And  if  the  wife  is  too  weak  to  save  herself,  is  it 
not  the  privilege  of  the  jury  to  say  whether  the  strong  arm  of 
the  husband  may  not  interpoeCi  to  shield  and  defend  her  from 
pollatioii? 

FinaUy,  the  coort  charged  the  jory  ''that  whatever  may 
hft^e  occurred  on  the  night  previous  to  the  difficulty  at  the 
breakfast  table,  it  could  not  amount  to  a  justification  or  excuse 
for  the  act  of  shooting,  the  morning  after  the  difficulty." 

And  this  instruction  was  based,  no  doubt,  upon  the  idea 
that  sufficient  time  had  elapsed  for  passion  to  subside,  and  for 
reason  to  resume  her  sway. 

In  many  cases,  this  doctrine  is  true;  but  we  cannot  think 
it  a  sound  proposition,  under  the  fects  and  circumstances 
which  surrounded  these  parties.  The  husband  had  heard  and 
seen  the  personal  indignity  offered  his  wife  the  night  before. 
He  i)ermitted  Parish  to  escape,  with  threats  of  punishment 
should  he  remain  in  the  city.  The  very  next  morning,  at 
the  break&st  table,  he  unblushingly  resumes  his  seat  in  the 
immediate  neighborhood  of  his  intended  victim.  Was  it 
human  to  keep  cool  in  such  a  situation?  To  see  the  man 
who  had  attempted  to  desecrate  the  family  altar  the  night 
hoSoate  seat  himself  within  two  chairs  of  his  wifel  And  was 
it  not  right  and  proper,  in  order  to  account  for  his  violence, 
to  give  in  proof  to  the  jury  the  occurrences  of  the  preceding 
evening?  To  shut  out  the  scene  which  transpired  in  the  bed- 
chamber is  to  deprive  the  jury  of  the  power  of  appreciating 
the  transport  of  passion  kindled  in  the  bosom  of  Biggs  by  the 
presence  of  Parish. 

With  our  view  of  the  law,  we  feel  coDStrmined  to  award  a 
new  trial  in  this  case. 

Judgment  reversed. 

Is  CsofDrAL  TwoaooramB,  Jmm  abm  JvMm  aw  Faois:  Xeaier  ▼. 
AW^  68  AnL  I>eo.  S60;  ififcA00  ▼. /Sfatffl^  t»  U.  409^  Hid  notes  to  t^ 

HamoroB  wul  hot  bi  Rkubbsd  to  Fbsvioub  Maijit^  but  to  present 
pto^ooetioiiy  when:  State  t.  JchMon,  64  Am.  Deo.  662.  And  in  eeeee  ci 
Ik— "^^<>,  any  fact  la  zeleTant  eridenoe  idiioh  tends  to  prove  the 
wal  motJTO  in  kJUing  deeeasedi  ^ote  t.  5«ri^  62  Id.  71),  and  note  714. 
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[an  obobsia,  74] 

Him  AT  L4W  OF  D9CIASID  IsTBTAxm  OAV  llAonAnr 
ooTvr  poawiiion  of  land  of  which  he  died  leiaed. 

Cousr  OF  Equitt  will  Bhjoin  Action  of  Bjaonoarr  vr 

•gunst  pefMQ  »^«<r'^g  and  ^^M^wg  posnanon  adwnelyaftar  tiis  daslii 

of  tfaa  Intoatate,  where  the  her  of  the  atotate  of  lumtetiona  has  attadied 

before  eonmwioeinwit  of  anit  or  grant  of  adminiatfatioa, 

debta  of  the  eatate^  nor  diatribation  neeeeaaiy,  and  thenlore  no 

lor  not  applying  for  admhiiBtgation  in  proper  timfl^  or  ooaonMOofaig  aoil^ 

if  adminiatration  ia  nnneoeaiary. 

Bill  for  injunction.  The  bill  alleged  that  Jane  L.  Mitehell, 
the  complainant,  had  held  possession  of  the  propefty  in  ocmr 
troversy,  nnder  a  sheriff's  bargain-and-sale  deed,  fifom  1837 
to  1849,  continuously  and  adversely;  that  Thomas  J.  Mur- 
dock,  as  administrator  of  Elizabeth  Bxown,  under  letters  of 
administration  obtained  in  1849,  claiming  such  land  to  be 
part  of  the  estate  of  his  intestate,  commenced  an  action  of 
ejectment  against  the  complainant  for  the  recovery  of  the  land 
and  mesne  profits;  that  said  Elizabeth  Brown  died  in  1836^ 
leaving  no  debts  unpaid,  and  but  one  child  and  heir  at  law; 
and  that  therefore  said  administration  was  unnecessary  either 
to  pay  debts  against  her  estate,  or  to  make  distribution  thereof; 
that  there  was  nothing,  and  had  been  nothing,  to  hinder  or 
prevent  the  heir  at  law  of  Elizabeth  Brown  firom  asserting  her 
right  to  said  land,  and  that  as  she  had  faOed  to  do  so,  the 
complainant  had  a  perfect  titie  to  the  land  by  the  statute  of 
limitations  and  adverse  possession.  The  answer  admits,  sub- 
Btantially,  the  facts  set  forth  in  the  bill.  Verdict  and  decree 
were  given  for  complainant.  Defendant  excepted.  Tbefiatfaer 
Caots  appear  in  the  opinion. 

Irwin  and  Lester^  for  the  plaintiff  in  enoK. 
A,  J.  Ha/Mdl^  wnira* 

By  Court,  Lyon,  J.  Upon  the  death  of  Elisabeth  Brown, 
the  drawer  and  grantee  of  the  lot  in  controversy,  the  titie  waa 
cast  upon  Mary  Cross,  the  only  child  of  the  intestate,  and  her 
husband,  James  Cross,  as  the  only  heir  at  law  of  said  intes- 
tate,  subject  only  to  the  payment  of  debts  of  intestate;  and  as 
there  were  no  debts,  the  whole  titie  vested  absolutely  in  them 
without  the  necessity  of  administration.  Adverse  possession 
to  this  titie  commenced  in  1827,  during  the  life  of  Maiy.    She 
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and  her  husband  oould  hate  maintained  qectment  for  its  re- 
eovery  against  the  tenant:  CarfMen  t.  Bailey^  8  Oa.  108;  see 
also  Wellbom  ▼.  Weaver,  17  Id.  270  [68  Am.  Dea  235].  Upon 
the  death  of  Maiy,  the  daughter  and  wife^  sabseqnentljy  in 
1840y  whatever  title,  equity,  or  interest,  she  might  haye  had  in 
the  land  during  the  coverture,  by  reason  of  her  husband  not 
having  reduced  the  same  into  his  actual  possession  (see  Chap- 
peU  V.  Caueay,  11  Id.  28),  vested  absolutely  in  her  husband, 
James  Cross:  Bryan  v.  Sooksj  25  Id.  624  [71  Am.  Dec.  194]- 
Here,  then,  was  the  legal  title  to  this  land  from  1840  to  1849, 
in  James  Gross,  with  an  adverse  possession  under  a  claim  of 
right,  supported  by  a  paper  title,  running  all  the  time,  not  only 
against  his  title,  but  all  the  world.  What  prevented  him  finom 
bringing  Ms  action  of  ejectment  for  the  recovery  of  the  posses- 
sion during  all  this  time?  If  it  be  replied  that  he  could  only 
sue  as  administrator  on  the  estate  of  his  wife,  we  answer  that 
is  not  so  certain.  What  is  the  necessity  of  an  administration 
mider  the  circumstances?  No  distribution  is  to  be  made,  no 
account  to  be  taken  or  rendered;  then,  why  administer?  He 
is  the  heir  at  law.  Again:  nearly  twenty  years  have  elapsed 
since  the  death  of  his  wife — ^what  evidence  have  we  that  no 
administration  has  been  had  on  her  estate?  But  allow  that 
an  administration  was  necessary,  and  that  none  has  been  had, 
we  ask  why  Cross,  the  heir  at  law,  did  not  administer  and 
assert  his  right  before  the  statutory  bar  attached?  What  ob- 
stacle was  there  to  an  administration?  None  whatever;  and 
his  failure  to  administer,  even  if  that  was  necessary,  in  time, 
Is  as  fatal  to  his  right  to  recover  as  the  failure  to  bring  his 
action  within  the  statutory  period.  Shall  he  be  permitted  to 
slumber  over  his  rights  until  the  claims  of  third  persons  have 
ripened  into  a  paramount  titie?  until  the  rights  of  innocent 
and  bona  fide  purchasers  have  attached,  and  then  do  indirectiy 
through  this  otherwise  unnecessary  administration  what  he 
oould  not  do  himself  directiy?  We  apprehend  not.  This 
question  has  been  frequentiy  before  this  court,  and  as  often 
decided  by  it,  that  a  court  of  equity,  under  the  circumstances, 
would,  by  iiyunction,  protect  the  occupant  from  such  action. 
In  Holland  v.  JoneHn,  7  Ga.  591,  one  Studstill,  who  was  the 
owner  of  the  lot  in  dispute  at  his  death,  died  intestate  in  1820, 
leaving  all  of  his  children  and  heirs  at  law  of  age.  Subse- 
quently, Jonekin  held  the  lot  adversely  more  than  seven  years. 
Holland  took  out  letters  of  administration  on  the  estate  of 
Btudstill  in  1846,  and  brought  ejectment  against  Jonekin  foi 
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ihe  reoTTery  of  the  lot.    Jonekin  filed  his  bill,  aettdng  up  these 
facts,  and  prayed  a  perpetual  injunction. 

Judge  Lumpkin,  who  pronounced  the  opinion,  says:  ^  I  am 
happy  to  find  that  my  brethren  are  quite  clear  that  equity  will 
interpose  to  i«otect  the  occupant  under  the  facts  set  £6rth  in 
this  bill  It  would  be  a  palpable  firaud  on  the  law  to  permit 
tl  e  hours  to  do  that  indirectly^  under  color  of  an  administrar 
tion,  which  they  hare  lost  the  right  to  do  directly/'  In  TToof- 
foll  y.  B^atiy^  18  Ga.  623,  which  was  a  bill  filed  for  the  same 
purpose,  the  court  say;  ^In  1852,  £arty-two  years  after  the 
adverse  possession  be^m,  James  Beatty  administers  upoa  the 
estate  of  Andrew  McNedy,  with  no  debts  to  pay,  and  com- 
mences his  suit  at  law  to  recover  the  property  for  the  purpose 
of  distribution.  And  this  injunction  is  prayed  for  to  restrain 
the  action.  We  are  fully  satisfied,  under  the  fia^ts  and  drcum- 
stances  of  this  case,  that  the  injunction  should  have  been 
granted."  In  support  of  that  decision,  this  court  refers  to 
Wagner  v.  Bairdj  7  How*  284,  in  which  the  supreme  court  of 
the  United  States  lays  down  the  principle  thus  broadly:  "  Long 
acquiescence  and  laches,  by  parties  out  of  possession,  are  pro- 
ductive of  much  hardship  and  injustice  to  others,  and  cannot 
be  excused  but  by  showing  some  actual  hindrance  or  impedi- 
ment. The  party  guilty  of  such  laches  cannot  screen  his  titte 
from  the  just  imputation  of  staleness,  merely  by  the  allegaticm 
of  an  imaginary  impediment  or  technical  disability."  ^'  What," 
says  this  court  in  applying  the  principle  to  the  facts  in  Woiir 
folk  V.  Beattyy  impra,  ''is  the  pretense  upon  which  the  great 
hardship  and  gross  injustice  in  recovering  this  property-  from 
these  bona  fide  purchasers  sought  to  be  justified  7  That  no 
administration  has  been  taken  out  upon  the  estate  of  old  An- 
drew McNeely.  Why  did  not  the  heirs  force  one  forty  years 
previously  ?  Is  not  this,  in  the  language  of  the  authority,  an 
imaginary  impediment,  a  mere  technical  disability?  There 
was  no  greater  obstacle  then  than  now.  If  a  disability  ezistedy 
it  was  voluntary  and  self-imposed." 

So  we  say,  again,  in  this  case.    The  deoree  of  perpetual  in* 
junction  must  be  affirmed. 

Thi  PBurciPAL  0A8S  m  CTSMD  m  Poffm  T.  Ormomdf  9d  OtL  808^  U>  ^b»  ptb/A 
that  when  an  acfeum  of  a jeotmoni  is  bron^i  by  an  adminigtntor,  wad  liie  d»- 
leadant  aeti  up  title  by  preicriptioiiy  be  may,  to  maintain  ao^  titles  ahow 
that  the  deoedent  left  no  dAbta^  and  that  liie  baira  at  law  mf  aU  of  a^a  aft 
the  death  of  the  Inteatate. 
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Spraybebby  V.  Mbbk. 

[10  OioBaiA,  n.] 
Wiwm  o  Soi  Jmui^  IB  TO  Sim  vob  Ditobob,  aad  may,  withoiit  hk 
charge  her  hmbMid  with  the  real  valne  of  the  aerTioee  of  other 
neoenary  to  her  in  the  oondnot  of  the  suit. 

AssuHPBiT.    The  opinion  states  the  facts. 

Martin^  by  Eztardj  for  the  plaintiff  in  error. 
No  appearance  for  the  defendant  in  error. 

By  Court,  Stephens,  J.  The  nonsuit  was  granted  In  this 
case  upon,  the  ground  that  a  man  cannot  be  chargeable  for  the 
services  of  a  lawyer  in  bringing  a  suit  against  himself  without 
his  consent.  This  is  undoubtedly  true  as  a  general  principle^ 
but  we  think  that  a  suit  by  the  Tdfe  for  a  divorce  must  be  es« 
oepted  firom  its  operation  from  the  necessity  of  the  case.  As 
to  this  one  matter  of  a  suit  for  a  divorce  the  wife  is  6ui  jwrUf 
having  a  clear  right  to  institute  and  conduct  that  kind  of  a 
suit  independently  of  her  husband's  consent.  But  this  right 
is  practically  denied  to  her  if  she  can  command  no  means  of 
paying  the  agents  who  are  necessary  to  the  conduct  of  the  suit. 
Therefore  it  is  that,  quoad  hoCj  she  may  charge  the  common 
funds  of  herself  and  husband  in  his  hands.  But  as  this 
power  on  her  part  is  founded  on  the  necessity  of  the  case,  so 
its  extent  does  not  exceed  the  demands  of  the  necessity;  and 
therefore,  she  can  charge  the  common  funds  (or  her  husband, 
which  is  the  same  thing  in  effect)  only  with  the  real  value  ojf 
such  services  as  she  may  procure,  and  not  with  the  price  which 
she  may  fix  on  them  by  her  contract.  Upon  these  views  ii 
founded  the  constant  practice  of  the  courts  in  granting  alimony 
to  the  wife  during  the  pending  of  her  suit  for  a  divorce,  and 
in  embracing  her  counsel  fees  in  the  allowance.  It  is  worthy 
of  remark  that  her  counsel  fees  are  allowed  as  a  part  of  her 
necessary  maintenance,  and  are  allowed  before  it  is  ascertained 
whether  she  has  valid  ground  for  a  divorce  or  not. .  They  are 
allowed  as  the  necessary  means  of  testing  that  question,  a 
question  which  every  wife  has  a  right  to  test  whenever  die 
pleases.    Pro  hoe  viee^  she  is,  wh  modo^  a  feme  9ole. 

As  to  the  settlement  which  took  place  in  this  case  between 
the  husband  and  wife,  after  she  had  got  the  services  of  her 
counsel,  it  is  scarcely  necessary  to  remark  that  the  counsel, 
after  having  acquired  a  ri^t  to  compensation  for  his  servioea 
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by  rendering  them  at  the  request  of  the  wife,  could  not  be  ael^ 
tied  oat  of  that  right  by  arrangement  to  which  he  wme  no  paity. 
Judgment  reversed. 

Xb>  fhdgipal  OAsa  is  dotinouibhsd  in  €fhmrm  Al(  00  Chu  98^  whim% 
ft  !■  nid  that  ths  rnling  in  the  principal  otae^  tiiai  awife  wmjtSbargb  her  hue- 
hand  with  the  Talne  of  eervioee  rendered  neoeeniy  to  her  in  the  proeecoticn 
of  a  eait  for  divorce,  will  he  upheld  in  an  acUon  for  the  recovery  of  the  valae 
of  raoh  urvioea,  brooght  after  the  divoroe  eoit  ia  at  an  end;  hat  that  if  the 
aotioa  be  hroofl^t  daring  the  pendeniy  of  the  divoroe  aoit^  anoh  rale  doeo  nel 
■pply,  as  relief  might  be  had  by  meaae  of  a  olaim  lor  aUmoaj  ia  the  dberot 
nik 


GOOFBB   V.   MULLDTO. 

[10  GaoanA, !«.] 
DociBDni  TBUiT  Sanrsnr  oanior  Rboovbb  of  Hisna  lor  eaanqaeaooo  of 

fellow-oervant'a  nigligonoe»  ia  not  applicable  to  a  oeae  where  liie  reqiective 

Bitaations  of  the  ■ervants  allow  no  o^portonity  for  liie  ezertioQ  of  a 

mntoal  inflnnnoe  upon  each  other^a  carefohieai. 
Lr  Aoooir  roa  FESsoaix  lajuans,  Pbouniabt  Loss  ia  not  liie  eoto  neeaore 

of  compenoation,  bat  damagea  may  be  allowed  for  phyiioal  aoilRuig 

endured*  and  even  for  mental  agony. 
VaB3>iOT  WILL  vov  Bi  SsT  AsiDS  AS  CoanuxT  TO  BvLUiMUB  baooaee  it 

conflicta  with  the  evidence  of  a  witneaa  who  had  a  ateong  motive  to  taelify 

aa  he  did* 

AcnoN  by  James  MuUins  against  James  F.  Cooper,  super- 
intendent of  the  Western  and  Atlantic  Railroad,  to  recover 
damages  for  personal  injuries  resulting  from  a  coUiBicm  ol 
trains  on  said  road*  The  facts  of  the  collision  are  that  said 
company  desiring  an  engineer  and  engine  to  help  in  moving 
cars  to  another  road  known  as  the  Georgia  road,  and  not  having 
sufficient  power  of  their  own,  apjilied  to  the  Qeorgia  road 
tlierefor,  and  plaintiff,  in  the  employ  of  the  Qeorgia  railroad 
at  the  time,  was  selected  and  sent  with  an  engine  to  do  what 
was  necessary  on  the  other  road,  he  consenting  to  do  so.  Such 
service  was  not  a  gratuity,  but  the  Georgia  railroad  expected 
to  be  paid  therefor,  as  had  been  done  befivre  in  similar  emer- 
gencies. While  plaintiff  was  making  the  trip  with  a  tnun  of 
cars,  which  was  subject  alone  to  the  orders  of  the  Western  and 
Atlantic  road,  the  train  collided  with  an  earth  train  on  the 
track.  Plaintiff  claims  that  though  he  was  somewhat  behind 
time,  he  had  the  right  of  the  track,  and  that  the  earth  train 
was  wrongfully  on  the  track  by  reason  of  the  negligence  of  one 
Cole,  a  servant  of  defendant,  who  had  control  of  said  train. 
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Cole's  deposition  was  read  on  the  trial.  He  testified  to  the 
effect  that  haying  waited  beyond  the  schedule  time,  and  find- 
ing that  the  plaintiff's  train  did  not  come,  and  that  the  water 
in  the  engine  of  the  earth  train  was  giving  out,  he  sent  the 
latter  to  the  station  to  water;  that  about  fifteen  minutes  after 
it  started,  he  saw  plaintiff's  train  coming,  and  signaled  to 
him  that  the  earth-train  engine  was  gone,  and  made  the  signal 
to  stop,  and  that  as  the  train  passed  he  called  aloud  and  told 
plaintiff  that  the  way  engine  was  on  the  track;  that  plaintiff 
then  made  a  sign  which  he  understood  to  mean  that  plaintiff 
would  run  the  earth  engine  to  the  next  siding;  that  plaintiff 
ditfegarded  the  signal  to  stop;  and  that  the  collision  oocurred 
shortly  after,  about  three  miles  from  where  the  witness  was. 
On  closing  the  testimony,  defendant  asked  the  court  to  charge 
that  if  plaintiff  had  hired  himself  to  the  Georgia  railroad, 
and  that  road,  with  his  consent,  had  hired  him  to  the  defend- 
ant, for  the  service  in  which  the  injury  occurred,  he  was  de- 
fendant's servant.  The  court  gave  the  instruction  with  the 
qualification  that  '^if  the  plaintiff  was  in  the  employment  of 
the  Georgia  Railroad  Company,  and  engaged  in  the  business 
of  that  road  for  its  benefit,  and  paid  by  that  road  for  his 
services,  the  fiict  that  he,  during  that  trip,  was  subject  to  the 
orders  of  defendant,  and  the  fact  that  defendant  paid  the 
Georgia  railroad  for  his  services,  would  not  constitute  plaintiff 
the  servant  of  defendant,  so  as  to  bar  his  right  to  recover  for 
injuries  he  received  by  the  gross  neglect  and  misconduct  of 
defendant's  employees,  committed  by  them  in  the  service  of 
defendant."  Defendant  excepted  to  this  charge.  The  remain- 
ing facts  are  stated  in  the  opinion.  The  jury  fiiund  for  plain* 
liff  three  thousand  five  hundred  dollars. 

Olewn  and  Cooper^  and  Bleehleyy  tor  the  plaintiff  in  eiror.  . 
J.  M.  Calhowi  and  WUUam  Etzardj  ewdm. 

Bj  Court,  Stephens,  J.  The  general  rule  is,  that  whoever 
is  injured  by  the  negligence  of  a  servant  in  his  master's  busi- 
ness is  entitled  to  redress  from  the  master.  The  railroad,  in 
this  case,  claims  an  exception  against  other  servants  of  the 
same  master.  Such  an  exception  has  been  recognized  in  some 
modem  cases,  but  when  confined  within  the  reason  on  which 
it  is  founded,  it  can  have  no  application  to  this  case.  That 
reason  is  one  of  public  policy,  to  secure  to  the  public  a  more 
fidthful  service  firom  employees  on  railroads,  steamboats,  and 
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other  branches  of  business  wherein  ihe  safety  and  property  of 
the  public  are  involved,  by  making  it  the  interest  of  each  one 
of  such  employees  to  look  after  and  enconrage  the  carefdlness 
and  fidelity  of  all  the  rest.  This  reason  can  have  no  applica- 
tion to  employees  whose  situations  allow  them  no  oonneetiw 
influence  over  each  other.  The  exception  operates  as  a  pen- 
alty; and  to  impose  the  penalty  when  there  is  no  opportunity 
of  exercising  that  supervising  care  which  it  is  intended  to  en- 
force is  sheer  cruelty.  In  the  case  of  Scfidder  v.  Waodbriige^ 
1  Oa.  195y  this  court  held  that  the  exception  did  not  extend  to 
slaves,  because  slaves,  from  their  «tatiM,  were  incapable  of  in- 
fluencing their  associate  employees  towards  fidelity  and  care 
in  the  common  business.  Nor  can  it  be  extended  to  other 
employees  who  fix>m  any  cause  are  not  in  a  situation  to  exert 
such  an  influence  on  their  fellows.  It  follows,  therefore,  that 
the  cases  to  which  this  exception  applies  are  only  those  where 
the  servant  receiving  the  injury  is  engaged  with  the  servant 
inflicting  it  in  a  common  business  where  he  has  an  opportu- 
nity  to  exercise  a  preventive  care  over  his  ne^igenoe.  In  this 
case,  the  person  whose  negligence  produced  the  injury  was  on 
one  train  of  cars,  and  the  person  who  was  injured  was  on  an- 
other train,  and  had  not  the  slightest  possible  opportunity  of 
preventing  the  other's  carelessness.  To  hold  the  employees  on 
difierent  trains  of  cars  responsible  for  the  carefulness  of  each 
other,  seems  to  me  about  as  reasonable  as  it  would  be  to  ex« 
act  such  a  mutual  responsibility  between  employees  on  difier- 
ent railroads,  or  in  difierent  quarters  of  the  earth,  beeanse  they 
might  happen  to  be  all  servants  of  the  same  master.  The  rea- 
son of  the  exception  is  to  make  each  employee  a  help  to  the 
carefulness  of  the  rest;  and  where  that  object  cannot  be  accom- 
plished, the  exception  ought  to  cease,  and  the  general  rule  of 
giving  redress  against  the  master  to  everybody  who  may  be 
injured  by  the  negligence  of  his  servant  in  the  performance  of 
his  business  ought  to  prevail  But  it  is  not  even  true  that  the 
two  employees  in  this  case  were  servants  of  the  same  master. 
The  argument  of  the  case  mainly  turned  on  this  point,  and 
therefore  I  will  devote  a  few  words  to  it,  though  notice  of  it  is 
rendered  unnecessary  by  the  preceding  view.  One  of  the  en* 
gineers  was  in  the  pay  of  the  Western  and  Atlantic  Bailtoad, 
and  the  other,  MuUins,  who  was  injured,  was  in  the  pay  of  the 
Georgia  railroad,  and  at  the  very  time  when  he  was  hurt  was 
doing  a  job  for  which  the  Georgia  railroad,  and  not  bimselt 
was  to  receive  pay  from  the  other  road.  The  Georgia  road  fur- 
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Dished  to  the  jCher  an  engine  and  engineer— 4hat  is  to  Bay^  a 
team  and  driTcr — ^for  a  single  occasion. 

Whose  servant  was  that  driver?  In  the  case  of  Laugher  v. 
Pointer  J  6  Barn.  &  Cress*  547,  a  stable-keeper  had  hired  a  team 
and  driver  to  another  person  for  a  day,  and  the  question  was, 
Whoee  servant  was  the  driver?  The  coort  of  king's  bench  were 
eqnaUy  divided,  but  Judge  Story,  in  a  note  to  section  4536  of 
his  work  on  agency,  says  that  all  the  subsequent  cases  have 
followed  the  opinion  of  those  who  held  that  the  driver  was  the 
servant  of  him  who  had  furnished  him,  and  in  whose  pay  he 
was,  and  not  of  him  who  had  him  but  for  a  single  occasion, 
who  had  no  part  in  selecting  him,  and  who  was  under  no  obli- 
gation to  pay  him.  The  parallel  between  that  case  and  this 
seems  to  be  complete.  For  these  reasons,  a  majority  of  the 
court  think  that  the  doctrine  relating  to  servants  of  ttie  same 
master  is  not  applicable  to  this  ease,  and  that  the  charge  asked 
on  it  might  have  been  refused  instead  of  being  merely  modified 
as  it  was  by  the  judge. 

The  errors  assigned  upon  the  refusal  of  the  judge  to  charge 
that  some  pecuniary  damage  must  be  proved,  and  upon  the 
ezcessiveness  of  the  damages  found,  may  be  considered  together, 
for  the  same  view  covers  both.  Surely  there  ought  to  be  some 
compensation  for  the  su£Eering  endured.  The  pain  from  the 
wounds  must  have  been  great,  and  the  dread  of  the  approach- 
ing collision  between  the  two  engines,  though  brief,  must  have 
been  terrible.  Mental  agony  has  been  known  to  turn  a  head 
gray  in  a  night,  and  gray  hairs  are  often  but  the  effervesence 
of  some  great  mental  anguish.  Shall  all  compensation  be 
denied  to  such  suffering  merely  because  there  can  be  no  ade- 
quate compensation?  We  think  not. 

The  ground  that  the  verdict  was  contrary  to  the  evidence 
rests  upon  its  conflict  with  the  testimony  of  Cole,  tending  to 
show  that  the  accident  was  caused  partly  by  negligence  of  the 
plaintiff  himself.  The  engine  which  was  in  the  wrong  place 
had  been  put  there  by  Cole's  order,  and  he  therefore  testified 
under  a  strong  motive  to  lighten  the  blame  in  that  quarter, 
and  fix  it  upon  MuHins.  He  made  certain  signs  to  Mullins, 
and  Mullins  made  signs  back  to  him,  and  the  only  important 
part  of  his  testimony  consists  of  the  conclusions  which  he  drew 
from  Mullins's  signs,  as  to  the  information  which  Mullins  had 
got  from  his  signs.  Is  it  wonderful  that  the  jury  did  not  place 
implicit  reliance  upon  such  conclusionB  of  a  witness  so  situated  ( 

Judgment  affirmed. 
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MBAS0BS  OF  Damaob  ffOB  PsBsojiAi*  IxjxfKT  IxiuoiaD  BT  NBGiuanroii 
8m  Peoria  BMgeAmfn  t.  Xooirm^  71  Am.  Deo.  263^  aad  moto  267;  HofUm 
▼•  J<te<fe  ifr  £r<.  £.  iS.  JK.  Cbi,  72  Id.  284^  and  note  29S. 

FiLLOw-fliBTAn%  Who  ab%  ahb  APFUCJATioir  ov  DooEBin  thai  mttwiI 
omiiot  looover  of  maitar  lor  oooaeqaenoM  of  fallow  ■emnt^a  nogKgmooi  8m 
JTwray  T.  A  <7.  iS.  i?.  Cou,  S8  Am.  Deo.  268^  aad  extenamaoto  ibnotodii- 
onaaiiig  thia  aabjeok  gaoanllj  879-00;  aM  alMilBMJi  CmtniB,  A  Cbi  ▼• 
On^  71  U.  2M^  and  oaaM  eitad  In  note  SG4. 
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l!N€taOMU.]tL] 
Tars  Bbuv  wul  bb  OmAnsD  kmm  MwTAgi  iks  lo  IdHAL 

IsCTBUiuuiT  la  artridlalMd  In  Gotvgia  bj  MpeOod  adJndioBtiMia  aod 
abo  by  atatato. 
Monov  TO  8r  Asms  Vkbbiot  akd  Banmin  Oiai  la  aqvlralflBt  to  a 
motum  for  a  new  trial,  giying  liie  ooart  the  aame  power  over  tba  Tordialk 
and  ia  therefore  a  proper  remedy  for  mistake  in  the  Tordiot 
HoMDrixiD  ExnouTOB  ahb  Pbofouvdkb  of  Will  s  LniL  Paxtt  to  oon- 
dnet  the  litigation  InTobred  m  a  toMot  to  the  will  from  the  beginning  to 
a  final  adjndiMtion,  in  behalf  el  the  will  and  thoM  who  daim  nnder  it 

MonoN  to  set  aside  verdict  and  leinstate  the  case,  said  vei^ 
diet  having  been  signed  and  entered  as  an  agreed  verdict  by 
mistake,  it  being  alleged  that  the  intent  and  agreement  of  the 
parties  would  not  be  thereby  effected.  The  coort  refused  to 
grant  the  motion,  to  which  ruling  the  movants  excepted. 

Trippe  and  Poe^  for  the  plaintiffs  in  error. 

B.  H.  HiUj  contra. 

By  Court^  Stephens,  J.  Littleberry  Lnoas  died  leaving  two 
wills— one  executed  in  1845,  and  the  other  in  1866.  Gincin- 
natus  Lucas,  the  defendant  in  error,  being  the  nominated  exe- 
cutor of  the  older  will,  propounded  it  for  probate,  and  the 
plaintiffs  in  error  propounded  the  other,  each  party  entering  a 
caveat  against  the  probate  proposed  by  the  other  party.  When 
the  two  cases  thus  made  stood  for  trial  on  the  appeal,  the 
parties,  through  certain  of  their  counsel,  Mr.  Hill  for  the  de- 
fendant in  error,  and  Messrs.  Trippe  &  Poe  for  the  plaintiffs, 
entered  into  a  negotiation  for  a  settlement  of  the  whole  litiga- 
tiou.  The  negotiation  resulted  in  the  taking  of  an  agreed 
verdict,  accompanied  by  an  explanatory  paper,  the  verdict 
written  by  Mr.  Hill,  and  the  explanatory  paper  by  Mr.  Trippe. 
Within  a  few  minutes  after  the  verdict  had  been  taken,  the 
plaintiffs  moved  to  set  it  aside  on  the  ground  that,  by  their 
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mistake  of  its  legal  effect,  the  verdict,  with  the  explanatory 
paper,  had  been  so  framed  as  not  to  carry  out  the  true  settle- 
ment to  which  they  had  agreed.  The  defendant  met  this 
motion  with  four  objections:  1.  That  the  ground  on  which  it 
is  founded  is  not  good  in  law,  if  true  in  tact;  2.  That  it  is  not 
true  in  fact;  8.  That  the  proper  remedy  is  not  a  motion  to  set 
aside  the  verdict,  but  a  bill  to  reform  the  agreement  on  which 
the  verdict  is  founded;  4.  That  the  minor  children  of  Cincm- 
natus  Lucas  have  an  interest  in  the  verdict,  and  are  not  legally 
represented  before  the  court  The  presiding  judge  sustained 
the  third  objection,  and  overruled  the  motion.  We  think  all 
of  the  objections  are  bad,  and  that  the  motkm  ought  to  have 
been  granted. 

The  principle  of  granting  relief  from  a  mistake  as  to  the 
legal  effect  of  an  instrument  is  established  by  repeated  adjudi- 
cations of  this  court,  and  also  by  statute.  An  act  of  1858  (see 
acts  of  that  year,  p.  74),  in  attempting  to  do  several  things, 
doe49  accomplish  this:  It  converts  into  statutes,  from  the  time 
of  its  passage,  all  such  decisions  of  ttiis  court  as  had  been 
made  before  its  passage,  with  the  ccmcurrence  of  a  frdl  bench. 

Now,  the  case  of  Wyehe  v.  Oreenej  11  Ga.  159,  and  again  in 
16  Id.  49,  had  been  decided  by  a  unanimous  frdl  bench  long 
before  the  passage  of  that  act;  and  the  very  point  decided  in 
it  is  the  principle  in  question.  In  that  case,  a  man  made  a 
deed  of  gift  to  his  married  daughter  and  '^her  issue,*'  intending 
to  give  her  an  estate  for  life  with  remainder  to  her  children, 
and  supposing  that  the  words  he  had  used  would  have  that 
legal  effect.  The  legal  effect  of  the  instrument  was,  of  course, 
to  vest  the  whole  estate  immediately  in  the  husband  of  the 
woman;  but  the  court  held  that  it  ought  to  be  so  reformed  as 
to  carry  out  the  true  intention  of  giving  to  her  for  life,  with 
remainder  to  her  children.  The  principle  is,  that  where  there 
is  a  difference  between  the  legal  effect  produced  by  the  words, 
and  the  effect  intended  to  be  produced  by  them,  the  words, 
with  their  mistaken  effect,  shall  yield,  and  the  true  intention 
shall  prevail. 

Did  the  parties  mistake  the  legal  effect  of  the  verdict  in 
this  case  ?  The  verdict  sets  up  as  a  will,  a  part  of  the  fom> 
teenth  item  of  the  will  of  1845,  giving  certain  land  and  negroes 
to  the  children  of  Cincinnatus  Lucas,  and  then  declares  an 
intestacy  as  to  the  rest  of  the  estate.  This  gives  the  land  a^d 
negroes  as  the  will  gives  them;  that  is,  from  the  time  of  the 
testator's  death,  with  the  natural  increase  of  the  negroes  from 
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that  time,  and  with  eight  thousand  dollars  of  rent  and  hire  which 
had  accrued  between  that  time  and  the  time  of  the  settlement 
The  explanatory  paper  excepts  the  natural  increase  of  the 
negroes  from  this  effect  of  the  verdict,  but  is  silent  as  to  the 
rent  and  hire.  The  verdict,  therefore,  gives  the  Lucas  chil- 
dren the  land  and  negroes  named  in  that  part  of  the  will  which 
is  set  up,  together  with  the  rent  and  hire.  Now,  we  think  it  is 
perfectly  clear  that  the  settlement  which  was  intended  to  be 
carried  out  by  this  verdict  gives  these  children  only  the  land 
and  negroes  as  they  stood  at  the  time  of  the  settlement,  with- 
out any  precedent  rent  or  hire.  The  history  of  the  negotiation, 
as  given  by  all  three  of  the  negotiations,  proves  this  beyond  all 
doubt.  Mr.  Trippe  opened  the  negotiation  by  offering  Mr. 
Hill  a  round  sum  of  twenty  thousand  dollars  for  the  Lncai 
children.  Mr.  Hill  rejected  the  offer,  and  made  a  propoeitioo 
of  his  own,  which  was  very  much  discussed,  and  finaUy  ac- 
cepted by  the  other  side.  The  question.  What  was  that  propo- 
sition? covers  the  whole  dispute.  It  is  important  to  remark 
that  it  covered  the  whole  estate  of  which  this  rent  and  hire 
were  a  known  part — giving  a  certain  specilSed  part  to  ths 
Lucas  children,  and  all  the  rest  of  it,  without  specification,  to 
the  heirs  at  law.  Under  this  proposition,  there  cannot  be  an 
absence  of  intention  as  to  any  part  of  the  estate.  Under  it, 
the  rent  and  hire  were  intended  to  go  either  to  the  Lucas 
children  or  to  the  heirs  at  law,  and  to  the  heirs  at  law  for  lack 
of  specification,  unless  intended  to  be  included  in  the  specifi- 
cation of  what  goes  to  the  children.  It  is  a  division  of  a 
whole,  consisting  of  many  parts,  by  carrying  certain  parts 
over  a  line  for  one  set  of  persons,  and  leaving  the  remainder 
for  another  set  of  persons.  The  intention  is  to  divide  the 
whole,  and  whatever  is  not  intended  to  be  carried  over  the  line 
is  intended  to  be  left.  The  only  question,  then  is,  What  was 
intended  to  be  included  in  that  part  of  Mr.  Hill's  proposition 
which  was  for  the  benefit  of  the  Lucas  children  7  He  says 
the  terms  of  his  proposition  were,  that  he  would  take  the  land 
and  negroes  under  the  fourteenth  item  of  the  will  of  1846. 
Now,  the  legal  effect  of  these  terms,  in  which  he  says  he  com- 
municated his  proposition,  is  undoubtedly  to  carry  the  land 
and  negroes  as  the  will  gives  them;  that  is,  from  the  time  d 
the  testator's  death;  but  it  is  demonstrable  from  the  discussion 
and  treatment  of  this  proposition  by  the  negotiators,  Hr. 
Hill  included,  that  he  himself  did  not  mean  so.  They  all  dis- 
oassed  it,  went  into  a  valuation,  of  it,  and  agreed  to  it,  as  a 
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pn^foei&m  embracing  only  the  land  and  negroes  mentioned  in 
the  foorteenth  item,  as  they  stood  at  the  time  of  the  negotia- 
tion. They  yalned  the  land  and  negroes  at  twenty-two  thoG* 
sand  dollars,  as  they  stood  at  the  time,  and  they  were  valuing 
them  as  embraced  in  the  proposition.  They  therefore  treated 
and  considered  the  proposition  as  embracing  the  land  and 
negroes  only  as  they  stood  at  the  time  of  the  negotiation. 

This  of  itself  is  a  conclusive  view  as  to  what  both  sides  in* 
taided  by  the  proposition.  But  again:  When  the  valuation 
had  been  made,  Mr.  Hill  urged  the  other  side  to  accept  his 
proposition,  because  it  exceeded  theirs  by  only  two  thousand 
dolls  rs,  that  is  to  say,  it  embraced  nothing  but  the  land  and 
oegroes  valued  at  twenty-two  thousand  dollars.  The  proposi« 
tion.  considered  as  embracing  the  corpus  only  of  the  land  and 
oefrroes,  did  exceed  the  other  by  precisely  two  thousand  dollarSi 
and  he,  by  telling  them  that  it  exceeded  the  other  by  no  more 
than  two  thousand  dollars,  assured  them  that  it  embraced  no 
more  than  the  corpus  of  the  land  and  negroes.  If  it  had 
embraced  the  rent  and  hire,  it  would  have  exceeded  the  other 
proposition  by  not  two  but  ten  thousand  dollars.  The  negoti* 
ators  talked  about  it,  estimated  it,  considered  it,  treated  it^ 
and  agreed  to  it,  as  embracing  only  the  corpus  of  the  land  and 
negroes  named  in  the  fourteenth  item  of  the  will  of  1845,  and 
as  not  embracing  either  the  preceding  natural  increase  of  the 
negroes  or  the  preceding  rent  and  hire.  Mr.  Hill  says  it  never 
occurred  to  him  to  get  rent  and  hire.  Messrs.  Trippe  &  Poe 
say  that  they  conceded  the  corpus^  and  no  more.  There  is  no 
ocmflict;  the  evidence  is  all  one  way,  and  it  shows  irrefragibly 
that  these  negotiators  arrived  at  an  agreement  to  settle  the 
whole  estate  by  giving  the  Lucas  children  the  corpus  only  of 
the  lands  and  negroes.  Did  they  afterwards  depart  from  that 
agreement?  It  is  true,  they  made  a  subsequent  agreement  as 
to  the  mode  of  carrying  out  the  main  one;  but  the  subsequent 
agreement  was  only  ancillary  to  the  first,  intended  not  to  vary 
it  but  to  carry  it  out.  In  the  subsequent  negotiation  respeci- 
ing  the  proper  mode,  Messrs.  Trippe  &  Poe  gave  the  strongest 
proof  that  they  intended  to  sanction  no  departure  from  the 
agreement  already  made,  and  that  they  held  the  mode  subor- 
dinate to  the  end.  This  verdict,  as  it  now  stands,  was  proposed 
as  the  best  mode  of  carrying  out  the  agreed  settlement.  After 
it  had  been  discussed  somewhat,  they  discovered  that,  in  that 
fiirm,  it  would  carry  the  preceding  natural  increase  of  the 
negroes.    Mr.  Hill  insisted  that  he  should  have  the  verdict  in 
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that  form,  with  its  legal  effect,  whatever  that  might  be;  hot 
MeBsrs.  Ttippe  &  Poe  promptly  and  peremptorily  repudiated 
the  idea  of  allowing  any  legal  effect  which  should  concede 
more  than  they  had  already  agreed  to.  They  said  they  would 
not  concede  a  dollar  more,  and  Mr.  Hill  yielded.  They  ad* 
hered,  however,  to  the  verdict,  but  prevented  its  lq;al  opera- 
tion on  the  preceding  natural  increase  of  the  negroes,  by  a  clause 
in  the  explanatory  paper.  This  natural  increase  was  small  in 
value,  and  this  incident  in  the  negotiation  shows  at  once  how 
resolute  Messrs.  Trippe  &  Poe  were  not  to  concede  any  more 
than  they  had  already  agreed  to  concede,  and  that  they  con- 
sidered ^e  natural  increase  of  the  negroes  to  be  an  enlaiged 
demand  on  Mr.  Hill's  part.  The  departure  which  was  about 
to  be  made  from  the  agreement  in  respect  to  the  natural  in- 
crease of  the  negroes  was  seen  and  prevented.  The  departure 
which  was  made  in  respect  to  the  rent  and  hire  is  discovered 
now,  and  ought  to  be  corrected. 

And  this  brings  us  to  the  remedy.     There  is  no  eflfort 
here  to  reform  an  agreement  nor  to  enforce  one.    A  bill  in 
equity  would  be  necessary  for  that  purpose.    The  court,  in 
this  case,  was  simply  asked  to  recall  the  aid  which  itself  had 
lent  to  the  consmnmation  of  a  mistake.    It  was  asked  to  set 
aside  its  own  verdict,  because  it  was  not  truly  an  agreed  ver- 
dict, as  the  court  supposed  it  to  be  when  it  was  signed.    Siq^ 
pose  the  mistake  in  this  verdict  had  been  discovered  before  it 
was  signed,  and  Messrs.  Trippe  &  Poe — as  they  undoubtedly 
would  have  done — ^had  objected  to  its  being  signed,  would 
the  court  have  ordered  it  to  be  signed  as  an  agreed  verdict^ 
over  the  protest  of  one  of  the  parties  to  it?    Surely  not;  and 
for  the  reason  that  it  would  nbt  have  been  an  agreed  verdict^ 
and  would*  have  had  nothing  to  support  it.    And  for  the  same 
reason  the  court  ought  to  have  recalled  its  own  act  in  having 
it  signed  as  an  agreed  verdict,  when  it  was  discovered  to  have 
had  nothing  to  support  it  but  a  mistake.    Suppose  the  verdict 
had  contained  words  which  one  of  the  parties  did  not  know 
were  in  it.    It  would  not  have  been  an  agreed  verdict,  and 
would  have  been  set  aside  immediately  upon  the  discovery 
that  it  was  not  so.    So  when  it  contained  an  idea  which  one 
of  the  parties  did  not  know  was  in  its  words,  it  was  not  an 
agreed  verdict,  and  ought  to  have  been  set  aside.    This  motion 
to  set  aside  and  reinstate  was,  in  effect,  a  motion  for  a  new 
trial,  and  gave  the  court  the  same  power  over  the  verdict. 
When  a  new  trial  is  moved  within  time,  as  this  was,  it  is  a 
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form  of  proceeding  under  which  the  court  may  inquire  into 
any  cause  which  shows  that  the  verdict  was  obtained  by  finud 
or  mistake,  or  is  without  foundation  to  support  it.  The  whole 
argument  on  the  remedy  in  this  case  is  embraced  in  the  state- 
ment that  this  motion  only  asks  the  court  to  set  aside  its  own 
mistaken  verdict,  and  does  not  ask  the  reformation  or  enforce 
ment  of  any  contract. 

The  children  of  Cincinnatus  Lucas  are  not  heirs  at  law  of 
Littleberry  Lucas,  and  have  no  interest  in  this  verdict,  except 
as  legatees  under  the  will  of  1845.  Of  that  will,  Mr.  Cincin- 
natus Lucas,  the  defendant  in  error  here,  is  the  nominated  ex- 
ecutor and  propounder,  and  the  motion  to  set  aside  this  verdict 
is  but  a  part  of  the  litigation  involved  in  conducting  the  caveat 
to  a  final  adjudication.  We  cannot  doubt  that  the  nominated 
executor  and  propounder  of  a  will  is  the  legal  party,  in  behalf 
of  the  win  and  those  who  claim  under  it,  to  conduct  the  litiga- 
iioD  of  a  caveat  from  the  beginning  to  the  end  of  the  chapter. 
It  was  intimated  that  while  he  might  litigate  for  the  legatees, 
be  could  not  bind  them  by  his  compromise.  It  is  enough  to 
say  that  our  judgment  in  this  case  does  not  bind  them  by  his 
compromise,  but  turns  them  loose  from  it.  Wo  think  the  ver- 
dict ought  to  have  been  set  aside,  on  condition  that  the  defend- 
ant might  prevent  it  by  entering  on  the  minutes  of  the  court  a 
renunciation  of  the  rent  and  hire,  which  are  carried  by  the 
terms  of  it  as  it  now  stands.  We  send  the  case  back  for  it  to 
take  that  course. 

Judgment  reversed. 

Bkuif  vbom  Mistaks  as  to  Lboal  BmcT  of  Ikstbitmknt:  Sm  Andermm 
?.  T^tUngt,  63  Am.  Deo.  70S»  and  note;  Clafftan  v.  Buaaey,  posty  p.  680. 

Tbs  principal  gabs  18  CITED  in  Lesier  v.  MatheiM,  56  Ga.  C61,  to  the  point 
that  except  in  caae  of  a  motion  to  set  aside  a  verdict,  and  reinstate  the  canae, 
the  Terdict^  judgment,  or  decree,  if  erroneona,  can  only  be  rectified  by  bilL 
In  Nokm  ▼.  SicUet  66  Id.  626,  the  principal  case  is  cited  to  the  point  that  % 
aatton  to  Mt  aside  a  Twdiot  la  eqniyalent  to  an  application  for  a  new  triaL 


Mathewbon  V.  Jones. 

[SO  Obomia,  SOO.] 
Evmarai  n  Asmsaasut,  on  Part  of  Bmou«rrr  on  Non^  to  ahow 
that  the  payee  to  indnce  him  to  become  such  aecnrity  represented 
that  ho  had  in  his  hands  f  onds  belonging  to  the  principal  in  the  note, 
which  shoold  be  applied  as  a  credit  thereon;  and  if  the  proof  establisk 
facts,  the  aocnrity  is  entitled  to  the  benefit  of  such  assaranoe. 
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AonoR  CD  a  promiseaiy  note  by  Jones,  the  beaier,  againsl 
MathewBon,  Ryan,  and  Oakley,  as  makers.  The  defendants 
pleaded  the  general  issue,  except  Mathewson,  who  further 
pleaded  that  he  was  only  a  surely  to  the  note,  and  set  up  the 
plea  stated  in  the  opinion.  On  motion  of  plaintiflT,  this  plea 
was  stricken  out,  from  which  ruling  defendant  excepted. 

Dawson  and  Kibbe^  for  the  plaintiffs  in  error. 

Scarborough  a/nd  Lowry,  contra. 

By  Court,  Lumpkin,  J.  We  do  not  think  the  rule  which 
excludes  parol  testimony  from  adding  to  a  written  contract 
applicable  to  this  case.  The  payee  of  the  note,  to  induce 
Darius  R.  Mathewson  to  sign  the  note  sued  on,  assures  him, 
as  the  plea  states,  that  he  had  in  his  hands  four  hundred  and 
fifty  dollars,  which  would  be  coming  to  Thomas  D.  L.  Ryan, 
the  principal  in  the  note,  ui)on  the  settlement  of  their  medical 
copartnership,  which  amount  should  be  credited  upon  the  note, 
and  that  upon  this  representation  he  acceded  to  the  contract; 
all  of  which  was  well  known  to  Lewis  Jones,  the  plaintiff  in 
the  action. 

Is  not  Mathewson  entitled  to  this  credit  ?  Would  it  not  be 
m  fraud  to  withhold  it?  Either  the  payee  has  realised  this 
sum,  or  he  has  not  If  he  holds  it,  he  is  bound  to  apply  it  to 
Ryan's  debt;  and  if  he  surrenders  it  up  and  the  security  is 
thereby  prejudiced,  the  loss  must  fiedl  ui)on  Clark  or  Jones,  the 
bearer.  If  he  made  a  false  representation  or  was  even  mis- 
taken as  to  the  matter,  it  is  equally  certain  that  the  security 
will  be  protected. 

Our  conclusion  consequently  is,  that  the  plea  should  not 
have  been  stricken,  and  that  if  sustained  by  the  proof^  the 
defendant  is  entitled  to  claim  the  relief  which  he  seeks. 

Thb  fUNCZPAL  0A»  18  ooKD  in  To^ht  T.  8coU,  02  Oa.  42;  a  om6  MmM- 
wh&t  gimilar  to  the  prinoipai  oaaa.  Tba  ereditor  there  pramieed  thai  he 
would  apply  the  principal  debtor's  crop  of  the  oorrent  year  to  the  notes  whieh 
the  Boreties  signed  on  the  faith  of  saoh  promise.  It  wm  held  that,  as  between 
the  sureties  and  the  creditor,  this  promise  wis  a  fvl  cC  the  consideration  el 
the  contract  ol  suretyship. 
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Habwell  V.  Lively. 

[SO  OaOMXA,  nft.] 
IbKnoATsm  ov  Will  Which  Bbvokxb  Fobmkb  Will  dam  aoi  nwif  ■aoh 
formflr  wfl],  nor  can  it  be  reviTed  ezoept  by  repabUoktiai  In  writing  dnlj 
■ttMtedy  or  by  oodicil  duly  ezeentedi 

Citation  to  show  cause  why  the  probate  of  a  will  should 
Qot  be  set  aside,  on  the  ground  that  the  paper  admitted  to 
leoord  and  probate  was  not  the  last  will  and  testament  of 
deceased,  but  that  the  same  had  been  revoked  by  a  will  sub- 
sequently executed  in  due  form  of  law,  and  which  latter  will 
bad  been  lost  or  destroyed.    The  opinion  states  the  fiicts. 

E.  A.  and  J.  A.  NeMi^  and  TT.  A.  Rice,  for  the  plaintiff  in 
error. 

Dam  a/nd  Lamsony  and  Hvdson  and  MeKUdeyy  contra. 

By  Court,  Lumpkin,  J.  His  honor,  Judge  Harris,  was  asked 
by  tiie  counsel  for  the  respondent  to  charge  the  jury  as  foUowSi 
to  wit: 

''That  when  a  ynSl  is  traced  into  the  possession  of  the  teo- 
tatur,  and  cannot  be  found,  wpou  diligent  search  after  his 
death,  the  presumption  of  law  is  that  the  testator  destroyed  it 
animo  revocandi.    And  further: 

''That  if  the  jury  believed,  from  all  the  facts  and  droum- 
Btances  of  the  case  in  evidence  before  them,  that  the  testator 
destroyed  or  otherwise  canceled  the  last  will  with  a  mind  and 
intention  to  revive  the  will  admitted  to  probate  (namely,  the 
will  of  February,  1858),  and  not  to  die  intestate,  they  must 
find  for  the  respondent." 

The  first  of  these  charges  the  court  gave  as  requested,  the 
second  was  refused.  The  judge  instructed  the  jury  that  if  the 
testimony  established  that  a  will  had  been  duly  made  and 
published  in  July,  1868,  the  provisions  of  which  were  in  con- 
flict with  the  previous  will  of  February  of  that  year,  the  last 
will  was  necessarily  and  per  se  a  revocation  of  the  former. 
And  that  being  so,  the  former  will  cannot  be  set  up  but  by  re- 
publication. "  This  doubtless,"  said  the  judge,  "  involves  the 
intention  of  the  testator;  but  it  does  more:  whri  amount  or 
quantity  of  testimony  is  necessary  to  evidence  such  intention. 
You  will  inquire,  gentlemen  of  the  jury,  if  there  be  three  com- 
petent witnesses  testifying  to  the  revival  of  the  Grorley  will  of 
February.  The  statute  of  Georgia  requires  three  witnesses 
now  to  every  wilL    Can  a  dead  will  be  revived  by  a  less  nuni* 
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ber?  I  tUok  not.  This  I  conceive  to  be  the  only  sa^e  rule, 
namely,  to  require  every  revival,  or  republication  of  a  defunct 
will,  in  order  to  be  valid,  to  be  reduced  to  writing  and  signed 
by  the  testator  in  the  presence  of  three  attesting  witnesses. 
And  in  the  absence  of  express  and  controlling  adjudications, 
I  charge  you  that  such  a  rule  as  I  have  indicated  is  essential 
to  give  efiTect  to  the  spirit  of  our  recent  act,  requiring  three 
witoesses;  and  such  a  rule  will  harmonize  with  that  which  it 
is  conceded  prevails,  as  it  respects  the  republication  of  wills 
to  land  in  England.  Indeed,  without  adopting  such  a  rule  in 
all  cases  of  revival,  or  republication  of  revoked  wills,  the  gross- 
est frauds  would  be  practiced  upon  testators.  Abandoned 
intentions  might  be  resuscitated,  and  a  force  and  effect  given 
to  vague  desultory  conversations  contrary  to  their  last  legally 
authenticated  intentions."  To  which  charge,  as  giveoi  counsel 
for  the  respondent  excepted. 

Two  questions  are  presented  in  the  record:  1.  Does  the  rev- 
ocation of  the  will  of  July,  1858,  ipso  faeto^  revive  the  will  of 
February,  1858?  and  2.  Is  it  competent  to  show  by  parol  proof 
that  such  was  the  intention  of  Lewis  P.  Harwell,  the  testator? 

When  this  case  was  before  this  court  six  months  ago,  it  thus 
expressed  its  opinion  upon  the  first  i)oint  made  in  the  bill  of 
exceptions. 

It  has  been  a  long*mooted  question  whether  the  single  fact 
of  the  revocation  of  a  subsequent  will  revives  a  prior  revoked 
one.  The  argument  in  favor  of  the  revival  is  this:  The  first 
ynH  would  be  good  but  for  the  last,  which  revokes  it,  and  this 
last,  being  itself  afterwards  revoked,  becomes  a  nullity — ^has 
noefiect  whatever,  and  of  course  leaves  the  prior  will  unaffected. 
And  it  is  analogized  to  the  case  of  a  statute  revived  by  the  repeal 
of  another  which  had  repealed  the  first.  Such  is  the  rule  of 
the  common  law  in  the  case  of  statutes,  but  the  civil  law  is 
different,  and  so  is  the  good  reason  of  the  thing  different 
When  a  principle  is  sound  it  ought  to  be  carried  to  all  strictly 
analogous  cases,  unless  stringent  authority  forbids;  but  if  the 
principle  be  unsound,  analogy  ought  not  to  be  allowed  to  carry 
it  to  a  single  case  beyond  the  imperative  demands  of  authority 
— the  cases  in  which  it  has  been  already  planted  by  decisions. 
Then  is  it  a  sound  logical  principle  that  a  statute  is  revived 
by  killing  the  statute  which  had  previously  killed  the  first? 
Is  a  dead  man  revived  by  killing  his  slayer?  Is  not  the  result 
rather  this — ^whereas,  you  had  at  first  but  one  dead  man,  now 
you  have  two?  But  this  is  itself  but  an  analogy,  and  anakgiee 
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are  often  fallacious  from  want  of  exact  parallelism  in  the  two 
cases.  Take,  therefore,  the  case  before  as;  here  are  two  wills 
of  different  dates  and  inconsistent  provisions,'  and  the  last  one 
in  point  of  date  is  confessedly  revoked,  which  of  these  papers, 
or  does  either,  show  the  final  testamentary  mind  of  the  testator? 
I  say  neither  does.  The  last  one  does  not,  as  is  admitted  by 
everybody;  for  it  is  expressly  revoked.  How  is  it  with  the 
first?  That  contains  what  was  once  his  mind,  but  we  know 
that  he  changed  that  mind  when  he  made  the  last  one.  How 
do  we  know  that  he  ever  reverted  to  it?  It  is  said  that  he 
changed  again  when  he  revoked  the  last.  This  is  true,  but  to 
what  did  he  change?  The  case  is  this:  He  had  a  scheme,  and 
abandoned  it  for  another,  and  thus  abandoned  the  second.  All, 
so  far,  is  clear  and  satisfactory,  but  can  you  go  further  and 
say  that  when  he  abandons  the  last  he  returned  to  the  first? 
If  these  two  schemes  comprehended  all  the  possible  dispositions 
of  his  property,  then  the  conclusion  would  be  a  logical  one, 
that  when  he  abandoned  the  one  he  returned  to  the  other.  But 
when  the  number  of  possible  schemes  in  every  case  is  legion, 
you  cannot  say  that  because  he  has  departed  from  any  one  you 
know  his  mind  has  settled  upon  any  other  particular  one  out 
of  that  infinite  number.  The  whole  fedlacy  lies  in  assuming 
that  the  two  papers  exhaust  the  subject.  It  seems  to  me  that 
the  abandonment  of  any  one  scheme  does  not  of  itself  afford 
the  least  indication  in  favor  of  any  other  particular  one  out  of 
an  infinite  number.  Then  it  cannot  be  said,  as  the  third 
charge  declares,  that  the  probate  of  a  will  cannot  be  defeated 
or  revoked  by  proof  of  a  later  inconsistent  will,  unless  the  last 
one  itself  goes  to  probate.  The  question  on  a  probate  of  a  will 
is  whether  the  paper  propounded  contains  the  final  testamen- 
tary scheme  of  the  testator?  If  it  does  not,  it  is  not  his  will, 
and  any  paper  which  shows  that  though  the  paper  propounded 
was  once  his  will,  it  had  ceased  to  be  so,  would  defeat  the  pro- 
posed probate  without  rebutting  proof,  whether  such  later  paper 
was  itself  offered  for  probate  or  not. 

It  must  be  conceded  that  there  is  much  law,  especially  in 
the  text-books,  from  the  decision  by  Lord  Mansfield  in  Oood^ 
right  V.  Olazier,  4  Burr.  2512,  in  1770,  down  to  1  Vict,  c.  2d, 
sec.  22,  adverse  to  the  doctrine  held  by  this  court  in  this  case 
last  November.  Still  the  rule,  as  laid  down  by  the  king's 
bench,  was  often  doubted  in  England,  and  expressly  denied 
to  be  law  by  many  judges,  and  to  settle  this  vexed  question 
the  British  parliament,  at  the  period  indicated  ^bove,  passed  a 
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statute,  declaring  that,  ^*no  will  or  codicil,  or  any  part  thereof^ 
which  shall  be  in  any  n^anner  revoked,  shall  be  revived  other- 
wise than  by  a  re-execution  thereof,  that  is,  by  a  writing  folly 
attested,  or  by  a  codicil,  in  manner  hereinbefore  required,  and 
showing  an  intention  to  revive  the  same." 

It  being  admitted  that  wills  to  land  could  not  be  revived  by 
parol  in  England,  since  the  enactment  of  the  statute  of  frauds 
and  the  act  of  January,  1832,  having  put  wills  of  personally  or 
wills  of  land  and  personalty  on  the  same  footing  as  wills  of 
land  by  the  statute  of  frauds,  as  to  making  revocation  and 
republication,  we  think  it  best  to  afllrm  in  ioto  the  judgment 
of  our  learned  brother,  there  being  no  binding  authority  to  the 
contrary.  And  calculated  as  it  is  to  subserve  and  enforce  the 
tenor  and  spirit  of  our  own  legislation,  and  to  give  to  our 
people  the  full  benefit  of  the  two  hundred  years'  experience  of 
the  mother  country,  as  embodied  in  the  late  act,  which  we 
have  quoted,  is  it  not  the  dictate  of  wisdom  to  begin  in 
state  where  they  have  ended  in  England?    We  think  sa 


RxvTVAL  OF  Oirs  Wni.  bt  Bbvogatidk  ov  AHOTHnL— Jn  England,  pnor 
to  1837,  the  oonitB  of  oommoa  law  genenlly  held  that  the  destractioii  or 
rerocation  of  a  aooond  will,  which  revoked  a  former  wiH,  revived  Bach  former 
will:  1  Jannaa  on  Wills,  123;  1  Williams  on  Rxeeators,  178;  BtaHnahaw  v. 
Gilbert,  ICowp.  49;  Ooodrif^^.  Gfimier^ABair.  2512;  I  Bedfieldoa Wills, 374; 
RudisiU  ▼.  Rode^  29  Gratt.  147.  In  the  eocletriastical  conrts,  however,  a  dif- 
ferent mle  prevailed.  They  held  that  the  presomption  was  against  the 
revival  of  the  former  will,  bat  that  the  revival  of  it  was  a  qnestioa  of  inten- 
tion to  be  gathered  from  all  the  circomstanoee  of  the  partionlar  case:  1  Wil- 
liams on  Execators,  179;  1  Jannaa  on  Wills,  123.  Bat  in  1837,  by  what  is 
known  as  the  <<  wills  act,"  7  Wm.  IV.,  and  1  Viot,  a  26,  aeo.  22,  it  was  enacted 
that,  "no  will  or  codicil,  or  any  part  thereof  which  shall  be  in  any  mannw 
revoked,  shall  be  revived  otherwise  than  by  the  re-ezeoation  thereof,  or  by  m 
codicil  ezecated  in  manner  hereinbefore  reqoired,  and  showing  an  intention 
to  revive  the  same;  and  when  any  will  or  codicil  which  shall  be  partly  revoked^ 
and  afterwards  wholly  revoked,  shall  be  revived,  sach  revival  shall  not  extend 
to  so  mnch  thereof  as  shall  have  been  revoked  before  the  revocatiaii  of  the  whole 
thereof,  unless  an  intention  to  the  contrary  shall  be  shown."  Since  the 
passage  of  this  act,  the  English  ooorts  all  hold  that  the  destraotkm  or  revoca- 
tion of  the  second  will  does  not  per  se  revive  the  fcMrmer  will:  Jamee  v.  Coken, 
3  Curt  Ecc  770.  And  parol  evidence  is  not  admissilile  to  show  an  intention 
to  revive  the  prior  will:  Major  v.  WUUams,  Id.  432.  Nor  is  the  fact  that  the 
sabseqnent  will  revoking  the  former  one  cannot  be  foand  sofficient  to  revive 
the  former  will:  ^roim  v.  Brown,  8  EL  &  BL  87S.  Charles  Allen,  J.,  in  deliT- 
ering  the  opinion  of  the  ooart  in  the  case  of  Fkkau  v.  Davk,  134  Mass.  254^ 
referring  to  this  act,  said:  "Since  the  enactment  of  this  statute,  the  deci< 
sions  in  all  the  conrts  have  been  uniform,  that  after  the  execution  of  a  sabse- 
qnent will  which  contained  an  express  revocation,  or  which  by  reason  of 
inconmstant  ^ovisions  amoonted  to  an  implied  revocation  of  a  lormer  wil^ 
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iiush  fonner  W3I  would  not  be  revived  by  the  caTioeHation  or  daftmeti*^  of 
the  later  ane." 

The  great  weight  of  authority  in  this  ooantry  ii  in  Hrar  of  the  doctrine 
that  the  revocation  of  a  snbseqnent  will  containing  a  revocatory  claiiBe  doee 
have  the  effect  of  reviving  the  prior  will:  Jamea  v.  JIfarvin,  3  Conn.  676;  Picb' 
enar.  DaviB,  134  Maas.  252;  S.  C,  45  Am.  Rep.  322;  ScoUv.  Fink^  45  Mich. 
841;  Steoena  v.  Eope^  52  Id.  65;  S.  C,  17  K.  W.  Rep.  698;  Bohaium  v.  Wal- 
eoi,  I  How.  (Miss.)  336;  S.  C,  29  Am.  Dea  631;  Oarreti  v.  DaXmetf,  27  Miss. 
835;  Beaumont  v.  JTetm,  50  Mo.  28;  Simmom  t.  Simmona,  26  Barb.  68;  MaUer 
qf  Simpatm,  56  How.  Pr.  49;  WaUon  v.  WdtUm,  7  Johns.  Ch.  258;  a  C,  11 
Am.  Dec  456;  Dmoluio  v.  Lea,  1  Swan«  119;  8.  C,  55  Am.  Dec  725;  ^Hdr- 
Ma  ExW  V.  Bodea^  29  Gratt  147.  In  the  case  of  PidotM  v.  Daxia^  134  Mass. 
256,  S.  C,  45  Am.  Rep.  322,  Charles  Allen,  delivering  the  opinion  of  the 
eonrt,  sakl:  "On  the  whole,  the  question  being  an  open  one  in  this  state^  a 
majority  of  the  ooort  has  come  to  the  conclusion  that  the  destruction  of  the 
second  will  in  the  present  case  would  not  have  the  effect  to  revive  the  firsts  in 
the  absence  of  evidence  to  show  that  such  was  the  intention  of  the  testator. 
The  clause  of  revocation  is  not  necessarily  testamentary  in  its  character.  It 
might  as  well  be  executed  as  a  separate  instrument.  The  fact  that  it  is  in- 
sorted  in  a  will  does  not  necessarily  show  that  the  testator  intended  that  it 
should  be  dependent  on  the  continuance  in  force  of  all  the  other  provisums 
by  which  his  property  is  disposed  of.  It  is  more  reasonable  snd  natural  to 
assome  that  such  revocatory  clause  shows  emphatically  and  conclusively  thai 
he  has  abandoned  his  former  intentions^  and  snbetituted  therefor  a  new  dis- 
position of  his  property,  which  for  the  present,  and  unless  again  modified, 
shaU  stand  as  representing  his  wishes  upon  the  subject.  But  when  the  new 
plan  is  in  its  turn  abandoned,  and  such  abandonment  is  shown  by  a  cancella- 
tion of  the  later  will,  it  by  no  means  follows  that  his  mind  reverts  to  the  orig- 
inal scheme.  In  point  of  fact»  we  believe  that  this  would  oomparatively  sel- 
dom be  found  to  be  true  It  is  only  by  an  artificial  preeumptiim,  created 
originally  for  the  purpose  of  preventing  intestacy,  that  such  a  rule  has  ever 
been  held.  It  does  not  correctly  represent  the  actual  operation  of  the  minds 
of  testators  in  the  majority  of  instances.  The  wisdom  which  has  oome  from 
experience,  in  England  and  in  this  country,  seems  to  point  the  other  way.  In 
fhe  absence  of  any  statutory  provision  to  the  contrary,  we  are  inolined  to  the 
o^nion  that  such  intention,  if  proved  to  have  existed  at  the  time  of  canceling 
the  second  will,  would  give  to  the  act  of  such  cancellation  the  effect  of  reviving 
fhe  former  will;  and  that  it  would  be  open  to  prove  such  intention  by  parol 
evidence.  Under  the  statute  of  England  and-of  Virginia,  and  perhaps  of  other 
states,  such  revival  cannot  be  proved  in  this  manner.  But  this  results  from 
tiie  express  provision  of  the  statute* 

This  case  was  decided  under  the  laws  of  Massachusetts,  in  which  there  had 
not  been  enacted  ai^y  statutory  provision  similar  to  that  contained  in  the 
Bngliwh  wiUs  act  already  quoted.  It  was  decided  that  when  there  is  other 
evidence  of  an  act  of  revocation,  and  when  the  question  of  the  revival  of  an 
earlier  will  depends  upon  the  intention  of  the  testator,  which  is  to  be  gath- 
ered from  facts  and  circumstances,  his  declarations,  showing  sooh  intentioa, 
whether  prior,  oontemporaneoua,  or  subsequent,  may  be  proved  in  evidenoe. 
Of  course  this  is  not  the  case  in  England  under  the  wills  act,  nor  in  those 
states  which  have  enacted  provisions  similar  to  those  contained  in  that  aot. 
Sir  Herbert  Jenner  Fust,  delivering  the  opinion  of  the  ooort  in  the  case  of 
Jfajor  V.  WUiiama,  3  Curt  Ecc  434,  said:  "I  feel  that  I  have  no  diseretieo 
loexercise  in  this  case    There  have  nndonbtedly  been  eases  deoidsd 
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ind  OTW  agdbi  vnder  fht  ttetete  ol  fnadi,  holding  that  parol  efidcnoe  wm 
HtniffTi^t  to  proro  the  roviTal  ol  a  onoe  revoked  inttmineni.  It  was  thia 
that  led  to  the  introdiiotion  of  the  twentieth  and  twenty-eeoood  aectinna  into 
the  preeent  wills  act.  It  is  admitted  in  this  case  that  the  testatrix  did,  sob- 
•eqnently  to  the  eToootian  of  the  will  of  Jannaiy,  make  two  other  wiOsi 
that  both  ol  tbeee  were  duly  executed;  and  both  contsined  a  danse  expressly 
reroking  all  former  wills;  then  the  first  will  was  revoked  to  all  into&ts  and 
porposesp  and  to  have  a  re-operation  it  most  have  been  revived.  Then  was 
it  revived  f  The  only  mode  by  which  it  could  be  revived  is  that  pointed  oat 
by  the  twenty-eeoond  section.  That  section  is  most  express;  there  most  be 
a  re-exeontion;  there  are  no  other  means  of  showing  an  intentaon  to  revivei 
doetraction  of  the  revoking  instroment  is  not  sofficieat;  it  is  not  a  re-execa* 
tion  of  the  revoked  will,  according  to  the  present  act."  See  also  DieHmom 
V.  Swaimam,  30  L.  J.,  N.  a,  P.  ft  H.  84,  a  case  in  which  the  first  will  wae 
made  in  1826  and  the  sabeeqnent  one  in  1851,  and  the  deolaratinns  of  the 
testator  showed  that  he  snppoe«^  that  the  former  will  woold  be  revived. 
Bat  the  coart  decided  that  althoagh  the  first  will  was  made  before  the  wiUs 
act»  it  coald  only  be  revived  in  the  manner  provided  in  that  act,  and  that  it 
coald  not  be  revived  by  the  declarations  of  the  testator.  In  the  cane  d 
WaUom  V.  WaUon,  7  Johns.  Ch.  258^  S.  C,  II  Am.  Dea  464^  Chancellor  Kent 
said:  "  If  a  will  be  once  absolately  revoked,  miiether  directly  or  impliedly, 
it  nmst  be  gone  forever.  It  cannot  be  restored  withoat  doe  repablication.* 
And  in  the  case  of  Matter  qfSknpton,  66  How.  Pr.  49,  it  was  decided  that 
where  a  second  will  is  revoked  hj  destioyiag  it^  acts  and  deolaratinns  of  tiie 
testator  accompanying  the  destrnction  evincing  an  inteation  to  revive  a 
former  will  are  not  sofSdent  for  that  parpose^  nnless  they  amoont  to  a  re* 
pablication  of  the  former  wiU.  The  same  doctrine  is  laid  down  in  AhUsSTs 
£cV  V.  i2ocK  29  Oratt  147. 

Statutobt  PBOVISION& — Tb»  tendency  of  legislatian  in  this  ooontiy  ta  te 
make  the  revocation  of  a  sabeoqaent  wiU  not  a  revival  of  the  first  will,  nnlfi 
the  latter  is  repnblished.  On  this  sabjeoti  Charles  Allen,  J.,  in  delivering  tiie 
opinion  of  the  coort  in  Pidb6MV.I>aeii^  134  Mass.  2&5^  a  C,  46  Am.  Bap.  326^ 
said:  "  In  varioas  states  of  the  Union,  statates  have  been  enacted  sabstantiilly 
to  the  same  eflfoct  as  the  Englidi  statate  above  cited,  showing  that  wherever, 
so  frir  as  oar  observatioa  has  extended,  the  sabject  has  been  dealt  with  by 
legislation,  it  has  been  thon^t  wiser  and  better  to  provide  that  an  eariier 
will  shall  not  be  revived  by  the  cancellation  of  a  later  one." 

The  A^**^™^  statate  is  in  the  following  words:  "The  making  of  any  anb- 
seqaent  will  or  writing,  and  the  cancellation,  destraotioa,  or  revocation 
thereof  does  not  revive  any  will  previoosly  execated,  unless  it  i^pear  by  the 
terms  of  sach  revocation  that  it  was  the  intention  of  the  testator  to  revive 
and  give  effisct  to  the  first  will,  or  nnless  after  soch  cancellation  or  destnMi> 
tion  he  dnly  repablish  the  previoos  will:"  Code  of  Ala.  1876^  aee.  2297. 
The  Arkansas  act  is  as  follows:  "I(  after  making  any  will,  the  testator  shaB 
duly  make  and  execate  a  second  will,  the  destroction,  oancslfnft  or  rsrooa- 
tion  of  sach  second  will  shall  not  revive  the  first  will,  nnless  it  i^pear  by  tiie 
terms  of  sach  revocation  that  it  was  his  intention  to  revive  and  give  efieoi  te 
his  first  will,  or  nnless  he  shall  dnly  repablish  his  first  will:"  Digeet  ol  Stat- 
ates of  Arksnsas,  1884»  sec  6608.  The  provision  of  the  Oalifocniaaet  is  ae 
follows:  "11^  after  making  a  will,  the  testator  dnly  makes  and  exeontss  a 
second  will,  the  destraetion,  oanfellation,  or  revocation  of  sodi  eeoond  will 
does  not  revive  the  first  will,  nnless  it  appears  by  the  terms  ol  snoh 
tion  tha*  it  was  the  intantion  te  revive  and  ghre  dbel  «e  the  inl  viB, 
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nil6M»  after  ■oeh  dettniotioii»  caaoeUatiAfi,  cv  reTOcation,  the  fint  will  ie 
doiy  repaUiahed: "  Cit.  Code,  sec.  1297.  Tbib  Virginia  atatate  ia  as  foUowai 
"No  will  or  oodidl,  or  any  part  thereof,  which  shall  be  in  any  manner  re- 
fokad,  shall,  after  being  revoked,  be  reriTod  otherwise  than  by  the  re-exeon* 
tion  thereof,  or  by  a  codicil  execnted  in  manner  hereinbefore  required,  and 
then  only  to  the  extent  to  which  an  intentioa  to  rerire  the  same  is  shown:* 
Va.  Code  of  1873,  c  118,  sec  9.  Similar  statntee  have  been  enacted  in  aer- 
eral  other  states  of  the  Union. 

Cases  HoLDDia  that  Rstogatioh  of  Svuiquxiit  Will  RBTivn  Vowwok 
Will* — ^There  are  some  cases  in  this  coontry  that  still  adhere  to  the  old  doo> 
trine  of  tiie  common-law  courts  in  &igland  before  the  passage  of  the  wills 
act  before  mentioned.  In  the  case  of  Lmgif^eUer  t.  lAan^pa^dHttr^  Hard.  (Ky.) 
119»  the  testator  executed  a  second  will,  and  afterwards  destroyed  it,  for  the 
purpose  of  grring  efifect  to  the  former  will,  and  such  former  will  was  held 
TiEd.  In  FVMam  t.  Brodford^  10  Fk.  St.  82,  and  in  TaykrY.  Taylor,  2 
Hott  ft  McC.  482,  it  waa  decided  that  a  former  will,  which  the  testator  per- 
nitB  to  survive  him,  will  not  be  revoked  by  a  subeequent  wiH,  which  he  has 
canceled.  In  the  former  case.  Coulter,  J.,  delivering  the  opinion  of  the 
eourty  said:  "  It  was  in  fact  and  in  law  set  up  and  restored,  aa  if  the  posterior 
will  had  never  existed."  In  Bandallr.  BeaUp,  81  K.  J.  Eq.  643,  it  waa  de- 
eided  that  where  one  will  is  revoked  by  another,  the  revocation  is  testament- 
ary, and  the  revocation  of  the  latter  will  revives  the  former.  In  CoMi  v. 
Warfordf  20  Md.  357,  it  was  decided  that  the  destruction  of  a  revoking  will 
is  prima  /aeU  evidence  of  an  intention  to  revive  the  previous  will,  but  that 
the  presumption  may  be  rebutted  by  evidence  of  the  attending  circumstances 
and  tiie  probable  motives  of  the  testator.  In  Ped^a  Appeal^  60  Conn.  662; 
8.  C,  47  Am.  Bep.  685»  it  was  decided  that  the  revocation  of  a  former  will 
by  the  mere  execution  of  a  later  one  is  ambulatory,  and  doea  not  take  effect 
untQ  the  aecond  will  becomes  operative  by  the  death  of  the  testator,  and  the 
revocation  of  the  second  will  revives  the  first  one.  In  that  caae^  lAcy  A. 
Peck  made  a  will  in  1876.  In  1880  she  made  another,  which  waa  inconsistent 
with  the  former  one.  Not  long  after  she  died.  The  later  will  waa  never 
found,  but  the  earlier  will  was  carefully  preserved  by  her,  and  found  among 
her  PH^era  after  her  death.  The  later  will  did  not  expressly  revoke  the 
focmer  one.  The  superior  court  affirmed  the  judgment  of  the  court  of  pro- 
bate rejecting  the  first  will.  But  the  supreme  court  of  errors  reversed  the 
judgment  of  the  superior  court.  Carpenter,  J.,  who  delivered  the  opinion  of 
the  courts  said:  "The  testatrix  by  executing  the  second  will  evinced  no  in- 
tention to  become  intestate,  but  rather  a  contrary  intention.  By  destroying 
the  last  will  and  carefully  preserving  the  first,  she  affords  satia&MStory  evidence 
that  she  intended  until  the  very  last  to  die  testate,  and  that  that  should  be 
her  wilL  In  the  absence  of  an  express  provision  to  that  effect,  we  cannot 
presume  that  the  legislature  intended  that  the  mere  execution  of  a  will  ahould 
in  all  cases  revoke  a  prior  wilL  Such  a  construction  would  in  many  casss 
defeat  the  manifest  intention  of  the  testator.  The  statute  requires  a  'later 
will  or  codiciL'  We  think  that  n^eans  an  operative  will  or  codiciL'*  In  the 
case  of  Bud^  v.  mrieh,  69  Pa.  St  177,  a  C,  8  Am.  Rep.  238,  it  wia  held  that 
where  a  second  will  is  found  to  be  invalid,  with  the  exception  of  the  danse  of 
revocation,  the  clause  of  revocation  alone  is  not  sufficient  evidence  of  the 
testator's  intention  to  revoke  the  former  wiU.  The  presumption  is  that  if 
the  second  will  is  found  to  be  invalid,  the  testator  intended  that  the  first 
will  should  stand,  rather  than  that  he  should  die  intestate.  In  FrimgU 
V.  MePkemm.  2  Brev.  27i^  a  a,  S  Am.  Deo.  713^  it  waa  held  tiuHk  If  • 
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farmer  will  be  CMHoded,  under  the  impraHiflii  tluA  m  letar  wfll  fa  geed, 
wliiefa  proves  inyalid,  the  first  will  will  not  be  revoked.  L&  Lawam  t. 
Morrison,  2  DalL  288,  a  C,  1  Am.  Dec  288,  where  »  will  hed  been  wau^  ad 
■nbaeqnently  another  exeonted,  and  the  first  was  found  in  tlie  posnesiaB  el 
the  testator  at  the  time  of  his  death  nncanoeled,  and  the  eeoond  oovld  not  he 
found,  it  was  held  that  the  latter  did  not  necessarily  reroke  iSbm  ioauBK.  fil 
Marsh  Y.  Manh,  8  Jones  L.  77,  a  C,  64  Am.  Deo.  508^  it  was  held  UuM,  as 
wills  are  ambulatory  and  have  no  operation  until  the  death  of  the  toelBfai^ 
the  execution  of  a  seoond  will,  which  is  afterwards  dsstrogred  bj  tiie 
testator,  cannot  aflect  the  validity  ol  a  will  previoosly  executed.  In  OkU$  v. 
Oilhertf  0  Moo.  P.  a  131,  it  was  decided  that  the  mere  fact  of  the  imuiiithi 
of  a  subsequent  will,  without  any  evidence  of  its  oententi^  is  not  swififiiint  te 
amount  to  a  revocation:  See  also  Nelaom  v.  McO^erip  49  Am.  Dee.  17€^  and 
note  174. 

Marrtto  WoMAir's  Will  Rkvokxd  bt  hkb  Makhiaob  altar  its  eaoeoBlHa 
may  be  revived  by  a  codicil  duly  executed  after  her  marriage.  And  it  fa  asl 
necessary'that  the  will  itself  diould  be  re-executed,  re-aelmfliwledged,  or  n^ 
published,  but  it  is  sufficient  if  there  be  a  clesr  and  distinct  leoognitien  el 
the  existence  and  vslidity  of  the  will  at  the  time  of  the  execntsan  of  ths 
eodicU:  Proton  V.  Clark,  16  Hun,  669;  Van  Oorilandi  v.  jGjp^  1  Hill  (N.  T.L 
690.  The  republication  of  awillrevoked  by  the  subesqiient  fanti^  el  a  cUld 
cannot  be  proved  by  pared:  Garqf  v.  Bauglum,  36  Iowa»  640|  £L  C,  14 
Rep.  634. 


Wright  v.  Statb. 

[BO  OxoaeiA,  82S.] 
Qrr  Ihdictmbnt  iob  Malioiovs  MisoHiEr  m  Shootdto  Mul%  the  question  fa 
whether  the  shooting  was  malicious,  and  it  is  a  good  defense  to  show  tiiat 
the  shooting  was  done  by  the  accused  with  the  motive  of  protecting  his 
crop,  and  not  from  either  ill-will  to  the  owner  or  cruelty  to  the  aaimsl, 
and  it  is  proper  evidence,  in  pursuance  of  tins  defense,  to  show  that  the 
mule  was  in  the  corn-field  of  the  accused  at  the  time  of  the  shootiiig,  snd 
the  evidence  showing  him  to  have  been  there  fa  eonobcrated  by  proof 
that  he  had  an  habitual  proclivity  toward  such  misohief,  and  that  it  was 
hard  to  restrain  him  therefrom. 

Indictment  for  malicious  mischief  in  shooting  and  killing  a 
mnle.  The  jury  returned  a  verdict  of  guilty.  Defendant 
assigns  as  error  the  refusal  to  grant  a  new  trial,  which  was 
asked  for  on  the  ground  of  the  rejection  of  certain  evidence 
mentioned  in  the  opinion. 

Woiden  and  Nelms^  for  the  plaintiff  in  error. 

Mkm  C.  Burchj  Bolieitor^eneralj  qt^  Akermafiy  centra. 

By  Coort,  Stephens,  J.  We  think  the  proposed  evidence  of 
the  mule's  thievish  and  unmanageable  character  was  improp- 
erly rejected.  It  was  material,  by  way  of  support  to  the  other 
evidence,  which  showed  that  Wright's  motive  in  shooting  ths 
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mole  was  a  deabe  to  protect  hia  crap,  and  not  dtber  Ill-wfll 
to  the  owner  or  cmeltjr  to  the  mule.  The  whole  evidenoe 
against  Wright  was  his  own  admission  that  he  had  shot  the 
mule.  This  admission  was  eonpled  with  a  statement  that  he 
had  shot  him  to  keep  him  oat  of  his  oom-field,  and  that  the 
mnle  was  in  his  field  when  he  shot  him.  Now,  the  truth  of 
this  statement,  that  the  mule  was  in  his  field,  was  most  mate- 
rial to  his  defense,  and  the  fact  that  the  mule  had  a  proclivitj 
for  being  in  such  places,  and  was  hard  to  be  kept  out  of  them, 
supported  the  probability  of  the  statement.  If  the  mule 
Kally  was  in  his  field,  as  he  asserted,  the  fiu^  yery  powerfully 
supported  his  further  asBertion  that  his  motive  in  shooting  was 
the  protection  of  his  crop.  The  question  to  be  tried  was,  not 
whether  he  was  justified  in  shooting  the  mule,  but  whether  his 
motiTe  in  shooting  was  malicious.  The  question  of  justifici^ 
tion  would  be  the  issue  in  an  action  for  damages  against  him, 
but  on  tills  indictment  the  issue  was  malice  or  no  malice.  If 
he  shot  from  the  motive  of  protecting  his  crop,  and  not  from 
either  ill-will  to  the  owner  or  cruelty  to  the  animal,  his  motive 
was  not  malicious,  whether  it  was  justifiable  or  not,  and  his 
act  was  not  malicious  mischief.  I  wiU  add,  that  with  this  view 
of  the  law,  I  think  the  verdict  of  guilty  is  tmsupported  by  the 
evidence.  The  court  did  not  consider  this  view  of  the  case, 
and  I  speak  only  for  myself  in  expressing  the  opinion  that  the 
evidence  is  not  sufficient  to  support  a  conviction.  The  faets 
an  seem  to  me  to  pcnnt  to  the  motive  of  protecting  the  crop^ 
and  not  at  all,  or  very  slightly  if  at  aU,  to  any  ill-will  to  the 
owner  or  cruelty  to  the  mule. 
Judgment  reversed. 

iJATiiffliws  Mmimifp  What  CkuranTom^  Ain>  Davmn  10  Paonoumni 
«n:  QoBStaier,  Bobkmn,  82  Am.  Dea  661,  and  eaaet  in  note  602-4171,  iHicn 
th«  labjeot  h  fully  diaeoaMdy  and  th*  prinoipal  om6  citedi  ■••  alio  Snap  t. 
ftesrfe^  68  Id.  SSOi 


QuvEB  V.  Kbbsonb. 

[SO  QmomnA^  an.) 
br  IqunER;  DunmAST  xat  Diht  oh  Oath  cKMatUn  of  aay  doeuMat  ta» 

aaxad  tm  «a  czfaiUt  to  the  biU,  and  thai  pat  the  oomplaiiiaat  on  proof. 
Tmmtt  HAVoro  SaTBBAL  AHD  BonNOT  Tnuv  TO  PaonaTT  mat  DnoLADi 
as  to  ooo  and  nty  ontiraly  on  the  other,  and  after  aaoh  eleollon  the  ad- 
ol  Ua  prirue  in  the  diaobimed  tille  aie  not  evidMaa  agriaal 
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Aa  Ccnuiaii  Law,  vh  Admit  Coft  as  Sboondabt  Evxdsroi  of  Wmrnaa  i*  fa 
neoesBary  to  prove:  1.  The  exiatenoe  uid  gennineneeB  of  the  origiiud;  & 
Ita  loss  or  doBtrnction;  and  3.  Iliat  the  paper  offered  it  eitlier  an  ez* 
amined  or  swom  copy. 

Ck>PT  OF  Deed  is  not  Bvidsncb  uirDnt  Gsqboia  Riqibtkt  IiAWfl»  imlaH  ^bm 
original  appears  to  have  been  properly  admitted  to  record. 

Puma  Facie  Prbsumftion  in  Favor  of  Proper  Probatxof  Died  n  Rawd 
in  Georgia,  under  the  act  of  1856,  if  the  records  have  beea  homed;  bn* 
this  may  be  rebutted,  and  evidence  for  such  purpose  may  be  heard  before 
admitting  a  copy  as  secondary  e\'idenoe. 

Bill  for  the  recovery  of  sundry  slaveB,  claimed  by  plaintiff^ 
Turner  Persons,  jun.,  under  a  deed  of  gift.  Defendant  pleaded 
^non  est  factum"  denying  the  existence  of  the  deed  and  setting 
up  his  own  title  under  a  subsequent  gift  from  Rachael  Persons, 
the  grantor  under  whom  plaintiff  claimed.  A  motion  to  strike 
out  the  plea  of  non  «a£ /actum  was  denied,  and  complainant  ex- 
cepted. On  the  trial,  plaintiff  to  make  out  his  title  offered  a  copy- 
deed  and  certificate  that  it  was  a  true  copy  firom  the  record  by 
the  superior  court  clerk,  which  copy  and  certificate  the  court  re- 
jected, whereupon  complainant  excepted  to  the  ruling  reject- 
ing them.  It  appeared  by  the  testimony  of  such  clerk  that 
such  copy  was  not  a  copy  from  the  original  record,  but  a  copy 
from  a  copy  of  the  original.  The  clerk  further  testified  that 
there  was  a  probate  attached  to  the  deed  on  the  record,  but 
afterwards  qualified  his  testimony  on  this  point  by  admitting 
that  he  did  not  know  what  a  probate  was  at  the  time,  and  had 
never  read  one.  Complainant  in  the  course  of  the  trial  also 
offered  the  evidence  of  Solomon  Wilder  to  prove  certain  ad- 
missions of  Thomas  Persons,  sen.,  on  the  ground  that  in  an 
answer  formerly  filed  by  defendant,  and  afterwards  withdrawn, 
he  claimed  title  under  the  said  Thomas  Persons.  The  court 
rejected  the  evidence,  and  the  complainant  excepted*  The  re- 
maining facts  appear  in  the  opinion. 

Warden  and  Nelma^  and  WiUiam  Dougherty^  toot  th6  plaintiff 
in  error. 

A,  n.  Stephens  and  T.  R.  R.  Cobbj  eantra. 

By  Court,  Luhpkin,  J.  We  shall  affirm  the  judgment  cif 
the  court  below;  and  as  such  is  our  conclusion,  it  is  unneces- 
sary to  elaborate  the  minor  points  argued  before  us,  especially 
as  the  counsel  for  plaintiffs  in  error  expressed  his  indifferenoe 
as  to  those  points  unless  there  was  a  reversal  on  the  principiELl 
error  alleged.  I  content  myself^  therefore,  with  saying  that  as 
to  the  plea  of  non  est  factum^  a  defendant  in  an  equity  oaniv 
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dearly  has  a  right  to  deny  the  execution  of  any  document  an- 
nexed as  an  exhibit  to  the  bill,  and  thus  put  the  complainant 
on  proof.    The  formality  of  the  plea  is  immaterial. 

As  to  the  testimony  rejected  of  the  sayings  of  Thomas  Per^ 
sons,  sen.,  we  think  the  court  was  clearly  right  A  party  hay* 
ing  two  titles  to  the  same  property  certainly  has  a  right  to 
elect  under  which  he  will  defend;  and  when  he  has  dis- 
claimed all  benefit  of  one  title,  he  surely  ou{^t  not  to  be  bur- 
dened with  any  disability  attaching  to  him  as  a  priyy  in 
estate.  The  law  attaches  such  disabilities  as  consequences  oi 
his  claiming  the  benefits  of  the  title;  when  he  declines  the 
latter,  he  relieres  himself  of  the  former.  Nor  do  we  perceive 
any  inconsistency  in  the  titles  set  up  by  defendant  in  his  soy- 
enJ  answers.  They  seem  to  be  portions  of  a  series  of  acts,  all 
(ending  to  the  same  purpose,  to  perfect  title  in  him. 

The  main  question  in  this  case  is  the  admissibility  in  eyi- 
dence  of  the  copy-deed  of  gift.  It  was  oflered  in  various  ways 
by  the  ingenious  and  able  counsel  £ar  plaintiff  in  error  in  the 
court  below,  and  being  rejected  as  often  as  offered,  many  errors 
are  assigned.  I  shall  not  notice  each  separately,  but  consider 
the  entire  question  at  once.  The  papers  might  be  admissible: 
1.  Under  the  common-law  rules;  or  2.  As  a  copy  from  the  reg* 
istry;  or  8.  Under  the  act  1855-6.  Did  the  case  presented  to 
the  court  below  make  it  admissible  under  either? 

1.  Under  the  common  law,  to  admit  such  secondary  evidence 
three  &cts  must  appear  to  the  court:  1.  The  existence  and 
genuineness  of  the  original;  2.  Its  loss  or  destruction;  and 
8.  Evidence  that  the  paper  offered  is  either  an  examined  or 
sworn  copy.  As  to  the  first  requisite,  slight  evidence  is  said, 
by  some  of  the  authorities,  to  be  sufficient,  and  where  no  issue 
is  made  by  the  pleading  as  to  the  existence  of  the  original, 
this  seems  to  us  to  be  right.  When  such  an  issue  is  made,  as 
in  this  case,  the  court  ought  to  require  some  more  cogent  and 
■atisfActory  evidence,  and  such  as  we  do  not  think  appears  in 
the  record. 

But  if  there  was,  this  was  no  examined  or  sworn  copy,  but  a 
wpy  of  a  copy,  and  hence  inadmissible  under  the  common 
law  without  ottier  proof  to  annex  it  to  the  original. 

2.  Was  it  admissible  as  a  copy  of  a  registered  deed?  It  pur- 
ports to  have  been  attested  by  two  witnesses,  neither  of  them 
officially.  How  came  it  upon  the  record?  No  probate  accom* 
panics  the  copy.  Shall  the  court  presume  it  probated  properly 
before  recorded?    In  those  states  where  the  probate  and  oi^ 
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der  far  reglgtf y  ifl  ft  jndicial  CMT  gwm  jndidal  proceeding,  roch  • 
precmxnption  might  be  urged  upon  fhe  courts,  and  with  plftul- 
bilify.  But  can  it  be  done  in  this  state,  where  the  registiy  it 
made  without  notice  to  a  grantor  and  by  a  ministerial  oflSioer, 
who  is  allowed  no  discretion  in  the  matter?  We  think  not  A 
copy  from  the  registry  must  show  that  the  same  came  propeilj 
on  the  registry.  The  only  eyidence  offered  of  that  £aet  henr 
was  the  certificate  of  the  clerk  that  there  was  a  probate  at- 
tached to  the  deed  on  the  record.  Two  fatal  objections  show 
this  evidence  to  be  insufficient,  viz.:  1.  That  this  was  a  judi- 
cial opinion  of  the  clerk,  to  which  he  was  not  competent  to 
testify;  2.  That  the  eyidence  of  the  clerk  himself  disproyes  the 
truth  of  this  certificate. 

8.  Was  the  copy  admissible  under  the  act  of  1856?  That 
act  prescribes  that,  "  where,  in  any  counties  in  this  state,  the 
public  records  of  the  county  have  been  destroyed  by  fire,  any 
deed  or  other  instrument  in  writing  that  is  found  to  have  been 
recorded,  and  the  record  burnt,  such  deed  or  other  instrument 
in  writing  shall  be  taken  and  held  to  have  been  recorded  legaUy 
and  upon  sufficient  proof  of  execution  in  all  the  courts  of  this 
state."  The  second  section  allows  the  contents  of  the  reoord 
to  be  proved  by  any  person  who,  at  any  time,  may  have  read 
fhe  record.  Two  questions  arise  ui)on  this  statute:  1.  Is  this 
presumption  of  proper  probate  conclusive  or  only  prima  faci^ 
and  subject  to  rebuttal;  2.  If  traversable,  before  whom  should 
the  issue  be  heard,  the  judge  or  the  jury?  Upon  the  first  point 
we  are,  without  difficulty,  unanimous.  The  intent  of  the  legis- 
lature was  clearly  to  relieve  persons  from  the  effects  of  such 
oonfiagrations  by  creating  a  presumption  of  proper  probate  in 
behalf  of  all  their  title  papers.  This  was  wise  and  generoos 
legislation.  But  to  go  further,  and  to  say  to  contestants  ol 
these  titles,  you  shall  be  barred  from  showing  the  truth  bj 
legal  evidence,  would  be  unwise  and  iniquitous  legislation,  and 
such  as  the  courts  would  not  lightly  attribute  to  this  o^ 
ordinate  branch  of  the  government.  Upon  the  second  point 
we  have  had  more  difficulty.  Bqt  a  majority  of  the  court  have 
arrived  at  a  conclusion  as  to  the  proper  construction  of  this 
act,  which  is  conformable  to  the  general  principles  of  law,  and 
yet  seems  to  offer  eveiy  benefit  which  any  party  could  claim 
under  it. 

The  admission  of  secondaiy  evidence  is  a  question  exelu* 
■tvely  for  the  court  When  once  admitted,  theotber  party  has 
no  right  to  introduce  evidence  to  the  jury  to  show  that  tb^ 
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ootirt  eired  in  admittiiig  snch  eridenoe.  The  dedrion  of  the 
oourt  quoad  hoe  is  finaL  If^  then,  thin  presamption  is  travere- 
able,  fhe  rebutting  eTidenoe  mnst  be  heard  by  the  oonrt  be- 
fore he  admits  the  secondary  eyidence.  What  reason  is  there 
for  receiving  evidence  which  afterwards  most  be  withdrawn  on 
production  of  further  testimony  to  the  court?  If  the  rebutting 
evidence  was  submitted  to  the  jury,  what  would  be  its  effect? 
To  call  on  the  jury  to  decide  a  question  which  by  law  is  prop- 
erly for  the  coi^  viz.,  whether  a  proper  foundation  is  laid  for 
the  reception  of  secondary  evidence  ?  It  would  be  a  very  anon^ 
alous  question  for  the  determination  of  a  jury.  Now,  if  there 
is  much  evidence,  and  conflicting  evidence  produced  to  the 
court,  we  think  the  judge  might,  of  his  own  motion,  call  on  a 
jury  to  decide  this  preliminary  issue;  or  if  either  party  de- 
manded it,  we  think  the  court  ought  to  grant  him  a  jury  to 
decide  this  question  of  fact;  otherwise,  and  in  this  case,  we 
think  the  court  did  right  to  hear  the  evidence  on  this  prelimi* 
nary  question  himselfl 

The  decision  of  the  judge  upon  the  facts  proved  meets  our 
approval,  and  consequently  we  see  no  error  in  his  withholding 
this  copy  from  the  jury  under  the  act  of  1856. 

Several  questions  have  been  argued  before  us  with  seal,  and 
much  research  manifested  in  respect  to  them,  upon  which  we 
express  no  opinion,  especially  as  to  the  effect  of  our  registry 
laws,  in  allowing  copies  of  lost  deeds  to  be  given  in  evidence 
without  further  proof.  There  are  unquestioned  evils  connected 
with  the  law  practice  which  has  obtained  in  the  state,  but  we 
forbear  to  decide  so  momentous  a  point  when  it  is  nnnaoessaiy 
to  the  cause. 


Ajswsu  Df  BQuiTTy  RnpOABivi  lo  Bm^  OoaraumvmH  of:  8m  Mp* 
kif  T.  Fkgltif,  61  Am.  Dec.  S75,  and  note;  Olker  t.  Armu^  mUe,  p.  667. 

OoiT  OF  DmH  WHizr  AwnawTBLii  zh  Bvu>khcb;  See Beverl^r,  Buribe, 64 
Ahl  Deo.  861.  The  prinoipal  case  is  dted  In  Mtadg  ▼.  Shki^f  40  Oa.  687»  Is 
the  point  that  a  oopy  of  a  deed  which  has  not  been  admitted  to  leoord,  or 
iddch  ahowa  from  the  fact  that  there  la  no  probate  that  it  eoold  not  have 
reewdod,  ia  not  admiwIWe  aa  lidaBoe  vadm  the  Qeeqtja  i  ifliii j  towa 
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MoLYNEUx  V.   Setmoub,  Fannino,  &  Ga 

[10  OioieiA,  ML] 

Bmor  OF  JumiDicnoN,  whwhmh  dm.  oe  Gbdidiai^  will  ArtA/m  to  all 
penou  foand  within  the  limit*  of  the  state  or  goTsnma&t  orer  wfaidi 
the  pow«r  of  the  court  extends,  whether  they  be  pemuuieat  er  tempotaiy 
nndeatiy  and  they  will  to  that  extent  be  deemed  oituaoe  or  lubiMte. 

AzsBauoB  Npir-EisiDUffT  dobs  not  Ck>m  wirHm  TnanoBUii  Lmni 
ev  Static  itill  if  he  owns  property  there,  the  ooarti  will  aoq^iin  Joriik 
diotioa  which  may  be  exeroised  npoD  snoh  property. 

Tmommrr  ov  Nog»»«n)«wT  nr  Hakini  of  Aitothib,  may  be  reaafted  bf 
gunkkment^  the  property  m  well  m  the  garaiahee  baing  witUL  ^ 
joriadiotioa  of  the  court. 

PUKUfAL   FbOFKBTT   HAB   Ko  SirOB  OlHIB  THAN  TKAT  OF   PiBBQV  l»VW 

ing  iti  powfuwion,  owner^hip^  custody,  or  controL 
FlMoir  Indirid  to  Avothib,  buno  Sumcoinm  bt  PBocsaa  of  QABHim- 
HBMT  and  admittingthe  indeblednMi»  cannot  on  going  into  anothar  atafti 
be  coerced  to  pay  over  the  money  a  aeoond  tima  on  another  gamidunanl 
In  aaoh  steta^  tiie  Judgment  In  tiie  firat  state  protecUng  him  friMi^fmikM 
liafailit^ 

OiJURiHMXHT.    The  opinion  statei  the  fiftota. 

Wardj  and  Jaekmm  and  Jones^  for  the  phuntiff  in  emf; 
€horge  T.  Bame§^  for  the  defendant  in  error. 

By  Court,  Lumpkin^  J.  We  shall  addrefls  onredToe  to  tmo 
^nestiong  only  in  this  case,  taking  no  notice  whatever  of  ^tm 
order  given  by  Carmichael  to  H.  F.  Rnssell. 

1.  Had  the  conrt  in  Carolina  jurisdiction  of  MolyneoxT  And 
a.  If  it  had,  had  Molynenx  an  attachable  interest  in  his  haixla 
belonging  to  Cannichael  at  the  time  the  Carolina  gamiahment 
was  served? 

All  persona  who  are  found  within  the  limits  of  govemmeot, 
whether  their  residence  be  permanent  or  temporary,  are  to  be 
deemed  so  far  dtiaens  or  subjects  thereof  as  that  tiie  right  d 
jurisdiction,  dvil  and  cximinal,  will  attach  to  such  persooa. 
And  although  the  non-resident  come  not  within  the  territorial 
limits  of  a  state,  still,  if  he  owns  property  there,  this  will  give 
the  local  courts  jurisdiction;  so  that  jurisdiction  can  be  right- 
fully exercised,  whether  founded  upon  the  person  being  within 
the  territory,  or  upon  property  within  the  territory:  Stoiy'a 
Confl.  L.,  sees.  639, 643, 660;  Phillmore  on  International  Law, 
pp.  366,  368,  373. 

This  doctrine  has  been  reoogniied  and  enforced  in  mmj 
•tate  of  the  Union.    It  is  no  longer  a  debatable  queatioQ. 

If  a  non-resident  debtor  have  property  in  the  haadl  of 
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another,  it  may  be  reached  by  gamishmdnt^  the  property  itMlf^ 
as  well  as  the  garnishee,  being  within  the  jurisdiction  of  the 
court  The  learned  judge  who  decided  this  case  conceded  that 
If  the  non-resident  garnishee  have  in  the  state  where  he  is  gw* 
nished,  and  when  he  is  garnished,  property  of  the  defendant 
in  his  hands,  or  he  is  bound  to  pay  the  defendant  money  at 
some  particular  place  in  the  state,  or  to  deliver  to  him  goods 
at  some  particular  place  in  the  state,  that  then  he  may  be 
garnished. 

We  submit  there  is  no  foundation  in  reason  for  such  a  dis- 
tinction. Has  he  property  of  the  defendant's  in  his  hands 
which  may  be  surrendered  up?  or  does  he  owe  him  an  attach* 
able  debt?  which,  of  course,  follows  and  adheres  to  his  person. 

Molyneux  was  served  personally  with  the  process  in  Charles- 
ton. He  is  responsible,  then,  to  Uie  courts  of  South  Carolina: 
Drake  on  Attachments,  sec.  409,  et  passim;  Paine  Y.Moarelandj 
15  Ohio,  445  [45  Am.  Dec.  585];  Eu>er  v.  Coffin^  1  Cush.  27 
[48  Am.  Dec.  687];  Kerr's  Action  at  Law,  171, 178;  2  Am. 
Lead.  Gas.  724, 725,  726,  et  seq.;  Biaeell  v.  brigg9,  9  Mass.  462, 
470  [6  Am.  Dec.  88];  Bama  v.  JTarria,  4  N.  Y.  875,  876,  878; 
McMiiUen  v.  Guest,  6  Tex.  275;  Campbell  v.  Farmer^  it  F.  M. 
F.  Ine.  Co.y  87  N.  H.  35;  8.  C,  21  Law.  Rep.  298  [72  Am.  Dec. 
824] ;  Crceby  v.  HetheringUmj  4  Man.  &  Or.  946;  8.  C,  48  Bng. 
Com.  L.  487;  Tamm  v.TFiUiama,  8  Doug.  281. 

If  Molyneux,  after  service,  had  made  no  return,  the  oourt 
would  have  regarded  this  as  an  admission  on  his  part  that  he 
had  assets  and  given  judgment  against  him  for  the  amount  of 
the  plaintiff's  claim:  McBride  v.  Floyd,  2  Bailey  L.  212,  213; 
Oraey  v.  Coatee^  2  McCord,  224,  225;  Ken/nedy  v.  Raquetf  1 
Bay,  484. 

Personal  property  has  no  locality  other  than  that  of  the  pe^ 
mm  having  the  same  in  possession,  ownership,  custody,  or  con- 
trol: Drake  on  Attachments,  sec.  486;  8tory'8  Confl.  L.,  sees. 
880,  882,  888,  390. 

Molyneux  could  at  any  moment  have  given  a  draft  for  the 
balance  in  his  hands,  and  thus  have  passed  the  property  and 
possession  at  the  same  time. 

The  person  of  the  garnishee,  then,  being  within  the  juris* 
diction  of  the  South  Carolina  court,  and  he  being  person- 
ally  served  with  the  regular  process  of  mat  court,  the  fund 
also  being  within  the  jurisdiction  of  that  court,  it  being 
purely  personal,  a  balance  due  Carmichael,  the  jurisdictioD 
of  thai  court  was  complete,  both  as  to  the  person  and  subject- 


C64  MoLYSsux  V.  SsTMouB,  FANinnciy  A  Ga    [Georgiai 

matter;  and  ihejtirifidiotionofthat  court  having  first  attached, 
the  courts  in  this  state  will  not  coerce  the  gamiBhee  to  pay  a 
second  time. 

Could  not  Carmichael  have  sued  MolTneux  in  South  Caro* 
Una  and  held  him  to  bail  upon  this  demand  while  Molyneuz 
was  passing  through  Carolina,  or  temporarily  there  upon  bus- 
iness? If  sOy  is  it  not  dear  Ihat  the  creditors  of  Carmichael 
oould  have  reached  the  debt  due  Carmichael  by  garnishment? 
Does  not  principle  demand  this? 

Molyneuz  was  served  personally  in  Charleston  on  the  nine- 
teenth of  December,  1866.  On  the  fifth  of  May  thereafter,  he 
filed  his  return,  admitting  two  thousand  eight  hundred  and 
fourteen  dollars  and  nine  cents  in  his  hands  coming  to  Cap> 
michael.  On  the  twenty-third  of  March,  1867,  he  was  gar- 
nished in  Georgia,  at  the  instance  of  Seymour,  Fanning,  A  Co. 
To  this  latter  summons,  Mdyneux  filed  an  original  return  on 
the  twenty-third  of  May,  1867;  and  an  amended  answer  Feb- 
ruary 16, 1869.  In  his  return  to  the  courts  of  each  state,  he 
admitted  his  indebtedness  to  Carmichael,  the  fact  of  this  fond 
being  first  garnished  in  his  hands  in  South  Carolina,  and  insisted 
upon  the  exclusive  jurisdiction  of  the  courts  of  that  state;  and 
in  his  amended  return  in  this  state,  the  fbrther  fact  of  the 
final  order  of  the  South  Carolina  court,  directing  and  requir- 
ing him  to  pay  the  amount  admitted  to  be  in  his  hands  to 
Goldthan  Walker,  the  regularly  appointed  assignee  of  that 
court,  under  the  law  for  that  purpose,  and  that  he  had  paid 
over  said  sum. 

The  return  thus  made  in  this  state  was  not  traversed .  Mdy- 
neux had  acted  with  the  most  perfect  good  fiiith.  No  steps 
were  taken  by  the  Georgia  creditors  to  interplead  or  otherwise 
interfere  with  the  proceeding  in  Carolina,  alth  )ugh  thus  brought 
to  their  knowledge  by  the  deposition  of  Molyneux. 

Is  it  possible  that,  under  these  drcumstances,  he  shall  be 
adjudged  to  have  paid  this  money  wrongfully  in  South  Caio* 
Una?  And  wherefore?  Why,  because  the  South  Carolina 
attachment  was  not  effectually  levied,  the  balance  due  by 
Molyneux  to  Carmichael  not  being  an  attachable  debt  Who 
made  the  courts  of  this  state  an  appellate  tribunal,  to  review 
and  reverse  the  judgment  rendered  in  South  Carolina?  Is 
not  as  full  faith  and  credit  to  be  given  to  this  judgment  as  if 
rendered  in  one  of  the  courts  of  this  state?  Is  not  eveiy  pro- 
sumption  in  its  favor  that  it  was  rightfiilly  rendered?  Doea 
the  foot  aflbrmatively  appear  upon  the  fitoe  of  these  papem 
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•DTwhere  that  it  was  not?  The  constitation  of  the  United 
States,  to  say  nothing  of  the  comity  of  states,  requires  us  to 
presume  that  there  was  sufficient  proof  before  the  South  Caro- 
lina court  to  authorize  the  judgment  which  they  awarded. 

The  simple  truth  in  this  case  is  that  Wardlaw  and  Walker^ 
in  the  exercise  of  superior  diligence,  have  got  the  start  in  the 
twoe  of  Messrs.  Seymour,  Fanning,  &  Co.;  and  the  same  may 
have  happened  had  both  proceedings  been  instituted  in  this 
ftate;  and  the  courts  can  afford  them  no  reUefl 

We  hold,  then,  that  the  court  in  South  Carolina  had  juris- 
diction, and  we  are  bound  to  presume — ^because  it  has  been 
BO  adjudged  by  a  court  of  competent  jurisdiction — ^that  Moly- 
IMUX  had  an  attachable  interest  in  his  hands  belonging  to 
Carmichael  at  the  time  the  Carolina  garnishment  was  served. 
Nothing  appears  upon  the  lace  of  the  proceedings  to  rebut  this 
presumption;  but  on  the  contrary,  ^e  proof  sustaining  the 
•zeroise  of  jurisdiction,  and  consequently,  that  the  court  was 
wrong  in  ordering  judgment  to  be  entered  up  in  this  state, 
eompelling  Molyneux  to  pay  the  money  in  his  hands  a  second 
timOs 


JmuHMBiiQV  €V  WoMMiUBtam  MXD  TOBB  PauFiETi.^R  is  A  itttltd  nls 
Ib  BnglMi4  tad  tfas  Unitad  Stetes  that  caaxtM,  gnanSkj  ■ptskfag;  ha>T6  ne 
Jariidietion  oror  panons  or  ywperty  imlaH  found  within  fho  Unitothl  limiti 
«f  the  itata  or  oountry  over  whioh  the  oonrt  ezeroiflee  power.  **  Couddered 
in  an  intemational  point  of  view,  jnriadiotion,  to  be  rightly  ezerdaed,  nmil 
be  founded  upon  the  person  or  the  thing  being  within  the  territory,  for  other- 
wiae  there  can  be  no  sovereignty  exerted,  upon  the  known  maxim,  Sx^ra  ier» 
rHorimn  ju$  dieenti  impune  nan  paretur:  **  Yeherton  r,  Tekertonf  1  Swab,  k  T. 
186.  Keitber  law  nor  comity  between  distinct  natiooal  or  itate  erganwtJeai 
SMMttoBs  tbe  aathcritj  ol  one  mch  body  to  exercise  jnrisdiotiai  orw  ftnam 
m  jiroyrty  whieh  are  aitoata  beyond  ita  territorial  limiti:  Wniiu  m  Union 
TtLOo^Y,  Pae^fic  A  A.  Tek  Co.,  49  lU.  92;  Skeer  t.  Ck^jin,  48  Am.  Dea  687, 
and  note;  note  to  Mytr9  t.  Jfyers,  68  Id.  892;  on  the  aabjeet  of  "Jnrisdiction 
as  dependent  on  the  aovereignty  of  statea."  In  Piqtuet  ▼.  8wa^  6  Haaon,  40^ 
the  ooort  aay  that  "the  power  of  oonrta  of  a  atate,  howerer  geoml  may  be 
their  juriadiction,  are  neceaaarily  eonflned  to  the  territorial  Umita  of  tlia 
atete.  Their  prooaaa  cannot  be  ezeonted  beyond  theee  limita,  and  any 
attempt  to  aol  on  peraona  or  thinga  beyond  them  woald  be  deemed  a  naorpa- 
tion  of  foroiga  aoforeignty  not  jnatified  or  acknowledged  by  the  law  of  na* 
tiona.  .  •  •  •  Ihia  reaolta  fr<nn  the  general  principle  that  a  court  created 
within  and  for  a  particnlar  territory  ia  boondad  in  the  exeroiae  of  ita  powera 
by  the  limili  ol  aooh  territory."  Story,  in  hia  work  on  Conflict  of  Lawi^  8tll 
ed.y  aae.  541,  pw  766^  laya  down  the  foQowings  **  AU  peraona  who  are  foond 
within  the  Umita  ol  a  goTenunant,  whether  their  reaJdence  ia  permanent  or 
temporary,  are  daamed  to  be  aabjeota  theraoC  BonUenoia  aaya  that  the  aor- 
ereign  baa  a  ri^^  to  make  lawa  to  bind  foreignera  in  relation  to  their  prop- 
arty  witUa  his  doHlns  in  relatun  to  eontneta  and  aota  dona  tiiarain  in  rda^ 
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tlon  to  Jndidal  [ii  nnnwllngB,  if  fhey  implead  before  hie  tribnnelfl.  Aai 
farther,  that  he  may,  ol  etriel  right,  make  lawi  for  all  f oreignere  who  merelj 
pasH  thnm{^  hie  domeine,  although  oommnnly  thie  anthority  ie  exeroieed  onlj 
■e  to  mattera  of  polioe,  Vattel  aeaerte  the  eame  general  doetrine^  and  aaya 
that  foreignere  are  eabjeot  to  the  lawi  of  a  etate  while  they  reaide  in  it." 
And  thia  general  principle^  that  a  nation  or  atate  haa  power  to  make  laws  foi^ 
and  to  exeroiae  jnriadiction  over,  all  peraona  and  their  property  fooad  withia 
ita  territory,  and  over  each  peraona  and  each  property  only,  rone  throogh  all 
the  caaea:  Warrender  r.  Warrender,  9  Bligh.  144;  Peimo^  r.  Ntf^  95  U.  & 
714;  Oo^  T.  Pag^  18  WalL  860;  Oxiper  t.  Refnoids^  10  Id.  860;  OamU  T. 
Lee,  22  Am.  Dec  860;  Ewer  ▼.  C<ffin,  48  Id.  587;  McVkker  t.  Beeig,  50  Id. 
666;  Xoee;oyT.il2&ee,54Id.631;  i9miC&  t.  JEb<(m,  68  Id.  747;  ifyen  t.  if f«r% 
Id.  692;  DeWkL  ▼.  Byrnett,  8  Barb.  96;  Adame  ▼.  LomuHr,  8  Ga.  89;  Demmif 
▼.  FauOener,  22  Kan.  97;  Binea  t.  Brigge,  9  Mf  aa.  469;  Wriffiii  t.  Oalde^  % 
Met.  402. 

A  coort,  before  entertaining  an  action,  in  order  to  aaoertain  whether  it  has 
jnriadiction,  will  inquire:  1.  Whether  the  aabject-matter  of  the  aotioo  is 
within  ita  jnriadiction;  and  2.  Whether  it  haa  power  over  the  peraona  of  the 
partiea  by  reason  of  their  preaenoe  within  the  territorial  limita  of  the  atatef 
or,  in  their  absence,  whether  they  have  property  within  the  state  attached  ia 
the  action,  which  it  ia  the  pnrpoee  of  anoh  action  to  anbjeot  to  the  jndgmeBt 
to  be  rendered  therein. 

JuBisBicnoN  OF  SuBnoor-KAmB. — ^It  ia  eaaential  to  the  maintenanos  ol 
any  suit  that  the  court  hsTo  jnriadiction  of  the  aubject-matter  thereof.  I1iii% 
though  it  be  a  fact  that  a  nation  may  rightfully  exercise  jnriadiction  over  all 
persons  within  its  domaina,  yet  we  are  to  understand  that  thia  appliea  only 
to  suits  purely  personal,  or  connected  with  property  within  the  same  aoTsr* 
eignty ;  for  although  the  peraon  may  be  within  the  territorial  jnriadiction,  yel 
it  is  by  no  means  true  that  in  virtue  thereof  every  aort  of  suit  may  be  maia- 
tainable  against  him.  A  suit  isb  not,  for  instance,  maintainable  againat  hia 
tcr  bind  Ids  rights  in  property  situate  elsewhere,  or  to  bind  hia  rij^t  and 
title  to  immovable  property  out  of  the  jnriadiction:  Story'a  ConfL  K,  sea  M8| 
Page  v.  McKee,  3  Bush,  138. 

Actions  are  either  local  or  transitory.  Actions  in  their  nature  looal  are 
those  founded  on  anch  canaea  of  action  aa  neoessarily  refer  to  aome  partienlar 
locality.  Actiona  in  their  nature  tranaitory  are  such  aa  are  founded  om 
oaaaea  of  action  which  may  be  auppoaed  to  take  place  anywhere.  Betweea 
looal  and  transitory  actions,  there  ia  the  important  distinction  that  the ; 
are  properly  triable  where  the  canae  of  action  aroee  and  the  property  ia 
ated,  whereas  the  latter  may  be  tried  wherever  the  partiea  can  be  fooadt 
Wbart.  C!onfl.  L.,  sec.  711.  Thus  injuries  to  peraona  and  personal  rights  are 
transitory,  and  an  action  therefor  may  be  brought  wherever  the  defendant  is 
found:  Rqfad  v.  Verelgl,  2  W.  Black.  1056;  Pedbodp  v.  ^omittbn,  106  Ifass. 
220;  De  WiU  v.  Buchanan,  54  Barb.  31;  JohneM  v.  DaUon,  1  Cow.  548;  Oiem 
V.  Ifodgea,  9  Johns.  567;  Oardner  v.  ThamaB,  14  Johna.  134;  SmUh  v.  BuU,  17 
Wend.  323.  So  actions  for  breach  of  personal  oontracta  may  be  tranaitory: 
Barren  v.  Benjavnn,  15  Mass.  354;  Rcberte  v.  KmghL,  7  AUen,  449.  ActioQa 
concitrning  the  right  to  real  property,  the  subject  being  fixed  and  immovaU^ 
uro  local  in  their  nature,  and  must  be  tried  where  the  property  ia  aitnates 
Rafad  v.  VertUt,  2  W.  Black.  1056;  jafotienfe^  v.  I^nham,  100  U.  S.  48S| 
North  Indiana  R.  R.  Co.  v.  Michigan  Central  R.  R,  Ca,  5  McLean,  444;  Wam 
T.  Kinney,  23  Wend.  484;  Ameriea$^  (T.  TeL  Co,  v.  MkUUeUm,  80  N.  T.  i08| 
Po^  V.  ife£Be,  8  Bnah,  185;  Stoay'a  Confl.  L.,  aee.  648;  asia  ease  el 
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fer  trespMt  to  realt^f ;  Livingtion  t.  Jfffentm^  1  Brock.  203;  or  for  ptrtitioa  ol 
hndi:  Jokmon  t.  JCMrtv  75  Am.  Deo.  781;  and  jnriadiotioa  of  sooh  actiooi 
ounot  be  entertained  elsewhere. 

JiTSiBDicnoH  OTXB  PlB80ir8.^rhe  general  role,  as  already  stated,  is  tbaft 
wnary  oonnfcry  has  jnrisdiotion  orer  all  persons  found  within  its  territorial 
limits.  And  this  jurisdiction  is  not  only  for  the  purpose  of  actions  agunst 
them,  bat  they  may  be  held  to  the  same  liabilities  oonceming  property  within 
the  state  that  are  imposed  on  oitisens.  Thns  they  may  be  oompelled  to  pay 
the  same  taxes  on  property  as  citizens:  8taU  r,  Bordentown,  32  N.  J.  L.  102| 
Wharton's  Confl.  L.,  sees.  67-79.  O^er  persons  oat  of  the  territory,  no  jnris- 
diction  exists,  ol  coarse;  bat  it  matters  not  how  transiently  a  person  be 
within  the  state,  if  he  is  served  with  process  theroin,  jarisdiction  over  his 
person  is  complete:  Peabody  v.  ffamiUon,  106  Mass.  221.  And  the  jorisdio- 
tion  is  not  avoided  becanse  the  service  was  on  board  of  a  foreign  steamer  in  a 
port  of  the  state  where  the  action  was  bronght,  and  beforo  the  vessel  was 
moored  to  the  dock:  Id.;  CommonweaUh  v.  PeUr»,  12  Met.  387. 

In  the  United  States,  the  federal  coarts,  by  virtue  of  the  constitatioii,  have 
{vrisdiction  of  soits  between  foreigners  and  citizens;  but  says  the  ooart  in 
Barrett  t.  Benjamin^  15  Mass.  357,  "it  will  be  found  upon  examining  the 
eonstitatiGa  of  the  United  States,  that  a  controversy  between  two  foreigners 
who  are  private  subjects  is  not  enumerated  as  within  the  judicial  power  of 
the  United  States.  But  the  jurisdiction  of  this  court  (the  supreme  court  of 
Massachnsettfl)  as  a  court  of  common  law  ia  nnlimited,  and  all  cases  cognisa- 
ble by  any  coarts  of  common  law  in  England  are  cognizable  hero."  Such 
{vrisdiction  extends  to  all  actions  of  a  transitory  naturo,  including  actions  for 
personal  injuries.  In  DewiU  v.  Buchanan,  54  Barb.  31,  and  Johnwn  v.  Dalton, 
1  Cow.  548,  it  is  said  that  while,  as  a  qaestion  of  law,  thero  is  no  doubt  that 
state  coarts  have  jurisdiction  of  an  action  between  non-resident  foroigners 
transiently  in  the  jurisdiction,  for  a  tort  committed  in  a  foroign  coantry,  yet, 
ss  a  matter  of  policy,  they  will  only  exercise  each  jarisdiotimi  in  exceptional 
cases  whf^ro  good  cause  is  shown  therefor. 

A  foroign  sovereign  may  sae  in  the  courts  of  another  sovereign:  WangeUn 
V.  BepMic,  L.  R.  20  Eq.  140;  Columbian  Qoeenmyailt  t.  BotkKMd,  I  Sim.  04; 
UmUd  StatesY.  Wagner,  L.  R.  2  Gh.  582. 

It  is  not  necessary  that  a  foreigner  shoold  be  within  the  jurisdiction  in 
order  to  institute  an  action:  Peabody  t.  HamiUon,  106  Mass.  217.  But,  if  he 
be  oat  of  the  jurisdiction,  or  about  to  leave  it  at  the  time  of  commencing  an 
action,  secari^  for  costs  may  be  required:  King  v.  Wright,  6  DowL  P.  C.  12; 
Drmmmmd  v.  Timaghoit,  16  Q.  B.  740;  Tambieoo  r,  Paeifico,  7  Exch.  816. 

Ifffeet  qf.  War, — ^The  general  rule  that  an  alien  may  sue,  however,  is  appli- 
cable only  to  alien  friends:  Pieani  v.  Laweon,  6  Bing.  N.  C.  90;  Taylor  v.  Car- 
penter, 3  Story,  458,  S.  C,  2  Wood,  ft  M.  2.  An  alien  enemy  is  not  entitled 
to  maintain  a  suit,  unless  tmder  a  safe  conduct  or  under  the  special  protection 
or  Uceose  of  the  government:  Omealy  v.  WHmm,  1  Gamp.  481;  McConnelY, 
Bedor,  3  Bos.  &  P.  113;  McVeigh  v.  (Jniied  States,  11  WaU.  259;  Mumford  v. 
Mur^ford,  1  OalL  366;  Johneon  v.  Falconer,  2  Paine,  639;  S.  C,  Van  Ness,  45; 
UniUd  States  v.  Isaac  HammeU,  4  West.  L.  J.  486;  Crawford  v.  William  Penn, 
Pet  C.  O.  106;  Otteridge  v.  Thompson,  2  Cranch  C.  C.  108;  Rice  v.  Shook, 
27  Ark.  137;  Clarke  v.  Morey,  10  Johns.  69;  Bussel  v.  SkijnpU/i,  6  Binn.  241. 
Bat  it  does  not  follow  that  an  alien  enemy  cannot  bo  sued;  and  in  Seymour  v. 
BaUey,  66  IlL  288,  it  is  held  that  the  existence  of  a  war  will  not  suspend  the 
ri^t  of  a  oitiaen  to  bring  an  action,  in  respect  to  property  within  the  state^ 
sgainst  a  noo-resident  domiciled  in  the  enemy's  country,  nnr  will  it  deprive 
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flie  court  of  Jurisdiction  thereof.  War  merely  diaables  an  alien  enemy  to  mii^ 
Imt  if  sned  he  may  nse  all  necessary  means  and  appliances  of  defense:  lihoef 
▼.  Sibley,  53  Id.  61;  }Villard  v.  Boggg,  56  Id.  163;  Harper  t.  Ely,  Id.  179| 
Dcney  ▼.  Kiie^  30  Md.  518;  Dorsey  ▼.  Doney,  Id.  524;  Ciarte  t.  Marty,  10 
Johns.  69;  BumlY.  Sk^pvM,  6  Binn.  241;  MeVtigkY.  UmUd Staia,  11  WaO. 


Anibaatodoin  ami  Foreign  MMdenm — Tbtb  courts  o<  a  stftto  hare  no  jnriadl^ 
tlon  over  a  f oni^  minister  or  ambMsador.  His  penon  is  inTiolaUe^  and  hii 
jpssidenoe  is  regarded  as  a  part  o<  the  teixitory  of  the  state  from  which  ha  k 
•snt^  and  not  only  his  diplomatic  attendanti^  bat  his  family  and  servants  ai* 
eisempt  from  the  Jiirisdictioii  of  the  state  to  which  he  is  accredited;  UwHtd 
BitUe$  T.  Benmtr,  Baldw.  234;  En  parte  (ktbrera,  1  Wash.  0.  a  232;  ITmiled 
States  T.  Jx^foniaine,  4  Cranch,  G.  O.  173.  Ibns  an  indictment  against  a  do- 
■lestic  servant  of  a  foreign  minister  was  qnaahed  for  want  of  jnriadiotioB,  im 
United  Stateg  y.  Lc/antaine,  4  Granch  O.  0.  173;  and  in  JBk  parte  Cabrera^  1 
Wash.  0.  C.  232y  it  was  held  that  the  secretary  of  a  legation  is  entitled  to 
protection  against  civil  or  criminal  process.  In  if cSqfT.^aroia^  4  Ben.  561^ 
however,  a  oonsnl  who  receiTed  money  in  a  fidndaiy  capaoilj  and  lailad  to 
pay  it  over  was  held  to  baU  en  process  of  arrest. 

Hie  privileges  ol  a  foreign  minister  are  well  described  in  UhO&i  Sia§B»  T.  Beth 
mr,  1  Baldw.  239,  where  the  court  say  that  snch  rights  "are  not  personal,  nor 
is  their  violation  pnnisfaed  as  an  injury  to  himself.  Hie  immnnity  fromaxresl 
b  the  privilege  of  the  sovereign  who  sends  him;  the  injury  is  done  to  him 
in  the  person  of  his  representative.  The  laws  of  nations  protect  iiie  ministv 
that  he  may  not  be  obstmcted  in  the  business  of  his  mission;  his  person  is  as 
Inviolable  as  his  sovereign,  within  whose  territory  he  is  presumed  to  residsu 
Hence,  the  laws  of  the  country  to  which  he  is  sent  can  no  more  be  en&xosd 
against  him  than  in  the  country  from  whence  he  came.  Being  considered  in 
the  temtory  of  his  own  sovereign,  no  other  has  any  jurisdiction  over  him. 
The  consent  of  the  sovereign  to  the  violation  of  the  rigjhts  and  priyilagsa 
which  belong  to  himseU,  either  in  person  or  in  his  representative,  are  equally 
necessary,  whether  the  minister  resides  in  a  foreign  country  or  his  own.  Tlis 
general  law  of  all  nations,  as  well  as  the  municipal  laws  of  each,  exempt 
ministers  from  all  control  or  jurisdiction  over  their  persons,  so  long  as  their 
representative  character  is  recognized  by  the  government  which  sends  or 
receives  them,  and  if  they  exercise  the  functions  of  ministers  or  retain  that 
character,  their  exemptions  attach  to  their  office  whether  they  claim  them  or 
not.  There  is  no  principle  of  national  law,  or  any  word  in  the  act  of  con- 
gress, which  justifies  the  arrest  of  a  minister  who  waives  the  privilege  of  the 

diplomatic  character But  though  the  person  of  a  minister  is  inviola* 

ble,  yet  he  is  not  exempted  from  the  law  of  self-defense;  and  if  he  unlawfully 
assaults  another,  the  attack  may  be  repelled  by  as  much  force  as  will  prevent 
its  continusnce  or  repetition."  For  a  full  discnasion  of  this  topic,  inducBng 
the  e£fect  of  the  foreign  relations  of  the  United  States,  see  Wharton's  Confl. 
L.,  pp.  49-51,  notes. 

Ettaiee  qf  Deeedmte,  and  EanotOcfn  a$d  JdrnMifntfon.— Courts  haTO  ne 
Jurisdiction  over  assets  of  a  decedent  in  a  foreign  sovereignty,  and  sn  exeou- 
tor  or  administrator  has  therefore  no  authority  to  go  into  such  foreign  tecritoij 
and  exerdse  his  official  functions  over  property  there.  The  mis  is  oondsely 
and  well  stated  in  Story's  Confl.  L.,  sees.  512,  513^  asfcUowts  "In  regard  ts 
ttie  titie  of  executors  or  administrators  derived  from  a  grant  ol  administra- 
tion in  the  oonntry  of  the  domicile  of  the  deceased,  it  is  to  ba  oonddered  thai 
that  title  cannot  <fo>r«  extend  as  a  matter  of  ri|^  h&pmaHbm  tsattoryel 


Jan.  1860.J    Molynsux  v.  Sbtmoub,  FAmaNG,  &  Ca         M9 

the  goTcmment  wldch  gtmnti  it,  and  tfa*  morable  property  therein.  Ae  to 
moivable  property  ntuated  in  foreign  eonmtriee,  the  title,  if  acknowledged  aA 
•n,  is  aoknowledged  ex  eomUaUf  and  el  ooone  it  is  sabject  to  be  oontrblled  or 
modified  as  every  nation  may  think  proper,  with  referenoe  to  its  ofwn  institn* 
tions,  and  its  own  policy,  and  the  rights  of  its  own  sabjeots.  And  here  the 
mle  to  which  referenoe  has  been  so  often  made  applies  with  great  strength, 
tiiat  no  nation  is  nnder  any  obligation  to  enforce  foreign  laws,  pre]ndieial  to 
its  own  rights  and  to  those  of  its  own  sabjeots.  Persons  domiciled  and  dying 
In  one  ooontiy  are  often  deeply  indebted  to  foreign  creditors  living  in  other 
eonmtries  where  there  are  personal  assets  of  the  deceased.  In  sach  oase,  it 
wonld  be  a  great  hardship  npon  snch  creditors  to  allow  the  original  execntor 
or  administrator  to  withdraw  those  fonds  from  the  foreign  coontry  without 
the  payment  of  snoh  debts,  and  tfaos  to  leave  the  crediton  to  seek  their 
remedy  in  the  domicile  of  the  original  ezecntor  or  administrator,  and  perhaps 
there  to  meet  with  the  obstmctions  and  inequalities  in  the  enforcement  of 
their  own  rights  from  the  peonliarities  of  the  local  law: "  Deimy  t.  FauOBner^ 
22  Kan.  06,  qnoting  the  above  section  verhaUm;  Apperwn  v.  BoUon,  29  Ark. 
418;  Cakmne  v.  Skinher,  66  Mo.  867;  Dial  v.  Oary,  14  S.  C.  673;  McNtP- 
mora  v.  Dwjfer,  82  Am.  Dec  627;  Beeler  v.  Dimn,  76  Id.  761;  Hood  v.  Bar» 
rktgUm,  L.  R.  6  Eq.  218.  "It  has  henoe  become  a  general  doctrine  of  the 
enmmon  law,  recognized  both  in  Kngland  and  America,  that  no  soit  can  be 
bronght  or  maintained  by  any  executor  or  administrator  in  his  official  capaci^ 
in  the  ooorts  of  another  oonntiy  except  that  from  which  he  derives  his  an* 
thority  to  act  in  virtue  of  the  probato  and  letters  testamentary,  or  the  letters 
of  administration,  there  gtmnted  to  him.  But  if  he  desires  to  maintain  any 
suit  in  any  foreign  country,  he  must  obtain  new  letters  of  administration  and 
givB  new  security  according  to  the  general  rules  of  law  prescribed  in  that 
ooontry  before  tiie  suit  is  brought."  The  authorities  to  this  point  are  veiy 
numerous  and  conclusive^  and  a  oolleotion  of  them  and  full  discussion  of  the 
sabject  will  be  found  in  a  note  ioOoodallr,  Marshallf  86  Am.  Deo.  484  et  seq. 
Ouairdian  and  Ward, — ^The  powers  of  guardians,  and  of  courts  over  them, 
is  Uke  that  relating  to  executors  and  administrato^^  defined  by  territorial 
lines.  The  general  rule  Is  stated  in  Hoyt  v.  Sprague,  103  U.  S.  631,  as  fol- 
lows: "  One  of  the  ordinary  rules  of  comity  exercised  by  some  European  states 
b  to  acknowledge  the  authority  and  power  of  foreign  guardians^  that  is,  guar- 
dians of  minors  and  others  appointed  under  the  laws  of  their  domicile  in  other 
stotes.  But  this  rule  of  comity  does  prevail  to  the  same  extent  in  England 
and  the  United  Stotes.  In  regard  to  real  estota^  it  is  entirely  disallowed;  and 
Is  rarely  admitted  in  regard  to  personal  prq[»erty.  Justice  Story,  speaking  of 
a  decision  which  favored  the  extraterritorial  power  of  a  guardian  In  referenoe 
to  personal  property,  Monri§on*8  Cfa§e,  4  T.  R.  140,  says:  'It  has  oertainly  not 
received  any  sanction  In  America  in  the  states  acting  under  the  jurisprudence 
of  the  common  law.  The  rights  and  powers  of  guardians  are  considered  as 
strictly  looal,  and  not  as  entitling  them  to  exercise  any  authority  over  the 
person  or  peiBonal  property  of  their  wards  in  other  stotes,  upon  the  same  gen- 
eral reaeoning  and  policy  whiohhave  droumscribed  the  rights  and  authorities 
ol  exeoaton  andadministraton:"*  YToodisorfft  v.  ^itmv,  4  Allen,  824;  ifor- 
ffvB V.  ZXdhqr,  1  Johns. Oh.  163; Krqf^ t. Wiekey^  4 Gilllt  J.  832.  InExparte 
PerUs%  2  Johns.  Oh.  Ifl4»  it  is  held  that  an  inquisition  of  lunacy  taken  abroad, 
m  in  another  stats^  la  not  sufBeient  to  authoriie  a  sale  el  the  lunatic's  estato 
lor  his  maiwtsnanes^  bat  it  Is  sofikient  to  warrant  the  iMoing  a  new  <wm>mU. 
rifln  within  the  stato^  and  may  perhaps  be  suffident  groond  or  evidBBoe  to 
la  toq[Diriikiii  within  the  state  en  soeh  new 
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Under  this  htsd,  aIsch  way  be  bUsaad  MtioDB  oo  inortgAgM»  wImn  a  aoa^ 
TCsidont  «iod;gagor  may  be  proceeded  agamet  by  paMication;  actiioiti  en  eoir- 
enante  fur  rent»  where  the  tame  pvooew  is  granted;  foreign  attaohmenti  aai 
tnutee  prooeesee  where  the  abeeat  defendeot'e  pivpei'ty,  whether  it  be  hi  ml 
•etate,  or  movablee,  or  debt%  18  attached  in  the  hands  of  gamiBheea  or  tnuteea 
Iheee  are  yirtaally  proceedings  in  rem.  As  to  the  power  ol  the  state  to  saQ 
such  property  on  each  a  judgment^  there  can  be  no  qnestian.  Hie  state  Is 
absolnte  master  of  all  property  within  its  borders,  no  matter  where  the  owns 
b  domiciled.  This  has  always  been  held  to  be  the  law  with  regard  to  famnor- 
able  property,"  and  is  now  also  regarded  as  the  rale  regarding  '^mofaUs 
property,  as  the  fiction  that  movables  follow  the  person  is  now  gradnaQy  tsb- 
Ishing  from  the  field  of  praetical  jnrispmdenoe." 

In  OMffigiie  T. /mtie^  L.  R.  4  H.  L.  428»  which  is  eited  as  antliflritativeb 
Wharton's  Confl.  L.,  sec  717,  note  2,  the  ooort  say:  *'In  Story  on  Oonfliol 
of  Laws,  sec  602,  it  is  said  that  the  principle  that  the  judgment  is  oonoln- 
■iTe  '  is  applied  to  all  proceedings  ta  rem  as  to  morable  pwperty  within  the 
Jnrisdiction  of  the  court  pronooncing  the  judgment.  Whatever  it  setdei 
as  to  the  right  or  title,  or  whatever  disposition  it  makes  of  tfao  pruperiy  by 
sale,  revendioation,  transfer,  or  other  act  will  be  held  valid  in  every  oUmt 
ooontry  where  the  question  comes  directly  or  indirectly  in  judgment  bsfort 
any  other  foreign  ivibnnaL  This  is  very  familiarly  known  in  th^  cases  of 
proceedings  in  rem  in  foreign  courts  of  admiralty,  whether  th^y  be  esussi  eC 
priie  or  bottomry,  or  salvage,  or  forfeitnreof  which  such  ooorts  have  a  li^h^ 
fnl  jurisdiction  founded  in  tiieactnal  or  constructive  posBesBion  of  the  snbjeo^ 
matter.'  ....  We  apprehend  the  true  principle  to  be  that  indioated  in  the 
last  few  words  quoted  from  Story.  Wethink  the  inquiry  is  first  whether  the 
subject-matter  was  so  situated  as  to  be  within  the  lawful  oontrol  of  the  stite 
under  the  authority  of  which  the  court  site;  and  secondly,  whether  the  sov- 
ereign authority  of  the  state  has  conferred  on  the  court  jurisdiotiofi  todseids 
as  to  the  dispositioa  of  the  thing;  and  the  court  has  acted  within  its  juzisdl^ 
tion.  If  these  conditions  are  folfiUed*  the  adjudicatMn  b  oooclnahre  aguMl 
all  the  world." 

InAoerr.  Ot^u,  48  Am.  Deo.  687,  it  b  add  that  to  giveefieot  to  a  Judg- 
ment as  against  all  the  world,  process  by  attachment  of  property  mast  not  be 
merely  nominal,  but  must  be  f ormsl  and  effeeiive.  Where  a  debt  has  bsM 
recovered  by  attachment  in  a  foreign  court,  the  recovery  has  been  held  te  be 
a  protection  to  the  debtor  ae  garnishee  agamst  his  original  orediiort  JVyiorT. 
PAe^M,  1  Har.  It  O.  492. 

JumiBDionoir  over  DiroBai.— THtti  regard  to  the  matter  o<  JvtiadieiMB 
over  divorce^  it  b  sufficient  to  stete  the  now  generally  settled  ruls^  that  the 
fight  to  decree  a  diroroe  b  founded  on  domicilii,  which  alone  givee  jnzbdi^ 
tion.  The  subject  b  already  fully  treated  in  a  note  to  Hamomr  t.  nmMr,  7 
Am.  Dec  2(»-209;  and  also  in  the  note  to  2bfai  t.  refan,  21  Id.  747-7M;  thb 
latter  no^  discussing  the  subject  of  foreign  dimroes:"  Bee  also  Bidiep  en 
liarriage  and  Dtvoroe^  6th  ed.,  c  la 

Ordob. — ^Legidaturee  and  conrte  may  define  and  penbh  crimee  eonunitted 
within  the  stete,  whether  by  citinns  or  straagcrs^  beeanee  the  former  eve 
supposed  to  haTO  consented  to  all  laws  made  1^  the  legblatm^  andthelatter» 
whether  their  residence  be  temporary  or  permanent,  do  impliedly  agree  te 
yield  obedience  to  all  such  laws  as  long  as  tl^y  remain  in  the  etetc  Hmj 
cannot^  however,  define  or  punish  crimes  eommitted  in  another  stated  ae 
erimee  are  altogether  local,  and  oiyiiwJile  and  puuehable  esduaively  m  the 
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■■rtiMeds  go^nani  ttll  flrimiMU  jariftdiction  from  the  luiiaM  «f  ilM  lbiBg«ii4 
tha  pnrpwe  of  tbo  jiizudictio&:"  Rqfady.  VereUt,  2  W.  Bkck.  1058;  Opdea 
r.  /Wib<,  3  T.  B.  733;  n0  AsUdope,  10  Wheat  C6;  ^SomlZe  ▼.  Oa^/ield,  14 
Johm.  8iS.  Tenal  laws  not  being  operative  eztraterntorially,  a  aonteiice  of 
■ttwader  of  one  atate  will  not  opeaate  at  a  diaahility  to  eoe  m  aaotlMr  elate: 
KBiUr.  Ogdmh  I  H.  Black.  l»;  Woffr.  Oxhaim,  6  Mm.  4b  6.  09;  nor  eM 
ens  oovrt  cany  into  eSoct  a  Judgment  on  a  criminal  proeeention  from  another 
itate  where  the  offenae  wae  committed:  Commcmnoealth  w,  Greem,  17  Maei.  015, 
545-^548;  Wettem  T,  Co,  v.  KUderhauae,  87  N.  T.  430;  Chwle$  t.  PeopU,  1  Id. 
18D;  Ormm  r.  Dauthy,  82  Id.  443. 

ikS  to  the  law  oonoeming  extcadition,  and  whether  one  irtate  say,  ma  a 
■atter  of  righl^  demand  the  deliTery  of  fagitiTea  thonto^  aeo  the  mgUnatw 
•ete  to  MaUer  qfFeUm',  57  Am.  Deo.  389^100,  difonimng  the  rabjeot  folly. 


Lowe  v.  Bryant* 

Paboi.  Aagiumu.  Aabsdebiiv,  tsat  oti  Mabbuob  iho  yrepegty  which 

the  hnaband  ahall  reeeiTe  of  tibe  wife  ahall  be  giren  to  her  and  the  chil- 
dren of  the  marriage  by  will,  becomes  an  exeoated  and  enforceable  agree- 
ment upon  the  execution,  after  marriage,  of  the  will,  and  will  operate  to 
exclude  the  husband  from  making  any  snbsequent  disposition,  by  eodiofl 
or  otherwise^  so  aa  to  defeat  the  agreement. 

Bill  by  WilliAm  E.  Lowe,  executor  and  legatee  in  remainder 
of  William  H.  Lowe,  deceased,  against  Martha  T.  Lowe,  widow 
of  the  teetator,  to  compel  her  to  give  bond  for  the  production 
of  certain  property  which  the  bill  alleges  she  holds  only  for 
life.  On  the  trial,  the  evidence  showed  that  William  H.  Lowe, 
being  in  treaty  of  marriage  agreement  with  Martha  T.  Lowe, 
his  intended  wife,  agreed  with  her  by  parol  that  the  property 
he  should  receive  by  her  on  the  marriage  he  would  give  to  her 
and  the  children  of  their  marriage  by  will;  that  after  the  mar- 
fda,ge  he  prepared  the  will  according  to  the  agreement,  and 
kept  it  by  him  for  that  purpose;  that  subsequently  he  executed 
such  will,  and  immediately  afterwards  by  codicil  so  changed 
the  disposition  of  the  property  so  as  to  give  his  wife  only  a  life 
eatate  therein.    The  remaining  facts  are  stated  in  the  opinion. 

James  T,  Mny^  and  Edtoards  and  Holaeyy  for  the  defendant  in 


Levi  B,  Smithy  and  Grice  and  Wallace,  contra. 

By  Court,  Lyon,  J.    On  the  trial,  the  plaintiff  in  error  offered 
to  prove  by  Jamefl  T.  Harman,  one  of  the  witnesses  to  the 
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Willi  and  the  peraon  who  seeme  to  have  written  the  codioQ, 
that  the  testator  said,  before  the  will  was  executed  and  befbra 
the  codicil  was  prepared,  that  he  made  an  antenuptial  cott* 
tract  with  his  wife,  Martha  T.  Lowe,  by  parol,  and  that  in  said 
contract  he  did  agree,  that  if  he,  Lowe,  died  before  the  aaid 
Martha  T.,  that  he  would,  by  will,  give  to  the  said  Martha  and 
her  children  all  the  property  that  he  should  receive  by  said 
Martha  upon  their  intermarriage;  and  that  he  had  this  will 
written  in  accordance  with  said  antenuptial  contract,  and  k^ 
it  by  him  for  that  purpose.  Upon  objection,  the  court  ruled 
out  the  evidence,  and  we  think  that  such  ruling  was  error.  It 
is  true  that  the  evidence  was  offered,  not  for  the  purpose  of 
enforcing  such  antenuptial  contract,  but  for  the  purpose  of 
sustaining  or  aiding  the  construction  put  on  the  will  and 
codicil  by  the  defendant.  The  evidence  was  not  competent 
for  that  purpose,  as  there  was  no  ambiguity  about  the  will  or 
codicil.  The  import  was  plain  and  obvious,  giving  to  the 
widow  only  a  life  estate  in  ike  property  in  contsoversy,  but  the 
evidence  was  admissible  for  the  purpose  of  setting  up  and 
enforcing  such  antenuptial  contract.  If  it  was  true  that  the 
testator  did  make  such  antenuptial  agreement,  and  his  admiA- 
sions  are  competent  to  prove  it,  and  he  had  this  will  written  in 
accordance  with  such  agreement,  and  kept  it  by  him  for  that 
purpose,  this  was  such  a  part  performance  of  the  agreement  sm 
took  the  case  out  of  the  statute  of  frauds,  even  if  it  was  within 
the  statute,  which,  in  the  opinion  of  this  court,  is  very  doubt- 
fiiL  And  when  the  testator  signed  and  executed  that  will,  it 
became  a  fully  executed  one,  and  could  not  be  altered  by  any 
codicil  or  subsequent  will  that  he  could  make.  In  Cookes  y. 
M<ucaUf  2  Vem.  200,  the  parties  had  agreed  among  themselves 
upon  terms  of  settlement,  and  the  agreement  was  drawn  up  in 
articles,  in  writing,  to  be  mutually  signed,  but  was  not  eithw 
before  or  after.  The  court  decreed  that  Mascall  should  per- 
form the  agreement  according  to  what  was  contained  in  the 
writing,  as  was  intended  should  have  been  done,  although  no 
other  agreement  was  reduced  to  writing. 

In  Taylor  v.  Beech^  1  Yes.  sen.  297,  the  property  of  the  wi&p 
by  a  previous  marriage^  was  agreed  to  be  assigned  to  trustees 
br  her  separate  use  during  her  coverture,  and  to  be  applied 
after  her  death  to  such  uses  as  she  should  appoint  They 
sent  to  an  agent  to  prepare  the  writing,  but  the  marriage  took 
place  before  the  agreement  could  be  carried  out.  A  proper 
draft  of  assignment  was  afterwards  proposed,  in  which  alterip 
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lions  were  made  by  the  husband's  own  handwriting.  On  de- 
livering it  to  the  wifO)  he  told  her  he  had  made  no  other 
alteration  than  was  for  her  benefit,  and  suffered  her  to  receive 
it  to  her  separate  uise  during  coverture.  The  wife,  by  will, 
gave  the  five  hundred  pounds  to  the  plaintifi*s,  who  filed  the 
bill  fiir  it  The  defendant  pleaded  the  statute  of  frauds  bo- 
cause  of  the  agreement  not  being  reduced  to  writing.  The 
eourt  overruled  the  plea,  saying  that  the  agreement  was  good, 
if  afterwards  signed  by  him;  ''that  the  rule  extends  not  to 
fSftots  subsequent,  vix.,  showing  a  part  performance  in  which 
the  statute  cannot  be  pleaded."  The  correctness  of  the  first 
decision  has  been  greatly  doubted  as  being  a  violation  of  the 
statute  of  frauds,  and  it  is  only  cited  to  show  the  extent  to 
which  the  highest  courts  of  England  have  gone  to  take  these 
oases  out  of  the  statute  of  frauds,  and  that  even  those  courts 
will  lay  hold  of  the  slightest  circumstances  for  that  purpose. 
This  court,  in  coming  to  its  conclusion  in  this  case,  was  not 
governed  by  that  case  or  any  like  it,  but  on  the  facts  proposed 
to  be  proved  by  Harman.  If  the  statement  in  the  record  is 
true,  we  hold  that  it  presents  a  complete  reply  to  the  relief 
prayed  for  by  the  complainants. 

But  for  this,  the  case  would  be  with  the  complainants. 

Judgment  reversed. 

Law  of  Mabbuob  Sbttlbhxiits,  Gknzrallt:  Bae  MirriU  t.  SeoUf  M 
Am.  Dm.  366»  aad  ezteiiBiys  note  thereto  371-^5. 

Thb  PSDrczPAL  CASK  IB  CXTXD  in  spearman  t.  Wiiion,  44  0%,  478^  to  tht 
point  that  the  question  whether  a  oontraot  to  deviae  oertain  piupsrtj  bj  wiD 
txiits  is  a  qneitioii  for  the  jury  to  determine. 


Webb  v.  FLEMma 

[8»  osoBQiA,  floa.] 
To  EsTABUSB  TiflTATOB's  SiONATimi  TO  Wnj.,  proof  that  ho  acknowledged 

it  to  be  inch  in  the  presence  of  the  snbembing  witnesses  is  snfficient» 

though  the  signing  was  not  done  in  their  presence. 
It  is  not  EssximAL  to  VAUDmr  of  Wnji  that  subscribing  witness  should 

sign  in  the  presenoe  of  each  other,  if  each  signs  in  the  presence  of  the 

testator. 
AmMFT  BT  Wn<L  TO  MANUHrr  Slavs  aToids  that  portion  of  the  will 

which  relates  to  that  object,  but  does  not  affect  the  remainder  of  it. 
ViBDicr  THAT  Wnji  WAS  Fbkb  Jjn>  VoLuirrABT  Act  of  Tbstatob,  and 

not  Toid  because  of  nndue  influence  aUeged  to  have  been  exerted  by  tht 

principal  legatee,  who,  it  was  proved,  wrote  the  will,  is  supported  by 

•fidenoe  that  the  testator  ooold  read  and  write;  that  he  manifested  s 
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tef  laUntl  in  <1m  wj||»  Md  tl»t  wfan  tlM  BolMaifaing^ 

■Ifn  <fa>  win  he,  witihottt  iiwirtunnt,  ditwitlnunhlflbe^ivlMnlKikj^l 

ttwithhim. 

Caveat  to  wUL    Tim  opizdoii  states  the  fiMita. 
Douglasi  and  DouglasB^  far  the  plaintiff  in  error. 
Stmt  and  Stafford^  contra. 

BjCcmrt,  Stepbeto,  J.  L  Tb  determioewbeiHr emettys 
Terdict  n  supported  by  tl»  evidaDoe,  (lie  eyidenoe  mnst  be 
ai^lied  to  the  different  Jasnes  presented  bj  tiha  d^fisMBt 
groonds  of  cawat.  TbB  first  ground  is  that  the  testster  did 
not  sign  the  will  in  the  presence  of  the  witnesses.  The  evi- 
dence is,  that  he  did  sign  it  in  the  presenoe  of  the  witness 
Martin,  and  that  by  his  conduct  he  cleaily  aoknowledi^  Us 
signatore  in  the  presence  of  each  of  the  other  tm.  And  thsft 
was  sufficient 

S.  Hie  second  ground,  that  he  did  not  siim  the  will,  is  eoif- 
ered  by  what  has  just  been  said  on  the  finst  graund. 

8.  The  third  ground  is  that  the  witnesses  did  nei  sign  the 
will  in  the  presence  of  eadi  other.  Tixat  was  not  neoossaiy; 
it  is  sufficient  if  each  witness  subscribes  in  the  prsse&oe  of  the 
testator. 

4.  The  foiDrth  ground  is  that  the  will  attsmqils  to  manumit 
a  slave,  and  is  therefore  void.  The  will  does  provide  far  the 
purchase  of  a  slave  by  the  executor,  and  her  mannmisBiaD 
afterwards,  and  the  part  of  the  will  relating  to  that  object  is 
void;  but  the  remainder  is  good,  as  has  been  firequentfy  lield 
by  this  court 

5.  The  fifth  ground  is  that  the  will  was  not  the  free  and  vol- 
untary  act  of  the  testator.  In  support  of  this  ground,  it  was 
argued  that  the  will  being  written  by  Hutchens,  who  is  a  prin- 
cipal legatee,  strong  iMtxif  was  necessary  to  show  that  the  test- 
ator knew  the  contents  of  the  paper,  but  that  the  proof  on  this 
point  was  very  weak.  We  think  the  evidence  on  that  point  is 
satisfactory.  The  testator,  as  appears  from  the  evidence,  could 
read  and  write,  and  the  testimony  of  Smith  is  that  when  he 
subscribed  as  a  witness  the  testator  produced  the  wiH  to  him. 
He  produced  the  will  without  getting  out  of  bed,  and  without 
assistance  from  anybody.  He  must,  therefore,  have  had  it  in 
bed  with  him,  actually  nursing  it  We  tlnnk  it  is  a  fair  and 
satisfactory  conclusion  that  the  deep  interest  which  he  mani- 
fested in  the  subject  led  him  to  make  use  of  the  ample  oppor* 
fcunity  which  he  had  of  knowing  the  contents. 
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6.  The  sixiQ  and  last  ground  is  that  midoe  infliiezkce  waa 
lued  in  the  procurement  of  the  wilL  There  waa  no  evidence 
at  all  m  support  of  this  ground.  We  think  that  all  the  isenes 
presented  by  the  caveat  ai«  either  bad  in  law,  oar  satiafjEtctoiily 
met  by  the  evidence^ 

Judgment  affixmed* 

£zsconoH,  PuBUCATios,  AJSTD  AntsuKtow  or  Wnj^  SuffiuiuiGr  ovi 
8m  Chafee  t.  Baptist  Mm,  dm,,  40  Am.  Deo.  22S;  Seed  t.  Boberte^  71  Id. 
fM^noteSie. 

Wm  WuTTor  XT  BawEiTDCiAKf  VKDUi  It:  Sm  Ai^Am  t.  MerediA,  71 
Am.  Dm.  1S7,  and  aoto  AiKWMmg  tto  ■object  fnUy^  1»  tol»i|  FkfapyT. 
/foUi^  7S  Id.  238. 


Cook  v.  Wood. 

tW  GSOBGTA,  89L] 

br  Aonov  iob  Damjou  vm  CRmm  ix  CosiynuAnov  wiA  pbiaMff  *■  wifi^ 
where  oonnirBiioe  ie  let  up  in  bar,  it  k  not  a«oM8ary  in  «rd«  to  mda- 
tain  OQch  defenM  to  prove  that  the  husband  eonniTed  at  the  partionlar 
aoti  of  adnltery  charged,  or  at  any  actual  and  apecifio  act  of  adaltery; 
for  if  the  hoaband  sufEers  his  wife  to  live  as  a  prostitute,  and  criminal 
interoooree  with  a  third  person  ensues,  he  can  have  no  action  therefor,  it 
hmg  dtumrnn  abeqtie  mjuriiK 

b  u  Snoa  voa  Coubt  to  Kbfdbb  WBmxif  'Raqprnn  to  Oin  Ijmial 
Ohabos  upon  the  ground  that  there  ia  no  evidence  to  siqpport  it^'  if  in 
fiMt  there  is  evidence  tending  thereto;  and  for  such  error  a  new  trial  will 
be  awarded  if  the  point  waa  material  in  the  case. 

AcnoN  for  damages  for  criminal  oonyersation  with  plain- 
tiff's wife.  The  opinion  states  the  facts.  The  verdict  was  for 
plaintiff  for  two  thousand  dollars. 

Mobly^  Jom9i  and  Jmtei^  and  Bammyy  far  the  plaintiff  in 


B.  H.  EiU  and  D.  P.  HtUj  contra. 

By  Coorty  Lumpkin,  J.  We  avoid  expressing  any  opinion 
as  to  the  size  of  thie  verdict,  exc^t  to  say  that  acoordii^  to 
the  actual  fiELcts  of  the  case  as  proved,  it  was  an  unmistakable 
compliment  to  the  rare  abilities  of  the  plaintiff's  oounsel. 

As  we  feel  constrained  to  avoid  a  new  trial,  it  becomes  un- 
necessary to  notice  the  ground  on  the  motion  for  a  new  trial 
as  to  the  witness  L.  W.  Biggers. 

We  shall  confine  ourselves  to  the  refusal  of  the  court  to  give 
the  charge  requested  in  writing  by  defendant's  oounsel,  for  the 
that  there  was  no  evidence  to  warrant  it.    The  request 


678  Cook  v.  Wood.  [Georgia, 

was  in  these  words:  ^It  is  not  always  neoessaiy  that  the  hus- 
band be  proved  to  have  connived  at  the  partienlar  acts  of 
adultery  charged.  For  if  he  soffers  his  wife  to  live  as  a  pros- 
titute,  and  criminal  interooorse  with  a  third  person  ensueSi  he 
can  havo  no  action.    It  is  damnum  abtq^  vngwriaP 

It  is  not  denied  either  by  the  drcnit  coart  or  the  connsd  in 
argoment  but  the  law  is  correctly  stated.  Indeed,  it  is  a  ver* 
haiim  transcript  from  the  fifty-first  section  of  Greenleaf  on  Iivi- 
dence;  and  marked  in  the  request  as  a  quotation.  I  b^  leave 
to  add  several  additional  paragraphs  from  the  same  author: 
^'Passive  sufierance,  or  connivance  of  the  husband,  may  also 
be  shown  in  bar  both  of  a  libel  for  divorce  and  a  civil  action." 
Again:  ^^It  is  not  necessary  to  show  connivance  at  actual 
adultery,  any  more  than  it  is  necessary  to  prove  an  actual  and 
specific  act  of  adultery." 

We  ask,  Was  there  not  some  evidence,  enough  to  justify  the 
request  made,  from  which  the  jury  might  have  inferred,  to  say 
the  least  of  it,  ^'passive  sufierance"  of  the  husband  in  the 
adultery  of  his  wife? 

What  is  some  of  the  testimony  in  this  record? 

Joseph  Dent  swears  that  he  knew  Wood  and  wife  in  Mus- 
cogee county  before  their  removal  to  Harris;  that  Mrs.  Wood's 
character  for  chastity  was  bad*  He  had  a  conversation  with 
Wood,  her  husband,  in  Muscogee.  He  spoke  of  his  wife  as  a 
whore.  He  abused  her  and  her  sister,  Mrs.  Clem;  and  said 
he  believed  that  they,  and  all  the  family,  were  d — -d  whores. 
This  was  in  1850  or  1851.  Mrs.  Wood  was  frequently  with 
her  sister,  Mrs.  Clem.  Wood  knew  they  associated  together, 
and  told  Dent  on  one  occasion,  when  he  met  him,  that  his 
wife  has  come  down  with  him,  and  gone  to  Columbus.  Wood 
asked  Dent  on  one  occasion  if  he  ever  had  sexual  intercourse 
with  his  wife — Wood  said  he  believed  Ed.  Nance  had.  He 
told  witness  on  another  occasion  that  when  he  first  went 
to  Harris  county  he  could  not  borrow  five  dollars  from  Cook, 
and  he  thought  he  was  a  mean  man;  but  that  afterwards  his 
wife  could  get  as  much  money  from  Cook  as  she  wanted;  and 
he  (Wood)  thought  he  was  a  very  fine  man.  At  another  time, 
when  Wood  and  his  wife  had  had  a  difficulty,  she  threatened 
to  take  the  children  and  become  a  public  prostitute. 

Thomas  G.  Moore  testified  that  Wood  said  to  him  that  he 
believed  that  when  Clem's  wife  was  out  of  fix,  his  (Wood's) 
wife  was  sent  down  for  Dames's  benefit;  and  when  his  wife 
was  out  of  fix,  that  Clem's  wife  was  sent  up  for  Cook's  benefit 
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Wood  said  that  if  Cook  would  settle  a  competencj  upon  him 
and  one  child,  he  might  go  to  the  devil  or  Jamaica.  He 
doubted  whether  more  than  one  child  was  his. 

John  Moore  swore  positively  to  one  act  of  illicit  intercourse 
between  Mrs.  Wood  and  a  man  by  the  name  of  Tomjinson,  of 
which  he  was  an  eye-witness. 

But  I  forbear  any  further  recital  of  these  disgusting  details. 
These  arcisuiBcient.  True,  I  have  selected  some  of  the  strong- 
est evidence  against  the  plaintiff,  and  this  is  right,  as  the 
point  is,  Was  there  any  evidence  to  justify  the  charge  asked 
by  defendant's  counsel?  And  ^/hen  it  is  recollected  that  Mrs. 
Wood  associated  intimately  with  Mrs.  Clem,  fL  woman  of 
notoriously  infamous  character,  that  her  husband  doubted, 
yea,  disbelieved  the  legitimacy  of  his  ostensible  progeny; 
that  he  continued  to  live  with  his  wife  for  a  nxmiber  of  years 
on  Cook's  land,  knowing,  and  well  pleased  with  the  fact,  that 
she  waB  supplied  abundantly  with  money  by  him;  and  that 
he  was  willing  to  compound  for  the  adultery  by  a  settlement 
of  projxirty  upon  himself  and  one  child,  might  not  the  jury 
properly  have  inferred  that  the  plaintiff  connived  at  his  own 
imdoing? 

It  is  said  that  we,  as  an  appellate  court,  cannot  weigh  and 
appreciate  the  testimony  as  the  judge  who  presided  at  the 
trial  could.  And  the  same  suggestion  is  frequently  made,  and 
no  doubt  there  is  some  truth  in  it.  All  we  have  to  say  in  re« 
sponse  to  tliis  remark  is  that  the  corrective  is  with  the  legisla- 
ture. Instead  of  compelling  us  to  recover  the  judgment  of  the 
circuit  judge  upon  the  evidence,  let  his  decision  be  final  upon 
the  facts.  It  would  greatly  relieve  the  labors  as  well  as  the 
responsibility  of  this  court;  and,  perhaps,  might  better  subserve 
the  ends  of  justice. 

In  this  case,  an  expression  of  opinion  upon  the  evidence 
would  have  been  forced  upon  the  reviewing  tribunal,  under 
any  circumstances,  as  the  judge  refused  to  give  a  legal  charge 
for  the  reason  that  there  was  no  evidence  to  support  it. 

This  is  the  first  action  of  erim.  con.  that  has  been  before  us. 
We  trust  it  will  be  the  last — especially  when  the  factum  of  the 
adultery  is  proved  by  one  witness  oidy,  and  that  witness  the 
son  of  the  fallen  woman;  and  thus,  instead  of  keeping  the  dis- 
covery he  made  locked  up  in  the  secret  chambers  of  his  own 
bosom,  thus  covering  the  shame  and  nakedness  of  his  erring 
parent,  or  seizing  the  first  weapon  at  his  command  and  rush- 
ing upon  her  guilty  paramour  and  wiped  out  with  his  heart's 
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blood  the  dishonor  inflicted  upon  the  family^  for  which  prompt 
and  manly  vindication  of  the  household  altar  and  the  mar- 
riage bed  earth  would  have  proclaimed,  "Well  done"  (Pen. 
Code,  div.  4,  sec.  16)yand  heaven  would  have  echoed  back  the 
plaudit ,  (Leviticus,  xx.  10).  Instead  of  all  this,  Baneome 
Wood,  from  the  witness's  stand,  in  maintenance  of  his  father^a 
suit  for  pecuniary  damages,  publishes  and  perpetuates  to  all 
coming  time  the  sin  and  degradation  of  the  mother,  that  boro 
him. 

Were  this  the  case  of  the  two  men  in  one  city — the  one  rich 
and  the  other  poor.  The  rich  man  had  exceeding  many  flocks 
and  herds,  but  the  poor  man  had  nothing  save  one  little  ewe 
lamb,  which  he  had  bought  and  nourished  up,  and  it  grew  up 
together  with  him  and  with  his  children.  It  did  eat  of  his  own 
meat  and  drank  of  his  own  cup,  and  lay  in  his  bosom,  and  was 
onto  him  as  a  daughter.  And  there  came  a  traveler  unto  the 
rich  man,  and  he  spared  to  take  of  his  own  flock  and  of  his 
own  herd  to  dress  for  the  wayfaring  man  that  was  come  unto 
Urn,  but  took  the  poor  man's  lamb  and  dressed  it  for  the  man 
that  was  come  to  him — I  say,  were  this  that  case,  the  wrath 
of  every  right-minded  man  would  be  exceedingly  kindled. 
And  his  verdict  would  be  that  all  the  wealth  of  Elijah  Cook 
oould  not  compensate  the  husband  for  this  contamination  of 
his  wife.  But  if  there  is  any  reliance  to  be  put  iu  the  testi- 
mony sent  up  in  this  record,  this  is  not  that  case. 

Action  vor  Damages  for  CRmiNAL  CoxvERaATiON:  See  note  to  Weaver 
T.  BcuJiertf  44  Am.  Deo.  162-179,  and  particularly  168;  and  ae  to  oonnivanoe 
aa  a  defense  to  action,  172. 


Clayton  v.  Busset. 

S80O«oaeiA,946.) 
brDOBSEMurr  wn«i.  bb  Rblikvbd  against  in  EQumr  on  groond  of  miitaka 
aa  to  the  legal  effect  of  the  word*  used,  whereby  the  indoraer  la  bound 
to  pay  the  note,  when  the  true  contract  and  intention  was  to  writo  only 
such  an  indorsemeiit  as  would  eontcy  title  without  rendering  the  in* 
dorttr  liablor 

Bill  to  enjoin  action  on  promissory  note,  and  to  reform  ix^ 
dorsement  as  written  on  the  note  so  as  to  correspond  with  the 
agreement  of  the  piirlice.    The  facts  are  slated  in  the  opinion. 

B  S.  WorrUly  for  the  plaintiff  in  error. 
Wimberiy  and  Iieddinfj,  cmiira. 
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By  Canity  Stephenb,  J.  Ferrer  having  taken  this  note  after 
it  was  dne,  holds  it  subject  to  such  equitable  defense  springing 
out  of  the  note  or  indorsement  as  could  be  made  against  it  in 
the  hands  of  his  assignor.  We  have  no  doubt  that  the  de&nse 
set  up  by  this  bill  is  good  against  that  assignor,  Bussey.  The 
substance  ,of  the  bill  is  that  the  indorser  mistook  the  legal 
effect  of  the  form  of  mdorsement  which  he  used.  He  states 
that  the  contract  between  him  and  Bussey  was,  that  there 
should  be  such  an  indorsement  as  would  only  transfer  the  title, 
and  not  bind  the  indorser,  and  that  in  endeavoring  to  carry  out 
that  contract,  he  mistook  the  legal  efiCect  of  the  words  he  used. 
This  court  has  frequently  held  that  mistakes  as  to  the  legal 
effect  of  an  instrument  are  relievable  in  equity.  The  doctrine 
is  fully  discussed  in  Lucas  v.  Lucas j  30  Qa.  191  [ante^  p.  642]. 

Judgment  reversed. 

MisrAxs  idi  TO  LnAL  Enwa  cm  Ixaxsnaan  will  bb  RzLmvu) 
AaADWT  IN  Bquht:  See  Imuu  ▼.  Iaicom^  amU^  p.  642.  The  principal  osm  ia 
oited  to  the  point  that  racfa  relief  will  be  graated^  in  Mtadar  ▼.  Dofkar  ScNh 
fo^  Baai^  66  Oa.  607. 


Lbb  V.  Leb* 

fIL  QsOBOIA,9Bwl 

OF  SBTOiDr  HIS  RxnuHcs  TO  SrruATioH  Of  FAanM  ja  Itm  «C 
the  eoBunenoement  ol  the  actbn;  and  therefore  a  denuuid  onoe  barred  1^ 
the  statnte  of  limitationa,  and  afterwards  renved  by  a  new  promlae^  oaa- 
not  be  pleaded,  at  law,  as  a  aet-off  in  an  aotion  oommeDoed  dming  the 
existence  of  the  statntory  bar. 

DirxxDAHT,  a  Awnov  at  Law,  gaknot  Sit  on  Judomsmt  AAADnv  PtAnr- 
Tirr  nnleta  he  had  the  legal  title  to  each  jndgment  at  the  time  when  the 
action  waa  oommeaeed;  it  m  not  soffident  that  he  had  an  equitable  inter* 
eat  in  it. 

CoiTBT  ov  Bqititt  Eztivdb  DocnuKs  07  Sn-oyr  bitonb  Law,  In  all 
wliere  peculiar  eqnitiea  interreae  between  the  partiee. 


Bill  in  equity  filed  by  Charles  8.  Lee  against  Moses  Lee. 
The  bill  alleged  that  the  complainant  had  paid  certain  debts 
of  and  certain  judgments  against  the  defendant;  that  defend- 
ant employed  Thomas  Stocks  as  his  agent  in  taJdng  up  these 
debts  and  judgments  and  having  them  transferred  to  the  com- 
plainant; that  said  Stocks  had  some  of  these  judgments  trana- 
ferrisd  to  himself,  intending  such  transfer  as  a  memorandum 
only,  while  the  transfers  were  really  intended  for  the  com- 
plidmmt;  that  complainant  kept  all  these  judgments  and 
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other  liabilities^  until  the  judgments  became  dormant^  having 
perfect  confidence  in  the  defendant,  who  is  his  brother,  and 
«ot  desiring  to  press  him  with  the  law;  that  after  the  trajisfer 
ot  said  judgments  and  liabilitiee,  as  above  stated,  the  defend- 
-BXiij  from  time  to  time  gave  to  the  complainant  certain  soidb 
of  money,  for  which  the  latter  gave  his  due-bills;  that  subse- 
tjuently  the  complainant  aggregated  the  amounts  of  these  due- 
bills  and  gave  his  note  to  the  defendant  for  the  whole  amount^ 
it  being  then  understood  between  them  that  the  amount  of  the 
note  should  be  applied,  on  a  settlement,  to  the  debts  held  bj 
the  complainant  against  the  defendant;  that  subsequently  the 
defendant  brought  suit  against  the  complainant  on  said  note, 
to  which  action  the  latter  filed  his  pleas  and  answer,  proposing 
to  set  off  the  said  claims  held  by  him  against  the  defendant; 
that  at  the  trial  the  judge  ruled  that  the  complainant  conld 
not  set  ofif  the  claims  and  demands  set  forth  in  his  pleas  at 
-common  law,  but  that  said  demands,  if  available  as  a  setroiT  at 
till,  must  be  made  so  in  a  court  of  equity,  and  continued  the 
-case  to  enable  the  complainant  to  file  this  bilL    The  bill  also 
alleged  that  the  defendant  would  be  unable  to  respond  to  the 
complainant  if  a  judgment  should  be  rendered  against  him. 
The  bill  prayed  that  the  defendant  might  be  compelled  to  ao- 
coui\t;  that  the  amount  of  the  note  be  credited  on  the  sums 
due  the  complainant  against  the  defendant;  that  the  action  at 
law  be  enjoined;  and  for  other  relief.    The  defendant  deIn1l^ 
red  to  the  bill.    The  court  sustained  the  demurzer  and  die- 
missed  the  bill,  and  the  complainant  sued  out  this  writ  d 
error. 

B.  IT.  mUj  for  the  plaintiff  in  error. 

Bull  and  Ferrell^  for  the  defendant  in  error* 

By  Court,  Jenkins,  J.  The  judgment  of  the  court  bebw  is 
placed  upon  the  ground  that  the  complainant's  demands  are 
of  a  strictly  legal  character,  and  may  be  proved  as  well  in  a 
-court  of  law  as  in  a  court  of  equity.  The  real  question  is, 
whether  they  may  be  established  by  plea  of  set-off  to  tba 
action  pending  at  law  as  well  as  by  a  proceeding  in  equity 
ingrafted  upon  that  action.  We  regard  the  propodtion  of  tl» 
•court  below  as  an  affirmation  that  they  may. 

There  are  two  classes  of  these  demands,  amounting  in  ths 
•aggregate  to  a  large  sum,  the  consideration  of  which  will 
burnish  a  test  of  the  correctness  of  this  proposition. 

These  are  simple  contract  debts,  barred  by  the  statutes  of 
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limilatioEUi  at  Che  time  defendant  oommenoed  his  action  at 
law  against  complainanti  but  revived  pending  that  action  hy  a 
new  promise. 

The  rule,  strlctij  enforced  at  law,  is  that  the  right  of  set-off 
has  reference  to  the  situation  of  the  parties  at  the  time  <^  the 
oommencement  of  the  suit:  ileriweilier  v.  Btrdj  9  Oa.  694, 
sec  4. 

The  action  at  law  between  these  parties  was  commenced 
after  th^  bar  of  the  statute  of  limitations  had  attached  to 
complainant's  simple  contract  demands,  and  before  its  removal 
bj  the  new  promise.  Consequentiy,  at  the  commencement  of 
the  suit  at  law,  complainant  had  no  existing  cause  of  action — 
no  right  of  set-off  qiio  ad  these  simple  contract  debts. 

These  are  judgments  against  defendant,  purchased  for  com- 
plainant bj  an  agent,  with  the  agent's  money  (afterwards  re* 
funded  by  complainant),  the  agent  having  in  the  first  place 
taken  an  assignment  of  those  judgments  to  himself,  and 
having  neglected,  when  reimbursed  his  advances,  to  assign 
them  to  complainant,  though  regarding  them  as  complainant's 
property. 

To  entitie  him  to  set-off  judgments,  in  an  action  at  law,  the 
defendant  must  show:  1.  That  the  judgments  were  in  existence 
at  the  commencement  of  the  action;  and  2.  That  he  was 
either  the  plaintiff  of  record  or  the  assignee  at  that  time;  in 
other  words,  that  he  had  a  legal  title  to  the  judgments  at  the 
oonunencement  of  the  action.  The  averment  is,  that  he  had 
then  only  an  equitable  interest  in  them.  The  conclusion  is 
that  he  had  not,  as  to  this  class  of  demands,  an  adequate 
remedy  at  law. 

Has  complainant  a  remedy  in  equity?  It  is  correctiy 
insisted  that  equity,  in  matters  of  set-off,  follows  the  law, 
cmless  there  be  peculiar  equities  between  the  parties.  Such 
equities  will  always  induce  its  active  interference. 

''Courts  of  equity  will  extend  the  doctrines  of  set-off,  and 
claims  in  the  nature  of  set-off,  beyond  the  law,  in  all  cases 
where  peculiar  equities  intervene  between  the  parties.  These 
are  so  various  as  to  admit  of  no  comprehensive  enumeration:" 
2  Storjr's  £q.  Jur.,  sec.  1437  a. 

''Courts  of  equity,  in  virtue  of  their  general  jurisdiction,  will 
grant  relief  in  all  cases  where,  although  they  are  mutual  and 
Independent  debts,  yet  there  is  a  mutual  credit  between  the 
parties,  founded,  at  the  time,  upon  the  existence  of  some  debt, 
due  by  the  crediting  party  to  the  other.    By  mutual  credit,  in 
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the  sense  in  yhich  ibe  terms  are  here  used,  we  are  to  under^ 
fftand  a  know)ed^,  on  both  sides,  of  an  existing  debt  due  to 
one  party  and  a  credit  given  by  the  other  party,  founded  on 
and  trusting  to  such  debts  as  the  means  of  cHscharging  it:"  2 
Story's  Eq.  Jur.,  sec.  1435. 

The  averments  in  the  bill  disclose  the  following  peculiar 
equities  between  the  parties:  1.  That  complainant  interposed 
for  defendant's  relief  when  he  was  powerless  to  meet  pressing 
demands^  both  parties  understanding  that  complainant,  thus 
becoming  the  creditor  of  defendant,  must  necessarily  wait  long 
for  repayment;  2.  The  sums  of  money  &om  time  to  time  ad- 
vanced by  defendant  to  complainant  (being  the  consideration 
of  the  note  sued  on  at  law)  were  so  advanced  in  consequence 
of  defendant's  indebtedness  to  complainant,  with  the  under- 
standing that  the  note  in  question  was  to  be  canceled  on  a 
future  settlement  of  such  previous  indebtedness;  indeed, 
equity*  may  well  regard  those  advances  as  partial  payments 
on  account  of  defiendant's  indebtedness;  3.  The  insolveney  of 
die  defendant,  and  the  utter  hopelessness  of  complainant's  de- 
mand, unless  set  off  against  defendant's,  if  not  an  independent 
and  peculiar  equity  in  itself,  greatly  fortifies  the  other  equities 
arising  between  the  parties;  4  If  the  averments  in  complain- 
ant's bill  be  true,  defendant  is  attempting  to  perpetrate  a  frauds 
and  that  attampt  it  is  the  province  of  equity  to  thwart 

Believing,  therefore,  that  complainant  has  no  adequate 
remedy  at  law,  and  that  equity  is  competent  to  release  him, 
we  hold  that  the  court  below  erred  in  sustaining  the  demurrer 
and  disnussing  the  bill. 

Judgment.  Whereupon  it  is  considered  and  adjudged  by 
the  court  that  the  judgment  of  the  court  below  be  reversed, 
upon  the  ground  that  the  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  bill,  on  the  gnmnd  that  the  claims 
of  the  complainant  were  of  a  strictly  legal  character,  and  migiii 
have  been  insisted  on  at  law  as  well  as  in  equity. 


Sbt-off  m  Squttt  q  Qovxbnxd  by  SAxa  Ruubb  as  at  Law,  milMi 
QMcial  circamstances  oconr  to  justify  intecpositioii,  aa  where  peouliar  eqoitiM 
intervene  between  the  parties:  ffayes  ▼.  SaifeB,  73  Am.  Deo.  709,  note  7IX 
where  other  oases  are  ooUeeted;  Loekwood  v.  B^ekmlh,  72  Id.  89^ 

SsT-OFr  MUST  BB  DiBT  RZDTiNO  m  Pavor  C9  DmonoAiiT  when  tlw  aeiua 
warn  commaioad:  Loekwood  v.  BedwUk,  72  Am.  Deo.  609  note  73^  iHMre  site 
oases  are  oelleoted. 

JuDOXBHT  Aa  SxT-onP!  See  ThaUher  ▼.  MiUs,  65  Am.  Dea  95;  (taa'* 
Adm'rv.  Todd,  64  Id.  231;  Annan  v.  ffoudk,  45  Id.  133;  Gram§'^.Woodbm% 
AO  Id.  296,  note  298,  where  other  caaos  are  ooQeoted. 
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Maoon  and  Western  E.  B.  Go.  u  MoComell. 

iUniBOAi>  CoMFJkinr  hab  Right  to  Kekp  at  m  Statiohs  Suoh  Sunun  ov 
Wood  •■  mn^  in  its  jndgmant,  neoeosaiy  for  its  present  or  fatnro  nse^ 
and  it  is  not  liable  for  any  injury  cansed  by  the  aooidental  homing 
thereof  nnleas  it  results  from  the  gross  negligenee  or  esrelessness  of  the 
tampKDjp  or  of  its  sgents  and  servants. 

AcnoN  for  damages  for  certain  buildings  and  other  property 
of  the  plaintiff,  alleged  to  have  been  destroyed  by  fire  through 
the  carlessness  and  negligence  of  the  defendant.  The  evidence 
showed  that  the  railroad  company  had  a  large  quantity  of 
wood  at  the  Jonesboro'  station,  but  not  more  than  was  neces* 
sary  tar  the  use  of  the  road.  On  the  twenty-fourth  of  March, 
1855,  this  wood  caught  fire  and  communicated  the  same  to  the 
plaintifirs  house  and  other  property.  There  was  a  verdict  for 
the  plaintiff.    The  other  facts  appear  from  the  opinion. 

TidweU  and  Wwjten^  for  the  plaintiff  in  error. 

/.  M.  and  W,  L,  Calhowa^  and  J,  F.  Johnsony  for  the  defend- 
ant in  error. 

By  Court,  Lyon,  J.  The  court  charged  the  jury:  That  "  the 
Hacon  and  Western  Railroad  Company  is  a  chartered  com- 
pany, having  the  right  to  use  all  the  rights  and  privileges  con- 
ferred on  it  by  its  charter  as  folly  and  to  the  same  extent  as 
on  individual  has  to  enjoy  his  legal  rights;  that  amongst  these 
is  the  right  to  use  their  cars  and  engines,  to  have  their  wood 
and  water  stations  at  convenient  places,  and  all  tlie  appliances 
necessary  to  a  complete  enjoyment  of  all  their  chartered  priv- 
ileges; that  they  have  the  right  to  provide  and  keep  at  their 
several  stations  such  supplies  of  wood  as  may  be  necessary, 
not  only  for  present,  but  for  future  use,  as  circumstances  may 
require,  and  they  are  the  judges  of  what  amount  is  necessary; 
and  they  are  not  responsible  for  accidents  happening  from  the 
exercise  of  these  rights,  unless  these  accidents  result  from  the 
gross  negligenoe  or  carelessness  of  the  employees  or  agents  oi 
the  road;  and  the  plaintiff  must  prove  that  the  injury  com- 
plained of  did  result  from  such  culpable  neglect  or  careless- 
ness. The  amount  of  diligence  required  is  just  so  much  as  an 
ordinarily  prudent  man  could  use  in  his  own  affairs.  If  a 
man  chooses  to  build  or  buy  a  house  in  dose  proximity  to 
a  ndlioad  station  where  wood  is  ordinarily  kept  for  the  use  of 
engines,  he  does  so  at  bis  own  risk.  He  voluntarily  undertakes 
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to  incur  the  ordinary  risks  incident  to  such  a  location;  and  if 
his  house  is  humed  without  the  culpahle  negligence  of  flis 
agents  or  employees  of  the  company,  he  has  no  redress  against 
ttem." 

We  think  the  charge  so  made  fidrly  presented  the  law  of 
this  case.  But  when  the  court,  in  a  subsequent  portion  of  this 
charge,  added:  "And  to  make  the  company  liable,  the  plaintiff 
must  prove  affirmatiyely  that  the  quantity  (of  wood)  was  un- 
necessarily large,  or  unnecessarily  extended  within  dangeroue 
proximity  to  the  plaintiff's  premises,  and  the  injury  resulted," 
etc. 

We  think  he  conmiitted  error,  for  it  was  repugnant  to  the 
charge  he  had  ah-eady  given  to  the  jury.  If  the  road  had  the 
right  to  collect  and  have  wood  at  the  station  in  such  quantities 
as  they  think  proper  or  necessary,  and  of  which  they  were  to 
judge,  the  jury  had  no  right  to  consider  the  quantity  of  wood, 
or  its  extent,  in  considering  whether  the  road  was  liable  for 
the  injury;  nor  its  proximity  to  the  plaintiff,  so  long  as  it  was 
their  right  to  put  their  wood  at  that  place.  The  effect  of  this 
qualification,  we  think,  negatived  the  principle  the  court  had 
previously  given  to  the  jury,  and  which  we  think  to  be  the  law 
of  the  case. 

But  we  think  the  plaintiff  in  error  is  entitled  to  a  new 
trial  on  another  ground,  and  that  is,  the  verdict  is  strongly 
and  decided  against  the  weight  of  the  evidence  and  law.  In* 
stead  of  showing  that  the  road,  or  its  employees,  were  guilty  of 
any  gross  or  culpable  neglect,  which  was  necessary  to  charge 
the  road  with  the  plaintiff's  damages  or  injury,  the  evidence 
disclosed  not  the  slightest  neglect  of  any  character.  The  day 
was  a  very  dry  and  windy  one,  but  the  plaintiffs  were  obliged 
to  use  fire  in  the  running  of  the  engines,  and  in  running  them 
along  the  road,  even  upon  their  own  property,  and  in  the  pu^ 
suits  of  their  ordinary  and  daily  vocations. 

There  is  not  one  fact  to  which  may  be  pointed  as  neglect^  or 
the  want  of  due  care  and  attention.  The  fact  that  the  ash-pan 
was  kept  a  little  open  is  pointed  to  as  a  circumstance.  The 
testimony  is  that  this  was  usual  and  necessary,  and  that  the 
pan  was  in  good  order.  Another  circumstance  is  that  the  fire- 
man was  allowed  to  manage  the  engine,  in  shifting  the  cars, 
that  took  place  that  day  at  the  station.  The  testimony  is  that 
this  was  usual,  and  that  he  was  competent  for  that  purpose. 
Another,  and  the  only  other  fisusty  that  I  can  think  o^  was  re- 
farred  to,  and  that  was  that  the  employees  did  not,  as  onoeb 
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drop  everyihing  else  and  try  to  suppress  the  fire,  or  prereni 
the  injury.    Their  first  duty  was  to  save  the  property  in  their 
cars,  and  which  was  exposed  to  the  fire.    After  this  was  done, 
I  believe  it  was  not  denied  but  that  they  rendered  all  the  a» 
sistance  they  oould. 

To  make  the  railroad  company  liable  for  this  injury,  it  must 
be  shown  affirmatively  that  the  fire  occurred  from  some  posi- 
tive act  of  neglect  or  carelessness  on  the  part  of  the  employees 
of  the  road.  This  was  not  done,  and  until  it  is,  the  plainti£F 
in  error  cannot  be  held  liable  for  the  misfortunes  of  the  de- 
fendant in  error.    So  a  new  trial  must  be  granted. 

Judgment. — ^Whereupon  it  is  considered  and  adjudged  by  the 
court  that  the  judgment  of  the  court  below  be  reversed.  The 
court,  after  laying  down  the  rule  correctly,  that  the  plaintiflF  in 
error  had  the  right  to  keep,  at  their  several  stations,  such  sup- 
plies of  wood  as  may  be  necessary  for  present  or  ftiture  use, 
and  that  they  are  the  judges  of  what  is  necessary,  and  that 
they  were  not  liable  for  any  accident  that  may  happen  from 
the  exercise  of  any  of  their  rights,  unless  it  resulted  from  the 
gross  negligence  or  carelessness  of  its  employees,  erred  in 
qualifying  such  rule,  by  charging  the  jury  that  the  plaintiffs 
must  prove,  affirmatively,  that  the  quantity  of  wood  on  hand 
was  xmnecessarily  large,  or  unnecessarily  extended.  The 
court  should  have  granted  a  new  trial  on  this  ground,  and  on 
the  additional  grounds  that  the  verdict  was  contrary  to  and 
without  evidence,  and  against  law. 


|tATT.»AA-n  ChncpAinr  is  Legal  Owkbs,  oy  rs  Road^  and  hai  fha  ,«xoln- 
tm  right  to  iti  poMCMJon  and  control:  See  Jadt$9n  ▼•  JhUkmd  ^  Bn  B.M* 
Gxy  00  Am.  Deo.  846^  note  253,  where  other  eaaea  are  eoUeoted. 


Beggably  V.  Gbaft. 

[81  GS0BGL4,  809L] 

That  DiMAaiS  Ami  Szoessiyx,  resnltmg  from  the  faet  that  the  law  ef  the^ 
eaae  was  not  as  fnlly  presented  to  the  jniy  at  It  aboold  haTe  been,  la 
ground  for  a  new  triaL 

If  BIBB  Uhcbasiitt  IB  Ikfutkd  TO  FufALB,  ErxDoroB  ov  Actual  Pnoih 
Tinrnoir  two  months  after  the  speaking  the  words  is  not  admissible. 

Blaudbb  brought  by  Josephine  F.  Craft  by  her  father  and 
Q«xt  friend  against  the  defendant,  Clark  Beggarly.  The 
words  charged  were:  '^  She  is  a  girl  of  bad  character;  she  is  a 
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whore;  I  believe  her  to  be  a  whore;  ehe  keeps  the  eame  kind 
of  oompany  that  such  women  keep."  The  jtuy  retamed  a 
verdict  for  the  phiintiff  for  four  thousand  two  hundred  and 
fifty 'dollars,  and  costs.  The  other  facts  are  sufficiently  staled 
In  the  opinion. 

EUekley^  for  the  plaintiff  in  error.         , 
Q.  B.  Haygoody  for  the  defendant  in  error. 

By  Court,  Lubipkik,  J.  After  much  reflection  iqpoa  fhifl 
case  and  an  earnest  effort  to  arrest  its  further  agitation,  we  are 
forced  to  the  conclusion  that  the  damages  found  by  the  jury 
are  excessive,  and  that  on  that  account  the  irardict  and  judg- 
ment ought  not  to  stand.  There  are  circumstafices  independ- 
ently of  the  pecuniary  condition  of  the  defendant  whicfai  in 
our  judgment,  ought  to  mitigate  the  finding  of  the  jury. 

It  is  true,  we  cannot  hold  the  defendant  excusable  for  utta^ 
ing  the  defamatory  words  which  he  did,  and  in  the  intemper^ 
ate  language  employed  by  him.  Still,  if  the  jury  believed 
that  he  was  actuated  alone  from  a  desire  to  protect  his  family 
from  an  unworthy  neighbor,  and  from  no  malice  toward  the 
plaintiff,  it  should  have  weighed  much  with  them  in  the  aa- 
sessment  of  damages.  And  can  any  one  read  the  evidence 
and  doubt  that  this  was  the  motive  which  influenced  the  de- 
fendant ?  No  other  cause  is  assigned  or  insinuated.  And  to 
whom  were  the  words  spoken  ?  To  Mr.  W.  H.  Harvel,  who 
rented  the  lot  to  the  Craft  family,  and  to  £Ir.  S.  J.  Shackelford^ 
his  agent.  lie  complained  to  them  of  these  people,  and  in- 
sisted upon  their  removal;  and  both  Shackelford  and  Haxvel 
testify  that  the  whole  object  of  Beggarly  seemed  to  be  to  get 
them  away.  To  show  conclusively  the  motive  that  prompted 
the  defendant,  and  at  the  same  time  the  earnestness  and 
strength  of  his  convictions,  he  said,  in  the  violence  of  his  pas- 
sion, that  if  Harvel  and  Shackelford  did  not  remove  the  Crafts, 
they  were  as  bad  as  they  were.  We  grant  that  such  words  are 
wholly  unjustifiable;  still  they  indicate  anylhing  but  the  slimy 
tongue  of  a  slanderer. 

And  then  it  is  altogether  worthy  of  remark  that  to  no  other 
human  being  did  the  defendant  ever  repeat  this  charge.  The 
words  were  spoken  in  a  strictly  business  transaction — though 
in  a  most  indecorous  and  intemperate  manner.  The  law,  if  it 
cannot  forgive,  always  looks  with  indulgence  upon  such  com- 
munications. 

This  view  of  the  case  did  not  have  its  due  weight.    It  Waa 
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not  as  permanentiy  preBented  by  the  oourt  as  it  should  have 
been.  His  honor  was  right  in  holding  that  the  words  spokan 
being  actionable  in  themselTeSy  upon  proof  of  their  being 
qx>ken  the  law  would  io&r  malioe;  and  that  the  plaintiff  was 
entitled  to  reoover  without  alleging  or  proving  any  special 
damage. 

But  the  same  witnesses,  be  it  borne  in  mind,  Haryel  and 
Shackelford,  who  proved  the  speaking  of  the  words,  testify 
also  to  the  occasion  on  which,  and  the  clroomstanoes  under 
which,  they  were  spoken.  Here,  then,  the  antidote,  to  some 
extent,  accompanied  the  poison,  and  both  in  the  eye  of  the 
law  and  of  reason  should  have  been  taken  into  the  account. 

The  plaintiff  came  firom  Milledgeville  to  Atlanta  at  the  a/gp 
of  fifteen.  And  while  there  is  respectable  testimony  in  the 
record,  from  persons  who  lived  near  her  in  Milledgeville,  and 
with  whose  HEimilies  she  associated  at  home  and  in  the  Sunday- 
school,  that  they,  the  witnesses,  never  saw  anything  improper 
in  her  conduct  or  heard  anything  disreputable  to  her  charao- 
ter,  there  is  contradicUny  evidence  upon  this  point.  A  num- 
ber of  persons,  mostly  young  men,  speak  of  hor  as  a  bold,£ftBt, 
and  fi)rward  girl  of  doubtful  or  suspicioQS  character,  and 
inviting  in  her  deportment  to  the  advances  of  young  mesL 
And  while  they  impute  to  her  no  act  of  prostitutiony  they  say 
her  general  reputation  and  conduct  were  not  very  good — rude 
and  unbecoming  a  respectable  yotmg  girL 

And  then,  after  coming  to  Atlanta,  there  are  facts  sworn  to 
which  corroborate  the  impressions  she  made  in  Milledgeville. 
She  was  seen  about  the  dei>ot  at  unseasonable  hours,  in  com* 
pany  with  a  negro  woman,  hired  by  her  father,  by  the  name 
of  Lucy,  of  notoriously  infamous  character.  At  one  time, 
between  nine  and  ten  o'clock  at  night,  this  woman  left  the 
plaintiff  and  approaching  to  where  a  group  of  young  men  were 
standing,  conversed  with  them,  when  one  of  the  company 
joined  the  gLrl,  and  when  the  two  and  the  negro  walked  off  to- 
gether. 

It  is  quite  ce^taki  that  the  defendant  either  heard  or  saw 
things  which  alarmed  his  fears  and  justified  him,  as  he  sup- 
posed, in  denouncing  this  young  woman  as  unfitting  to  reside 
so  near  his  family.  He  may  have  judged  her  too  harshly. 
The  proof  did  not  justify  his  accusation.  Under  all  the  cir- 
cumstances, it  may  have  been  right  in  c(»npelling  him  to 
answer  in  damages,  but  the  verdict  cannot  be  justified  by  the 

facts  of  the  case. 

▲m.  om.  vou  lxxvi— m 
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If  parents  will  pennit  their  danghten  to  grow  up  without 
reetndnt — ^to  play  the  wanton  in  the  streets  and  poUio  places 
of  the  city— even  if  they  escape  actoal  pollution,  thej  are  not 
entitled  to  the  same  compensation  4s  should  he  awarded  ts 
the  modest  maiden,  who,  should  ever  an  impure  thouf^t  in- 
trude itself  would  crimson  her  cheek  with  a  huming  hlush, 
though  alone  in  the  solitude  of  her  chamher,  and  oonceslel 
from  mortal  eye  by  the  deep  shades  of  midnight.  This  would 
be  to  confound  all  distinction  between  the  pore  and  the  im- 
pure. 

Blander  TcrdictSi  however  enormousi  cannot  pieseive  the 
reputation  of  our  dau|^tersy  if  we  suffer  them  to  grow  up  with- 
out domestic  restraint;  nor  will  the  Founder  of  families  hold 
such  parents  guiltless.  Governments  may  enact  salutary 
laws,  the  ministry  may  thunder  weekly  from  their  pulpits  the 
lessons  of  the  law,  coturts  may  execute  judgment  in  righteous- 
neeSy  but  unless  fiimily  discipline  be  enforced^  all  other  efforts 
will  be  in  vain  to  save  the  rising  generation  from  ruin  and 
wretchedness,  and  the  land  from  destruction.  WherOi  amongst 
us,  are  the  representatives  of  the  women — ay,  and  the  men, 
too,  of  the  olden  time?  And  yet,  to  these  hot-house  planti^ 
witti  all  their  immaturity  of  body  and  mind,  are  soon  to  be 
committed  the  destinies  of  this  mi^^ty  nation!  Who  does 
not  tremble  in  view  of  this  fiu$t? 

We  repeat,  then,  had  the  breath  of  slander  never  whispered 
a  reproach  against  the  name  of  the  plaintiff — were  she 
chaste  as  Diana — unsullied  as  the  snow-drift — were  her 
thoughts  as  pure  as  those  of  the  pilgrim  devotee  while  im- 
printing a  kiss  upon  his  favorite  saint — the  damages  would 
have  been  too  large,  especially  considering  that  the  defendant 
was  unable,  by  reason  of  his  poverty,  to  give  security  on  the 
appeal  in  this  case,  or  to  prosecute  this  writ  of  error  to  this 
court 

We  think  the  court  was  right  in  rejecting  the  plea  and  proof 
of  actual  prostitution  two  months  after  the  words  were  spoken. 
Whether  offered  in  order  to  draw  the  inference  that,  if  the 
plaintiff  was  actually  unchaste  in  August,  she  was  probably 
not  free  from  the  taint  of  pollution  in  June,  or  to  diminish  the 
damages  on  account  of  the  degradation  to  which  the  witnesi 
swore  she  subsequently  yielded,  we  hold,  it  would  be  dangerous 
in  the  extreme  to  allow  such  proof.  The  charge  made  was 
well  calculated  to  stimidate  assaidts  upon  the  virtue  of  a  young 
woman,  however  innocent  she  might  be  in  her  deportment,  and 
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fhm  it  would  become  the  interest  of  the  defiandant  to  oonepiie 
to  bring  aboat  the  xeenlt  which  he  impaled.  No  authority  If 
produced  hi  support  of  this  attempt^  and  pdliqr  finrbidB  the 
allowance  of  euch  testimony. 

JuDGMKErr.— Whereupon,  it  is  oonridend  and  adlJudged  liy 
ttie  court  that  the  judgment  of  the  court  below  be  refened, 
upon  the  groimd  that  the  court  erred  hi  not  gnmting  a  new 
trial  hi  this  case,  on  the  ground  that  the  damages  found  by 
the  jury  were  excesslye. 


Wkav  BfuiMMJU  AncBKBUi  a  Mmoinov  sv  Vsaumm  k  aa  uHkm  «C 
rt  Sat  BtprnWi  t.  IWbryS?  AnuDtaSSikaoitoSSib 


Daiusb  Ai  Obouvp  icb  Hsw  IkiALs  BmMclkmUr,  Bam, 
H  Aid.  Dta  VB,  Mte  UH  wh«rt  titer  mam  aie  mUmMt  Hkkakm  ▼.  Ntm 
Fw*  4  JT.  JET.  A  A  Ok,  UL ISQ^  Mte  Ml  AyMflMl  ▼.  0%  ^iMdL  M 14 
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Allen  v.  Citt  op  Di)oatub» 

[tt  lUJNOUi  881] 

'All  WILL  Lis  liGADiiT  MuHioiPiL  Ck>BPOEAZiav  lor  Mil  doM  Ib 
dienoe  to  its  orders. 

Action  of  trespass  against  the  city  of  DeoatUTy  for  iijuries  to 
the  plaintiff's  land,  caused  by  opening  a  street  across  it.  The 
qneetion  in  the  case,  which  appears  in  the  opinion,  arose  from 
the  refusal  by  the  court  to  give  an  instruction  on  behalf  of  the 
plaintiff,  and  the  giving  of  certain  instmctionB  asked  by  the 
defendant. 

Tupper  <Md  JVeb<m,  for  the  plaintiff  in  error. 
A*  B.  Bunn^  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  We  shall,  in  this  opinion,  deyote  o«ir 
attention  to  the  principal  question  which  has  been  argued  in 
the  case,  which  is,  whether  a  municipal  corporation  can  be 
€ued  in  an  action  of  trespass  for  acts  done  in  obedience  to  an 
order  of  the  corporation.  The  law  is  now  so  well  settled  that 
i^  is  nowhere  controverted  that  such  corporations  may  be  sued 
in  case  for  tortious  acts  done  under  the  instructions  of  such 
corporations.  Where  a  corporation  opens  a  street  or  a  sewer, 
in  such  way  as  to  injure  my  property,  it  becomes  a  tort-feasor, 
and  as  such  shall  respond  to  me  in  damages.  But  it  is  de- 
nied that  if  the  act  of  the  corporation  does  a  direct  instead  of 
a  consequential  injury,  it  is  liable  for  the  wrong.    We  confess 
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onrseLveB  imable  to  appreciate  any  reason  for  this  diatinctioD^ 
and  we  have  been  referred  to  no  avthoritj  in  rapport  of  il 
The  act  complained  of  in  this  case  waa  the  opening  of  a  fitreel 
acroBB  the  plaintiff's  land.  The  injury  waa  direct^  and  the 
party  mnst  seek  his  remedy  in  trespass  only,  either  against 
the  c<Mrporation  or  against  its  servants,  or  the  officers  of  the 
eorporatioQ  who  ordered  the  act  to  be  done,  in  their  individual 
capacity.  It  was  once  held  that  a  corporation  could  not  com- 
mit a  wrong,  and  if  a  wrong  was  committed  by  the  officers  of 
a  corporation,  in  the  exercise  of  corporate  functions,  it  was  the 
act  of  the  individuals  and  not  of  the  corporaticm,  because  the 
ohartor  of  the  corporation  did  not  authoriase  it  to  commit  a 
wrong,  and  hence  it  could  not  be  gmlty  of  one;  but  this  do^ 
trine  has  been  long  since  exploded,  and  municipal  corporationa 
have  long  since  been  held  even  liable  to  indictment  for  mal- 
feasance, as  well  as  non*feasance,  as  for  a  nuisance.  If  a  cor- 
poration is  liable  for  one  form  of  tort,  there  is  no  reason  why 
it  should  not  be  liable  for  a  tort  of  another  kind,  simply  be- 
cause, by  the  technical  forms  of  law,  the  action  which  must  be 
brought  to  recover  the  damages  is  called  by  a  different  nameu 
It  is  now  the  admitted  law  that  trespass  may  be  maintained 
against  a  private  corporation,  as  a  railroad,  and  the  like.  ThMi 
why  not  against  municipal  coiporations?  If  the  answer  be 
that  th^  are  established  for  governmental  purposes  akme,  and 
exercise  a  part  of  the  sovereign  power  of  the  state,  and  are 
instituted  only  for  the  public  good,  and  hence  they  must  be* 
protected  by  the  immunities  which  are  thrown  around  larger 
goverrrawntal  corporations,  as  the  state  itself  we  see  ai  once 
that  Hke^  reasoning  would  protect  them  as  well  from  incidental 
injuries,  resulting  from  wrongful  acts,  as  from  direct  injuries, 
and  that  they  should  not  be  sued  either  in  trespass  or  case.  We 
perceive  no  reason  which  should  exempt  them  from  one  form 
of  action  whidk  should  not  equally  protect  them  from  the 
other.  But  even  states  and  empires  are  held  responsible  for 
the  wrongftil  acts  committed  by  their  governments,  or  by  their 
authorized  officers  in  tiie  names  of  their  governments.  They 
may  not,  it  ia  true,  be  sued  in  courta  of  justice  for  the  injuries 
which  they  commit,  because  of  their  sovereignty,  but  their 
responsibility  is  none  the  less  acknowledged^  and  it  is  enforced, 
too,  by  other  nations — ^their  peers,  who,  or  whose  subjects^ 
have  sustained  the  injury.  Governmental  corporations  then, 
from  the  highest  to  the  loweot,  can  commit  wrongful  acta 
through  their  authorised  agents^  for  which  they  are  responsible; 
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And  the  only  question  Ib,  how  that  reBponsibilitj  shall  be  en- 
forced. The  obvious  answer  is,  in  courts  of  justice,  where,  by 
the  law,  they  can  be  sued.  This  corporation,  it  must  be  ad* 
mitted,  is  subject  to  be  sued  to  enforce  its  liabilities,  and  it  is 
reduced  to  the  simple  question,  whether  it  can  only  be  sued  in 
particular  forms  of  action,  or  rather,  whether  it  is  exempt  fiom 
this  particular  form  of  action,  for  its  liability  in  all  other  forms 
is  not  denied.  We  can  see  no  reason  or  propriety  in  making 
this  particular  exception.  If  it  had  committed  a  lesser  tort,  so 
that  the  injury  was  indirect  and  consequential,  it  would  be 
liable  in  an  action  on  the  case,  and  we  will  not  say  that  it  is 
not  liable  for  a  greater  wrong,  producing  a  direct  injury,  tat 
which,  by  the  mere  forms  of  proceeding,  the  party  is  required 
to  seek  Ids  remedy  in  an  action  of  trespass.  There  is  no  reason 
and  no  propriety  in  such  a  distinction,  and  the  wisdom  of  the 
law  cannot  recognize  it 

The  judgment  is  reyersed  and  the  cause  remanded. 

Judgment  reversed. 

TauPABs  WILL  Ln  AQAxma  Muhioipal  OoBroBAnoH:  (Xt|f  qf  OMflopoT. 
JfeOnno,  76  HL  570;  Shddonr.  Vilktgeqf  Kakmano^UMkiLtNi  and  alio 
■gainst  towns  in  minoiBy  organiaed  under  the  township  lawas  TTof^v. 
Boeitcher,  64  HL  821,  aU  dting  the  principal  case;  bat  in  the  prinoq^  ease 
the  act  done  was  within  the  oorporate  power,  and  might  hare  been  tawftiUy 
accomplished  had  the  mnnidpal  antiiarities  proceeded  acooiding  to  laws  CMkf 
^CMoagoY.  Twner,  80 Id.  420,  distingniahing  it  in  holding  thai wbere  the 
act  complained  of  lies  wholly  ontside  of  the  general  or  special  powan  of  a 
municipal  cotporatioo,  the  corporation  can  in  no  event  be  UaUeii 

Tbispass  wnii  Ln  AOAnfar  Fbitatb  CoBPOBA'noirat  Lifmm  r.  Wklk 
Bkfer  Bridge  Co.,  16  Am.  Dec  706;  Wytemm'sE^mr.  WihuJnglm  efOL  A  A* 
88  Id.  411;  Undenoood  ▼•  Newport  L^eemn,  41  Id.  200;  Bbpkkte  r.  itfliwJo  #a 
A  JK.,  72  Id.  287,  202. 


Crabtbbb  V.  HAOENBAUaa 
r»  luaiois,  8ia] 
IvMM  tmofULD  VOT  Go  10  JvxT-BOOM  aub  Iitikviiw  Jdbt,  and  if  ha 
does^  the  Jndgment  wffl  be,  for  that  reason,  reversed.  Hie  proeeedfaji 
of  the  court  should  be  open  and  notorious  and  in  the  preewce  of  the 
parties^  so  that^  if  diasatisfled,  tliey  may  except  in  the  mode  pointed  out 
by  the  law. 

Bbbob  to  the  dioult  court  of  Edgar  coonty.    The  opinioQ 
states  the  fisurts. 

AmoB  Qrun^  for  the  plaintiff  in  error. 

C.  H.  CtyMtabU^  for  the  defendant  in  emu. 
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B7  Court,  CATONy  C.  J.  In  this  case,  after  the  jury  had 
retired  to  consider  of  their  yerdict,  they  sent  for  the  judge, 
who  repaired  to  their  room,  and  there  had  intercourse  with 
them  on  the  subject  of  the  instructions  which  had  been  given 
them.  This  was  manifestlj  done  with  no  improper  motive  on 
the  part  of  the  judge,  and  it  may  be  that  it  had  no  influence 
with  them  in  the  formation  of  their  verdict.  Indeed,  the  most 
the  judge  did  was  to  decline  to  explain  the  meaning  of  the 
written  instructions  which  had  been  given  to  the  jury.  We 
choose  to  assume  that  what  was  said  and  done  by  the  judge 
while  in  the  jury-room  did  not  influence  the  jury  in  their 
deliberations,  for  we  think  that,  independent  of  its  effect  upon 
the  jury,  the  judgment  should  be  reversed,  for  the  simple 
reason  that  such  an  interview  did  take  place.  If  in  this  case 
no  harm  was  actually  done,  and  for  that  reason  the  verdict  is 
allowed  to  stand,  we  open  the  door  to  the  inquiry  in  all  such 
cases,  as  to  whether  the  party  has  been  injured  by  the  inter- 
view. Such  an  inquiry  should  not  be  tolerated.  The  policy 
of  the  law  requires  that  all  the  proceedings  of  the  court 
should  be  open  and  notorious,  and  in  the  presence  of  the  parfy, 
so  that  if  he  is  not  satisfied  with  it,  he  may  take  exceptions 
to  it,  in  the  mode  pointed  out  by  the  law,  and  not  be  put  to 
extraneous  proof  to  show  that  an  error  has  been  committed  in 
a  secret  proceeding,  and,  in  £act,  out  of  court 

•  The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


TuLLBB  V.  Talbot. 

OoMMOH  OmEtms  or  Pahenoebs  abm  Bbquuied  to  Do  all  that  himuyi 
mn,  TigibflMW^  and  f oraight  reasonably  oan,  vndflr  tlia  eiioiiiiiateaoe% 
and  in  ▼iaw  of  tlia  ohaiaoter  and  moda  of  oonyeyaaoa  adopted,  to  gnaid 
againsl  aeoideiiti  and  injuries  to  passengan. 

OOHlf  OH   CiEEDBfl  Of   P^flSBHOEBS  ABM  HOT   RBQUnXD  10  Uo  SUOE  D^ 

OBBE  Of  Oabm  aa  would  be  wholly  inoonflisteiit  with  the  moda  of  oonr^* 
anoe  adopted,  and  which  rendera  its  use  impraotioable^  nor  the  utmosl 
degree  of  oare  which  the  hmnaa  mind  is  capable  of  inventingi  but  th^ 
aia  required  to  use  the  highest  degree  of  practicable  cars  and  diligenoa 
which  ia  oooflistent  with  the  mode  of  transportationi 

PBOFBnETOBS    Of    StAOS    LiVE    XyBT   FUKNIBH    OOMrEKBHT   MXD   GlBEfUL 

Drivsbs;  and  if  a  passenger  is  permitted  to  driven  by  them  or  by  the 
regular  driver,  he  is  for  the  time  bemg  the  drirer,  and  the  profriatoit 
are  responsible  for  his  negligmoe  or  incompetency. 
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OODirSBi  8E(Xni»  JIOT  BB  PXBMITTBD  TO  BSAD  LkW  TO  JUBT  in  oivil  OMM. 

It  is  iba  dntj  ol  the  conrt  to  initroct  the  furytm  to  wbattho  Uwapplioft- 
ble  to  tho  OMO  is,  and  the  dnty  of  the  jury  to  reoeiye  the  law  m  it  ii 
giTen,  and  apply  it  tO'the  facta  of  the  caae. 

AcnoN  on  the  case,  by  BoBannah  Talbot  against  Owen  Toi- 
ler and  othersy  proprietcors  of  a  stage  line,  to  lecover  damages 
fbr  injuries  to  the  plaintiff,  caused  hj  the  overtarning  of  one 
of  the  defendants'  stage-coaches,  in  which  the  plaintiff  was  a 
passenger.  The  plaintiff  claimed  that  the  accident  occurred 
through  the  negligence  of  one  Ward,  a  fellow-passenger,  who 
was  acting  as  driver  at  the  time.  The  plaintiff  had  a  yerdict 
and  judgment.    Further  facts  are  stated  in  the  opinion. 

8.  B.  OookinSj  for  the  plaintiffs  in  error. 

C  H.  Comtable  and  0.  B,  FicVIm^  for  the  defendant  in  error. 

By  Court,  Walkbb,  J.  It  is  urged  that  the  court  erred  in 
giving  the  second  instruction  asked  by  plaintiff  below.  It  as- 
sumes as  a  legal  principle  that  common  carriers  of  persons  are 
required  to  do  all  that  human  care,  vigilance,  and  foresight 
reasonably  can  under  the  circumstances,  and  in  view  of  the 
character  and  mode  of  conveyance  adopted,  to  guard  against 
accidents  and  consequential  iiyury,  and  if  they  neglect  to  use 
such  precaution,  they  are  to  be  held  strictly  responsible  for  all 
the  consequences  which  grow  out  of  such  neglect.  It  is  in- 
sisted that  this  rule  is  laid  down  too  broad  when  it  requires 
all  the  care,  vigilance,  and  foresight  of  which  the  human  mind 
is  capable.  This  is  doubtless  true,  but  in  this  case  the  rule 
was  not  so  stated.  The  instruction  only  requires  this  degree 
of  care  in  reference  to,  and  in  view  of  the  circumstances,  and 
of  the  mode  adopted,  so  as  to  guard  against  accident.  While 
courts,  in  announcing  the  rule  governing  common  earners  of 
persons,  have  said  that  they  must  be  held  to  the  utmost  de- 
gree of  care,  vigilance,  and  precaution,  it  must  be  understood 
that  the  rule  does  not  require  elich  a  d^ree  of  vigilance  as  will 
be  wholly  inconsistent  with  the  mode  of  conveyance  adopted, 
and  render  its  use  impracticable.  Nor  does  it  require  the 
utmost  degree  of  care  which  the  human  mind  is  capable  of  in- 
venting.  Such  a  rule  would  involve  the  expenditure  of  mone^ 
and  the  employment  of  hands,  etc.,  in  repairing  the  public 
highway  over  which  the  carrier  has  necessarily  to  pass,  so  as 
to  render  it  perfectly  safe;  and  would  prevent  all  persons  of 
ordinary  prudence  from  engaging  in  that  character  of  busi* 
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nese.  ^ut  the  rule  does  not  require  that  the  highest  degree  of 
practicable  care  and  diligence  shall  be  adopted  thatisconaistr 
ent  with  the  mode  of  transportation  used.  To  require  anything 
less  would  be  to  leave  the  lives  of  persons  in  the  hands  of  the 
reckless,  and  unprotected  against  the  negligent  and  incau- 
tious. This  instruction  announces  this  rule,  and  nothing  more, 
and  was  therefore  properly  given. 

It  is  likewise  insisted  as  Ward,  who  was  also  a  passenger, 
was,  at  the  time  the  accident  occurred,  acting  as  the  driver, 
that  the  proprietors  are  therefore  not  responsible  for  the  injury 
sustained  by  defendant  in  error.  It  was  the  duty  of  the 
proprietors  of  the  stage  line  to  furnish  competent  and  careful 
drivers,  and  any  neglect  of  that  duty  must  render  them  liable 
£ur  injuries  sustained  by  passengers  by  reason  of  its  omission. 
When  Ward  was  permitted  to  drive  the  coach,  to  relieve  the 
regularly  employed  driver  that  had  been  put  in  charge  of  the 
ooAch,  he,  for  the  time  being,  became  their  driver,  and  whether 
he  undertodL  to  drive  at  the  request  of  the  proprietors,  their 
agents,  or  of  the  regular  driver  on  the  line,  can  make  no  differ- 
ence. The  driver  was  unwell  when  he  left  his  station,  and 
should  have  been  relieved  by  the  substitution  of  another  com- 
petent driver,  able  to  perform  the  duty.  The  proprietors,  by 
themselves  or  their  agents,  have  contnd  of  the  horses  and 
coaches,  and  when  any  one  else  is  permitted  to  assume  their 
control,  such  person  is,  for  all  puii)oses  of  a  driver,  their  agent, 
and  if  incompetent,  unskillful,  or  careless,  and  injury  results, 
the  proprietors  are  liable  for  the  damages  to  the  same  extent 
ae  if  he  were  their  regularly  emplc^yed  driver.  They  must  also 
furnish  drivers  who  are  £ftmiliar  with  the  road  over  which  they 
have  to  pass,  so  that  they  may  avoid  the  dangers  incident  to 
its  traveL  Li  this  case,  it  is  apparent  that  if  Ward  had  known 
the  road,  the  aoeident  would  not  have  occurred.  The  evidence 
shows  that  instead  of  passing  upon  the  center  of  the  road  at 
the  place  where  the  accident  occurred,  the  drivers  on  this 
line  had  been  in  the  habit  of  traveling  along  and  in  the  ditch 
at  the  side  of  the  road.  The  horses  being  accustomed  to  that 
road,  were  constantly  making  efforts  to  get  into  it,  while  Ward 
was  endeavoring  to  keep  them  in  the  center  of  the  road.  It 
was  this  effort  of  the  horses  to  get  into  the  side  track  which 
carried  the  wheels  of  the  coach  over  the  bank  of  the  ditch,  and 
overturned  it,  which  occasioned  the  injury  of  defendant  in 
error.  Had  Ward  been  even  as  well  acquainted  with  the  road 
as  were  the  horses,  the  accident  would  not  have  happened. 
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This  was  one  of  the  perils  of  the  road  that  could  not  have  oc- 
curred with  a  driver  familiar  to  it,  exercising  ordinary  prudence 
iind  care.  And  the  plaintiffs  in  error  having  failed  to  furnish 
•such  a  driver,  must  be  held  liable  to  make  compensation  for 
damages  resulting  from  that  neglect  of  duty. 

It  was  again  insisted  that  the  court  erred  in  permitting  coun- 
sel, in  arguing  the  cade  before  the  jury,  to  refer  to  adjudged 
cases  of  a  similar  character.  The  correct  practice  in  civU 
cases  is  never  to  permit  counsel  to  read  authorities  to  the  jury. 
It  is  the  duty  of  the  court,  when  asked,  to  instruct  the  jury  as 
to  what  the  law  is,  as  applicable  to  the  case,  and  it  is  their 
duty  to  receive  it  as  given,  and  apply  it  to  the  fEU^ts  of  the  case 
as  ^ey  may  find  them.  Such  a  practice  would  be  to  appeal 
io  the  jury  to  determine  what  the  law  is,  which  is  beyond  their 
province,  and  would  be  calculated  to  render  the  administration 
of  justice  uncertain,  and  should  therefore  not  be  permitted. 
But  in  this  case  it  does  not  appear  that  counsel  read  law  to 
the  jury,  or  read  fit>m  adjudged  cases.  Reference  was  only 
made  to  them  for  iUustration,  and  the  court,  to  prevent  its 
•having  any  improper  influence  upon  the  minds  of  the  jurors, 
very  properly  instructed  them  that  they  should  disregard  these 
-cases  in  forming  their  verdict. 

The  record  presents  no  error  requiring  the  reversal  of  the 
judgment  of  the  circuit  court,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 

Cijotms  ov  PissnroxRS  mrsr  Un  What  Dwntii  ov  Cabb:  See  OOm^ 
^poler y.  Madimm etc  R.  jS.,  61  Am.  Deo.  101;  iVMr.  Coe^  Id.  HI;  TV— iff 
•9amkiB.R.y.A9pait93Lli.  823;  FarUkY.Rdgk^  Id.  666;  ChlBMeU.R,R,r. 
Faif,  63  Id.  323;  HegemanY.  Wedem  R.  R,  64  Id.  617;  Zemp t.  WUmkigtm 
He  R.  R.,  Id.  763;  Mad  Rker  etc  R.  R.  t.  Barber^  67  Id.  312;  Sprague  ▼• 
BnUth,  70  Id.  424;  Chkoifo  etc.  R,  R.  y.  Cfeoiye,  71  Id.  239;  Bcwem  y.  Hem 
TarkCefUralR.  R.^  72 Id.  629.  The  principidoMe  is  i^proyad  inPttlitery 
•€«e.  J?V  ▼•  Thoimpmmt  66  HL  142i  on  tho  point  fhftt  a  carrier  of  pewimflera 
-aiiut  do  all  that  human  oaie^  yigOanoe^  and  f oreei|{ht  can  reasonably  do^  ooa« 
•aUtently  with  the  mode  of  oonyeyanoe^  and  the  practical  operation  of  the  road. 

CtouirsEL  SHOULD  HOT  Bs  PxBMiTTBD  TO  Rbad  Law  TO  JuBT  in  dyil  oaoeat 
Sipraynt  y.  Craig,  61  HL  295,  dting  the  principal  oaae;  lee  also  note  toild^ 
•wMAy.  J3MrA^  69  Am.  Deo.  187. 
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Duncan  v.  Duncan. 

fftoov  ov  OomatL  Hbtaxuhhu  Will,  or  mich  portioni  theieol  m  an  boI 
reyoked  bj  the  oodidl,  when  the  codicil  ie  written  on  the  nine  piper  ae 
the  will,  or  clearly  refers  to  and  identifiea  the  wilL 

Pabths  nr  Imtibbr  mat  Covmt  Yaltdttt  of  Will  nr  Fiumin  Oouxr, 
in  Slinoui  ae  well  ae  by  a  biU  in  chancery,  and  in  ao  doing  may  exam- 
ine the  witneaaes  who  atteated  the  will,  aa  well  aa  othera. 

Ebbob  to  the  circuit  court  of  Adams  county.  The  facts  are 
stated  in  the  opinion. 

Brimming  and  Bushnellj  for  the  plainti£h  in  error. 
Wheat  and  Orcverj  for  the  defendant  in  error. 

By  Court,  Walkbb,  J.  The  question  which  we  propose  first 
to  consider  is,  whether  the  proof  of  a  codicil,  written  upon  the 
same  paper,  and  referring  to  the  will,  when  proyed,  is  a  suffi- 
cient authentication  to  give  efifect  to  such  portions  of  a  will  as 
are  not  revoked  by  the  codicil.  In  thecaseof  JTat^env.  fV>a(^, 
14  Pick.  634,  it  is  held  that  the  proof  of  such  a  codicil  estab- 
lishes the  will,  and  the  court  say  that  ''whatever  may  have 
been  the  difference  of  opinion  amongst  eminent  judges  in  re- 
gard to  the  correctness  of  the  rule  in  question,  we  consider  it 
well  settled  upon  satisfactory  authorities,  commencing  with 
the  case  of  Aeherly  v.  Femon,  Comyn,  381,  and  recognised  and 
confirmed  by  a  series  of  modem  decisions,  both  in  England  and 
this  country.  Without  going  into  a  detailed  statement  of  the 
cases,  we  shall  briefly  refer  to  some  of  the  leading  ones  on  the 
subject:  Aeherly  v.  Vernon^  Comyn,  381;  S.  C,  10  Mod.  618; 
Potter  V.  Potter^  1  Yes.  sen.  438;  Bamee  v.  Orowey  1  Yes.  jun. 
486;  PigoU  v.  WaUer,  7  Id.  98;  Rowley  v.  Eyton^  2  Meriv.  128; 
OoodtiUe  v.  Meredithj  2  Mau.  &  Bel.  6;  Quest  v.  WiUaeey,  2 
Bing.  429;  Mooen  v.  WhUe,  6  Johns.  Ch.  376;  Broumell  v.  De 
Wolf,  3  Mason,  486;  MUee  v.  Boyden,  3  Pick.  216;  Bowes  v. 
Bowesj  2  Bos.  A  PuL  600.  We  think  the  rule  settied  by  the 
authorities  to  be  this,  that  prima  facie  the  execution  of  a  codi- 
cil to  a  will  of  lands,  so  executed  itself  as  to  be  capable,  within 
the  statute,  of  passing  lands,  is  a  republication  of  the  original 
will;  and  tiiis  is  more  especially  and  unequivocally  the  case 
when  the  codicil  contains  words  declaring  and  confirming  the 
original  will  to  be  in  force,  either  in  whole  or  in  part,  so  far  as 
it  is  not  altered  or  revoked;  that  the  effect  of  such  republica- 
tion is  to  make  the  will  operate  in  the  same  manner  as  if  exe- 
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cnted  at  the  time  of  such  republication,  unless  a  special  intent 
is  manifested  in  the  codicil  to  restrain  such  operation  and  give 
it  less  effect." 

In  the  case  of  Mooers  v.  White,  6  Johns.  Gh.  860,  the  court 
say:  ''The  codicil  was  indorsed  and  written  on  the  back  of 
the  original  will,  and  I  see  no  reason  why  the  codicil,  executed 
with  all  the  solemnities  required  by  the  statute,  was  not  a 
republication  of  the  will,  so  as  to  giye  effect  to  the  deyise  to 
the  parties  to  this  suit  equally,  as  if  they  had  been  expressly 
mentioned  in  the  codicil."  In  the  case  of  Murray  ▼.  Oliver^  6 
Ired.  Eq.  65,  the  court  say:  Whatever  doubts  may  have  ex- 
isted, it  is  unquestionably  settled  that  adding  a  codicil  brings 
the  will  to  it,  and  makes  it  a  will  from  the  time  of  executing 
the  codicil.  Lovelace  on  Wills  lays  down  the  same  doctrine 
as  is  announced  by  these  decisions.  And  Jarman,  in  his 
treatise  on  wills,  lays  down  the  same  rule  as  the  settled  law. 
While  the  rule  is  most  clearly  settled  that  when  the  oodidl  is 
written  on  the  same  paper,  or  on  separate  papers,  and  the 
codicil  clearly  and  unmistakably  refers  to  the  will,  so  as  to 
preclude  all  doubt  of  its  identity,  the  proof  of  the  codicil  estab- 
lishes the  will,  without  further  proofl  But  when  they  are 
written  on  separate  papers,  and  the  reference  to  the  will  is  lefl 
in  doubt  or  uncertainty,  or  when  no  sufficient  reference  to 
identify  the  will  is  made,  a  different  rule  would  doubtless  pre* 
vail.  When  the  codicil  is  written  on  the  same  paper,  or  clearly 
refers  to  and  identifies  the  will,  no  reason  is  perceived  why  the 
proof  of  the  codicil  should  not  establish  the  will.  When  that 
has  been  done,  the  requirements  of  the  statute  and  its  object 
have  been  folly  accomplished;  all  fraud  is  prevented  as  effect* 
ually  as  if  the  will  itself  was  proved  by  subscribing  witnesses. 

'This  codicil  refers  to  and  makes  the  will  a  part  of  iteel£ 
The  preceding  will  being  on  the  same  piece  of  paper,  the  pnx>{ 
of  the  due  execution  of  the  codicil  necessarily  gives  effect  to 
the  whole  paper  consisting  of  the  two  parts,  constituting^  to- 
gether one  will.  The  republication  of  this  will,  by  the  execiH 
tion  and  attestation  of  the  codicil,  comes  within  all  of  the' 
authorities  above  referred  to,  and  we  can  have  no  hesitation 
in  saying  that  until  the  evidence  of  the  subscribing  witnesses 
to  the  codicil  was  rebutted,  the  proof  of  the  will  and  codicil 
was  amply  sufficient 

But  it  is  urged,  and  we  think  not  without  reason,  that  the 
plaintiffs  in  error  should  have  been  permitted  to  rebut  the  evi- 
dence of  its  execution  by  other  proofs.    The  statute  of 
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we  thinky  does  not  preyent  thoee  having  an  inteiert  in  the 
estate,  to  be  affected  by  the  will,  from  contesting  its  validity 
and  dne  execution  in  the  probate  court.  The  thirty-fifth  seo- 
tion  cf  the  act  provides  that  during  any  contest,  in  rdatioii  to 
the  probate  of  any  will,  testament,  or  codicil,  before  the  same 
shall  be  recorded,  or  until  a  will  which  may  have  once  existed, 
but  has  been  canceled  or  destroyed,  shall  be  established,  and 
ih»  substanoe  of  the  same  committed  to  record,  the  court  of 
probate  may  appoint  an  administrator  to  collect  and  preserve 
the  estate  until  probate  of  the  will  is  made.  The  second  sec- 
tion provides  for  the  mode  in  which  the  will,  testament,  or 
codicil  shall  be  proved  by  the  attesting  witnesses,  and  when 
so  proved,  that  the  instrument  shall  be  admitted  to  neoord  by 
the  probate  court,  unless  fraud,  compulsion,  or  other  improper 
conduct  in  its  execution  is  shown,  which,  in  the  opinion  of  the 
probate  court,  is  sufficient  to  invalidate  the  instrument.  It  is 
true  that  the  sixth  section  provides  that  any  party  in  interest 
may  at  any  time  within  five  years  after  the  will  is  admitted 
to  record,  file  a  bill  in  chancery  and  contest  the  validity  of 
the  same,  in  the  manner  there  jHrescribed. 

From  these  several  provisions,  when  considered  together,  it 
is  apparent  that  the  legislature  design  dd  to  {lermit  parties  in 
interest  to  contest  the  validity  of  the  will,  testament,  or  codi- 
cil, as  well  in  the  probate  court  as  by  a  bill  in  chancery.  It 
could  not  have  been  the  intention  to  confine  it  to  the  latter 
mode,  or  the  provisions  of  the  second  and  thirty-fifth  sections 
would  not  have  been  adopted,  but  the  design  must  have  been 
to  authorize  both  modes.  The  plaintiffs  in  error,  then,  had 
the  right  to  introduce  evidence  to  invalidate  the  will  in  this 
case,  and  in  doing  so  we  can  perceive  no  reason  why  they 
might  not  examine  the  witnesses  who  had  attested  the  will  as 
well  as  others. 

For  these  reasons,  the  judgment  of  the  court  below  is  re- 
versed, and  the  case  remanded. 

Judgment  reversed. 

I  OosnsL  HAT  SsTAxuBH  OR  RiFUBUiH  Wjua  SmBr.  Oumnkigkamf  S9 Aml 

Om.  469}  Wik^^s  Appeal,  6S  Id.  607;  Hmrvep  ▼.  OhoiUemi,  66  Id.  120,  ana 
Mte;  DuKifUm  v.  lUm,  64  Id.  731. 

Thb  pbuioipal  casb  was  EXPLAnrxD  in  Andram  y.  Blade,  43  HL  268,  aa 
not  bemg  In  conflict  with  WaOoer  v,  WaOser,  2  Scam.  291«  and  aa  deciding 
rimply  that  other  persona  than  the  aabscribing  witnesaea  may  be  examined  to 
fanralidate  the  wiU  on  the  ground  of  frand,  oompnlaum,  or  improper  oondoot 


7(tt  GiBHAisT  «•  Adams.  [IlUnoli^ 


Gebhabt  V.  Adams. 

feASim  ov  IjmtATBBW  Mnv  n  finniAi&T  Fuadkd  vi>  Aonon  ov  Ptt* 
MViL  KiTDU^aad  oiimol  bo  voad  m  a  deieaM  tydtuiwi  to  tht 
doolintioii* 

SiATomov  LmnAnom  mmr  bb  Spbgiailt  Puudxd  inaottouiittpanil 
■tatate%  and  oiimol  bo  iakm,  adyintiigo  of  by  domamr. 

Lim  or  TiMi  mat  ve  Qtveb  nr  Bvnmrca  vhi»b  OmnouL  Imji^  m  vaQ 
M  under  tho  pleft  of  tho  itotate  ol  limiftatiflni.    Per  BraoM^  J. 

AiUHAnoH  ov  PuMBB  TiMi  18  HOT  BBBrrui^  in  gonenl,  in  wtiimi  oo 
pnal  itfttatei.  Ptaving  tho  act  to  hsro  boon  done  on  any  day  after  iU 
day  iint  all^gedt  and  baloro  tho  oommanoemont  of  the  action,  ii  enffi- 


Dmlabahqv  oh  PnriL  Seatutb  mat  km  Fbajod)  nr  Wobds  or  SrATm; 
and  tbetoiofo^  in  an  action  of  debt  to  rooorer  a  ttatntocy  penalty  fct 
catting  timber,  tho  doclaration,  if  in  tho  wwda  of  the  afcatate^  noad  act 
aTor  thftk  tlw  timber  waa  cat  wHUoIlyy  knowini^y,  or  in  crindnaln^K- 


Debt  to  reoover  a  statatory  penalty  for  cntting  tiinber.  Thi 
declaration  averred  that  on  the  first  day*  of  Januaiyi  A.  D. 
1854,  and  on  divers  other  days  and  times  between  that  day 
and  the  bringing  of  the  action,  the  defendant,  with  fbroe  and 
arms,  and  without  having  obtained  permission  of  the  plaintiff 
so  to  do,  entered  into  and  upon  certain  lands  and  premises  of 
the  plaintiff,  and  cut,  felled,  and  carried  away  certain  whito* 
oak  trees,  contrary  to  the  form  of  the  statute  in  such  com 
made  and  provided,  by  reason  whereof,  and  by  force  of  tho 
statute,  an  action  has  accrued  to  the  plaintiff  to  have  and  de- 
mand of  the  defendant  a  large  sum  of  money  for  each  tree, 
etc.  The  court  sustained  a  demurrer  to  the  dedaratioQ,  and 
gave  the  defendant  a  judgment  for  costs. 

Stuart  and  Edwardi^  and  B.  M.  Vandever,  toot  the  plaintiff 
inenor* 

Stephen  T.  Logan^  for  the  defendant  in  error. 

By  Court,  Bbxbsb,  J.  It  is  now  well  settled  that  fhe  Btatnts 
of  limitations  must  be  specially  pleaded,  however  contraiy  it 
may  be  to  the  original  design  of  the  statute,  to  all  actions  of  a 
personal  nature.  It  cannot,  by  demurrer  to  the  dedaration, 
be  used  as  a  defense.  In  an  action  on  a  penal  statute,  to  make 
the  statute  of  limitations  available  as  a  bar,  it  must  be  specially 
pleaded.  Under  the  general  issue,  the  lapse  of  time  might  be 
given  in  evidence  to  defeat  the  action,  as  well  as  under  the 
plea  of  the  statute.    We  have  decided,  in  Bumap  ▼.  Wighi^  14 
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DL  804,  that  the  Btatate  of  limitatioiui  cannot  be  urged  In  iiip* 
port  of  a  motkm  to  diflmiae  a  writ  of  errar,  which  appeared  noi 
to  have  been  roed  oat  within  the  time  limited  by  law.  In  the- 
0806  of /oAfMon  y.  VfMed  SiateB^  8  McLean,  89,  the  court  held,, 
when  there  is  a  bar  nnder  this  Btatate,  it  mnat  be  pleaded, 
and  this  eeeme  to  be  the  tenor  of  the  decidonB  of  all  the  coiirt» 
in  modem  times. 

The  allegation  of  the  preoiBe  time  is  not  eesential  in  actiona 
of  ibis  kind,  nor  even  in  criminal  caeee,  nnlees  in  a  few  caeea 
where  time  may  be  of  the  eeaence  of  the  controverey .  Proving 
the  act  to  have  been  done  on  any  day  after  the  day  first  alleged 
and  before  the  commencement  of  the  snit,  woold  be  soffident. 

It  is  contended  farther  by  the  defendimt,  that  the  declara- 
tion is  defective  becaose  it  does  not  aver  that  the  timber  waa 
oat  willfiilly,  knowingly,  or  in  criminal  negligence;  and  refer- 
once  is  made  to  Cushing  y.  DiB,  2  Scam.  462;  WhUecroft  y. 
Vofiulmer,  12  HL  239;  BaUMdw  y.  JTeBy,  10  N.  H.  438  [34 
Am.  Dec.  174]. 

The  case  of  Cfuhing  y.  DiUj  2  Scam.  462,  was  origmally 
commenced  before  a  jostice  of  the  peace,  and  removed  by  ap- 
peal to  the  Edgar  drcait  coort,  and  thence  to  this  coart  The 
qaestion,  therefore,  most  have  arisen  npon  the  evidence;  and 
as  there  was  no  proof  that  the  act  had  been  wiUfhUy  done,  the- 
jndgment  was  reversed. 

The  case  of  Whitecraji  y.  VanderveVf  12  HL  239,  was  decided 
upon  a  motion  in  arrest  of  jndgment,  for  manifest  defects  in  the- 
declaration,  the  declaration  not  containing  the  necessary  aver- 
ments to  bring  the  case  within  the  statate.  In  this  case,  the^ 
declaration  is  framed  in  the  words  of  the  statate,  and  contains 
all  the  ayerments  this  coart  deemed  essential  in  the  case  of 
Whitecrait  It  Ib  a  correct  rale  in  declaring  npon  a  statate,  to 
describe  the  caase  of  action,  whatever  it  may  be,  in  the  worda 
of  the  statate.  Eyen  in  criminal  cases  this  is  allowed.  The 
court,  in  WhiUeix^ft  y.  Va/nderver^  mpra^  pat  their  constractioni 
upon  the  statate,  and  say:  ^^To  snbject  a  party  to  sach  panish- 
ment,  he  most  haye  committed  the  wrong  knowingly  and  will- 
Ailly,  or  onder  each  drcamstances  as  to  show  him  gailty  of 
criminal  negligence."  Not  that  this  averment  is  reqaired  in 
terms  by  the  statate,  bat  that  mast  be  taken  to  be  the  mean-^ 
ing  and  intent  of  the  act.  This  is  the  ccnstraction  the  coart 
pat  apon  the  statate.  If  then  the  words  of  the  statate  mean, 
that  the  party  mast  commit  the  wrong  knowingly  and  willfoUy,. 
then  they  mast  mean  the  same  in  pleading.    The  coart  can-^ 
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ooi  pot  €Do  ooBBtmotkn  upon  wurdB  in  9l  gtotetoy  sad  deay 
them  the  Baxne  oonstnicCioii  when  the  Bame  words  sie  «ised  fai 
s  deolsratioii  or  plea.  The  pleader  is  not  bonndy  in  decfatfittg 
npOD  a  statote,  to  set  forth  all  or  any  of  the  words  the  oourt 
may  luKve  used  in  constming  the  Btatate,  tor  when  ^bey  have 
placed  their  constmetaon  tn;xm  it^  and  Bay  that  it  means  a 
particular  thing,  the  words  of  the  statate  most  be  oonstnied  to 
mean  the  same  thmg  in  adedaratum  en  fiiat  statoto.  This  is 
a  self-evident  propositioQ. 

We  take  this  declaration,  then,  bemg  in  the  words  of  the 
statute,  to  mean  that  the  act  of  the  defendant  in  eatting  the 
timber  without  the  oonsent  of  the  owner,  and  bj  an  entry  xx^paa 
the  land  with  force  and  arms,  was  an  act  done  knowingly  and 
wilUblly.  These  remarks  will  also  apply  to  the  ease  of  Batch- 
ddsr  ▼.  ZsQy,  10  N.  BL  438  [34  Am.  Dec.  174].  Ths  declara- 
tion, containing  all  the  essential  averments,  should  have  been 
a4)udged  good,  and  the  demurrer  oveiruled. 

The  judgment  is  reversed,  and  the  cause  remanded,  witii 
leave  to  defendant  to  withdraw  his  demnrrer  and  plea. 

Judgment  revened* 

SrATim  OS  XiOinrinMn^  WHsrsss  inmr  as  Flbasbd:  See  S^ym  ▼. 
Bmrtim^  72  Am.  Deo.  Se2|  and  note  eoKectii^  oam.  The  prino^el  oaes  wm 
•pprored  in  PeopUr,  Merr,  81  HI.  126»  bat  held  to  have  no  egplicetioa  to  a 
ease  where  a  ttatate  made  bonds  of  jnetioee  of  the  peace  inoperatiTe  and  void 
after  a  oertain  time.  Hie  statute,  while  in  the  mitore  of  a  statnto  of  limila- 
tkn,  waeiioitiieh»andihedefenaeooiddbeaYailedof  ondemaner. 

AuJBOAnov  or  Fbsoibb  Tnia  n  bot  Ba8BEnEXix»ing«ianJ,«if«ala( 
inaloaMat  Cftsiev.CftaMfk  (iSIlL  63^  oitinsthepdndfaleasa 


Metz  V.  Akdbbson. 

(21  Xxxnoxt,  181.] 
Mqom  mLL  IsTKarma  ahb  Cohtboi.  Aotioii  or  fioseeii 
changing  eobool  di8triot%  if  a  plain  Tiolation  ol  the  law, 
oppreaBUBiy  or  oomption  ia  ahown. 

AOQUIESGBNOS  IK  UNWABaAlflABLX  ACT  OF    SCHOOL   TsUBTlBi  IS    CfosaOI.- 

IDATTNO  DiSTBioni  oonetitatos  a  good  ground  for  the  refoaal  ci  eq[nitable 

intenerenoe. 
Equitt  WILL  nor  Bsanuor  Columhioh  or  Tax  levied  by  oOoate  d$Jmt 

or  dt  /aeto,  where  imgiilaritiea  are  charged,  mnoh  Um  whMS  ao  ia^gs* 

laritiee  are  ohaiged.    The  remedy  ia  at  law. 
School  DnooroBs'  Biobt  to  Hold  Oftun  (UNvar  bs  IsasniD  mo  ea 

abiUtoenjofntbeeoIleotiflDofataxleviedbythesk    Tbiiiaaiyliky 
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Bill  Io  etjoln  the  ccdleotion  of  a  tax,  and  fbriAher  fdM 
The  ftcta  are  eolBdeiiily  stated  in  the  opinion. 

Chauine^f  L.  Higbmt  fcr  tlie  plaintiflh  in  error. 
MtUon  Hay^  Car  the  defendants  in  error. 

By  Court,  BnnsB,  J.  It  is  contended  bj  the  oooneel  tor  the 
defendants  in  error  that  the  action  of  the  echool  trustees,  con- 
Bohiating  districts  8  and  9  into  one  district,  was  inequitable, 
and  a  gross  abnse  of  their  powers;  00  gross  as  to  justify  the 
interference  of  a  court  of  equity  to  annul  their  act,  it  bcdng  a 
case,  not  of  the  simple  abuse  of  powers,  but  the  inequitable  ex- 
ercise of  conceded  legal  powers,  and  comes  within  the  principles 
decided  in  the  case  ot  Orone  y.  School  Inspectors  of  Peoria^  20 
111.641. 

In  that  case,  it  was  said,  **  to  lay  off  and  divide  the  city  into 
school  districts,  and  from  time  to  time  alter  them,  or  create 
new  ones,  as  circumstances  may  require,  is  a  very  difficult 
duty  to  perform,  and  it  is  not  reasonable  to  expect,  however 
jus^  wise,  and  impartial  they  may  be,  that  there  will  be  no 
single  complaint  It  requires  much  deliberation,  and  the  ex- 
ercise of  sound  judgment,  and  in  such  case,  a  court  could  not 
well  interfere,  unless  gross  injustice  had  been  done,  or  the 
marks  of  corruption  in  the  board  so  evident  as  to  compel  the 
oourt  to  interpose." 

In  the  case  of  the  School  Inspectors  of  Peoria  v.  People  ex  rel. 
QroWy  20  HI.  631,  682,  we  said:  ''The  board  of  inspectors  are 
vested  with  a  large  discretion  in  the  performance  of  their  in> 
portant  duties,  and  courts  will  not  attempt  to  control  its  exer- 
dse,  except  in  a  palpable  case,  where  a  plain  violation  of  the 
law  is  manifested." 

We  shall  be  governed,  in  deciding  this  case,  by  the  views 
therein  expressed,  and  if  a  plain  violation  of  the  law  is  mani- 
fested in  a  palpable  case  where  gross  injustice  has  been  done, 
or  corruption  manifested,  we  will  not  hesitate  to  interfere,  and 
afford  the  requisite  relief. 

We  think  this  case  depends  wholly  upon  the  construction  to 
be  put  upon  the  thirty-third  section  of  the  act  of  1867,  ''  to 
establish  and  maintain  a  system  of  firee  schools:"  Scatee's 
Cknnp.  440.  That  section  provides  that, ''  trustees  of  schools 
shall  lay  off  the  township  into  districts  to  suit  the  wishes  and 
omvenience  of  a  m^}oritv  of  the  inhabitants  of  their  townships, 
and  shall  prepare,  or  cause  to  be  prepared,  a  map  of  their 
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township,  as  often  as  may  be  neoessarj^  on  which  shall  be 
designated  districts,  to  be  styled  district  No.  — ^  in  townshqp 
No.  — f  which  they  may  alter  or  change  at  any  regular  session; 
which  map  shall  be  certified  by  the  president  and  derk  of  tho 
board,  and  filed  with  and  recorded  by  the  comity  derk,  in  a 
a  book  to  be  kept  for  that  pmrpose,  to  be  paid  for  out  of  the 
county  treasury.  Provided  that  school  districts  may  be  formed 
out  of  parts  of  two  or  more  townships  or  fractional  townships; 
in  which  case  the  trustees  of  the  schools  of  the  townships 
interested  shall  act  in  conjunction  in  the  formation  of  such 
district.  When  a  new  district  is  formed  from  one  or  mora 
districte,  the  trustees  shall  make  division  of  any  tax  funds 
which  are,  or  may  be,  in  the  hands  of  any  officer,  in  proportion 
to  the  amount  of  taxes  collected  firom  the  property  remaining 
in  each  district;  and  it  shall  be  the  duty  of  the  officer  to  pay 
the  same  on  the  order  of  the  trustees." 

The  charge  in  the  bill  is,  that  the  order  of  October  6, 1857, 
redistricting  the  township,  by  which  districte  8  and  9  were 
consolidated  to  form  district  8,  was  made  without  consulting 
the  wishes  and  convenience  of  the  majority  of  the  inhabitante 
of  district  9,  or  of  the  township  at  large. 

This  allegation  is  denied  by  the  answer,  and  the  trusteee 
who  made  the  order  testify  that,  at  the  time  they  made  it,  it 
did  suit  the  wishes  and  convenience  of  the  majority  of  the  in- 
habitante of  the  township,  as  they  then  thought  and  believed, 
and  still  think. 

There  is  some  proof  to  show  that  it  was  not  in  accordance 
with  the  wishes  or  convenience  of  district  9,  or  of  the  town- 
ship; but  the  law  does  not  provide  any  mode  by  which  these 
fiicte  are  to  be  ascertained;  no  vote  of  the  people,  no  petition  is 
required,  but  the  trustees  are  peremptorily  required  to  lay  off 
the  township  into  districte,  and  they  are  directed,  in  so  doing, 
to  suit  the  wishes  and  convenience  of  the  inhabitante  of  the 
township.  There  being  no  mode  provided  by  the  act  by  which 
this  is  to  be  accomplished,  the  board  must  necessarily  take  the 
responsibility  of  dedding  the  question,  acting  upon  the  best 
lighte  before  them,  and  exercising  their  best  judgment  They 
must  perform  that  duty,  and  their  honest  action  cannot,  in  this 
manner,  be  inquired  into. 

But,  we  apprehend,  if  the  views  of  the  defendants'  coonsel 
be  correct,  the  validity  of  this  order  of  October  6th  would  no4 
be  afiiocted  by  it,  for  the  power  to  alter  and  change  districts, 
when  once  esteblished,  is  exjnressly  given  to  the  trustees,  by 
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ihe  same  section;  the  only  limitation  being  that  it  shall  be  done 
at  a  regular  meeting  of  the  board.  The  record  shows  that  this 
consolidation  of  districts,  which  is  no  more  than  a  change 
of  the  districts,  was  at  the  regular  October  meeting,  held  for 
the  purpose  of  equalizing  certain  districts.  The  alterations 
and  change  are,  and  must  be,  peculiarly  within  the  control 
of  the  board,  and  if  they  err  in  their  action,  no  fraud  or 
corruption  being  charged,  this  court  cannot  interfere.  No  pal- 
pable  case  is  made  out;  no  gross  injustice,  oppression,  or  cor- 
ruption is  shown. 

But  if  it  could  be  shown  that  the  order  changing  the  dis- 
tricts by  consolidating  two  districts  into  one  was  an  unwar- 
rantable exercise  of  power,  it  might,  with  propriety,  be  claimed 
that  there  has  been  an  acquiescence  in  it  by  the  functionaries 
of  the  now  complaining  district  9. 

The  evidence  is,  that  the  consolidation  was  made  by  an 
order,  passed  October  6, 1857,  and  that  immediately  thereafter 
the  trustees  of  9  surrendered  to  the  trust^s  of  the  district  as 
consolidated  the  possession  of  their  school-house,  and  all  the 
books,  papers,  and  property  belonging  to  district  9.  The  new 
directors  of  the  consolidated  district  took  possession  of  all  of 
it,  employed  teachers,  and  m&intained  schools  in  it,  from  that 
time  nntU  this  bill  was  filed.  The  inhabitants  of  district  9 
sent  their  children  to  these  schools;  many  of  them  voted  at 
the  elections  held  under  the  school  law  in  the  new  district,  and 
many  of  them  were  voted  for,  for  officers  in  the  district  The 
directors  of  the  consolidated  district,  at  the  request  of  the  old 
directors  of  9,  paid  a  large  sum  of  money  on  the  indebtedness 
of  9.  The  inhabitants  further  recognized  the  consolidation  by 
petitioning  the  trustees  to  rescind  the  order  of  consolidation 
and  place  them  back  in  their  old  district.  These  acts  go  £Eur 
to  show  an  acquiescence  in  the  action  of  the  trustees  of  the 
township,  and,  at  any  rate,  relieve  the  case  from  any  imputa- 
tion of  gross  injustice,  oppression,  or  compulsion,  and  they 
constitute  at  least  good  grounds  for  the  refusal  of  the  restrain- 
ing power  of  a  court  of  chancery.  These  acts,  so  acquiesced 
in,  constitute  the  directors  who  levied  the  tax  in  the  consoli- 
dated district  officers  de  facto  at  least,  and  as  against  them 
and  their  acts  the  remedy  is  at  law.  The  tax  was  levied  at  the 
time  prescribed  by  law,  and  on  property  subject  to  taxation 
tor  school  purposes  in  the  district,  and  no  irregularity  is 
eharged  upon  the  mode  or  object. 

We  have  said  in  Merrilt  v.  Farris,  22  DL  803,  that  where 
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irregnlaiMM  are  charged,  equity  will  not  reetrain  tbe  coUeetioik 
of  a  tax  levied  by  oflioers  dejure  or  defodOf  much  leea,  then, 
when  no  irregalaritioB  are  charged.  And  the  aame  point  was 
ruled  in  Mummm  y.  Minor j  Id.  608.  In  this  case,  the  oovirt 
say:  It  is  belieTed  the  caaes  are  rare,  eren  where  the  tax  had 
been  levied  by  persona  having  no  pretense  of  legal  authority  to 
make  Bueh  levy,  or  in  cafles  where  the  tax  was  not  authorised 
by  law,  or  where  the  warrant  for  its  collection  was  void,  that 
courts  have  interposed  to  stay  its  collection.  But  in  case  of  a 
levy  of  an  illegal  tax,  a  court  of  law  has  jurisdicticii.  If  per- 
sons having  no  pretense  of  legal  authority  were  to  levy  a  tax, 
or  if  persons  not  holding  an  office  to  which  the  power  to  levy 
a  tax  is  incident,  or  holding  an  office  to  wldoh  it  is  not  inci- 
dent, were  to  levy  a  tax,  the  court  mi^^t  interpose.  But  if 
officers  de  facto  or  de  jwrtj  exercising  an  office  to  which  the 
power  is  incident,  exercise  it,  the  court  will  not  interpose  to 
prevent  its  coUectton. 

We  cannot,  in  such  a  oaseas  tins,  try  the  rij^t  of  the  direc- 
tors who  levied  this  tax  to  hold  their  (d&ce,  and  do  the  act  in 
virtue  of  it.  If  the  tax  is  illegal  and  is  collected,  the  remedy  at 
law  is  complete  to  recover  back  the  money  paid.  The  ri|^t  to 
exercise  the  office  of  director  can  be  inquired  into  by  jue 
warranto^  or  the  original  proceedings  broaght  up  on  e^rAorari 
and  revised. 

The  remedy  of  the  defendants,  in  every  view  of  this  case,  if 
there  be  a  wrong,  is  at  law;  but  we  think  no  wrong  or  injus- 
tice has  be^i  done,  such,  at  least,  as  will  warrant  our  inter- 
ference. The  decree  of  the  court  bekm  is  reversed,  and  the 
bill  dismissed. 

Decree  reversed. 

Walkxb^  J.,  did  not  take  part  in  this  dedsion* 

Sqvitt  wni.  vos  LmRVEBKiin>  Cqhtbol  Aonoir  or  Scbool  TkpsnB 

in  dutiioting  townshipa,  where  no  grose  injnstioey  oppre— ioo,  or  oom^tion 
ii  ahown:  School  Dirtdon  ▼.  TruiUe$  qf  SchcoU,  66  HI.  248,  qnoting  tha  piin- 
oipal  case.  The  principal  case  »  died  to  the  atfjrniatiTe  of  this  ptopoaitioB 
Jn  Thmtigpmm  y.  Benmer,  63  Id.  S56L 

Laohb  ab  B4B  TO  Bquitablx  Rbubv:  SmiA  y.  Thmafm^  H  Am.  Deo. 
126b  and  sate  diaoniwing  the  ^estion;  WetiC*  AdnCr  y.  Thonttm,  Id.  134| 
Burden  ▼.  Stein,  62  Id.  758;  and  see  TrtuUea  </ St^aoU  y.  Sehooi  Direclora,  88 
lU.  lOS^  qnoting  the  principal  ease. 

iNJUNonom  TO  Rbstbadt  CSollbctioh  ov  Tazxs:  Note  to  HoOand  y. 
Maifor  etc,  of  Baltimore,  69  Anu  Dea  198^  where  the  qneation  ie  fally  onmd 
flred.    The  prino^al  ease  ia  died  to  the  point  that  equity  will  afltfl^ou  the 
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MllMtiobctf  fttiK  flAMOOwni  at  mn*  inNgolaMei^  in  Cboft  Oxi^  CQUo^ 
ilfr  i?.IZL«  35111466;  FialqfT.  T^on^Mm^  44  Id.  13;  Syparvimn  qf  Du  Pag§ 
Co.  T.  /en)b^  66  IdL  286;  PbfCar  t.  IM^ord  «te.  it  JR.,  76  Id.  Mh  BM  t. 
Okkoffo  efts,  it  i?.,  86  Id.  860. 

▼.  iSMef9«v  tt  'Aau  Dm^  Ok  P^vk  w.  OU$,  S8  Id.  88a  Hm  nhiujiil 
MMeia^itediii  flVvMiio  ¥.  Aqpfa^  75  OLSd^to  tha  poiiii  tfaal  it«b  tow 
office  oaonot  b*  triad  in  »  ooDatonl  ndt^  biat  it  miift  1m  ia  a  direot  pio- 
oeoding. 
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fiad  in  ddlan  and  muti^  and  the  iiaa  of  nninanl%  witlioiilwoid%  naski^ 
or  oharactan  to  indicate  for  wbat  th^  ware  intandad,  ia  not  anfloleiit  la 
■apport  a  nla  tharenndar. 

Puoxrr  as  Jubghbtt  vor  Taxu  m  vor  Fisaklt  DwaitJ^  il  Mean^ 
or  at  leaat  it  0*7  be  ammidfld  aa  at  to  aosif  arm  ta  the  liidgnanl»  wbaia^ 
inatead  of  apaoifyiog  the  amowitin  doUara  and  aent^  nuoBEala  are  naad» 
withont  wordi^  markii^  or  characters  to  indicate  for  ^alial  thej  waia 
intended. 

IxmQumn  fon  Tazm  will  hw  Supmmit  fiUia  a«ft  Dan^  irtMM  Htm 
amount  of  the  JndgUMnt  ▼arias  from  die  amo— *  lor  wUeh  tiM  laaitMM 
add,  and  whidh  ia  recited  in  the  dead. 

BjscnflEirr,  biooght  by  Q«orge  Kiibj  and  wife  against 
Darid  Eppinger,  to  recover  a  certain  lot  of  land.  The  court 
rendered  judgment  in  fittor  t>f  the  plaintiA.  The  defiMidant 
conceded  that  the  plainti£fli  were  ^utUbd  "to  recovery 
the  tax  title  set  np  by  him  constituted  a  valid  ddbM»> 
ther  facts  are  stated  in  Ae  cpiniim* 

B€rry  and  HaU€mtui^  for  the  plaintiff  ia  enor. 
Knapp  tmd  Oom,  bt  the  defendants  in  errdr. 

By  Court)  Walkxb,  J.  The  coUector's  return  showi  the 
amount  of  valuation  of  the  state,  county,  and  fecial  taxes  in 
appropriate  oolnnins,  £ot  which  this  land  was  reported  delin- 
quent»  These  amounts  were  indicated  in  dollars  and  centSi 
by  numerals,  with  tiie  character  representing  dollars,  and  a 
contraction  for  the  word  "  c^its."  But  the  judgment  which  was 
rendered  by  the  county  court  on  that  report,  against  this  lot, 
only  uxdioates  the  state  revenue,  the  special  state  tax,  and  the 
county  tax,  in  that  manner.  The  special  county  tax,  the  costs, 
and  aggregate  tax,  are  only  indicated  by  numerals,  without 
words  or  characters  to  indi<a^te  the  several  sums  in  their  ap^ 
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propriste  oolnTnnw.  The  precept  issued  apon  fhls  judgmenti 
tBohf  in  each  of  the  several  odumns,  to  indicate  Ibr  what  the 
numerals  were  employed. 

By  agreement,  the  only  question  presented  by  this  lecord  is 
the  sufficiency  of  this  judgment  and  precept  to  sustain  the  tax 
sale  of  this  lot,  on  which  the  tax  deed  was  issued  by  the  col* 
lector,  and  which  was  relied  upon  for  a  recovery  in  this  case. 
If  the  defect  were  confined  alone  to  the  precept,  we  axe  not 
prepared  to  say  that  the  objection  would  be  fatal,  or  that  it 
might  not  at  least  be  amended,  so  as  to  conform  to  the  judg* 
ment.  If,  however,  it  were  amended,  the  objection  would  only 
be  removed  in  part  There  would  still  be  a  portion  of  tiie 
amount  for  which  the  judgment  was  rendered,  composed  of 
numerals  having  nothing  to  indicate  for  what  amount  they 
were  intended.  Was  this  judgment  then  sufficiently  certain 
as  to  the  amount  for  which  it  was  rendered?  In  the  case  of 
Latorenee  v.  Fatt^  20  lU.  838  [71  Am.  Dec.  274],  it  was  held, 
that  a  judgment  for  taxes  was  fatally  defective,  unless  the 
amount  was  specified  in  dollars  and  cents,  and  that  the  use  of 
numerals,  without  words,  marks,  or  characters  to  indicate  for 
what  they  were  intended,  is  not  sufficient  to  support  the  sale. 
The  same  rule  was  again  recognized  and  acted  upon  in  the 
case  of  Lane  v.  Bommdmann^  21  Id.  143.  In  that  case  it  was 
further  held,  that  the  numerals  representing  amounts  in  the 
judgment  could  not  be  Explained,  and  the  judgment  aided  by 
reference  to  former  judgments,  of  the  same  court,  for  taxes  of 
other  years. 

A  judgment  for  taxes,  like  one  for  anything  else,  must  be 
sufficiently  certain  to  determine  the  amount  for  which  it  is 
rendered,  without  reference  to  any  other  record  or  paper.  It 
could  not  be  contended  tibat  an  ordinary  judgment,  uncertain 
in  amount,  could  be  aided  or  explained  by  a  reference  to  the 
summons  or  declaration  in  the  case.  The  collector's  return^ 
like  the  declaration  in  ordinary  cases,  specifies  the  amount 
claimed  by  the  collector  as  being  delinquent,  and  for  which  he 
claims  judgment  On  the  trial,  the  court  only  renders  judg- 
ment for  the  amount  found  to  be  due.  If  less  than  is  claimed 
by  the  sheriff  in  his  return  appears  to  be  dqe,  the  judgment  is 
rendered  for  only  that  sum. 

The  judgment  in  this  case  is  uncertain  as  to  what  is  the 
aggregate  sum  for  which  it  was  rendered.  Whether  it  is  for 
dollars,  cents,  or  mills  does  not  definitely  appear.  The  same 
may  be  said  of  the  county  special  tax  and  the  costs.    The 
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amount  Indicated  by  appropriate  abbreviationa  in  the  first 
three  colmnna  is  only  twenty  cents,  while  those  in  the  latter 
three  columns  are  not  so  determined.  This  judgment  is 
equally  uncertain  as  are  those  referred  to  in  the  above  cases. 
It  is  not  aided  by  the  use  of  dollar-marks  and  abbreviations 
In  a  portion  of  the  columns,  as  they  show  no  more  than  twenty 
cents  as  the  amount  certainly  indicated,  while  the  land  was 
sold  for  forty-three  cents.  This  amount,  when  considered  alone, 
seems  small,  and  perhaps  unimportant,  but,  in  comparison 
with  the  amount  of  the  judgment,  it  amounts  to  over  one  hun- 
dred and  fifty  per  cent  on  the  amount  thus  indicated.  Such 
a  variance  in  tax  sales  is  material,  and  title  will  not  pass 
under  them:  Pitkin  y.YaWy  13  111.  251.  The  judgment  did  not 
support  the  sale  and  deed  read  in  evidence. 

The  court  below,  therefore,  committed  no  error  in  rejecting 
the  judgment,  precept,  and  deed,  or  in  rendering  a  judgment 
against  the  defendant  below,  and  we  therefore  affirm  it 

Judgment  affirmed. 

JvsGMKNT  lOB  Taxis  IS  Fatallt  DaracTiv^  mdoM  the  amount  is  sped- 
i«d  in  dollars  and  cents.  The  use  of  nnzneralsy  without  word%  marka,  or 
^Aracters  to  indicate  for  what  they  were  intended.  Is  not  snffieient:  LawrenM 
▼.  Feul,  71  Jbn.  Deo.  274,  and  note.  The  principal  case  is  cited  to  this  point 
bi  Piitalmrgh  tie.  B'y  y.  CUyq/'aucago,  S3  111  83;  2%2c<  v.  i»Mf^  26  Hinn.  210; 
and  an  assessment  is  void,  if,  in  the  original  assessment  roU,  figures  are  placed 
by  the  assessor  in  the  column  headed  "  valuation, "  without^  anything  to  indi- 
cate what  the  figures  represent;  People  r.  San  Fnmekeo  Scuinge  Unikm^  81 
CaL  35;  compare  Stale  y.  Skartka  ConeoUdaied  M.  Co,,  S  Ner.  26;  so^  in  gen* 
sral,  in  a  judgment  for  money,  the  sum  must  be  specified  in  words  or  figures^ 
with  some  mark  or  character  designating  the  precise  sum:  Avery  t.  Babeod:^ 
t6  SL  177,  aU  citing  the  principal 
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[3S  nxnrois,  6M.] 

DowiB  n  SuPEBiOA  TO  MxoBAirio's  LuDi  for  Improvements  made  upon  tin 
land  by  the  husband,  even  as  regards  the  Improrenunts  themselves. 

Widow  n  hot  Dowabls  or  Imfbotxmxbts  made  upon  the  land  by  a  pur- 
chaser at  judicial  sale. 

Dowxa  18  Restobkd  to  Wrnow  by  »  sale  of  the  premises  under  a  mecfaan- 
io's  lien,  which  is  inferior  to  the  dower  rights  but  prior  to  a  trust  deed 
executed  by  herself  and  husband,  by  which  her  dower  was  released. 

DowiB  18  not  RnjusBD  BT  Dkxd  Exioutbd  bt  Hubbavd  avd  Wiii^  If  the 
certificate  of  acknowledgment  does  not  state  that  the  wife  was  knami  to 
the  officer  to  be  the  person  who  signed  the  deed. 

f  BiOLT  Valub  or  Wmow's  Dowxa  Comfutkd. 
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■quirr  will  AvvoiU>RBQniinsBKLZiv»  whaveftyBKljallafvnnM  fa  mad* 
to  a  widow,  on  a  bill  for  dower,  if,  in  prpgrMi  of  tiiiia^  the  inooma  fron 
the  property  beoomee  materially  depreciated  or  enhancied. 

Bill  in  chancery  by  the  widow  of  Zena0  Gather,  deceased, 
against  El^ah  Gove  and  others,  to  recover  dower  in  certain 
premises,  and  damages  for  the  detention  of  dower  after  de- 
mand. Gather,  in  January,  1856,  entered  into  contracts  fiyr 
the  erection  of  a  bnilding  upon  the  land  in  question.  The 
work  was  commenced  in  February,  and  on  June  10th  was 
partly  completed,  and  most  of  the  materials  were  on  the  ground 
or  in  the  walls.  On  June  11th,  Gather  and  wife  executed  a 
deed  of  trust  to  Abel  Fox  to  secure  the  payment  of  three 
thousand  five  hundred  and  forty-eight  dollars  and  fifty  cents. 
The  premises  were  afterwards  sold  to  the  defendant  Gove  tot 
eleven  thousand  one  hundred  and  fifty-one  dollars  and  ninety- 
six  cents,  under  mechanics'  liens  for  work  and  labor  and  mate- 
rials furnished  for  the  building.  The  notes,  secured  by  the 
deed  of  trust,  were  also  assigned  to  Gove.  Gove  made  other 
improvements  upon  the  premises,  after  he  had  taken  posset* 
Bi<Hi.    Further  tacbB  are  stated  in  the  opinion. 

Wlsat  and  Chrovety  for  the  appellant. 

0.  O.  Skinner f  for  the  appellees. 

By  Gourt,  Babbsb,  J.  The  only  question  in  this  case  is.  To 
how  much  is  the  complainant,  who  sues  as  the  widow  of  Zenaa 
Gather,  deceased,  entitled  out  of  the  estate  of  her  deceased 
husband,  in  lieu  of  dower,  the  property  not  being  susceptible 
of  division? 

Gonnected  with  this  question  are  several  others:  1.  Whether 
the  lien  of  the  mechanics  overrides  the  widow's  dower;  2. 
Whether  the  deed  of  trust  to  Fox,  and  by  him  assigned  to  the 
appellant,  was  a  subsisting  incumbrance  on  the  property,  in- 
cluding the  dower  estate;  8.  To  what  extent  appellant  should 
be  allowed  for  improvements  made  since  his  title  accrued;  and 
4.  What  is  the  yearly  value  of  the  property?  and  on  what 
basis  should  the  dower  be  estimated? 

Following  the  line  of  argument  pursued  by  counsel,  we  will 
briefly  notice  these  questions  in  the  order  presented. 

The  appellants  contend  that  the  lien  of  the  mechanics  and 
material-men  is  paramount  to  the  widow's  dower,  so  far  at 
least  as  regards  the  improvements  out  of  which  the  liens 
arose,  and  as  they  exceed  in  amount,  in  this  case,  the  value 
of  the  original  improvements,  the  appellee  is  not  entitled  to 
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gny  dower  in  ihem;  aod  that  appellant  Gove  is  entitled  to  all 
tfaa  lights  of  the  meehanics  and  material-men,  under  whose 
prooeedinge  to  enforce  their  liens  he  purchased  and  holds  the 
premises,  and  that  the  improvements  he  has  put  on  the  prem- 
ises himself,  since  they  came  into  his  possession,  are  not  suh- 
jeot  to  the  dower  of  the  appellee;  and  that  appellant  Gove 
holds,  as  paramount  to  the  BftpeUee^s  right  of  dower,  the  deed 
(tf  trust  (m  the  premises,  executed  by  her  and  her  husband  to 
Abel  Fox,  and  purchased  in  by  Gove,  and  that  such  deed  was 
duly  executed  and  acknowledged  by  her  and  her  husband. 
They  also  contend,  that  neither  the  law  nor  evidence  author- 
iied  the  appellee's  damages  to  be  assessed  at  any  higher  rate 
than  her  yeariy  allowance,  and  that  the  law  does  not  authorise 
the  money  in  lieu  of  dower,  on  the  damages  assessed,  to  be 
paid  to  the  master  of  the  courts  even  if  there  was  such  an  offi- 
cer, but  requires  the  same  to  be  paid  to  the  dowress,  citing  the 
statute,  title  Dower,  Scates's  Comp.  151. 

We  ore  referred,  in  support  of  these  several  propositions,  to 
several  cases,  which  we  have  examined. 

The  first  case  referred  to,  Warner  v.  Van  Aktyne^  8  Psige 
Ch.  513,  merely  decides,  where  a  vendor  takes  no  mcurtgage,  or 
other  collateral  security  for  the  balance  of  the  purchase-money 
of  land  sold,  he  is  entitled  to  an  equitable  lien  upon  the  land 
in  the  hands  of  the  heirs  of  the  vendee  for  the  payment  of 
such  balance,  and  as  the  widow  comes  in  for  dower  in  the 
estate  of  her  husband  by  operation  of  law,  and  not  as  a  pur- 
chaser for  a  valuable  consideration,  she  takes  it  subject  to  this 
equitable  lien  of  the  vendor,  which  attached  upon  the  estate 
simultaneously  with  the  seisin  of  the  husband.  But,  the  court 
£ay,  the  unpaid  purchase-money  was  a  personal  debt  of  the 
husband,  and  for  which  he  gave  his  personal  obligation,  and 
the  personal  estate  of  the  husband  would  be  the  primary  fund 
far  the  payment  of  this  debt,  and  therefore  that  should  be  first 
exhausted  before  a  resort  is  had  to  the  dower  right  in  the  land 
for  the  recovery  ol  the  unpaid  purchase-money. 

The  same  doctrine  was  recognised  in  the  case  of  Nazareth 
LiL  &  Ben.  InetiMion  v.  XOIO0, 1  B.  Mon.  257,  the  titie  and  the 
vendor's  lien  being  connate,  there  never  was  any  right  in  the 
husband  or  his  wife  unincumbered  by  the  Uen,  and  her  right 
to  dower  is  to  be  postponed  to  the  lien  for  the  purchase-money. 

The  case  of  Summers  v.  Bahby  13  HL  483,  decides  only,  so 
far  as  this  case  is  concerned,  that  a  widow  can  only  take  her 
dower  according  to  the  valuation  of  the  land  at  the  time  it 
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was  alienated  by  judicial  sale  or  otherwifle,  and  thai  aha  Is 
not  dowable  of  impiovementB  pot  upon  the  land  by  the  pur* 
ehaaeTy  but  is  entitled  to  the  benefit  ci  ita  inereaaed  Tslna 
arising  from  causes  other  than  the  labor  and  ezpenditme  of 
iheaUenee. 

The  case  of  Oaiy  t.  Casey,  16  DL  192,  deddea  simply  that 
it  is  not  the  contract  which  creates  the  lien  under  Che  statatSi 
but  it  is  the  use  of  the  maierials  furnished  upon  the  premises, 
the  putting  them  into  the  building,  and  attaching  them  to  the 
freehold,  which  entitles  the  party  furnishing  the  materials  to 
a  lien  upon  the  premises  to  the  extent  of  their  value.  The 
lien  attached  to  every  article  furnished  as  material.  As  a 
rich  oriental  perfume  pervades  every  vacant  space  of  the 
loftiest  chamber,  so  does  this  subtle  essence  insinuate  itself 
into  every  fibre  of  the  material  The  case  further  decides 
that  no  previous  incumbrance  created  upon  the  land  could 
operate  upon  the  materials  furnished,  and  this  by  the  express 
terms  of  tibe  twentieth  section  of  the  mechanics'  lien  law. 

The  case  of  WilliamB  v.  Chapmanj  17  111.  424  [65  Aul  Dec 
669],  was  a  case  of  priority  of  lien,  but  between  a  mechanio 
and  a  mortgagee,  and  the  court  held  that  if  the  mortgagee,  or 
those  claiming  under  him,  had  not  been  made  a  party  to  the 
proceedings  to  enforce  the  mechanics'  lien,  and  were  ignorant 
of  it,  the  title  to  the  land  derived  through  the  mortgage  will 
be  superior,  and  as  in  the  case  of  Cfaiy  v.  Casey,  supra,  that 
the  mechanics'  lien  attaches,  not  from  the  date  of  the  contract, 
but  from  the  delivery  of  the  materials  upon  the  premises,  and 
connecting  them  with  the  freehold. 

The  same  doctrine  is  reiterated  in  the  case  of  HumUr  v. 
BUinchard,  18  111.  818  [68  Am.  Dec.  647]>  and  the  oourt  say 
the  legislature  only  intended  to  give  this  lien  fbr  the  materiala 
actually  used  in,  or  the  labor  really  bestowed  upon  the  build- 
ing situated  upon  the  premises  against  which  the  lien  is  sought 
to  be  established.  The  object  of  the  law  was  to  allow  the  party 
to  pursue  the  thing  actually  furnished.  The  statute  continues 
in  the  party  furnishing  the  materials  of  which  the  building  is 
erected,  a  qxMd  property  in  those  materials,  and  others  with 
which  they  have  been  commingled  in  the  building,  and  allowi 
him  to  follow  them  thus  transformed  for  the  purpose  of  getting 
his  pay — ^the  essence  of  the  lien  being  the  furnishing  the  mate* 
rials  and  labor  out  of  which  the  building  is  constructed*  « 

These  are  all  the  cases  to  which  reference  is  made  by  tfal 
appellant's  counsel.    Sections  1,  10,  20,  and  21  of  the  Vm 
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lAwaie  alfloreifarredto.  The  first  fleetion  ghrw  a  lien  on  Um 
^hdle  tract  of  land,  or  town  lot,  ibr  the  whole  amoont  of  the 
labor  or  materials  famiahed.  The  tenth  section  authorises 
«11  persons  interested  to  become  parties  to  the  suit  to  enfbroe 
ifae  lien.  The  twentieth  provides,  ^that  no  incombrance 
^ipon  land,  created  before  or  after  Che  making  of  a  contract 
imder  the  provisions  of  this  chapter,  shall  operate  npon  the 
Imilding  erected  or  materials  famished,  nntil  the  lien  in 
^vor  of  the  person  doing  the  work  or  famishing  the  mate- 
rials shall  have  been  satisfied;  and  npon  questions  arising 
lietween  previous  incumbrancers  and  creditors,  under  the  pto- 
wions  of  this  chapter,  the  previous  incumbrance  shall  be  pre- 
-fiarred  to  the  extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract,  and  the  court  shall  ascertain,  by  jury  or 
^itherwise,  as  tlie  case  may  require,  what  proportUm  of  the  pro- 
ceeds of  any  sale  shall  be  paid  to  the  several  partiea  in 
Interest." 

The  twenty*first  section  defines  ^'parties  in  interest''  to  be 
«11  persons  who  may  have  any  legal  or  equitable  claim  to  land 
«r  lots  upon  which  a  lien  may  be  attempted  to  be  enforced 
fmder  this  chapter:  Scates's  Comp.  157, 168, 159. 

We  do  not  see  anything  in  the  statute,  or  in  the  cases  dted, 
sustaining  the  view  the  appellant  Qove  has  presented  of  his 
ti|^ts  in  this  controversy  to  any  greater  extent  than  this,  tliat 
flie  widow  is  not  dowable  of  improvements  made  upon  the  land 
einoe  the  alienation.  But  it  must  be  observed  that  the  alien-* 
mtion  in  this  case  was  brought  about  by  the  daim  for  the  im- 
pflovements  by  the  mechanics  and  the  material-men  by  judicial 
«ale  under  a  decree  for  their  value.  The  great  bulk  of  the 
Improvements  were  made  before  this  sale.  They  were  the 
property  of  her  husband— were  on  his  land,  in  which  she  had 
m  right  of  dower,  and  by  no  act,  contract,  or  other  transaction 
-^t  his,  could  that  right  be  taken  from  her.    In  such  improve- 

»nts  as  Gove  himself  has  put  on  the  lot  since  his  purchase, 
is  not  dowable. 

We  think,  both  on  principle  and  under  the  provisions  of  oui 
atetute  respecting  dower,  a  widow  cannot  be  divested  of  th« 
ng^t,  nor  can  it  be  destroyed  in  any  way,  save  by  the  act  ol 
the  feme  coverij  and  that  act  done  according  to  the  forms  and 
cequirements  of  positive  law.  The  appellee  had  nothing  to  de 
vith  the  transactions  out  of  which  the  liens  arose.  Th^  wen 
ihe  actof  her  husband  alone.  The  labor  and  materials  wen 
«ided  to  and  became  a  part  of  the  land:  Steigtemanv.MeBride^ 


716  Govs  9.  CAnoEB.  [IDiiMi^ 

17  IlL  801;  and  the  mechanics  were  boand  to  know  dower 
would  attach,  and  on  the  death  of  the  husband,  vest  in  the 
widow:  This  was  a  risk  they  chose  to  ran.  They  could  pro- 
tect themselves  by  prc^r  security  against  this  haiard,  but  the 
wife  most  be  passive. 

It  would  seem  that  this  oourt  has  settled  this  question,  in 
the  case  of  Schaeffer  v.  Weedy  8  Gilm.  618.  Tliis  was  a  proceed- 
ing under  the  mechanics'  lien  law,  to  which  the  widow  was  a 
party.  Thecourt  held,  unanimously,  though  the  point  was  not 
the  point  in  the  case  on  which  the  writ  of  error  was  prosecuted, 
that  the  widow's  dower  cannot  be  affected  by  this  lien.  She 
cannot  be  divested  of  her  dower  in  that  way.  She  is  entitled 
to  her  dower  in  all  the  real  estate  of  which  her  husband  was 
seised  during  coverture,  unless  she  has  released  her  dower  b 
the  form  prescribed  by  law,  except  when  a  lien  is  created  for 
the  purchase-money  at  the  time  the  husband  became  seised 

In  Pifer  v.  Ward^  8  Black£  252,  the  same  doctrine  was  held 
The  court  there  say  her  right  of  dower  was  paraipount  to  the 
lien.  And  the  same  court,  in  Bishop  v.  BayUy  9  Ind.  169  [6S 
Am.  Dec.  615],  say  the  widow's  right  of  dower  extends  to  and 
includes  a  house  erected  on  land  of  her  husband;  and  her  claim 
is  superior  to  a  meohaiu<^' lien,  for  wUch  the  property  wa.  add, 
under  a  decree  against  the  husband  to  enloroe  the  lien.  The 
statutes  of  dower  and  lien,  in  Indiana,  are  quite  similar  to  our 
own.  That  case  was  on  a  biU  filed  by  the  widow  for  her  dower. 
The  same  principle  is  recognised  in  Van  Vrouier  v.  EosUmm^ 
7  Met.  162,  where,  a  mechanics'  lien  being  set  up  against  the 
widow's  claim  of  dower,  the  court  say,  the  pre-existing  lien  and 
the  consequent  building  and  improvement  of  the  {uremises,  weie 
created  and  made  by  the  plaintiff's  husband,  and  she,  clearly, 
is  not  bound  by  the  lien,  and  is  entitled  to  her  dower  in  the 
premises,  including  the  buildings  and  improvements  made 
thereon  by  her  husband.  In  this  case,  the  appellee  was  not  e 
party  to  the  decree  to  enforce  the  lien,  and  cannot,  on  well- 
known  principles,  be  affected  by  it.  She  could  not,  with  any 
propriety,  be  made  a  party,  for  the  decree  of  the  court  ooold 
not  set  off  her  dower  if  she  was  a  party. 

We  come  now  to  the  consideration  of  the  deed  of  trust  exe* 
cuted  to  Fox,  and  by  him  sold  to  the  appellant.  This  deed 
bears  date  June  11, 1856.  The  ccmtracts  with  the  mechaniciH 
out  of  which  the  lien  arose,  were  made  in  January  precedini^ 
The  work  was  oommenced  by  the  carpenters  in  February,  whi 
never  oeased  their  work  untU  the  house  was  occupied,  as  ooi 
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of  them,  Crocket^  states  in  his  testimoiiy.  The  stone  and 
Mck-wwk  was  oommenoed  in  March,  and  progressed  wifhout 
any  delay.  By  the  tenth  of  June  one  story  was  np,  and  moat 
of  the  materials  on  the  groond  or  in  the  walls,  as  light- 
feot  testifies.  The  lien  of  the  mechanics  was  complete  on  the 
tenth  of  June,  and  under  it  the  premises  were  sold  to  appel* 
lant  by  judicial  decree,  and,  of  necessity,  the  title  of  Fox, 
mider  his  deed,  was  defeated,  and  any  dower  ri^t  which  she 
may  be  supposed  to  ha^e  parted  with  by  joining  In  its  execu- 
tion was  restored  to  her,  on  the  principle  of  the  case  of  Blain 
T.  JTarruon,  11  HL  884,  and  Stmmers  r.  Bobby  18  Id.  488, 
cited  by  appellant's  counsel,  by  operation  of  law.  But  if  this 
were  not  so,  we  think  appellee  had  not  released  her  dower  by 
the  execution  of  tins  deed  to  Fox.  The  certificate  of  her  ac- 
knowledgment is  too  defective  for  such  a  purpose.  We  can- 
not intend  anything  in.  fitvor  of  it,  or  supply  words  that  are 
wanting,  or  change  personal  pronouns  from  male  to  female. 
The  manifest  defects  in  it  cannot  be  supplied  by  the  court, 
and  have  not  been  explained  by  counsel.  Nor  does  the  cer- 
tificate of  acknowledgment,  defective  in  other  respects  as  it  is, 
state  that  the  wife  was  known  to  the  officer  to  be  the  person 
who  signed  the  deed.  The  statutory  form  must  be  substan- 
tially complied  with,  and  must  control.  As  to  these  require- 
ments of  the  statute,  with  which  all  are  familiar,  see  Scates's 
Comp.  151, 152,  961.  It  cannot  be  said,  then,  with  any  plau- 
sibility, that  holding  this  deed  of  trust  by  the  appellant  he 
thereby  acquired  a  right  paramount  to  the  right  of  dower. 
Much  has  been  said  on  the.  argument  by  the  appellee  of  the 
supposed  merger  of  the  right  acquired  by  the  appellant,  under 
the  trust  deed,  into  the  title  acquired  by  liim  under  th^  pro- 
ceedings to  enforce  the  lien,  but,  believing  the  dower  right 
was  not  relinquished  by  this  imperfect  and  void  certificate  of 
acknowledgment,  we  do  not  deem  it  important  to  go  into  that 
branch  of  the  question. 

The  remaining  questions,  as  to  the  damages  awarded,  and 
the  yearly  allowance,  it  may  be  conceded  that  the  damages 
do  not  bear  a  just  proportion  to  the  yearly  allowance,  and  we 
cannot  well  understand  on  what  basis  the  court  placed  them. 
There  was  a  delay  of  about  fourteen  months  after  demand 
made,  before  the  proceedings  in  dower  were  consummated  by 
%  decree.  The  court  finds  the  yearly  value  of  the  dower  in 
the  premises  to  be  two  hundred  and  twenty-five  dollars.  For 
the  fourteen  months'  delay,  then,  on  this  basis,  the  damages 
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there  being  no  special  damages  shown  or  daimed— wndd  not 
exceed  two  hundred  and  sixty-two  dollan.  The  comt  assesssd 
them  at  five  hundred  and  twenty-five  dollars. 

We  jndgCi  from  the  language  of  the  decree,  that  the  ooni 
ascertained,  in  the  first  place,  upon  what  sum  the  yearlyfai- 
come  of  the  property  would  pay  ten  per  centum,  found  that  som 
to  be  twenty  thousand  dollars,  and  so  stated  it  in  the  deem^ 
thereby  fixing  a  basis  for  dower. 

From  this  sum  (twenty  thousand  dollars),  the  court  jtdth 
ably  deducted  the  amount  of  the  notes  secured  by  the  deed  of 
trust,  which,  with  interest  up  to  the  hearing,  would  amount  ta 
four  thousand  four  hundred  and  eighty-seven  dollars  and  eightj 
cents.  Also,  the  improvements  put  on  the  premises  by  ap> 
pellant,  amounting  to  three  thousand  three  hundred  dcUai% 
and  insurance  and  taxes  at  three  per  cent,  which  would  amooot 
to  six  hundred  dollars,  and  repairs  estimated  at  ten  per  cent 
of  rent,  would  be  two  hundred  dollars,  making  in  all  dfl^t 
thousand  five  hundred  and  eighty-seven  doUars  and  eii^tj 
cents,  which,  deducted  from  twenty  thousand  dollars,  leaves 
eleven  thousand  four  hundred  and  twelve  dollars  and  twenty 
cents,  from  which  income  is  to  be  derived,  which,  estimated  m 
the  basis  supposed  to  have  been  taken  by  the  court,  leaves  one 
thousand  one  hundred  and  forty-one  dollars  as  income;  one 
third  of  this,  three  hundred  and  eighty  dollars,  would  be  tbi 
yearly  value  of  the  widow's  dower,  under  the  most  fitvonUt 
computation  for  all  parties  that  we  can  make. 

If  the  damages  are  somewhat  too  high,  the  yearly  allowaneo 
is  much  too  low,  and  upon  the  whole  decree  appellant  has  do 
cause  to  complain.  I^  in  progress  of  time,  the  income  from 
the  property  becomes  materially  depreciated,  or,  as  it  may  bc^ 
materially  enhanced,  equity  will  afited  the  requisite  relief  Is 
either  party  on  filing  a  proper  bilL 

The  objection  that  the  court  directed  the  damages  assesaad, 
and  the  money  allowed  in  lieu  of  dower  to  be  paid  to  the  mas> 
ter  of  the  court,  meaning,  undoubtedly,  the  master  in  chanoeiy 
of  the  court,  cannot  well  be  made  by  the  appellate;  it  wooM 
come  with  more  propriety  from  the  appellee.  But  there  ii^ 
really,  a  propriety  in  so  ordering,  as  in  case  of  defimlt  tbt 
master  is  to  make  sale  of  the  premises.  We  do  not  peroeiii 
any  errors  operating  to  the  injury  of  the  appellant  in  the  deem 
as  pronounced  by  the  drouit  courts  and  therefbie  we  affimii 

Decree  aiBrmed. 
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Mechahicb*  Lzbv,  wmi'MJUt  Dimrn  Downu— Hm  wvigbt  of  mfhirilf 
fa  with  the  princ^al  caoe^  that  a  dower  mterest  ia  soperior  to  a  medhaaW 
lien:  1  ScribDer  an  Dower,  631;  FhOlipe  on  Meohaniot'  lieni,  tea  195; 
Bdkatger  t.  Wttd^  3  Gilm.  611;  Fan  rrodber  t.  JbiAiMM,  7  Met  I57»  16I| 
/o^T.  BfmkMo.  10  Gxatt  83^  106;  PSfer  t.  fForc^  8  Bbokt  202;  BiAap  t. 
Boyft^  9Ind.  1»|  8.  a,  68  Am.  Bea  616|  JTarifcT.  JTiffi^,  76Ind.  694;  fii- 
deed,  tiie  only  oaM  which  teeniB  to  be  opposed  to  thia  oonduaioii  ia  that  ol 
NaurAIAU^BoLlwiLy.Ltmt^  IB.  Hon.  267,  explained  in  the  prino^al 
CHaw  "Hen  ia  the  eider  lien,"  laya  the  oonrt^  in  Bitkofp  t.  Boul^  rapro. 
**I3i6  meehanie  bartowa  hia  labor  with  a  knowledge  of  her  prior  right  in  the 
real  eatate^  and  he  knows  the  boose  he  ia  boildin^  aa  briok  is  added  to  brick 
and  nail  after  nail  ia  driTen,  beoomea  real  estate.  He  ean  proteot  himself  faj 
seeoriigr  or  not  rentore.  CDie  is  passiTe^  and  oan  do  lOTflifag.* 
DowBB  DT  InHMifgnnmi;  See  BkkopY.  j^ofls 68 Am. Deo. 611^  and aofea^ 
Tem  TaamtAL  cabm  n  oitid  to  the  point  that  a  married  woman  ean  onlj 
caBW9j  her  real  estate  by  oomplying  with  the  statute  proriding  for  aoob 
aKanatinns,  in  IMOe^Y.  SnM,  46  HL  626;  ffebtridk  t.  AmpffMp  66  Id.  66; 
MerriUT.  Fofai^  71  Id.  637;  but  see  JMd /^ t.  ifffnic;^  46  Id.  629, per  Breesa^ 
J.,  dissenting;  OanaitmiDoek  CSx  t.  RuikO^  68  Id.  439.  It  is  oonmiented 
upon,  with  other  minois  oases,  in  Otoear.  Ptaeotk^  88  Id.  88^  to  the  efiEbct  thai 
the  general  exproiaion^fonnd  in  it  that  the  right  of  dower  cannot  be  dxrested 
ezoept  by  the  rolnntary  act  of  the  widow,  pMonned  in  the  mode  preacribed 
by  law,  moat  be  read  with  express  regard  to  the  faeti^  and  the  qneatioos 
raised  and  disenssad;  the  qnestion  whether  the  remedy  was  barred  or  not 
did  not  arise;  and  it  ia  cited,  with  othenH  in  MorUm  t.  iToMe^  67  Id.  179^  to 
the  point  that  where  the  deed  from  the  hnaband  and  wife  beoomea  inopera- 
tive aa  to  the  hoaband'a  estate,  beoanae  made  in  fraud  of  the  ri^^ta  of  oredl* 
toca,  or  from  any  preriooa  Uen  or  inonmbranoe,  or  where  the  porehaae  wenef 
waa  reooTered  bade  for  a  defect  of  title  in  the  hosband,  or  by  reason  of  any 
wrongfol  act  on  the  part  of  the  hnaband,  the  dower  is  not  barred  by  the  deed; 
and  aee  thia  language  quoted  in  MeFarlomd  t.  Cfoodman,  11  Kat  Bank.  Rqg. 
148.  In2>0M9teeT.CS^^CUe(V(H87IlL289,the« 
the  pdod^caaa  on  a  question  of  raasriflnmiint  of  dow* 


Obego  V.  Sanfobdl 

m  IixaroiB,  17.] 

PMRBTT  HAT  BB  MOBXOlfllB^   IKB  If  IfOJL  U  BOB* 

nag  TO  Ifdnoiua  Lmr  if  the  mortage  deed  be  piupatly  execnta^ 

■eknowledfad,  and  recorded,  or  if  possession  be  taken  of  the  property, 

before  any  other  lien  baa  attached. 
lioWGUkon  OF  FcmjBB-JUXiuiBxn  Pbopsbtt  is  EnoorcnT  CojnmMOX,  and 

poaaeasinn  of  the  property  ia  neoeasary  that  it  m^  beoome  holden  fay 

Tirtoe  of  a  valid  Uen  or  pledge  at  common  law. 
PBaBOfliTiBP  MoBiTOAan  ov  Fu'ffvni-AOQmBsn  Chaxtbu  wuhodt  Poosii* 

8IOH  Of  FBOPBBnrisVoED^aaagriBStoreditoi%ttBdertlMchattel-mcrt- 

gage  act  of  Illinoia. 

David  Edmision  owed  Hiram  S«nford  m  large  eum  of 
ttODoy,  put  of  which  had  been  advanced  to  purchase  hoge 
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and  fbo(L  To  sectire  this  indebtedness,  he  gKve  Sanfeid  a 
mortgage  on  some  leal  properfyi  and  some  chattels,  indading 
the  hogs  which  he  might  purchase  with  the  money  advanced. 
Bdmiston  retained  possession  of  the  property.  The  mortgage 
was  not  recorded.  Gregg,  plaintiff  in  errori  obtained  a  judg- 
ment against  Edmiston,  and  the  sheriff  levied  on  the  hogs 
which  he  had  bought  Sanford  then  filed  a  bill  against  Oregg 
and  the  sheriff,  praying  that  they  be  perpetually  loetrained 
from  selling  the  hogs  under  the  levy.  Gregg  demurred.  Tbs 
court  overruled  the  demurrer,  and  he  prosecuted  his  writ 
of  error. 

A.  Oreen^  for  the  plaintiflls  in  error. 

Lincoln  and  Herndon,  for  the  defendant  in  error. 

By  Court,  Bbbkbe,  J.  There  can  be  no  just  preienso-of  a 
partnership  in  this  case,  tor  the  complainant  positively  dis- 
claims it  in  his  bill  of  complaint  The  case  must  stand  on 
other  grounds.  There  would  be  little  difficulty  about  it  had 
the  mortgage  set  up  in  the  bill  been  acknowledged  befiyre  a 
district  justice  of  the  peace  and  recorded  in  the  clerk's  office^ 
as  the  chattel-mortgage  act  requires. 

We  have  examined  with  great  care  all  the  cases  to  wfaidi 
reference  has  been  made  on  both  sides,  and  we  are  by  no 
means  satisfied  that  a  party  cannot  mortgage  property  to  be 
acquired  after  the  execution  of  the  mortgage,  provided  the 
mortgage  deed  is  properly  executed,  acknowledged,  and  re- 
corded, or  possession  taken  of  the  property  before  any  lien  has 
attached;  and  that  a  court  of  equity  will  protect  the  mortgagee 
where  the  transaction  is  fair  and  honest  The  case  of  Langton 
V.  Hortony  1  Hare,  650,  S.  C,  23  Eng.  Ch.  550,  is  a  strong 
case  in  support  of  the  latter  position.  This  was  the  mortgage 
of  a  ship  at  sea,  with  her  tackle  and  appurtenances,  and  all 
oil,  head  matter,  and  other  cargo,  which  might  be  caught  or 
brought  home  in  such  ship.  The  ship  was  on  her  voyage  at 
the  time  of  the  assignment;  the  parties  sent  notice  of  the 
assignment  to  the  master  of  the  ship,  and  the  master  delivered 
up  possession  of  the  ship  and  cargo  to  the  mortgagees  imme- 
diately after  her  return  from  the  voyage.  The  vice-chancellor. 
Sir  James  Wigram,  held  that  the  equitable  title  of  the  mort- 
gagees to  the  cargo  was  perfected,  and  could  not  be  defeated 
by  a  judgment  creditor  of  the  mortgagor,  who  afterwards  sued 
out  a  jl./a.,  and  proceeded  to  take  the  ship  and  oargo  in  execo- 
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tion.  The  Tice-chancellor  uses  this  strong  language  in  gluing 
his  opinion:  "It  is  impossible  to  doabt,  for  some  purposes  at 
least,  that|  by  contract,  an  interest  in  a  thing  not  in  existence 
at  the  time  of  the  contracti  may,  in  eqoity,  become  the  prop- 
erty of  a  purchaser  for  value.  A  tenant,  for  example,  con- 
tracts that  particular  things  which  shall  be  on  the  property 
when  the  term  of  his  occupation  expires,  shall  be  the  property 
of  the  lessor  at  a  certain  price,  or  at  a  price  to  be  detennined  in 
a  certain  manner.  And  so  of  contracts  relating  to  mines.  He 
refers  to  the  case  of  the  Ship  Wdrre,  8  Price,  269,  and  CurtU  v. 
Aubevy  1  Jac.  &  W.  526,  decided  by  Lord  Eldon,  as  establish- 
ing the  proposition  that  non-existing  property  may  be  the 
subject  of  a  valid  assignment  There  is  reason  and  good  sense 
in  this;  and  Mr.  Justice  Story  relies  with  much  confidence 
upon  this  case,  in  deciding  the  case  of  MitchM  y.Wtndaw^  2 
8tory,  630,  in  which  he  reviews  all  the  authorities.  He  says: 
'*It  seems  to  me  a  clear  result  of  all  the  authorities  that  wher- 
ever the  parties  by  their  contract  intend  to  create  a  positive 
lien  or  charge  either  upon  real  or  personal  property,  whether 
then  owned  by  the  assignor  or  contractor  or  not,  or  if  personal 
property,  whether  it  is  then  in  esse  or  not,  it  attaches  in  equity, 
as  a  lien  or  charge  upon  the  particular  property,  as  soon  as 
the  assignor  or  contractor  acquires  a  title  thereto  against,  the 
latter,  and  all  persons  asserting  a  claim  thereto  under  him, 
either  voluntarily,  or  with  notice,  or  in  bankruptcy." 

In  Forman  v.  Proctor^  and  Wood  v.  Proctor^  9  B.  Mon.  124, 
it  was  held  that  the  interest  of  a  party,  in  property  which  he 
may  perfect  by  the  performance  of  an  executory  contract,  may, 
in  chancery,  be  the  subject  of  a  mortgage  or  attachment,  and 
if  that  be  in  relation  to  live-stock,  its  natural  increase  and 
produce  become  subject  to  the  mortgage. 

The  cases  from  Massachusetts,  especially  that  of  Moody  v. 
Wrightj  18  Met.  82,  seem  to  militate  against  these,  but  the 
doctrine  of  these  cases  seems  a  reasonable  doctrine,  and  fit  to 
be  recognized  by  this  court  We  see  nothing  in  it  in  confiict 
with  any  of  the  provisions  of  our  chattel  mortgage  act,  or  with 
its  spirit  and  object 

Unfortunately  for  the  complainant,  however,  his  case  does 
not  come  within  their  principles — ^his  mortgi^^  was  not  re- 
corded, and  he  cannot,  ^erefore,hold  the  property  against  the 
execution.  A  stipulation  that  future-acquired  property  shall 
be  holden  as  security  for  some  present  engagement  is  an 
executory  agreement,  of  suoh  a  character  that  the  creditor 
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with  whom  it  is  made,  may,  under  it^  take  the  pioperty  into 
his  possessioia  when  it  oomes  into  existence,  and  hold  it  foi 
his  security,  and  is  a  proper  sulgect  of  transfer  by  his  debtor; 
and  whenever  he  does  so  take  it  into  his  possession,  befere 
any  attachment  or  other  lien  has  been  made  of  the  same,  or 
any  alienation  thereof  snch  creditor,  under  his  execntory  agree- 
ment, may  hold  the  same;  but  untU  such  an  act  done  by  him, 
he  has  no  title  to  the  same;  and  that  such  act  being  done,  and 
the  possession  thus  acquired,  the  executory  agreement  of  the 
debtor  authorizing  it,  it  will  then  become  holden  by  lirtoe  of 
a  valid  lien  or  pledge:  Per  Dewey,  J^  delivering  the  opinion  in 
the  case  of  Moody  v.  Wright^  18  Met  82. 

The  case  of  Fro$tY.W£Uardf  9  Barb.  449,  to  which  complain- 
ant's counsel  has  qtedally  refened  us,  is  a  strong  case  to  show 
that  even  at  law  a  mortgage  of  articles  to  be  thereafter  manu- 
factured, will  be  upheld,  and  the  mortgagee  protected.  The 
public  good  requires  that  contracts  of  this  kind  should  be 
supported.  When  a  manufiEusturer  is  unable  to  prosecute  his 
business  without  aid  from  others,  the  industry  of  the  country 
may  be  materially  promoted  by  allowing  him  to  pledge  his 
future  earnings  to  those  who  will  make  advances  to  him. 

In  this  case,  however,  the  plaintiffs  obtained  the  actual  pos- 
session  of  the  barrels  as  they  were  manufactured.  The  defect 
in  the  case  at  bar  is,  that  the  mortgage  was  not  recorded,  nor 
was  possession  taken  of  the  hogs.  The  demurrer  to  the  biU 
having  been  to  the  merits,  and  in  bar,  the  decree  overruliDg  it 
is  reversed,  and  the  bill  must  necessarily  be 


Walkib,  J.  While  I  fiilly  concur  in  the  decision  in  this 
case,  I  am  clearly  of  the  opinion  that  this  mortgage  contra- 
venes both  the  letter  and  spirit  of  the  chattel-mortgage  law. 
That  in  equity  no  lien  could  attach  as  against  third  persons, 
until  the  property  had  been  acquired  by  the  mortgagors,  and 
had  also  been  reduced  to  possession  by  the  mortgagee,  and 
that  a  levy  of  an  execution,  intervening  the  purchase  by  mort- 
gagors, and  the  acquisition  of  its  possession  by  the  morlfpigee, 
should  hold  it  free  from  the  mortgage,  it  being  fraudulent  as 
against  creditors,  and  the  statute  not  having  been  complied 
with  in  its  execution. 

Caton,  C.  J.    I  concur  in  the  above  views. 

Bill  dismissed. 


Jan.  I860.]  Gbbog  v.  Sanford.  7SS 

OfeJBor  ov  BaoBfRT  Laws  nr  BaqmiBnio  Cbaril  IfflBraAOH  10  la 
BeeJTiHH^^T.  2%i0r,  lOAm.  Bea  68;  and  note  fl7»  71. 
or  MoBnuAB  ov  AirBB-ioqiiJiBBD  FkawvAL  Pmsurr.— In  tUi 
vote  ft  vmI  bo4f  of  defliafaw  applying  tha  nito  of  aflar«oq[iiizad  pwpaitjr  to 
faOraad  eompaniaa  will  bo  amitted.  A  Mai  traatoiant  of  tlia  law  appliaaUa 
to  laihva^  wooU  ba  imaatiifafftoiy,  and  tha  lindti  of  tiua  noto  will  boI 
^f  M^H.  Ml  flffttudod  diaaaanon.  Tha  ioQowiiur  ara  TnhnTrla  asttMsiliaa  mi 
«ha  gwnwrai  anbfaat  of  thia  nofee^  aad  wfaloh  haTa  baan  vaad  thaiain  Ibajr 
aontam  aavanl  leading  caaaa  an  tbaqnaationa  toTolrad,  and  mayba  anaanltod 
with  srafits  8aa  Bokvfd  r.  MankaO,  10  H.  L.  191;  MSkktU  t.  WiMhm,  S 
BkerjaaWh  Jime»T.  SiAanUom,  10 Hat  481;  jrorHffT.  JTofii^SAm.  L 
B^.,  N.  &9 18^  an  raoogniaed  aa  laadlag  aaaaa;  Wlbom  t.  Selberi,  8  Id.  608; 
tMfc  T.  CbrOea;  11  R  L  482;  &  0.,  2B  Am.  Bap.  818;  Stffmom  t.  0mm 
^Of^wi  ^  i^:  J'.  ilL  ilL  Ox,  S6  Baib.  284;  aea  aoOaatod  oaaaa  in  briali  of  aau- 
aal:  WUBommm  t.  Nem  JtrmffS.  R.  B.  Ox,  28N.  J.  I9. 111|  Haa^Mi  ▼• 
JtofvH  lOMa  App.280;  iSMo^Ai&MV  t.  iMcfik  86  Ibwa»  80;  Avtf  t.  Oar- 
*r,  SLow.  408;  Jonaa on Gbattel  liortgagaa,  aaca.  1S8-17& 

gi^  may  aovar  fha  fataia  |i«jyarijf  of  tba  mortjgiigor:  Dobuk^  pi.  1,  book  %^ 
tit  Ip  aaa.  1,  arfci.  8b  7.  Bat  ^  «ha  oommon  law,  noibing  oan  ba  morlgagad 
valaaa  it  ia  in  irHitn  n^  and  aitiMr  aotoaUy  or  potontiallj  ^•i^—g*  to  tha 
mortgagor  wban  tha  moriy^Ea  ia  gtran:  MrasT.  Aaary^  88  N.  H.  006;  Ba& 
Abr^  tit.  Gfant^  D,  2L  8otooQBatitiitoaTa]idmorlgiigaatkwiBthaUBita# 
Stataa^  tiia  morljgiigor  mnat  hata  a  praaant  prupartjr,  aitfaar  aolnal  or  poto» 
tialp  in  tha  thing  morlfi^ad:  Xottbr  t.  Prnk^oO,  88  N.  J.  L.  268;  Pknt  t. 
AMvy,  88  K.  H.  006;  OMMtodb  t.  SsoIm^  7  Wia.  100;  /oMi  ▼.  AdtonlM%  10 
liat.  481;  WUtmr.  Mteri;  8  Am.  L.  Beg.,  K.  &,  808;  AadT.  OoodwK  87 
Ma.  181.  It  baa  baan  hold  that  a  chattel  mor^fnga  on  prupartjr  to  ba  aa- 
qairodinthafntBiaiaTalidaabatwaanthapartlaa  tharetos  Iminrig  t.  EStpf^ 
20H9n,286|  WUUt.  2%omai^  08  Ifiaa.  40;  and  aa  to  othan  who  atand  in  tha 
or  no  batter  poaition:  Wkmtr  t.  Oewm^nugf^  71 H.  Y.  118L  Batitiaa 
role  of  law  tfaafc  a  mortgiga  of  gooda  not  ownad  by  tha  mortgagor 
iriian  tha  mortf^^a  ia  giraiiy  thooi^  ha  may  altarwaida  aoqnira  tiiani,i%  aa 
to  aneh  gooda,  Tcdd  aa  againat  aobaaqpiant  porohaaara  or  attaehing  oreditoms 
/onetT.  BUhardtm,  10  Mat  481;  JSTwtfT.  iNiOxai^  88  DL  820;  J2oy  t.  €hktg9. 
OBradw.  182;  &0.,86I]1.  861;  86  Am.  Bap.  101;  JETamJitoii t.  Aiyrn^ 8 Md. 
801;  AoeoT.  Bemin,  10 Id.  466;  8.  a,  60  Am.  Baa  170;  WU^my.  WUum,  87 
Md.1;  8.  a,  11  Am.  Bap.  018;  JETeodT.  Oood«fo,87Ma.  181;  OAiyAiT.ChwN. 
40  Id.  061;  Qf^^  t.  AnvAimi»  73Id.  082;  8.  a,  14  Bap.  484;  40  Am.  Bap. 
886;  Oito  T.  ifftfl;  8  Baib.  102;  Qar4mt  t.  JTeABaa,  19  K.  T.  123;  Fwrmtnf 
LotmS  T.Oo^y.  Lfmg B,  L  Cow, 87  Hnn, 80;  {Aei2e|f  t.  JoMriy^  7 Gray,  488| 
Woifnery.  fFottt,  2  Oianoh  O.  0.  160;  Lekmrw>Y,  RimffgoiUZlSL  103;  Hm^ 
ferr.  ItoaiaDriA,  43  Wii.  083;  Chapmm  t.  ITaNiMr,  4  (Niio  St  481;  IRfliamaT. 
Briggt,  11  B.  L  476;  &  C,  88  Am.  Bap.  018;  OoA  t.  CwOidk  11  B.  L  488; 
a  C, 23  Am.  Bap.  018;  JVafe-T. .raeofti^  14&  0. 114;  &  C,  87  Am.  Bep.  724. 
It  ta  okarly  aattiad  in  Iaw%  liowaTar,  that  a  ohattol  mortgage  of  property  not 
in  the  poeaeeeion  of  tha  mortgagor  at  tha  tima  of  maldng  tha  mortgage  is  valid, 
and  that  tha  mortgagea  can  hold  tha  property  aa  against  an  attaching  ored- 
Ifeor:  SdiarfaAitrg  t.  Bitkop,  30  Iowa,  60;  BrfMm  t.  AUm,  Id.  310;  F^aoarf 
▼.  Broetch,  02  Id.  88;  &  €.,  2  K.  W.  Bep.  963;  30  Am.  Bep.  261;  SUj^tem  y. 
Pemce^  06  Id.  207;  &  C,  9  N.  W.  Bap.  216;  PUUi^  ▼.  Balk.  18  Id.  481.  A 
mnrtgaga  of  fntare-aoquired  ofaattab  vi  Tidid  only  whan  tha  property  mart- 
gaged  may  ba  regarded  m  a  part  o(  or  acoration  to^  piupetty  in  tha  actaal 
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of  tiM  Bortgigar,  cr  in  wUdi  1m  bM  s  potaBlid 
the  tiiiM  of  mafciag  tt*  moHgigou    A  morlgiy  of  ^nytrlj  in  wliidi  ba  hv 
BO  preomt  bitentt,  tad  wbidi  he  mart  aoqiuTC^  if  a*  aD,  in  nlMtitatioA  for, 
or  indepondentlj  o^  any  pn^Mrty  ho  now  ham,  eraotao  no  Isgd  or  eqoitelili 
lien:  /TiMler  ▼.  Hbmrift,  43  Wis.  683;  irtlKMiT.iSa&ei^8Ani.L.B^.,  K.  &, 
60S.    This  is  why  »  mortgagoof  »  stodc  in  tndo  will  not  nft  hnr  oonrar  addl- 
iiuos  afterwards  made  to  tiie  stock,  thoogh  the  moHjpige  be 
framed  to  cover  additions  to  the  stock,  intended  to  be  n»de  to 
la  shoold  be  sold,  or  to  cover  sabstitntions  in  lien  of  that  mortgsfed:  CShesIf 
▼.  Joamfyn,  7  Gray,  489;  Oardnar  ▼.  ATeSwem,  19  K.  Y.  123;  CSkapim  t.  Oram, 
40  Me.  661;  Otk  y.  8Ui,  8  Barb.  102;  Or^Uh  ▼.  DtmgiaMa,  73  lis.  632;  R  €1, 
40'AnL  Rep.  396;  Wagner  v.  ITiitti^  2  Onnefa  O.  a  169;  Xujlwns  t.  Ai^ 
poA/.  3  Id.  103;  ffamSionyr.  Bogen,  8 Md.  301;  Am  t.  B«b%  10 UL  4i6;  R 
C,  69  Am.  Dec  170;  Btmmd  t.  Ata»  2  Codi.  294.    A  ehsttal  wnrtp^m 
however,  of  goods  in  stoce^  is  valid  to  that  eztnt^  aUiioai^  It  |ii|iurts  to 
eover  sfter-aoqnired  goodi^  as  to  wbidi  it  Is  inepsnthres  ^orvieer  t.  MtUmm, 
19 N.  T.  123;  Wagmr^.  IfaMb  20nyidia  a  169.    So  n  nwrtjage  of  in^ 
nitore  then  in  a  dweOiiig-hoaee,  aad  of  that  aftonraids  to  be  piwhaeed,  esn- 
Teys  a  valid  title  to  that  only  of  which  tiie  morlyiifor  wan  than  tte  imms. 
And  the  mortgage  being  void  as  to  aft8r«oqnived  propsHy,  a  umn  deliveiy 
of  the  same  by  the  mortgpgQr  to  tiie  moaigagee^  tte  tensr  iwtaimm^  tiie 
possession  sod  oflPtwl»  does  not  tvansier  a  valid  titie  as  agrfnet  atttobhing 
creditors.    In  soeh  a  oase^  tte  moiigBgee  ssmMit  bold  tiie  anhssqnsBUy 
pnrohassd  pt'otwriy  as  agrinst  sttanhing  epsditot%  beestDea  tte 
when  roooided,  did  not  embfaoe  it    He  osmMit  hold  it  as  a  pledgor 
he  did  not  letain  the  posBissipp;  Qr^Uk^.  Dm^fktm,  73  Hsu  632;  a  a,  41 
Am.  Bep.  306.    And  where  there  is  a  mostg^pe  of  goods  to  be  thenaflor 
aoqnired  by  the  morf fignr,  an  eseeatiflB  levied  npoB  the  goodaaftvtfaay  am 
so  acqniredv  will,  in  a  oont  of  law,  prevail  o(v«r  tte  mortyyi  Jseiw  t. 
PeekweH  88  N.  J.  L.  268L    The  strtnte,  however,  nmy  ohnnge  tte  gsnoml 
role  raspeoting  aftar-aoqnired  goods.    TUs  is  the  eaae  in  Qeotgii^  lAsre  it  is 
provided  that  a  mortgage  may  oover  a  steek  of  goodi^  or  oHmt ttfayi^  ''in 
bvlk,  btttchangmghispeQifioB;''  to  irtdoh  eaae  tte  lim  is  lostensll  artsobs 
disposed  of  by  the  mortgagee  np  to  tte  time  of  forsohiBneb  and  attaohsa  en 
pnrdhasss  made  to  snp^y  their  pboe:  Oode  Ga.  188S;  see.  1964.    Bnt  aneh 
a  mortgage  can  on^  cover  an  amount  of  geoda  equal  to  that  on  hand  at  the 
time  the  mortgi^was  made;  OWMn  v*  CMttmcieR,  46  Ga.  213;  Jmlermn  ▼. 
Howard,  49  Id.  313;  J6hmm*9  Amigmee  t.  /Vrfftiisow's  Am^fmee^  2  Wood,  443^ 
To  that  extent  the  snbeeqnent  porohaaes  are  ooverad,  tfaevgh  tiMy  be  made 
onoredit  aad  remato  unpaid  lor:  GkiscirMT.IRfltasii^  60 Id.  48Sb    IbegBnsral 
rale  that  one  cannot  mortgage  what  he  doss  not  own,  appliss  to  property 
incompletely  sold,    llius  a  buyer  puiehased  gooda^  agros>ng  to  give  good 
seonrity  therefor  when  delivered.    The  pnrohaeer,  alter  deliv«Ey  ef  a  portion 
of  the  goods,  and  payment  of  a  portion  of  tiie  purohaee-money,  made  a  mort^ 
gage  of  all  the  goods.    As  the  property  in  the  goods  ooold  notveet  in  the 
purchaser  until  the  deliveiy  was  completed,  and  the  aeeuri^  given,  it  was 
held  that  the  mortgage  was  Toid,  ao  lar  aa  respeeted  the  goods  not  then  deliv- 
ered, and  that  it  was  not  rendersd  valid  by  tte  Babseq[uent  oom^etion  of  the 
delivery  ond  giring  of  seouri^,  ae  against  attaehmsnts  made  still  later  by 
the  creditors  of  the  original  owner.    "We  do  not^"  said  the  courts  ''poroeive 
that  the  delivery,  after  the  execution  of  the  mortgsge^  and  tiie  giving  of  aatis- 
faotory  security  for  the  payment  of  the  articles,  osa  operato  retrospeotively, 
and  give  eibot  to  a  mortgage  previoualy  executed.    Ilie  aoquisitien  of  title 
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by  the  deUrerj  and  paymint^  or  ^nng  Meority,  pnMnti  no 
than  any  other  snbaeqaent  pnrehaae  of  artifilet  dawribed  in  tt*  mortgaga^ 
but  not  then  owned  by  the  mortgaipvy  and  whloh  ia  inanfleiant: "  PM$  t. 
Kdlogg,  7  Ouah.  4S6.  Bnt  where  the  pnrohaaar  el  mwehandiaa  morlgagaa  it 
in  order  to  pay  the  vendor,  and  the  mortgage  ia  ghren,  payment  made»  and 
tiie  gooda  delivered  on  the  aame  day,  the  mortgage  nmat  be  oonaidered  aa  a 
preaent  one  in  terma  and  effeot»  and  not  in  any  aenae  aa  a  mortgage  on  after- 
aoqnired  property:  Oremawaif  ▼.  Futter^  4^1  Mioh.  667.  Iliere  are»  however, 
a  few  oasee  in  whioh  it  haa  been  held  at  law  that  achattel  mortgage  may  oover 
property  afterwarda  acquired;  but  aa  the  gffieral  rale  ia  ao  well  eatabliahed 
the  other  way,  the  caaea  are  aimply  eited  without  illuatration:  See  AhboU  v. 
(7ooc.ti)in,  20  Me.  406;  critidaedinyoiiesT.iKetottem,  lOMet.490,491;  Dam» 
V.  Marx^  55  Mias.  376.  In  the  eaae  laat  dted,  it  waa  held  that  a  mortgage  of 
a  certain  deaoribed  horae,  and  all  other  live-atook  of  whidi  the  mortgagor 
mij^t  become  owner  during  the  year,  gave  a  valid  lien  upon  any  hoaae  or 
other  animal  which  the  mortgagor  might  acquire  during  the  given  year,  by 
one  or  more  exchangee  of  the  fimt-mortgaged  horM  and  hia  auoceaaora. 

2.  MomoAooR  HAT  Maks  Vaud  Mostoaob  ov  THnro  ni  Which  Hi 
HA8  PorxHTiAX.  ijrTEBBST  WHXv  MoBioAGB  Q  ExBCcmD.— The  operation 
of  a  chattel  mortgage  on  property  in  actual  eziatenoe  ia  dear,  but  thia  can 
hardly  be  aaid  of  ita  effect  upon  property  having  only  a  potential  eziatence. 
A  mortgage  haa  all  the  dementa  of  an  executed  conditional  aale,  and  like  a 
aale  requiree  a  aubject  in  exiatence  and  in  the  ownerahip  and  control  of  the 
mortgagor.  A  mortgage  can  have  no  validity  where  neither  the  property  nor 
the  agent  of  ita  production  ia  in  poeaeaaion.  But  a  potential  exiatence  will 
aometimea  be  auffident^  and  one  may  make  a  valid  mortgage  of  a  thing  in 
which  he  haa  a  potential  interest  at  the  time.  The  principle  underlying  all 
the  caaea  ia  that  the  rij^t  to  the  property,  when  it  ahall  oome  into  actual  ex- 
iatence^ ia  a  preemt  veated  right,  auch  aa  the  wine  that  a  Tineyard  ia  expected 
to  prodnoe^  or  the  grain  that  a  fidd  ia  expected  to  grow,  or  the  milk  that  a 
eow  may  yield  during  the  coming  year,  or  the  future  young  cow  of  a  female 
animal  owned  by  the  vendor:  Fairmjtnf  Loan  and  Trud  Co.  v.  Long  Beach  Im- 
provunent  Co.,  27  Hun,  91.  Aa  a  chattd  mortgage  doea  not  hdd  anbaequently 
acquired  property  unleaa  it  ia  of  that  peculiar  kind  which  the  mortgagor  has 
a  right  to  mortgage;  and  aa  thia  peculiar  kind  of  property  ia  that  which  waa 
in  actual  or  potential  exiatence  at  the  time  the  mortgage  waa  made,  and  in 
which  the  mortgagor  had  an  actual  or  potential  intereat;  and  aaan  actoal  ex- 
istence and  ownerahip  needs  little  illustration,  thia  aubdiriaion  will  be  prin* 
cipally  devoted  to  what  conatitutea  a  potential  intereat.  Tliia  aubject  ia  quite 
fully  diacuased  in  the  extended  note  to  Moody  v.  WriffM,  46  Am.  Dec 
712;  716.  The  owner  of  land  may  mortgage  the  oropa  to  grow  upon 
it:  Moon  v.  Byrmm,  10  S.  €.  452;  8.  C,  90  Amu  Rep.  58;  ^onei  v.  Ife&ifer, 
48  Ala.  109;  8tmm»  v.  Qafford,  56  Id.  544;  ThraOi  r.  BemM,  ISf!  Id.  156; 
CayoR  y.  Stowdl,  50  Miaa.  896;  WfdU  v.  Thma»,  62  Id.  49;  MdQm  v.  FKker, 
17  Tex.  27;  Cock  ▼.  Sted,  42  Id.  63;  Bmlar  ▼.  mil,  1  Best  876;  SUfhenM 
V.  Twsher,  56  Ga.  543;  &  C,  58  Id.  891.  In  BmU  t.  EOOt,  19  WaU. 
644,  it  waa  hdd  that  a  chattd  mortgage  upon  a  crop  could  not  attach 
until  it  had  been  aown  and  begun  to  grow;  but  in  Tenneaaee  and  Ala- 
bama a  crop  yet  to  be  planted  ia  the  aubject  of  a  valid  mortgage:  S^eam*  t. 
Qogord,  66  Ala.  545;  WyoU  v.  WaOin^  dted  by  oonnad  hi  aignmenti  Mooirt 
r.  B/yfwoi,  10  Rich.  (8.  C.)  463;  a  0.,  80  Am.  Rep.  5a  A  leeaee  may  execute 
a  vaBd  mortgage  of  the  cropa  to  be  grown  during  the  whole  tam  of  the  leaaei 
AdmtiM  T.  roimer,  6  Abu  740;  J?o6m«m  v.  MauMm.  11  Id.  977;  MamXdkn  \. 
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Amdtiead,  14  Id.  702;  8.  C,  18  Id.  600;  8tnm»  v.  QcgMk  56  Ala.  544; 
Tkrcuh  y,  Bennett,  57  Id.  156;  QuMa/juer.  Damia,  24  GaL  154;  SiUen ▼.  Lm- 
ier,  48  Mias.  518;  and  mo  partiealmrly,  Bnermam  t.  iSoU^  52  Id.  663;  8.  C,  94 
Am.  Rep.  682;  i49v««  ▼•  WoMm,  51  CU.  620;  &  0.,  21  Amu  Rep.  718;  SrmA 
w.  Atkins,  ISVi.  461;  /Vavoiy ▼.  SroeMA,  52  Iowa»  88;  &  0., 85  Am.  Rep.  261| 
Headrick  ▼.  BraUaMa,  68  Ind.  438;  BMnmm.  v.  JTrvM^  20  Ark.  575;  Bocker  t. 
/ofirii'^  i4c/m'x,  56  AU.  266;  Jomb  ▼.  ITeftKer,  48  Id.  100;  Peidi  ▼.  TWn,  15 
Hee.  &  W.  109.  In  PennkkgUm  v.  ./iM6>,  57  Iowa»  87,  it  is  held  tfaet  befora  s 
mortgage  od  cropa  to  be  lown  or  planted  can  be  regarded  as  valid,  as  ag^iast 
third  persons,  the  year  or  term  in  which  the  crops  are  to  be  grown  nmst^  at 
least,  be  stated.  There  can  be  no  valid  assignment  at  law  of  futore  wages  or 
earnings  unless  the  assignor  has  a  potential  interest  in  them  by  ▼irtoe  of  a 
present  contract^  whereby  snch  wages  or  earnings  are  to  aocme  to  him.  In 
the  absence  of  snch  a  contract,  the  fatnre  wages  are  a  mere  possibility^ 
ooupled  with  no  present  interest  in  the  assignor.  But  in  the  presence  of  snch 
a  contract^  it  is  possible  that  the  assignor  will  obtain  such  fntnre  earnings. 
This  possibility,  thongh  contingent  and  liable  to  be  defeated,  is»  howoTer, 
ooupled  with  an  interest^  and  is  a  vested  right:  Poyns  v.  JfayoreCc  qfMMk^ 
4  Ala.  333;  Purtett  v.  MaOm,  85  Id.  570;  MmaU  v.  Qukm.  1  Gray,  105; 
nariUy  v.  Ta^,  2  Id.  665;  Low  v.  Pern,  108  liass.  860;  a  C,  11  Am.  Rep. 
857;  Gardner  v.  Eoeg,  18  Pick.  168;  Tripp  v.  Bnmmdl,  12  Cosh.  876;  Cooper 
V.  Douglass,  44  Barb.  400.  If  a  mortgage  of  animals  does  not  expressly  cover 
the  increase,  and  the  animals  sre  left  in  the  poasesiion  of  tiie  mortgagor,  a 
purchaser  ol  the  increase,  without  actual  notice  of  tiie  mortgagee's  elsim  te 
the  same,  will  acquire  a  good  title:  Whtter  v.  LoHdpheret  42  Iowa»  471;  Boggs 
V.  StoMbey,  14  N.  W.  Rep.  392. 

3.  AoonaioNs  to  Mobtoaosd  PssaozrAL  Piuxpibtt  au  Subjbot  to  Mobt- 
OAOi  LiXN.-— It  is  a  general  rule  that  accessions  to  mortgaged  chattels  made 
by  the  mortgagor  in  good  faith  become  subject  to  the  morlgiige  Uen.  Thns^ 
wheie  unfinished  articles  of  manufacture  are  covered  by  a  mortgage,  and  tbe 
mortgagor  afterwards  adds  labor  and  material  to  them,  the  finished  or  im- 
proved articles  will  also  be  covered  by  the  mortgage,  both  as  sgaanst  Vbm 
mortgagor  and  his  creditors:  Harding  v.  Cobmm,  12  Met  888;  8.  O.,  46  Am 
Deo.  680;  Perry  v.  Pettkigill,  33 N.  H.  483;  Jenckesr.  Qqfoe,  1 R.  L  611;  Ortgg 
V.  Sat^ord,  24X11.  17;  ante,  p.  719;  ExparteAmes,  I  Low.  561;  Glomr  v.  Atulm^ 
6  Pick.  209;  Diehkison  v.  Bobbins,  12  Id.  76;  PukVer  ▼•  Poge,  82  Me.  401; 
8.  C,  54  Am.  Dec  682;  and  see  note  688.  It  does  not  matter  how  much  the 
article  may  be  increased  in  value  or  changed  in  form,  the  mortgage,  as  between 
the  mortgagor  and  mortgagee,  will  attach  to  the  additions  to  the  article  mortr 
gaged,  as  accessions  made  to  the  chattel  as  it  was  when  morlgaged,  and  which 
is  regarded  as  the  principal  thing.  "In  case  materials  were  mortgaged,"  said 
Perley,  C.  J.,  in  Perry  v.  PeUingitt,  33  K.  H.  433,  *'by  a  particular  descrip- 
tion, and,  with  the  assent  of  the  mortgagee,  were  manufactured  into  articles 
not  answering  to  that  description,  and  so  changed  that  with  reasonable  dili- 
gence a  creditor  could  not  know  that  they  were  the  same,  if  he  should,  with- 
out actual  notice  of  tbe  dsam  under  the  mortgage,  ettabh  them  for  a  debt  ol 
the  mortgagor,  it  would  deserve  serious  attention  whether,  under  our  statute 
requiring  mortgages  of  personal  property  to  be  registered,  the  mortgagee  ooold 
b^ld  against  the  attaching  creditor."  A  mortgage  of  cucumbers  in  bulk  and 
in  lalt  will  be  good  against  a  creditor  who  has  attached  them  after  they  have 
beea  "greened  "  and  put  into  botties  and  vinegar,  which  were  not  inchided 
In  the  mortgage:  Crosby  v.  Baker,  6  Allen,  295.  See  what  is  said  in  Winshm 
w.  UerehmUd  Ins,  Co.,  38  Am.  Dec.  308,  and  uote  375;  Harding  v.  Cobmm^  46 
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Id.  680^  and  note  686;  note  to  ran  iSTauefi  t.  RadOff^  72  Id.  488;  m  to  iadafl- 
nite  deseriptioa  of  goods  in  »  ehattel  mortgage.  A  mortgage  of  an  imflniihed 
looomotiye  will  ooyeradditiopa  thereafter  made  to  it  by  the  mortgagor  by  way 
of  accretion^  althoogh  the  materiala  added  were  not  included  in  the  mortgage: 
BapartBAmm^  1  Low.  661.  And  a  mortgage  of  railroad  rolling  stock  will 
cover  repaiia  and  improvemoiti  thereof,  although  they  are  made  in  conae- 
qnenoe  of  narrowing  the  gauge  of  the  road:  Handin  ▼.  Jerrardf  72  Me.  62 
Plants  and  afarubsy  tiie  growth  of  onttfaigs  from  plmts  and  ahruba  mortgaged, 
wHly  upon  the  prinoq^  of  aooessicn,  pass  to  the  mortgagee:  Bryami  ▼.  Peih 
fie24  61  Ife.  106;  &  a,  14  Am.  Bep.  660.  Substitnted  articles  sometimes 
become  subject  to  a  mortgage  upon  the  original  cuss.  Thia  is  upon  the  prin- 
ciple of  aoQeasion.  Vor  example:  new  printing  material  purchased  after  the 
giving  of  a  chattel  mortgage  on  the  establishment^  to  supply  the  wear,  decay, 
and  destruction  of  old  material,  and  which  has  been  so  comminglsd  with  the 
old  as  not  to  be  readily  distinguished,  would  be  indudsd  in  the  mortgage,  and 
iiecome  a  part  of  the  mortgaged  property  by  accession;  but  if  kept  so  separate 
as  to  be  readily  distinguishable^  it  would  not  be  thus  included:  FcwkrY.  Hqf' 
oian,  81  Ifioh.  216;  HoOy  t.  Browm,  14  Conn.  256.  The  eoniraet  between  a 
oicrtgagor  and  mortgagee  dstennines  the  respective  rights  of  the  parties, 
where  the  questian  is  simply  one  of  title  between  them,  and  no  question 
arises  as  to  the  tights  of  attanhiug  creditors  or  subsequent  purchasers:  AUen 
V.  Ooodmnop  71  Mb,  420. 

4.  Rnnw^  BumiTUi'mg,  and  OominraLDro  ov  QooBa— Sboobd  cki 
MoBiiOAflB  AM  NoncB:  See  what  is  said  In  tiie  note  to  Pukifer  v.  Page,  64 
Amu  Dee.  680'4W6;  as  to  confusion  of  goods;  IFtlZavir  v.  JZiiefl^  46  Id.  226,  as  to 
mortgsgee's  ri^^ts  in  mingled  property;  Bom  v.  Bemm,  69  Id.  170,  and  note 
172;  as  to  the  eflect  of  a  chattel  mortgage  upon  substituted  property;  Briggt 
V.  Padbnan,  87  Id.  88;  mi/td  io  BamkU  r.  BlodgeU,  43  Id.  606,  that  the  mort- 
gage of  a  tradar'a  stock  of  goods  is  not  fraudulsnt  per  ee,  A  mortgage  of 
goods  in  a  storey  and  all  renewals  and  substitutions  for  the  same^  the  object 
being,  not  only  to  include  the  articles  then  in  storey  but  whatever  may  be  at 
any  subsequent  time  therein  during  the  course  of  the  mortgagor'a  bnsineaa, 
does  not  convey  after-acquired  goods,  so  as  to  give  the  mortgagee  t  right  of 
action  at  law  against  a  creditor  seizing  them.  Neither  would  the  feet  that 
new  goods  were  paid  for  out  of  the  proceeds  of  the  old  create  a  legitimate 
exception  to  the  gsnesal  rule^  as  has  been  held  in  a  few  oases.  On  these 
proposition^  generally,  see  HamUion  v.  Bogere,  8  lid.  801;  JhUeher  v.  Bwourt- 
wood,  16  Hun,  81;  Farmer^  Loan  dt  T.  Co,v,  Long  Beadk  Imp,  Co.,  27  Id.  89; 
Boeey.Bevan,lOUd.4S6;  WilUams y, Brigge,  II  B^L 476;  B,0.,  23  Am,  Bap. 
518;  Jonee  v.  Bkhardeon,  10  Met.  481;  Barnard  v.  Bakm,  2  Cush.  294;  Rkmu 
V.  PAe^  8  Gilm.  465;  Moodg  r.Wri^  13  Met  17;  &  a,  46  Am.  Dec  716; 
Chapm  V.  Oram,  40  Me.  661;  Skarpe  v.  Pearce,  74  N.  C.  600;  Codman  v.  iVw- 
man,3Cnsh.8O6;M[^v.i>0i^{a8a^73Me.632;S.  C.,40AnLRep.  896.  As 
between  the  mortgagor  and  mortgagee,  other  property  may  be  substituted  for 
that  included  in  the  mortgage.  The  property,  however,  is  not  then  held  by 
virtue  of  tiie  BMrtgage,  but  by  virtue  of  the  agreement  of  the  parties,  whereby 
an  equitaUe  Usn,  cognistble  only  in  a  court  of  equity,  arises  in  favor  of  tlM 
mortgagee:  J7«M  ▼. BvUodt,  23  111.  825;  TUua  v.  McOabe,  25  Id.  257;  Bdlr. 
SMeee,l4ld.4a2i  Simmone  r.  Jenkms,  76  Id.  4S3.  But  as  against  third  per- 
lons,  there  can  be  no  substitution  or  ezchaoge  of  property  by  the  parties  to  a 
mortgage^  so  that  the  lien  will  attach  to  the  substituted  goods,  unless  the 
mortgagee  takes  the  sobetituted  goods  into  actual  poasession  before  the  rights 
of  fach  third  persons  intervene:  Potn^n  v.  Frteman,  2  Lans.  127;  BanUu  v. 
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Bhdgeti,  1 7  N.  H.  296;  (TrtfM  t.  Do^fbrns,  73  Me.  532;  &  C. ,  40  Am.  Rep.  995i 
lthkimr.Ph£^ZGUm.4S6;  /^oefe  t.  ifofieom,  18  HL  896;  BmdT.Bwibd:,n 
Id.  320;  Bdl  r.  Shrieve,  14  Id.  402;  TUtu  y.  Mabee,  25  Id.  857|  Simmona  v. 
/mkku,  70  Id.  470.    If  »  mortgage  be  yalid  m  to  exiating  property,  but  iuTalid 
M  to  other  property  intended  to  be  embraced  in  it,  beosnae  it  waanot  then  ex- 
iating,  it  doeanot  oonstitate  ayalid  lien  upon  the  latter  becanaa  of  ita  being  in- 
termixed with  the  farmer.  It  ia  only  a  wiUfnl  intermixture  of  gooda  of  anotiier 
with  one'a  own  that  entitlea  anoh  other  peraon  to  hold  the  whole:  Wagner  ▼. 
Watts,  2  Cranoh  a  0.  169;  Dumdng  ▼.  Steanu,  9  Barb.  630;  Mowrp  ▼.  WkUe, 
21  Wia.  417.    But  when  the  mortgagor,  without  the  knowledge  or  conaent  of 
the  mortgagee,  intermizea  the  gooda  mortgaged  with  other  gooda,  ao  aa  to  de- 
stroy the  identity  of  thoae  mortgaged,  the  lien  of  the  mortgagee  will  not  be 
thereby  deatroyed:  Sknmom  t.  JmJsku,  76  SL  479;  Dmmmg  ▼.  Steams,  0  Barb. 
630;  Wdiard  t.  ^ee,  11  liet  498.    If  the  mortgagor  and  mortgagee  both  in- 
tend that  all  after-aoqnired  gooda  ahall  be  held  by  the  mortgagee  under  the 
mor^pige^  and  the  mortgagee,  with  tiie  mortgagor'a  oonaent^  take  poaaeaaian 
of  anch  gooda  where  they  have  been  mixed  with  the  original,  it  will  give  the 
mortgagee  an  efieotoal  lien  againat  a  anbaeqnently  attaching  oreditor:  Camarom 
v.  Mcurtin,  26  Kan.  612.    Bat  aee  in  thia  connection,  HaamUxm^,  Rogers,  8 Md. 
301.    It  ia  held  in  Michigan  that  a  mortgage  may  be  made  to  cover  after- 
acquired  property:  Oufirett  V. /Vtiy,  41  Mich.  307;  Cmtissv.WSioeai,  13N.W. 
Rep.  803;  but  a  chattel  mortgage  made  to  cover  the  ordinary  addiUona  to  a 
•took  of  gooda  will  not  cover  property  purchaaed,  but  never  added  to  the 
•took;  that  ia,  gooda  bargained  for,  but  never  in  the  actual  poaaeaeion  of  the 
mortgagor  for  the  puipoae  of  hia  bnaineaa:  See  eaaa  laat  cited.     "Hie  record 
ef  a  mortgage  deed,"  aaya  Wilde,  J.,  in  J<mes  v.  Rkhardetm^  10  Met  483,  **ia 
no  auffident  notice  of  a  legal  inoumfaraiice  aa  to  aubaequcDtly  acquired  prc^ 
erty;  becauae^  by  law,  no  auoh  property  could  be  add  or  conveyed  thereby, 
and  it  would  fnmiah  no  notice  that  any  property  would  be  afterwarda  pur- 
chaaed, or,  if  purchaaed,  that  any  act  would  be  done  to  ratify  the  grant  in 
that  reapect.    Aa  to  auch  property,  therefore,  the  mortgage  could  not  be 
valid,  except  aa  between  the  partiea  tiiereto^  unleaa  auch  gooda  were  delivered 
by  the  mor^agor  to  the  mortgagee^  with  tiie  intastion  to  luti^T  the  mort- 
gage."   And  in  the  abaence  of  any  actual  fraudulent  intent  on  hia  part»  the 
purchaser  from  the  mortgagor  ia  entitled  to  hold  the  property  aa  againattbe 
mortgagee,  he  not  having  taken  and  retained  the  poaaeaaion:  Simglt  v.  Phd§^ 
20  Wia.  401;  aee  alao  C7r^  v.  Dom^&im,  73  Me.  632;  &  C,  40  Am.  Rep.  305; 
Fro9t  V.  WiOard,  0  Barb.  440;  Mcwry  v.  WhU/s,  21  Wia.  417.    A  growing  crop 
may  be  mortgaged,  and  the  mortgage  will  be  made  eifoctual  by  regiatration: 
Butler  V.  HiU,  1  Bast  375;  WUUamKm  v.  Sleek,  8  Lea,  529;  but  future  cropa 
cannot  be  mortgaged,  <*at  leaat  in  auch  way  aa  to  make  the  regiatration  of 
auch  mortgage  effectual  aa  againat  creditora  or  aubaequent  pnrchaaera  without 
notice:"  PoOiv.  Fetter,  7  Baxl  100;  Te^ordy.  WOitm,  3  Head,  311.    Such 
a  contract^  however,  ia  valid  and  binding  aa  between  the  parties,  and  aa 
againat  creditora  or  purohaaera  with  notice  even  without  regiatration:  See 
oaaea  laat  dted.    In  equity,  the  rule  ialeaareatricted,  and  a  mortgage  of  after- 
acquired  property  may  be  enforced  againat  all  peraona  having  either  actual  or 
constructive  notice  of  it:  See  principal  caae;  Hart  v.  Farmer^  and  Medumdts* 
Bank,  33  Vt.  252;  SeharfetAwrg  v.  Bishop,  35  Iowa,  60;  Brawi^  v.  AUem,  Id 
810,  and  caaea  cited  therein;  Ihihe  v.  StriMmi,  43  Ind.  404;  BuOer  v.  DiU^ 
lBaxt.375. 

5.  £mor  ov  Mobtoaoor's  Nsw  Act  aftib  Aoquxsnnosi  or  Subss- 
gVBKTLT  AoQinBBD  Pbofbbtt:    Scc  extended  note  to  JToot^v.  Wfig^  46 
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Am.  Deo.  716^  wliert  this  matter  is  diacimed  at  loina  length.  Aftar  ih* 
mor '^gagor  has  obtaiiiad  a  diaoharge  in  bankruptcy  from  the  dabt  leeiiredt  a 
power  to  eeiM  hie  after-aoqiiired  property  cannot  be  exercised  by  a  seizare  of 
^operty  aoqnifed  after  snob  diaoharge:  Tkompmm  v.  Oohen,  L.  R.  7  Q.  B. 
527.  In  i^yilfl  T.  JHyim,  4  8im.  509,  8.  O.,  1  MyL  ft  K.  883^  it  was  held  that 
while  a  discharge  in  bankraptcy  disdiarges  the  banfcmpt  from  his  personal 
obligations  it  caanot  disoharge  the  property  whidi  he  has  charged  specific* 
slly,  and  it  will  remain  lialile.  A  oonveyaaoe  by  tiie  mortgagor  to  tmstees 
for  the  benefit  of  eveditora  will  operate  to  revoke  a  lioenae,  not  then  exer- 
cised, to  seiae  aftaraeqvired  property;  Oarr  r,  Aeranum,  11  Bxch.  666.  A 
power  to  take  poaaaaaieii  ef  affcer«oqiiired  property  nmst  be  ezecvted  accord- 
ing to  its  tarma:  BMUmg  t.  Bead^  3  HnrL  ft  C.  955;  and  where  the  hutni- 
ment  creating  the  power  girea  antheri^  to  take  anbatitated  goods,  as  well  as 
after«aoqnired  property,  there  ia  no  diatinction  to  be  made:  CkUM  ▼.  Oak* 
iooK%f,  6  Com.  K,  N.  &,  479.  It  ia  also  a  prevailing  doctrine  in  onr  state 
ooorts  that  posaosaion  ef  after4Mqnired  property,  taken  by  a  mortgagee  un- 
der anthority  given  in  the  mortgage,  and  before  righta  have  been  acquired  by 
othera,  makea  it  a  valid  lien  upon  aoeh  property:  Booker  v.  Jima^M  AdmCx^  55 
Ala.266;<9leniv.iS(»qMtNi,62Id.  194;  ^imlv.  J?tei2bdb^23IIL320;  (Trv^v.^ffon- 
fwd,  24  Id.  17;  2YN»  v.  JTo&ee,  25  Id.  257;  Ro^t.  (Mng$,  6  Bradw.  162;  8. 
O.,  96  HI.  361;  35  Am.  Eep.  151;  Cameron  v.  JTarrm,  26  Kan.  629;  OHfitk 
V.  Do^flem,  73  Me.  532;  8. 0.,  40  Am.  Rep.  895;  Roakgy.  Rice,  11  Met  333; 
Moody  V.  Wrighi,  13  Id.  32;  BtUietJkld  v.  Sdber,  5  Pick.  522;  CarHngton  v. 
SnM,  8  Id.  418;  MUehea  v.  Bladt,  6  Gray,  100;  Chater.  Defmy,  130  Mass. 
666;  LeUmdr.  CoOmr,  34  Mich.  418;  Tkompmm  v.  Foerotd,  10  Mo.  App.  290; 
BrowHv.  Plan,  8  Boaw.  324;  Keimedfr.  Naikmal  UnkmBani,  23  Hun,  494; 
MdCoffrtyy,  Woodim.  65  N.  T.  469;  8.  0.,  22  Am.  Rep.  644;  Browi  v.  Wd^ 
20  Ohiok  389;  OKafmm  v.  Ifemier,  4  Ohio  St.  481;  VFIObms  v.  Sn^,  11  R. 
L  476;  &  0.,  23  Am.  Rep.  518;  Omfe  v.  Cwihdl,  11  R.  L  482;  8.  C,  23  Am. 
Rep.  518;  Uow€  v.  Biffim,  10  Rich.  L.  452;  QhpwoA  v.  Temey,  10  Wis. 
397;  Farmerd  L,  AT.O0.T,  CommerekU  Bank,  11  Id.  207;  OUm-Y.  Town,  28 
Id.  328;  Morrow  v.  Reed,  30  Wis.  81.  "A  atipolation,"  says  Dewey,  J.,  in 
Afoody  V.  Wrighi,  13  Met  32;  a  a,  46  Amu  Dec  715,  "that  future-ac- 
quired  property  shall  be  holden  as  aeonrity  for  aome  preeent  engagement  is 
an  execntory  agreement^  of  each  a  character  that  the  creditor  with  whom  it 
it  is  made  may,  under  it^  take  the  property  into  his  poaaeaaian  when  it 
cornea  into  eriatenoe,  and  ia  the  aubject  of  tranafer  by  hia  debtor,  and  hold 
it  for  hia  aeoority;  and  whenever  he  doea  ao  take  it  into  hii  possession, 
before  any  attadhment  has  been  made  of  the  same,  or  any  alienation 
thereof,  such  ereditor,  under  Ida  executory  agreement^  may  hold  the  same; 
but  until  aoeh  an  aet  done  by  him,  he  has  no  title  to  the  same;  and  that^  such 
act  being  done,  and  the  poaaeaaion  thua  acquired,  the  executory  agreement  of 
the  debtor  antborixing  tt^  it  will  then  become  hidden  by  virtue  of  a  valid  lien 
or  pledge.  The  executory  agreement  of  the  owner,  in  such  a  case,  is  a  con- 
tinuing agreement^  so  that  when  the  creditor  doea  take  possession  under  it^ 
he  acts  lawfully  nnder  the  agreement  of  one  then  having  the  disposing  power, 
ind  this  makea  the  lien  good.  If,  however,  before  taking  possession,  or 
doing  such  acts  aa  are  necessary  to  give  vitality  to  the  mortgage,  as  to  the 
subsequently  acquired  property,  an  attachment  or  aaaignment  for  the  benefit 
oi  ureditora  takea  plaoe^  the  opportunity  for  completing  the  lien  is  lost,  and 
the  raortgege  or  pledge^  not  being  perfected,  the  property  passes  to  the 
sssignfte,  and  must  be  held  by  him  for  the  benefit  of  the  creditors  generally.** 
atatemant  of  the  law  it  borne  out  by  the  above  cases.    So  again:  **  U 
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(he  gnntor  dalifvn  ths  m^twrij  wlMa  Mqpiind  to  tfw  gnntoo  In  ftilfillmmt 
of  the  oonr^yaaoe^  or  allows  him  to  toke  poaeeerion  nadw  the  eon^ejenoe, 
the  property  thereapoii  peaee  and  yetti  eooordiiig  to  the  t«iiiB  off  the  eoa> 
Teyanoe  both  at  Uw  aad  in  eqoity.  Thefo  ie  no  need  of  aaj  new  oon^iqranor 
or  hill  of  eale^  for  the  property  being  peieonal  pawee  by  delweiy.  And  there 
ia  no  need  of  the  intsnmtion  of  a  ooort  of  equity  to  treat  the  eonfoyance  a^ 
an  ezeeatory  oontnot  and  deoroe  iti  epeoifio  perfbrmanoe;  tat,  looking  at  ii 
In  that  Ugfal^  the  oontfaot  ia  qpeoifleally  performed  by  the  parliee  tbeoMelvear 
Cool;  T.  ChrikeH  11  R.  L  488;  &  a,  S3  Am.  Hep.  618;  per  Dmleei  O.  J. 
13iere  aeema  to  be  no  diatlnotifla  in  prinoiple  belweon  oeeea  where  the  mart- 
gagee  or  tmatee  takea  poaaoaiion  in  ieirffMiii  in  punoanee  of  tte  Uoenee  oon- 
tained  io  the  deed,  and  oaeea  where  tiie  morlygor  or  gnntor  Tolnntarily 
pati  him  in  poaaeerion.  In  the  f oimer  oaao^  as  well  ae  In  the  lattar.  if  the 
property  of  wliioh  poiaearion  was  taken  waa  olearly  intended  to  be  pawoil  by 
the  deed,  tiie  mprt^pigee  or  trustee  ie  oleariy  in  pnaseBwon  vnder  n  valid  oon- 
tract  whioh  entitled  him  to  olaim  posseenoni  Thompmm  t.  Foenid,  10  Mo. 
App.a08;C%<9miaiiv.ire£nier,4OhioSt481.  It  seems  tlM*  in  the  aboBnoe  of 
a  Uoense  in  the  deed  to  enter,  etc,  posseesion  taken  vnder  nToid  nurlgagSb 
without  the  mortgagee'a  oonaent,  will  not  be  regarded  ae  sofl&eiMit  to  mdv 
the  mortgage  valid:  Blahuhe  ▼.  Bo§tmamt  43  Wis.  116;  /Wnyv.  Ckmmkigt,  41 
ICoh.  876;  and  aee  Cameron  ▼.JTorefo,  26  Ejul626w  Amerelioensetoenteraad 
hold  after-aoqoxred  property  nnder  a  prior  mortgage  ia  rerooable^  and  oaanot 
be  ezerdaed  against  the  will  of  the  mortgagor:  If ooef  t.  Leadbdier^  18  Mee.  k 
W.  838.  Thna,  a  power  of  seiinre  npon  defaolt,  followed  by  a  fordble  eeinra 
of  the  mortgaged  property  against  the  grantor'a  wiD,  doee  not  make  the 
mortgage  operative  upon  after«oqnired  property.  Sneh  an  aathority  ia  a 
revooaUe  Uesose;  if  wirevoked,  it  justifies  the  grantee  in  taking  poiaearion 
aocording  to  Its  terms;  and  when  he  has  so  taken  poaaossion,  he  baa  dooa  it 
with  the  eonsent  of  the  grantor,  and  Ids  mortgage  beoomee  good;  bnt  before 
it  ia  ezeroised,  the  grantor  may  revoke  it  by  forbidding  the  grantee  to  take 
poeBnarioii,  and  then  it  beoomee  wholly  inoperative  and  void:  Okifnowdk  v. 
roMMy,  10  Wia.  897;  Skigk  v.  Phelps,  20  Id.  898.  A  lioense,  however,  to 
enter  and  take  after-aoqnired  property,  when  ooapled  with  an  intereet^  is 
irrevooablei  Smari  v.  Samdan,  6  Com.  &  917,  and  note.  The  mortgagee 
eannot  aoqnire  title  to  after-aoqnired  property  by  taking  poiaeerion  of  it, 
nnleae  snoh  property  is  embraoed  in  the  mortgages  Taig^lM  v.  BUbmmf  6 
Man.  k  G.  246;  Farmen?  Loan  <ft  r.  Ch.  v.  Oommerckd  Bank,  11  Wis.  207. 
The  intention  of  the  portiea  that  the  mortgage  shall  take  eflfoot  npon  aft»- 
aoqmred  property  mnst  be  ezpreeaed  by  the  instmment  itwl^  and  oannot  be 
ahown  by  eztrinsio  evidenoe:  Farmer^  L,^T.CkK  v.  CkmanetokU  Bank,  16  Id. 
424;  Cameronr.  Marvin,  26  Kan.  612.  The  mortgagor  ia  boond  by  his  agree- 
ment  aabjeotiiig  after-aoqnired  property  to  seisore  and  aale^  and  the  agree- 
ment is  operative  not  only  ae  between  mortgagor  and  mortgageob  bnt  also  ae 
against  third  persons  aoqniring  interests  with  notice:  Lekmd  v.  Cbflsw,  84 
Mioh.418;  8.  C,  4  Cent  L.  J.  7;  ^m.  C^for  Ch.  v.  Jbifer,  86  Mioh.  868;  Oad- 
weU  V.  Praif,  41  Id.  807.  An  indoraement  npon  a  ohattel  mortgage  of  goods 
that  it  "shall  hold  and  cover  any  and  all  additiona  that  have  been  made  to 
the  aame,**  ia  a  clear  and  nnequivooal  eztenrion  of  the  deecriptive  part  of  the 
mortgage  infficient  to  cover  in  terms  the  after-aoqnired  property:  Bream  v. 
Thompeon,  69  Me.  876.  The  result  of  the  oaeea  at  law  ia  that  a  mortgage  of 
after-aoqnired  chattels  is  void  ae  against  third  penoDs  wlu>  have  aoqnired  in- 
terests in  them,  unleas  previonsly  to  the  acqnisition  of  snoh  adi 
the  mortgagee  has  taken  possssrioo  of  the  property. 
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6.  BoGTRons  ov  BqimT  AFFLnuaui  to  Mosroian  ov  Amn-AoqioxBBv 
Cbativls.— Thk  mbjoot  ig  diimniftd  at  miim  kogth  in  tiw  «ztmided  note  to 
Moodf  ▼.  ITr^  46  Am.  Deo.  717, 718.  The  American  aathoritiea,  aa  aommad 
iip  by  Stoiy,  J.»  in  Jtftfd^T.  IFtiwte,  2  Stocy  0. 0.  M4^  an  tiiere  1^ 
leading  Engliahcaaeia  referred  to.  And  tfaia  reanltaeema  tobe  the  aettJed  nila 
in  the  United  Statea:  See  prinoipal  caae;  Tkompmmy.  Fimntd,  10  Ma  App.  290; 
Cook  Y.  Carihell,  1 1 R.  L  482;  S.  0. ,  23  Am.  Rep.  618;  WUSamo  v.  Briffgt,  1 1 R.  L 
478;  &  C,  23  Am.  Rep.  618;  OroUmJffg.  C<k  t.  OanUmr,  11 R.  L  026;  WUUams 
T.  ITtfiaor,  12 Id.  0;  BnUr.  Carter,  %ljam.4SBiNaLSkM^L.  Banky.SmaU^l 
Fed.  Rep.  837  (Me.);  <7r(^  t.  i>oiv2aM^  73  Me.  637;  &  0.,  40  Am.  Rep.  396; 
MtarfaAerg  ▼.  JMop,  86  Iowa»  60;  F^fwmj  t.  Brmtdi,  62  Id.  88;  &  C,  2 
N.  W.  Rep.  963;  36  Am.  Rep.  261;  i9«pA4»MT.  Penot,  66  Iowa»  267;  8.  0.,  9 
N.  W.  Rep.  216;  BVm  t.  £«m;  1  Woods,  214;  BvU  v.  J0Qe«,  19  WalL  644; 
BmU  T.  FTAite,  94  U.  &  882;  Petmoek  ▼.  Coe^  23  How.  117;  il|pey«m  ▼. 
Moore,  30  Ark.  66;  8.  0.,  21  Am.  Rep.  170;  SckudaAmg  ▼.  JToyim,  1  Mo- 
Cnry,  348;  S.  a,  2  Fed.  Rep.  747;  Patter  r,  Jaeobi,  14  8.  G.  112;  &  C, 
37  Am.  R^.  724;  RMnaon  v.  MaMin,  11  Ala.  977;  Flond  ▼.  Morrow,  26  Id. 
259;  PhUlipBv.  Boih,  12  N.  W.  Rep.  481;  Pi^ptr.  iltim^,  2  Tenn.  Ch.  763; 
Saien  ▼.  Xeifer,  48  Miaa.  613;  Page  ▼.  GTardner,  20  Mo.  607;  Wtif^  v. 
Bircher,  72  Id.  186,  188;  8.  C,  37  Am.  Rep.  433;  SnMuni  ▼.  Bdmunde,  14 
N.  J.  Eq.  408;  (7eoer>  v.  ITr^A^*  IbH  18  Id.  330;  WilBamson  ▼.  i^.  /.  South- 
€mR.  R,  Co.,  29  Id.  311;  MfCaffrtgy.  Woodin,  66  N.  Y.  469;  8.  0.,  22  Am. 
Rep.  644;  Levy  ▼.  WeUh,  2  Edw.  Ch.  438;  Borti  ▼.  NaOe,  28  Gratt.  423; 
Brockeubrough  ▼.  ^rodbex&nM^tft,  31  Id.  680;  Fbrti  NaL  Bank  t.  TWuMi;  32 
Id.  696;  S.  C,  22  Alb.  L.  J.  06.  There  are  a  few  caaea  holding  that  a  mort- 
gage ia  ineffectual,  even  in  eqnity,  to  chaxge  affeer-aoqnired  property  withoat 
•aome  farther  act  by  the  partiea  after  the  property  oomea  into  eodatenoe,  bat 
they  ought  not  to  hsye  any  peroeptible  influence  on  the  great  weight  of  au- 
thority which  ia  the  other  way:  See,  for  inatanoe,  Moodg  t.  WrtglU,  13  Met. 
.  17;  8.  C,  46  Am.  Dec  718,  and  note  ahofwing  n  oritioiam  upon  it  718; 
ChywwelhT.  Tetmey,  10  Wia.  397;  Hunter  t.  Bomnrtk,  43  Id.  683;  Phe^  v. 
Murray,  2  Tenn.  Ch.  746.  For  a  qualified  doetrine^  aae  Bote  t.  WUeon,  7 
iftiah,  29;  Zaring  ▼.  Cox,  78  Ky.  627.  The  pflodaiona  of  a  mortgage  wHl  not 
be  extended  by  inference,  and  if  the  intoition  ia  imperfectly  expreaaed  the 
mortgage  will  be  conatrued  aa  it  reada;  and  in  order  to  include  after-acquired 
property,  the  mortgage  moat  ahow,  in  terma,  that  it  waa  intended  to  include 
•auch  property:  PhUUpe  v.  Both,  12  N.  W.  Rep.  481.  Neither  will  a  valid  lien 
in  equity  be  created  upon  after-acquired  property  which  is  not  apecifically 
referred  to  or  defined  by  the  instrument  creating  the  lien.  The  principle  ia 
that  property  to  be  after-acquired  must  be  bo  described  aa  to  be  susceptible 
of  identification,  in  which  case  it  may  be  the  aabject-matter  of  a  mortgage: 
Belding  v.  Bead,  3  Hurl,  k  Colt  963;  Lagarue  v.  Andrade,  L.  R.  6  Cool  P. 
O.  320;  Fadinan  y.  D'StpheuO,  L.  R.  20  Ch.  Div.  768.  It  must  be  observed, 
"however,  that  an  aasignment  of  existing  chattels  by  way  of  mortgage,  accom* 
{>uiied  by  a  licenae  to  the  mortgagee  to  enter  and  aeice  after-acquired  chattela, 
does  not  operate  as  an  equitable  assignment  of  auch  after-aoquired  chattda,  or 
create  in  the  mortgagee  any  present  equitable  interest  in  them:  Beeve  v.  WkU" 
more,  4  Be  G.,  J.  k  8.  1,  and  numerous  American  caaea  therein  cited  to  the 
eame  point.  If  the  mortgage  merely  contemplatea  that  atock  on  hand 
-and  all  ita  proceeda  shall  be  bound,  though  it  doea  not  in  terma  contemplate 
a  lien  upon  future  acquisitions,  yet  a  very  atrong  equity  will  ariae  in  favor  of 
the  mortgsgae  aa  agpunat  future  additions,  which  have  been  the  result  of  the 
bni^eaa,  or  which  have  been  practically  subatituted  lor  tha  goods  aold 
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Tliat  eqjBlij  would  not  pnvail  agdnst  alery  wmdm  before  it  luul  beoome  n*. 
more  than  »  geoeral  equity.  If»  however,  by  Talid  and  formal  agreement  or 
otherwise^  it  bad  beoome  aotnally  attaehed  to  the  gooda  before  lery,  then  it 
would  prevail:  PwpU  y.  BrkLoi,  36  Mich.  84.  A  mortgage  by  the  leaaee  of  a. 
plantation  of  all  mnlee  then  on  the  rented  pfemiaei^  and  to  be  put  thereoo. 
dnring  the  year,  aa  well  aa  all  eropa  to  be  grown  thereon,  will  attach  to  acb- 
•equent  aoqniaitiona  referred  to  aa  aoon  aa  they  are  acquired,  and  will  be  pre- 
feired  to  a  sabeeqnent  mortgage  made  by  the  mortgagor  on  the  aame  property 
after  it  is  aoqnizvd:  SiOen  ▼.  Lealer,  48  Miaa.  613.  An  nnplanted  crop  may 
be  mortgaged,  and  in  eqnity  the  lien  will  attach  aa  the  crop  ia  gathered  and 
is  enforceable  againat  purchaaera  having  oonatraotive  notice:  BvU  ▼.  EUeU^  19^ 
Wall.  544;  BoohBt  v.  ^onea'a  Adm*x,  66  Ala.  266;  JarraU  v.  JfeDaniel,  32 
Ark.  508;  Appermm  v.  Moan,  30  IdL  66;  S.  C,  21  Am.  Rep.  170;  WhiU  t. 
7710/iuu,  52  Misa.  49;  BetU  v.  JiaUiff',  60  Id.  661;  BUeU  v.  Butt,  1  Wooda,  214. 
A  manufacturer  may  make  a  valid  mortgage  of  raw  material  to  be  purchaaed 
in  the  future,  and  of  the  product  to  be  purchaaed  therefrom:  Frank  v.  Pkuf^ 
ter,  73  Ma  672.  One  who  haa  in  contemplation  the  purchase  of  property 
may  by  contract  impoee  a  lien  which  will  be  valid  and  take  eflfect  ^en  the- 
property  ia  acquired:  WriglU  v.  Birdiar,  72  Id.  179;  S.  C,  5  Mo.  App.  322; 
37  Am.  Rep.  433.  So  a  mortgage  of  turpentine  and  roein  in  the  martgagorV 
poaaeasion,  or  which  he  may  produce  or  prepare  for  market,  *'or  otherwiite 
acquire,**  covera  not  only  auch  turpentine  and  roain  aa  the  mortgagor  may 
produce  upon  hie  farm,  but  alao  that  which  he  maypurchaae  or  otherwiae  ac- 
quire: Parker  ▼.  Jaeoba,  14  8.  C.  112;  S.  C,  37  Am.  Rep.  724. 

7.  RsMKDiBB. — In  view  of  what  ia  aaid  above,  via.,  that  a  certain  contract, 
though  void  at  law,  ia  good  in  equity,  it  may  not  alwaya  at  first  bluah  appear 
jlearly  what  ia  meant  where  the  two  remedial  ayatema,  known  aa  law  and 
equity,  are  blended  together  aa  one  qratem,  administered  in  one  court,  and  ii^ 
but  one  form  of  action.    It  ia  inadmiaaible  that  there  are  two  kinda  of  law, 
one  under  which  a  given  contrmotia  good,  and  under  the  other  bad.    It  ia  ab- 
surd to  aay  that  a  contract^  in  ita  i^^plication  to  a  given  aubject-matter,  oa» 
be  both  good  and  bad.    Hence^  in  a  atate  where  the  two  remedial  ayatema  are- 
blended  aa  atated  above,  a  contract,  if  good  under  either  of  thcee  remedial. 
ayatema,  will  be  upheld  by  the  law  of  the  atate,  provided  the  proper  proceaae* 
are  reaorted  to  to  enforce  it:  Tkfmp&on  v.  Foerwtel,  10  Ma  App.  299,  300.    In^ 
Parker  v.  Jaeobs,  14  S.  C.  117,  avpro,  S.  O.,  37  Am.  Rep.  724^  Mclver,  A.  J., 
aaid:  *'  Where  one  comea  into  court  aaking  for  the  enforcement  or  protection- 
of  hia  xighta,  it  doea  not  matter  what  the  nature  of  hia  righta  may  be,  whether 
legal  or  equitable^  he  must  pursue  them  by  the  aame  form  of  action.    If  hia- 
allegationa  and  proofa  aatiafy  the  court  that  he  ia  entitled  to  relief  he  will 
obtain  it»  and  the  fact  that  hia  title  to  auch  relief  ia  baaed  upon  an  equitable 
rather  than  a  legal  right,  cannot  ailiaot  or  be  affected  by  the  form  of  action, 
for,  aa  we  have  seen,  the  code  provides  that  there  ahall  be  but  one  form  of 
action  for  the  enforcement  and  protection  of  both  daaaea  of  righta.    Such  ia- 
oonclnnvely  ahown  to  be  the  proper  and  legitimate  conatruction  of  the  code 
by  Mr.  Pomeroy  in  hia  work  on  remediea,  c  1,  aeca.  2, 6,  although  a  diffsrent 
view  aeema  to  prevail  in  acme  of  the  atates  which  have  adopted  thia  8yatem< 
of  procedure.    Aa  ia  aaid  by  Johnson,  J.,  In  Croty  v.  Ooodman,  12  K.  T.  266: 
'  Since  the  enactment  of  tiie  code,  the  queation  ia  not  whether  the  plain tifT 
haa  a  legal  right  or  an  equitable  right,  or  the  defendant  a  legal  or  an  equi- 
table defenae  againat  the  plaintiff 'a  daim,  but  whether,  according  to  the- 
whole  law  of  the  land  applicable  to  the  caae^  the  plaintiff  makea  out  the- 
right  which  he  aeeka  to  eatablish,  or  the  defendant  ahowa  that  the  plajntitf' 
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«agfat  not  to  hvm  tt*  relief  loiight  lor.'  Or,  ae  ie  Mid  bj  SeodetMB,  9,, 
bk  OnOm  t.  AUkrkk.  88  CU.  SU:  «Ligel  and  eqnitefale  reiki  am  adidA- 
iitered  m  the  nine  f onun,  and  aoeordixig  to  the  aaine  general  plea.  A 
^arty  cannot  be  aeat  oat  of  oonrt  merely  beoaoee  hie  faoto  do  not  entitle 
him  to  relief  at  law,  or  merely  becanae  he  ia  not  entitied  to  relief  faa  equity, 
aa  the  eaae  may  be.  He  can  be  aent  out  of  court  only  when,  npen  hie  laoti^ 
he  ia  entitled  to  no  relief  either  atkw  or  in  eqnity.'  U;  thenlote,  the  plain- 
tiflEi,  while  failing  to  ahcw  that  th^  hay e  a  Uffl  right  to  the  poaaoaiion  of  the 
property  ia  diapnte  have  saooeeded  in  ahowing  an  equitable  right  to  aiich 
poeaeaaion,  we  ace  no  reeeon  why  th^  ahoold  be  denied  the  relief  demanded 
in  thia  action,  aimply  beoaoee  their  titie  to  each  relief  ie  baaed  npon  an  eqai- 
table  and  not  npcn  a  l^gal  ri^it" ' 

A  mettgage  may  be  conaidered  ae  a  eimfejianoe  both  when  it  at  onoe  paaaea 
the  l^gal  title  to  the  mortgagee^  and  when  it  reaolta  in  the  final  dxreating  of 
the  title  throQ|^  the  inatmmentality  of  foredoaore  and  aale.  Aa  a  oonvey* 
ance^  it  may  contain  oovenanta  expieea  or  impUad.  The  operation  of  theae 
oorenanta  may  be  anoh  aa  to  prednde  the  mortgagor  and  hta  anoeeaeon  io 
interest  from  denying  hia  title,  and  to  veat  in  the  mortgagee  or  in  the  per- 
chaaer  under  a  forecloeore  aale,  any  title  acquired  by  the  mortgagor  after 
the  ezeontion  of  the  mortgage.  In  auch  oaiea  a  mortgage,  not  profeaaiag  so 
to  do^  may  haTo  the  effect  of  transmitting  aa  after-acquired  tiUet  CZarl  t. 
Baker,  U  CaL  612|  S.  O.,  mde,  p.  449. 


Thomson  v.  People. 

[34  iLUHois,  eaj 
lUM»  n  HOT  VaquAUWtMD  bt  Fact  that  Hi  hib  Omivoiuui  wm  Wrr- 

viaa^  and  beUeree  what  he  heard,  but  did  not  form  any  opinion  of  the 

guilt  or  innooence  of  the  prisoner. 
liTDicncjENT  FOR  Obtaikino  Monbt  OB  Pborbtt  wnxMM  Walbm  Fumrui 

ifl  IirscmciXHT  unless  it  allege  who  wee  the  owner  of  the  property. 

Indictment  for  obtaining  money  under  fEdse  pretenBes.  De- 
fendant, plaintiff  in  error,  agreed  to  teaoh  one  Levi  Lucas  the 
art  and  practice  of  surgery,  the  eye  and  ear  dootoring  business 
and  ecleotio  medical  practice.  Lucas  gaTS  him  upon  the 
agreement  considerable  property.  Lucas  was  aUeged  to  have 
been  of  unsound  mind,  and  defendant  was  alleged  to  have 
been  wholly  ignorant  of  the  matter  he  agreed  to  teach.  For 
his  action  in  the  matter,  defendant  was  indicted.  The  points 
on  appeal  suffidenfly  appear  in  iho  opinion. 

Turner  and  IngaUsj  for  the  plaintiff  in  error. 

A,  D.  Meachamy  for  the  people. 

By  Court,  Bbibse,  J.  As  the  record  in  this  ease  does  not 
purport  to  contain  all  the  evidence  given  on  the  trial,  we  an 
left  to  decide  alone  upon  the  sufficiency  of  the  indictmeni 
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Before  ocauddering  fhe  indietment,  a  pfrellminaiy  dbgeotioii, 
growing  out  of  the  rejection  of  Hiram  C.  Best,  as  a  Jnior,  will 
be  diepoeed  of.  When  examined  tooohing  hia  qnalificationa, 
he  said  he  had  conversed  with  a  witness  in  {be  case,  and 
formed  an  opinion  as  fiur  as  he  heard — that  he  believed  what 
he  heard,  bat  that  he  had  not  fixrmed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner — that  he  had  fixrmed  an 
opinion  as  far  as  he  had  heard. 

It  is  not  disclosed  who  the  witness  was,  or  on  what  branch 
of  the  case  he  talked.  The  juror  might  have  formed  an 
opinion  of  that  matter  of  which  he  spoke  with  the  witness^ 
but  did  not,  as  he  declares,  form  any  opinion  of  the  guilt  or 
innocence  of  the  prisoner.    He  was  clearly  a  competent  juror. 

The  indictment  contains  two  counts  substantially  alike,  in 
both  of  which  alleging  that  the  defendant,  ''intending  by  un» 
lawful  means  to  get  into  his  possession  the  choses  in  action, 
money,  goods,  wares,  and  effects,  and  other  valuable  things  of 
the  people  of  this  state,"  etc.,  without  any  allegation  it  was  the 
property  of  the  person  sought  to  be  defi!auded,  which  we  hold 
essential  in  cases  of  this  character.  That  person  must  be 
alleged  to  be  the  owner  of  the  property  out  of  which  he  waa 
defrauded. 

In  the  case  of  SiU  v.  Regina,  16  Bug.  L.  ft  Eq.  875,  the 
indictment  alleged  that  R.  Sill,  late  of,  etc.,  unlawfully,  know- 
ingly, and  designedly,  did  falsely  pretend  to  one  H.  Broome, 
Ihat  (here  setting  out  the  pretenses),  by  means  of  which  said 
false  pretenses  the  said  R.  Sill  did  then  and  there  unlawfully 
obtain  from  the  said  H.  Broome,  two  bills  of  exchange  of  Om 
value  and  for  the  payment  of  one  hundred  and  twenty  pounds, 
respectively,  and  one  bill  of  exchange  of  the  value  and  for  the 
payment  of  two  hundred  and  forty  pounds,  with  intent  then 
and  there  to  cheat  and  defraud  him,  the  said  Broome,  of  the 
same;  whereas,  in  truth  and  in  &ot,  etc.  (negativing  the 
truth  of  the  pretenses  alleged). 

On  conviction,  the  judgment  was  reversed  in  queen's  bench, 
on  the  ground  of  the  omission  to  state  the  ownershp  of  the 
propertgr.  This  is  necessary,  to  exclude  the  fact  of  the  defend- 
ant having  obtained  his  own  goods  or  money,  or  of  their  being 
derelict,  in  which  case  there  would  be  no  oflEfanse  in  getting 
possession  of  them. 

Nor  does  the  indictment  allege,  in  either  count,  that  defend- 
ant knew  the  prosecuting  witness  was  incapable  of  learning 
tiie  art  he  contracted  to  teach  bim. 
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Th6  eyidence,  as  iar  as  it  appears  on  the  record,  tends  rather 
to  show  a  breach  of  contract  than  a  criminal  act— «  priyate 
rather  than  a  public  wrong;  but  as  aU  the  evidence  is  not 
before  us,  we  cannot  say  what  is  behind. 

We  thhik  the  indictment  so  defectiye  that  no  judgment  can 
be  pronounced  on  the  verdict,  and  we  accordingly  reverse  the 
judgment 

Judgment  reversed 


•  Emor  ov  Juaoa's  Ooonmsnia  wnrn  WmnM  iksour  Oao:  8m  «z- 
feended  note  to  JSTOtonv.  Scmtkwkk,  86  Am  Dm.  264-260^  on  «lis  nkeoBdiicI 
of  Jwron  M  ground  for  now  trial,  and  m  wfaioh  tida  qnasttoB  la  natiosdi  noio 
ioNdmgw.  Aole^  58 Id.  102. 


Cole  v.  Ttho. 

[MnAUIOI%«.J 

PiraoiiAma  ov  Wammbooem  Bsoinrr  loa  GiuDi  Suanor  lo  ChuMoa  lea 

SiosAOS  will  be  personally  bonnd  for  the  stongo^  evan  thooi^  he  hM 
removed  the  grain  with  the  conaent  of  the  warehooaaman. 

Ttno  &  Bbotherson  were  the  owners  of  a  warehouse.  Cur- 
tenius  &  Griswold  stored  some  com  wiUi  them,  and  sold 
their  receipt  to  Kellogg.  The  latter  sold  to  Ode,  who>  with 
Tyng's  permission,  removed  the  com.  Tyng  sued  Cole  for 
storage,  and  recovered.    Cole  appealed. 

Manning  and  Merrimanj  for  the  appellant. 
/•  K.  Cooper  and  H.  Oroves^  for  the  appellees. 

By  Courts  Brbxsb,  J.  When  Cole  purchased  the  warehouse 
receipts  which  the  plaintiffs  had  given  to  Curtenius  ft  Gris- 
wold, and  by  them  transferred  to  Kellogg,  he  purchased  with 
a  knowledge  that  the  com  was  to  be  subject  to  charges  for 
storage,  if  allowed  to  remain  in  the  warehouse  after  the  first 
day  of  June;  it  was  so  expressed  in  the  receipt.  The  com 
was  taken  out  in  parcels  by  Cole,  during  the  summer  of  1855^ 
and  the  last  was  removed  in  September  of  that  year. 

The  plaintifis  had  always  com  enough  on  hand  to  satisfy 
the  receipt,  if  it  had  been  demanded,  at  any  time,  and  was 
stored  in  places  so  convenient  for  Cole  as  to  cause  no  objection 
on  that  account.  We  think  the  storage  was  fairly  due  the 
plaintiffs,  and  they  had  a  lien  upon  the  com  for  the  storage. 
In  suffering  the  defendant  to  take  it  away,  they  do  not  forfeit 
their  right  to  hold  Cole  personally  bound  for  the  storage.    The 
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instraolioiiB  given  to  the  jiuy  tar  both  partiee  correctly  stated 
the  law  of  the  case,  and  the  evidence  toJlj  WMrtaine  the  ver- 
dict.   The  judgment  is  aflbmed. 
Judgment  aflbmed. 

WAItEHCmSEMAN    DVTBOTB    HII   LdOT    BT  VOLUVTAMJLt   SUBKOnXBKliro 

Storsd  Pbopxbtt,  althon^  the  bailor  may  ranam  panooaUy  liaUa  for  tha 
amount  of  the  warahonsa  obargoa:  8aa  aztondad  nota  ta  Steimmam  ▼.  WQkuu, 
A2  Am.  Dec  250.  oo  warahovaamaa'a  Uml 


Whbblbr  V.  City  op  Ohioago.     Bonner  v.  Same. 

[M  iLUVOff*  UXL] 

AicnoN  ON  Implixd  Asbumfsit  mat  vm  MAnTAZiriD  bt  Crt  or  Chicacio 
to  coUect  ajiaaaauient  for  opening  a  atraet^  and  to  pay  tha  oama  to  piop> 
arty  holders. 

Word  "shall"  is  Mebilt  Dibsoiobt  whara  no  right  or  benefit  to  any 
one  depends  npon  the  uae  of  tha  word. 

Common  Council  mat  Extend  Tdcb  vob  Rstubk  <w  Ajwihrmknt  under 
atatate  which  providea  that  the  "  commiasionerB  ahaU  aign  and  return  the 
aame  to  the  oommon  council  within  forty  daya  of  their  appointment.'* 
The  word  "ihall**  ia  here  merely 


A88UMP8IT.  Wheeler  sued  the  city  of  Chicago  for  fifteen 
thousand  five  hundred  and  forty-five  dollars  damages,  occa- 
sioned by  the  opening  and  extension  of  streets.  The  declara- 
tion set  out  his  ownership  of  the  property,  the  extension  of 
the  streets,  the  appointment  of  a  commissioner  to  assess  the 
damages,  the  assessment  of  damages  by  the  commission,  the 
promise  of  the  defendant  to  pay,  the  amount  assessed,  and 
the  failure  to  comply,  etc.  The  declaration  also  stated  that 
after  the  appointment  of  the  commission  the  common  council 
extended  the  time  in  which  to  complete  their  return  of  the 
assessment,  and  that  within  such  extended  time  they  made 
their  return.  Defendant  filed  a  general  demurrer,  which  was 
sustained,  and  the  case  was  taken  to  the  appellate  court  on  a 
writ  of  error.  The  two  cases  in  the  above  title  presented  the 
same  facts,  except  as  to  the  description  of  pioperfyy  damagim, 
and  parties. 


FarweUj  SmUhf  and  ThomoBj  for  the 

Arnold^  Lcuy^  and  Oregoryj  for  the  plaintifib  Bonner  et  aL 

E.  AfUhonyj  for  the  defendant  in  error. 
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By  Court,  Caton,  C.  J.  We  have  no  difficulty  in  saying 
that  an  action  may  be  maintained  upon  the  implied  asBumpsii 
of  the  city,  to  collect  the  assessment  and  to  pay  the  amount 
awarded  to  property  holders  for  opening  a  street;  but  the  most 
embarrassing  question  in  these  cases  is  to  determine  whether 
these  declarations  show  that  the  proceedings  were  regular  for 
opening  this  street,  and  the  levy  of  this  assessment,  and  this 
depends  upon  the  construction  to  be  given  to  the  word  "shall," 
in  the  last  sentence  of  the  tenth  section  of  the  sixth  chapter  of 
the  city  charter.  The  sentence  is  this:  "When  completed,  the 
commissioners  shall  sign  and  return  the  same  to  the  common 
council,  within  forty  days  of  their  appointment.'-  In  this 
case,  the  common  council  extended  the  time  for  the  return 
of  the  assessment  roll  beyond  the  forty  days,  and  within  the 
extended  time  the  return  was  made.  If  this  provision  was 
designed  by  the  legislature  to  be  imperative,  then  the  return 
made  after  the  time  specified  had  expired  was  illegal,  and  the 
assessment  was  void;  and  the  whole  proceeding  fell  with  it; 
and  if  that  was  so,  no  right  accrued  to  the  city  to  open  the 
street,  and  consequently  no  implied  assumprit  arose  that  it 
would  collect  and  pay  over  the  assessment.  But  if  the  return 
was  in  time,  then  the  right  vested  in  the  city  to  open  the  street, 
and  the  duty  devolved  upon  it  to  collect  the  assessment  within 
the  time  authorized  by  law,  and  to  pay  it  over  to  the  parties  to 
whom  it  was  awarded  by  the  conmiissioners. 

We  entirely  concur  in  the  remark  that  this  statute,  under 
which  the  property  of  the  citizen  is  to  be  taken  fix>m  him  for 
the  use  of  the  public,  is  to  be  strictly  construed,  and  must  be 
complied  with  in  all  its  essential  provisions,  or  the  whole  pro- 
ceeding is  void;  but  the  inquiry  still  occurs.  What  is  the  pro- 
vision of  this  statute?  What  did  the  legislature  mean  by  it? 
In  other  words,  is  this  enactment  imperative,  or  permissive, 
or  directory?  The  word  "may"  is  construed  to  mean  "shall/' 
whenever  the  rights  of  the  public  or  third  persons  depend  upon 
the  exercise  of  the  power  or  the  performance  of  the  duty  to 
which  it  refers.  And  so,  on  the  otlier  hand,  the  word  "shall " 
may  be  held  to  be  merely  directory  when  no  advantage  is  lost, 
when  no  right  is  destroyed,  when  no  benefit  is  sacrificed,  either 
to  the  public  or  to  any  individual,  by  giving  it  that  construc- 
tion; but  if  any  right  to  any  one  depends  upon  giving  the 
word  an  imperative  construction,  the  presumption  is  that  the 
word  was  used  in  reference  to  such  right  or  benefit.    But  where 

▲jl  Dbg.  Vol.  LXXVI-47 
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no  right  or  benefit  to  any  one  depends  upon  the  iinperatiTe 
UBe  of  the  word,  it  may  be  held  to  be  directory  merely. 

The  general  revenue  law  prescribing  the  time  within  which 
the  assessment  should  be  returned  we  held  to  be  imperative, 
and  that  an  assessment  returned  after  the  time  appointed  by 
the  law  was  absolutely  void,  and  the  reason  for  so  holding  was, 
that  the  person  assessed  '^  would  lose  the  benefit  of  an  appeal 
from  the  assessment,  for  the  statute  expressly  provides  that  no 
application  to  reduce  the  valuation  shall  be  made  aflier  the 
June  term  of  the  court."  And  the  same  reason  was  assigned 
for  a  similar  ruling  in  the  case  of  Thamea  Mfg.  Co.  v.  Lalhropy 
7  Conn.  550,  referred  to  in  the  opinion  of  the  court  in  that  case. 
But  in  Pond  v.  Negus,  3  Mass.  230  [3  Am.  Dec.  131],  the  ques- 
tion arose  upan  an  assessment  which  was  made  after  the  day 
fixed  by  the  law,  and  as  nobody  could  have  derived  any  ad- 
vantage from  the  assessment  having  been  made  within  the 
time,  and  there  being  no  negative  words  in  the  statute,  it  wns 
construed  as  directory,  and  an  assessment  made  subsequently 
was  held  good.  The  court  said:  ^'And  although  the  assessors 
are  directed  to  assess  the  tax  within  thirty  days  after  the  cer- 
tificate, yet  there  are  no  negative  words  restraining  them  from 
making  thl9  assessment  afterwards;  and  accidents  might  hap- 
pen which  would  defeat  the  authority  if  it  could  not  be  exer- 
cised after  the  thirty  days.''  These  remarks  are  pertinent  to 
the  case  at  bar.  So  in  Colt  v.  EveSy  1 2  Conn.  243.  There  tlic 
statute  required  jurors  to  be  selected  on  a  particular  day,  and 
the  court  held  that  they  might  be  selected  on  a  subsequent  day. 
The  court  held  that  the  duty  which  was  imposed  to  select  the 
jury  was  imperative,'  but  Uiat  the  time  fixed  was  director}*. 
In  commenting  upon  the  case  of  Thames  Mfg.  Co.  v.  Lathroj*, 
7  Id.  550,  above  referred  to,  the  court  said:  '^The  principle 
there  assumed  seems  to  be,  that  where  the  object  contemplated 
by  the  legislature  could  not  bo  carried  into  efiect  by  another 
construction,  then  the  time  prescribed  must  be  considered  as 
imperative,  but  where  there  is  nothing  to  indicate  that  the 
exact  time  was  essential,  it  should  be  considered  as  directory.*' 

These  cases  serve  as  examples  of  the  two  classes  of  decisions 
which  are  very  numerous,  and  leave  the  principle  on  which 
they  depend  as  clearly  defined  as  almost  any  other  rule  for 
construing  statutes.  By  the  application  of  tliis  rule  to  this 
statute,  it  was  very  clearly  not  the  intention  of  the  legislature 
to  make  the  time  specified  for  the  return  of  the  assessment  roll 
indispensable  to  the  validity  of  Che  proceedings.    There  art 
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no  negative  words  used,  decliiring  that  the  fonctioiiB  of  the 
oommissioners  shall  cease  after  the  expiration  of  the  forty 
days,  or  that  they  shall  not  make  their  retnm  after  that  time. 
Nor  have  we  been  able  to  discover  the  least  rights  benefit,  or 
advantage  which  the  property  owner  could  derive  from  having 
the  return  made  within  that  time,  and  not  after.  I^o  time  is 
limited,  and  made  dependent  on  that  time,  within  which  the 
owner  of  the  property  may  apply  to  have  the  assessment  re- 
viewed or  corrected.  The  next  section  requires  the  clerk  to 
give  ten  days'  notice  that  the  assessment  has  been  returned, 
specifying  a  day  when  objections  may  be  made  to  the  assess- 
ment, before  the  common  council,  by  parties  interested,  which 
hearing  may  be  adjourned  from  day  to  day;  and  the  common 
council  is  empowered,  in  its  discretion,  to  confirm  or  annul 
the  assessment  altogether,  or  to  refer  it  back  to  the  same  com- 
missioiiers,  or  to  others  to  be  by  them  appointed.  As  the 
property  owner  has  the  same  time  and  opportunity  to  prepare 
himself  to  object  to  the  assessment,  and  have  it  corrected, 
whether  the  return  be  made  before  or  afiier  the  expiration  ojf 
the  forty  days,  the  case  differs  from  that  of  Chemiui  v.  Marshy 
12  HI.  173,  at  the  very  point  on  which  that  case  turned;  nor 
is  there  any  other  portion  of  the  charter  which  we  have  dis< 
covered,  bringing  it  within  the  principle  of  that  case,  which  is 
the  well-recognized  rule  in  all  the  books. 

This  is  the  only  objection  which  has  been  pointed  out  as  ap- 
pearing on  the  face  of  these  declarations  to  the  validity  of  this 
assessment  If  there  is  anything  else  which  will  render  the 
proceeding  void,  and  show  that  the  city  acquired  no  right  to 
the  land  proposed  to  be  taken  for  the  street,  that  can  be  shown 
in  the  defendant's  pleas.  We  think  the  demurrers  should  have 
been  overruled.  The  judgments  must  be  reversed  and  the 
causes  remanded,  with  leave  to  the  defendant  to  plead. 

Judgments  reversed. 

LiABiLiTT  OP  GospORATiOHS  IN  AflsusfTsiT:  Uofden  V.  Atioaktez  TStmpibif 
6  AiB.  Dec.  143;  Underaood  v.  Newport  L^eemn,  41  Id.  260;  BeeK  y.  Bank  <if 
MoH^fomay  CmaUp^  72  Id.  726. 

Ottatton  ot  pRiNcn'AL  Cask.— In  Fowlar  t.  Perkmi,  77  lU.  273»  it  is  held 
thai  the  words  "may  **  or  "ihaU,**  when  naed  in  a  ttatnte,  may  be  read  inter* 
dkangeably,  ae  wiU  best  express  the  legislative  intention.  The  mle  adopted 
by  this  court  is,  that  the  word  "may"  means  "mnst'*  or  "shall"  only  in 
cases  where  public  interests  and  rights  are  oonoeme<l,  and  the  public  or  third 
persons  have  a  claim  dejure  that  the  power  shall  be  exercised;  citing  Sek^iflef 
Ccunty  V.  Mercer  Counijf,  4  Oilm.  20.  And  so,  on  the  other  hand,  said  ths 
eonrt,  citing  the  principal  case,  the  word  "  shall, "  if  any  right  to  any  one* 
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depends  apua  giving  it  an  impentiva  oonatcnctioii,  tlw  pretnmption  is  thm 
word  was  nsad  in  reforenoe  to  sodi  right  or  benefit;  Imt  wfasn  no  rigbt  or 
benefit  to  sny  one  depends  upon  the  impentiTe  nse  ol  the  wwd,  it  msj  be 
held  to  be  dizeotory  merely. 


Mason  v.  Johnson. 

[21 ILUII0I8.  150.] 

WoRDa  "BBTOVD  Sbas  "  IN  Thi8  CouiiTKT  Mbav  bejood  the  national  liiBils 
of  the  United  States. 

CAhtrovsiA  n  kot  **  bbtokd  Sbas  "  within  the  meaning  of  the  Illinois  statnte 
of  wills,  limiting  the  time  in  which  olsims  against  estates  shall  be  pre- 
sented. 

Johnson  commenced  suit  against  Mason,  executor  of  Smith, 
on  a  written  promise  by  Smith  to  pay  a  certain  sum  of  money, 
or  to  deliver  certain  goods.  Defendant  pleaded  that  the  claim 
was  not  presented  in  time,  more  than  two  years  having  elapsed 
since  the  granting  of  letters  testamentary.  Plaintiff  replied 
that  at  the  time  of  granting  said  letters  he  was  ''  beyond  seas," 
to  wit,  in  the  state  of  California,  and  had  presented  his  claim 
within  two  years  after  his  return.  Under  instructions  that 
this  was  a  good  replication,  the  jury  found  for  plaintiff.  De- 
fendant appealed. 

N.  jET  PwrpUj  for  the  appellant. 

H,  M.  and  J.  J,  Wead^  for  the  appellee. 

By  Court,  Caton,  C.  J.  The  main  question  which  we  pro- 
pose to  consider  is  the  meaning  of  the  words  ''  beyond  seas," 
as  used  in  that  portion  of  our  statute  of  wills  which  limits  the 
time,  in  certain  cases,  within  which  claims  against  the  estates 
of  deceased  persons  shall  be  presented.  These  words  are  bor- 
rowed originally  from  an  English  statute  of  limitations,  and 
have  been  adopted  in  many  if  not  most  of  our  sister  states, 
and  have  received  constructions  by  the  courts  of  England  and 
of  several  of  the  states  of  this  Union.  In  Great  Britain  the 
term  may  have  a  literal  application  without  doing  violence  to 
the  evident  legislative  intention.  There,  whoever  was  within 
the  four  seas  was  not  within  the  words  of  the  exemption,  nor 
was  there  any  great  reason  for  believing  that  he  was  not  within 
the  intention  of  the  act.  Hence  it  was  held  that  Scotland 
not  beyond  seas,  although  beyond  the  jurisdicti<m  of  the 


April,  I860.]  Mason  v.  Johnson.  741 

English  courts.  The  geography  of  this  country  has  suggested 
the  propriety  of  departing  from  the  literal  meaning  of  the 
words,  and  in  doing  so,  jurisdictional  or  governmental  limits 
could,  with  propriety,  oiidy  be  resorted  to  as  giving  a  definite 
rule  of  limitation  to  the  words.  We  think  our  own  legislation 
furnishes  a  safe  index  to  the  intention  of  our  own  legislature, 
and  that  is  in  accordance  with  most  of  the  dedsions  of  our 
sister  states.  But  those  decisions  we  do  not  propose  to  review, 
confining  ourselves  to  the  lights  afforded  at  home. 

In  adopting  a  governmental  or  jurisdictional  limit  for  the 
construction  of  these  words,  either  the  state  or  national  limit 
may  be  resorted  to  as  seems  most  accordant  with  the  intention 
of  the  law-makers.  Had  the  same  expression  been  used  in  aU 
our  statutes  of  limitations,  we  might  feel  much  or  at  least 
more  embarrassed,  in  determining  in  what  sense  these  words 
were  used.  But  such  is  not  the  case.  In  every  other  instancci 
so  far  as  we  have  observed  in  our  statutes  of  limitations,  the 
limits  of  this  state  are  defined  as  the  boundaries  of  the  ex* 
emption,  instead  of  beyond  seas.  We  must  conclude,  then, 
that  this  change  of  the  mode  of  expression  was  made  for  a 
purpose.  If  in  this  case  persons  beyond  the  limits  of  this 
state  were  designed  to  be  exempted  firom  the  operation  of  the 
act,  we  may  well  presume  that  the  same  definite  and  certain 
mode  of  expression  would  have  been  used  which  is  found  in 
all  other  kindred  acts.  We  must  presume  that  a  different 
meaning  was  intended  to  be  conveyed  by  the  use  of  these 
words  than  by  those  in  the  other  acts,  and  as  we  cannot  pre- 
sume that  it  was  meant  to  make  this  restriction  more  limited 
than  the  limits  of  the  state,  we  think  we  find  the  true  mean- 
ing by  applying  it  to  the  national  limits.  And  we  can  see  a 
reason  for  the  more  extended  application  of  this  limitation 
law  than  of  the  others,  in  the  necessity  of  closing  up  and 
finally  settling  estates  of  deceased  persons,  a  policy  which 
pervades  the  whole  of  our  statute  of  wills.  We  are  tiien  pre- 
pared to  hold  that  California  is  not  beyond  seas,  within  the 
meaning  of  this  law;  and  that  the  limitation  applied  to  the 
plaintifi*  in  this  action.  We  think  the  demurrer  to  the  plain- 
tifi^'s  replication  to  the  defendant's  second  plea  should  have 
been  sustained.  But  after  this  demurrer  was  overruled,  the 
defendant  filed  three  rejoinders  to  this  replication;  the  second 
of  which  averred  that  the  plaintiff*  was  not  beyond  seas,  on 
which  issue  was  taken  The  evidence  sustained  this  rejoinder 
according  to  our  construction  of  the  law,  and  so  subetuitially 
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did  the  special  Terdict  of  the  jury,  although  perhaps  not  so 
distinctly  as  to  authorize  us  to  enter  a  judgment  here  upon  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

• 

'*Betohd  Sxas.**— TI16M  words  in  statatM  of  limitataoas  ace  gWMnDy 
contiraed  to  moMi  "oat  of  the  state,**  or  "beyond  the  state:"  Forba  t.  Fopi^ 
13  Am.  Deo.  732;  Rkhardmm  v.  Biehardmn,  85  Id.  745,  and  note  746;  FIdd 
T.  Didcmmm,  86  Id.  458^  and  note  460;  Stephenatm  y.  Doe,  4»l±  480;  Datkam 
▼.  nolenum,  71  Id.  198,  and  note  204;  and  not  beyond  the  limits  of  the 
national  goTcnunsnt^  as  amumnoed  in  the  prinetpal  case.  Bat  see  extended 
note  to  Moan  r,  Armuinmg,  36  Id.  72;  disonssing  the  qaestion. 


Lowe  v.  Bliss. 

[24  ILLIHOIS,  lA] 
DSCLAKATION  DlKBIBniO  NOTB  WITHOUT  NaMOTO  AMT  PLAOB  OV  PaI 

IS  K0T.Sn8TAiNXD  by  introducing  in  evidenoe  a  note  wfaioh  is  payable  nt 
a  plaoe  named.    The  rariance  is  fataL 
Promissort  Kotb  must  bb  WBTTTEir  Pboiosi  lOB  Patmsht  or  SpKmo 
Sqm,  or  for  a  sam  that  can  be  ascertained  by  oompatation  indapsodent  ol 
all  extrinsio  evidence. 

CoimTB  WILL  HOT  TaKB  JUDICIAL  KOTIGB  OV  CUBKIMT  RaTM  OW  BzCBANOB 

between  oommerotal  points.    The  rate  most  be  proved  by  eztcinaio 
evidenoe. 
pRomsB  TO  Pat  Sum  Certain,  **  with  Gubbrnt  Batr  or  Ezohahoi^'is  hot 

PROMiaSORT  NOTB.  • 

pROMiBB  TO  Pat  Sum  Cbrtain,  "with  Cubbbmt  Rati  ov  ExcBAvai^"  n 

EviDENCR  under  the  common  oonnts,  bnt  alone  it  is  insoffieient  to  snstsin 
a  judgment    Consideration  for  the  pronuse  must  also  be  proved. 
Failure  to  Object  to  Introduction  of  Wutten  Instrument  in  Evidbkcb 
IS  Admission  that  the  instrument  is  evidence,  but  is  not  an  admission 
that  it  is  sufficient  evidence  to  sustain  a  judgment 

Assumpsit.  George  Bliss  &  Company  brought  this  actioQ 
against  David  N.  Lowe.  The  declaration  contained  two 
counts:  1.  On  a  promissory  note;  2.  On  the  common  counts, 
for  goods,  etc.  The  declaration  did  not  state  the  place  of 
payment  of  the  note.  Defendant  pleaded  the  general  issue. 
On  the  trial  the  plaintiff,  against  defendant's  objection,  intro- 
duced the  following  note  in  evidence:  "1222.47.  New  York, 
July  28,  1858.  Ninety  days  after  date,  I,  the  subscriber,  of 
Aroma,  county  of  Kankakee,  state  of  Illinois,  promise  to 
pay  to  the  order  of  Oeorge  Bliss  &  Company  two  hundred 
and  twenty-two  dollars  and  forty-seven  cents,  at  the  Kanka- 
kee Bank,  Kankakee,  Dlinois,  value  received,  with  current 
rate  of  exchange  on  New  York.    David  N.  Lowe.    Indorsed 
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as  follows:  George  Bliss  &  Company,  J.  H.  Woodworth." 
It  was  agreed  that  current  rates  of  exchange  on  New  York 
-were  one  and  one  fourth  per  cent  on  the  dollar.  Judgment 
for  plaintiffs,  and  defendant  appealed. 

T,  L.  Dickey^  for  the  plaintiff  in  error. 
R,  N.  Murray f  for  the  defendants  in  error. 

By  Court,  Walker,  J.  It  is  first  objected  that  the  instm- 
ment  read  in  evidence  yaries  from  that  described  in  the  dec- 
laration, and  should  have  been  excluded.  That  set  out  in  the 
special  count  is  described  as  payable  at  no  specified  place, 
whilst  that  read  in  evidence  is  payable  at  the  Kankakee 
Bank,  Illinois.  There  was  a  clear  and  material  variance  be- 
tween the  two  instruments.  A  note  payable  at  a  specified 
place  is  essentially  different  from  one  which  is  payable  gen- 
erally. It  has  been  repeatedly  held  that  a  note  described  in 
the  declaration,  without  any  place  of  payment,  is  not  sustained 
by  a  note  which  is  payable  specifically  at  a  place  named,  and 
that  such  a  variance  is  fatal:  Hodge  v.  FiUiSf  8  Gamp.  463; 
Sebree  v.  Dorr^  9  Wheat.  658.  This  instrument  should,  there- 
fore, have  beea  excluded  as  evidence  under  the  special  count. 

The  question  is  then  presented  whether  this  instrument  was 
admissible  under  the  common  counts  without  proving  a  con- 
sideration. Promissory  notes,  bills  of  exchange,  and  sealed 
instruments,  all  import  a  consideration,  and  when  they  form 
the  basis  of  an  action  a  consideration  need  neither  be  averred 
nor  proved,  but  it  is  not  so  with  other  instruments.  This  in- 
strument is  not  under  seal,  nor  is  it  a  bill  of  exchange.  Was 
it  a  promissory  note?  That  is  defined  to  be  ^'a  promise  or 
agreement  in  writing  to  pay  a  specified  sum,  at  a  time  therein 
limited,  or  on  demand,  or  at  sight,  to  a  person  therein  named,  or 
to  his  order,  or  to  the  bearer: "  Ch.  Bills,  516.  Bayley  on  Bills,  1, 
defines  a  promissory  note  to  be  a  written  promise  to  pay  money 
absolutely  and  at  all  events.  And  in  the  application  of  the  rule, 
the  doctrine  seems  to  be  adhered  to  with  entire  unanimity 
that  a  note  or  bill  must  be  for  a  si)ecific  sum,  or  at  least  for  u 
sum  tl^At  may  be  ascertained  by  computation,  independent  of 
all  extrinsic  evidence.  If  an  instrument  be  for  a  specified 
sum  of  money,  and  also  for  the  payment  of  something  else, 
the  value  of  which  is  not  ascertained,  but  depends  upon  ex- 
trinsic evidence,  it  would  not  be  a  bill  or  note.  Had  this 
promise  been  for  the  sum  of  money  named,  and  for  the  value 
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of  four  days'  labor,  no  one  would  have  supposed  it  to  be  a 
promissory  note,  because  proof  would  have  to  be  resorted  to 
for  the  purpose  of  ascertaining  the  value  of  the  labor,  and  con- 
sequently it  would  not  be  for  a  specified  sum  of  money.  Such 
a  promise  leaves  the  sum  agreed  to  be  paid  wholly  uncertain. 
We  know  that  the  current  rate  of  exchange  between  commei^ 
cial  points  is  fluctuating,  and  subject  to  constant  change, 
depending  upon  the  balance  of  trade  and  other  causes  incident 
thereto.  It  is  as  subject  to  fluctuation  as  the  value  of  labor  or 
the  price  of  grain,  cattle,  or  other  articles  of  property.  And 
it  has  never  been  held  that  a  court  may  judicially  fix  the 
price  of  any  of  those  commodities  independent  of  proof,  and 
yet  to  do  so  would  be  no  more  unreasonable  than  to  take  judi- 
cial notice  of  the  rate  of  exchange  between  different  commer- 
cial places.  We  are  aware  of  no  decision  that  has  ever  held 
that  a  court  may  take  notice  of  such  £euH»,  nor  has  any  decis- 
ion been  referred  to  which  holds  such  an  instrument  to  be  a 
promissory  note.  Nor  can  it  be  successfully  urged  that  cus- 
tom has  changed  the  law  and  rendered  such  instruments  valid 
promissory  notes.  These  instruments  owe  their  negotiability 
and  evidence  of  the  receipt  of  a  consideration  to  the  operation 
of  the  statute,  and  not  to  the  common  law.  Prior  to  the  adop- 
tion of  the  statute  of  Anne,  in  Great  Britain,  and  our  statute 
regulating  negotiable  instruments,  they,  neither  in  that  coun- 
try nor  in  this  state,  possessed  such  qualities.  And  under  the 
British  statute  they  must  be  for  the  payment  of  a  certain 
specified  sum  of  money,  and  so  under  our  statute,  and  not 
mere  mutual  agreements  or  covenants  to  have  that  effect 

Unless  the  instrument  declared  upon  possesses  all  the  quali- 
ties of  a  bill  or  note  or  be  under  seal,  if  declared  upon  specially, 
a  consideration  must  be  averred  and  proved,  or  if  offered  under 
the  common  counts,  it  must  be  proved  to  authorize  a  recovery. 
This  instrument,  being  a  simple  contract  not  under  seal,  and 
neither  a  note  nor  bill,  is  subject  to  all  the  rules  which  are  ap- 
plied to  other  simple  contracts.  When  it  was  offered  under 
the  common  counts,  as  it  imports  no  consideration,  to  authorize 
a  recovery,  a  sufficient  consideration  should  have  been  proved. 
When  offered  under  the  common  counts,  it  dispensed  with  no 
proof  that  would  have  been  required  under  a  properly  framed 
special  count.  It,  unlike  a  note  or  bill,  afforded  no  evidence 
of  either  money  lent,  advanced,  or  had  and  received  to  the  use 
of  the  plaintiff*. 

But  it  is  insisted  that  no  objection  was  made  when  it  was 
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offered  in  evidence  on  the  trial  below,  under  the  common  counts, 
and  all  objections  must  be  considered  as  waived.  When  the 
-defendant  permitted  it  to  be  read  without  objection,  he  must 
be  held  to  have  admitted  that  it  was  evidence,  and  that  it  was 
duly  executed,  but  not  that  it  was  sufBcient  evidence  to  war- 
rant  a  recovery.  It  certainly  was  evidence,  and  had  there  bebi\ 
further  evidence  of  the  consideration  upon  which  it  was  based, 
then  a  recovery  would  have  been  proper,  but  for  the  want  of 
puch  additional  proof,  the  defendant  may  be  held  to  insist  that 
the  evidence,  although  legitimate,  is  insufficient.  The  bill  of 
exceptions,  embodied  in  the  record,  states  that  it  contains  all 
the  evidence,  and  we  cannot  presume  that  there  was  any  proof 
of  a  consideration,  and,  in  its  absence,  the  court  erred  in  ren- 
dering a  judgment  in  favor  of  the  plaintiffs  below. 

The  rate  of  current  exchange  on  New  York  was  fixed  by 
agreement  of  the  parties,  and  proof  as  to  that  fact  was  thereby 
rendered  unnecessary.  The  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Breese,  J.  I  am  of  opinion  the  note  was  evidence  under 
the  common  counts,  and  negotiable  as  any  other  note. 


FaoMiasoBT  Non  must  bb  iob  Spicino  Sum:  See  eztanded  Doto  to 
Wixdey  y.  Sergeant,  14  Am.  Dec.  423;  Ranlan  v.  Sanders,  88  Id.  431,  and  note 
493;  note  to  FainMd  y.  OgdenOmrgh  eU.  R.  R.  Co.,  69  Id.  609. 

CrrAHOHS  or  Pbdicipal  Oasb.-— In  BUderback  v.  BurUngame,  27  HL  342, 
the  oonrt  overruled  the  principal  case  aa  to  the  point  whether  the  instroment 
■ned  on  was  evidence  withoat  proof  of  consideration.  "  We  ore  free  to  say/' 
■aid  the  conrt^  "on  more  mature  reflection,  that  8o  much  of  the  opinion  in 
that  caae  aa  decidea  that  the  instmment  there  presented  was  not  admissible 
under  the  common  coontsy  without  proving  a  consideration,  is  not  in  accord- 
unco  with  the  statute  quoted,  because  the  note  on  its  face  was  for  value  re- 
ceived, which  imports  prima/acie  a  consideration.  The  majority  of  the  oourt 
had  more  particularly  in  view  the  strict  commercial  law  applicable  to  such 
cases.  Tbia  instrument  was  evidence  under  the  statute  without  proving  a 
consideration."  So  it  was  held  in  HiU  v.  Todd,  29  Id.  103,  that  the  words 
'*  value  received "  import  a  consideration,  and  when  found  in  a  note,  they 
fully  sustain  the  averment  of  a  consideration  in  a  declaration.  A  negotxahle 
note,  it  was  said,  imports  a  consideration;  but  even  in  an  instrument  that 
does  not  import  a  consideration,  if  the  nutker  has  acknowledged  that  he  re- 
ceived value  for  its  execution,  there  is  on  the  face  of  the  instrument  evidenoe 
that  it  was  given  for  value,  until  the  maker's  admission  is  rebutted.  Thi% 
said  the  court,  was  the  extent  of  what  was  intended  to  be  decided  in  the  prin- 
cipal case.  And  in  Bopt  v.  J^frag,  I(i  105,  the  principal  case  was  referred 
to  on  this  point,  and  the  words  "  value  received  "  were  held  to  render  further 
proof  unnecessary,  unless  failure  of  consideration  was  put  in  issue  by  plea. 
As  to  the  point  that  a  promise  to  pay  a  sum  certain  *'  with  current  rate  of 
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«ichAagtt  "*  b  not  a  promissory  note,  the  prmci|Kd  ease  was  distiiigiushed  in 
im  V.  Todd,  29  HL  103;  CUnuer  v.  Stone,  Id.  116.  In  tiiase  cases  it  wai 
held  that  where  the  words  "with  exchange "  in  a  note  are  unmeaning  and 
can  be  rejected  as  snrplnasge^  they  do  not  affect  it  in  any  way.  For  example, 
a  note  purporting  to  bo  payable  "with  cnirent  rate  of  exchange,"  at  the  place 
where  it  is  drawn,  and  is  to  be  discharged,  is  payable  in  coin.  There  is  no 
exdiange  connected  with  it,  and  those  words  are  without  meaning  and  may 
be  rejected.  If  the  money  is  payable  with  exchange  en  a  distant  place,  how- 
ever, it  wonld  be  otherwise:  HUl  y.  Todd^  supra.  In  Nkkarsom  ▼.  Shddom, 
33  Id.  374,  it  was  held  that  where  a  note  expresses  no  uncertainty  as  to  the 
precise  sum  of  money  to  bo  paid  on  its  maturity,  it  is  so  £ar  good.  In  this 
case,  an  undertaking  to  pay  the  note,  with  ten  dollars  additional  for  attoniey*s 
fees,  provided  the  note  were  sued  on,  was  held  not  to  destroy  the  instrument 
as  a  promiaBory  note.  But  it  was  said  that  the  stipulation  in  the  principal 
case,  for  "current  rate  of  exchange  on  New  York,**  nuule  the  amount  due  by 
the  note  uncertain,  and  so  deprived  it  of  its  negotiability.  In  Childs  v.  La/Un, 
65  Id.  159,  the  principal  case  was  cited  to  the  point  that  a  note  payable  at  s 
spedfio  plaoe  is  essentially  diffiarent  from  one  which  is  payable  generally;  and 
that  a  count  upon  a  note  deacribed  therein  without  any  plaoe  of  payment  ii 
not  saitained  by  a  note  payable  specifically  at  a  place  named. 


Watson  v.  Beissio. 

[24  Xluhois,  0LJ 

CoUBiT  OV  Law  MAT  SXEBODB  BqUITABLB  JlTRDDICnOK    OTKB    EZBCOTIOS 

ov  TIB  Own  Judomxhts  and  process,  but  will  refrain  from  doing  so  when 
from  any  circumstance  it  cannot  do  as  complete  justice  as  could  a  court 
of  equily. 

'AFFIDaVIT  CANNOT  BB  UbKD  IN  CaUSB  UNUESS  It    D  PBOPEBLT  EnTITLKD; 

and  the  title  should  bo  of  the  cause  in  which  it  is  to  be  used.  For  ex- 
ample^ an  affidavit  entitled  "Charles  Reissig  t.  AUnann  Watson  et  aL* 
cannot  be  considered  in  the  cause  of  "Charles  Reiisig  vs.  Alonao  Watson 
etaL" 

JUDQMXNT  DbBTOB's  RiOHT  07  RbDBKFTION  IS  NOT  SUBJBOT  TO  BB  LbVTBD 

ON  and  sold  under  another  execution  against  him  within  the  year  allowed 
for  redemption. 
Satisfaotion  Entbred  under  Void  Sale  should  bb  Vaoatbd  and  Set 
AaiD^  and  another  execution  issued  to  the  judgment  creditor. 

Charles  REissia  brought  two  soits  against  Alonzo  Wataon 
and  Peter  Northup.  Judgment  was  confessed  and  execution 
issued  in  each  case  separately.  Defendants  had  owned  ccrtaiu 
lots  of  landy  which  had  already  been  sold  under  execution. 
This  w;as  now  again  levied  on,  sold,  and  plaintiff  became  the 
purchaser;  and  satisfaction  was  entered.  Plaintiff  afterward 
moved  to  set  aside  the  sales  and  to  have  the  judgments  de- 
clared unsatisfied.  He  had  given  notice  of  the  motion,  accom- 
panying the  same  with  two  affidavits,  bearing  title  *'  Charles 
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Beisfflg  V.  Alanson  Watson  et  al."    The  court  granted  the  mo- 
tion, and  defendants  took  the  case  up  on  a  writ  of  error. 

Mather.  Taft^  and  King^  for  the  plaintiff  in  enor. 

Cavetitri^  ana  RouiUree^  Ua  the  defendant  in  error. 

By  Court,  Gaton,  C.  J.  The  law  is  too  well  settled  to  admit 
of  discussion  that  a  court  of  law  may  exercise  an  equitable 
jurisdiction  over  the  execution  of  its  own  judgments  and  pro- 
cess, but  it  does  not  follow  that  it  will  always  exercise  such 
jurisdiction,  and  indeed  it  will  refrain  from  doing  so,  when, 
from  any  circumstance,  it  cannot  do  as  complete  justice  as 
could  a  court  of  equity,  but  will  leave  the  parties  to  seek  relief 
in  that  court.  We  shall  see  whether  this  record  presented 
such  a  case  as  justified  the  court  of  law  in  exercising  such  an 
equitable  jurisdiction. 

The  objection  which  is  urged  to  the  consideration  of  the  affi- 
davits which  were  read  upon  the  first  motion  is  well  taken. 
Those  affidavits  were  not  properly  entitled,  and  for  that  reason 
should  not  have  been  considered  by  the  court  below,  and  can- 
not be  considered  by  this  court. 

An  objection  is  also  taken  to  the  sufficiency  of  the  notice  to 
Freer  to  appear  and  resist  that  motion  to  set  aside  the  sale 
and  satisfaction  of  the  judgment.  If  that  notice  was  insuffi- 
cient, and  for  that  reason,  as  well  as  for  the  defect  in  entitling 
the  affidavit,  the  court  improperly  and  erroneously  granted  the 
order,  the  whole  merits  of  the  case  come  up  on  the  motion  to 
vacate  that  order,  and  we  may  address  ourselves  at  once  to  the 
inquiry  whether  such  facts  appeared  on  the  hearing  of  this  last 
motion  as  were  sufficient  to  sustain  and  justify  the.  order  which 
had  been  made,  and  which  was  then  sought  to  be  set  aside. 
The  facts  may  be  stated  in  a  very  few  words.  The  property 
had  been  previously  sold  on  the  Savage  execution,  and  there 
only  remained  in  the  judgment  debtor  a  right  of  redemption. 
This  was  levied  upon  and  sold  by  virtue  of  this  execution,  anr? 
bid  in  by  or  for  the  judgment  creditor,  and  upon  that  bi  1, 
and  for  that  consideration,  satisfaction  of  the  judgment  and 
execution  was  entered.  And  whether  this  sale  and  satisfaction 
should  be  set  aside  was  the  real  question  to  be  determined. 

In  the  case  of  Merry  v.  Bostwickj  13  111.  398  [64  Am.  Dec. 
434],  it  was  decided  by  this  court,  for  reasons  which  we  think 
entirely  satisfactory,  that  the  right  of  redemption,  which  is  by 
our  statute  vested  in  the  judgment  debtor  for  twelve  months 
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.1  fter  a  Bale  of  real  estate  under  a  decree  or  an  etzeoution,  is  not 
tiljcct  to  be  levied  upon  and  Bold  by  virtue  of  aaotharexecatioD 
against  the  judgment  debtor.  Hence  this  levy  and  sale  con* 
ferred  no  right  or  title  to  the  purchaser.  It  was  entirely  vmd, 
and  the  satisfaction  was  entered  without  any  shadow  of  con> 
sideration  whatever.  In  such  a  case,  it  was  not  only  proper 
but  it  was  the  duty  of  the  court  to  set  aside  or  vacate  tiie  entiy 
of  satisfaction,  and  to  issue  another  execution  under  which  the 
judgment  creditor  might  redeem  from  any  sale  where  the  law 
would  permit  it,  or  otherwise  seek  a  reiJ  satisfaction  of  his 
judgment.  The  order  of  the  court  below  is  afiSzmed. 
Order  affirmed. 


BnounoN  at  Common  Law  Opsbatsd  oklt  on  Liqal  Riqris  umI 
titl6%  and  not  on  equitable  estates:  8hUe  v.  Harder^  24  Am.  Dec.  427.  And 
it  has  been  held  in  this  conntry  that  equitable  interests  are  not  liable  to  eze- 
oation:  See  cases  in  note  to  case  jnst  dted,  p.  436;  Oombt  y.  Tciung*s  Widom,  2S 
Id.  225;  note  to  same  231.  So  in  Merry  v.  Bottwidt,  54  10.  434,  it  is  held, 
as  m  the  principal  case,  that  a  judgment  debtor's  right  to  redeem  prop- 
erty sold  on  execution  cannot  be  sold  under  execution;  and  see  note  to  sams^ 
citbig  the  principal  case.  On  the  other  hand,  in  Maryland  it  is  held  Hut 
equitable  interests  in  realty  may  be  taken  and  sold  on  execution:  Combt  t. 
/brdois  22  Id.  239. 

Tkb  fbingxpal  case  was  gtrd  in  each  of  the  following  authoritiea,  and 
to  the  point  stated:  A  court  of  law  may  exercise  equitable  jurisdiction  over 
the  execution  of  its  process,  so  as  to  set  aside  a  sale  of  land  which  was  never 
advertised  as  required  by  law:  Modon  v.  Thonuxs,  24  lU.  285.  If  a  sheriff  is 
about  to  proceed  under  several  executious  in  his  hands,  contnuy  to  law,  the 
court  out  of  which  the  process  issued,  on  motion  for  that  purpose^  can  cor- 
rect the  wrong,  and  force  him  into  the  right  path,  and  it  can  also  exercise  an 
equitable  jurisdiction  over  the  execution  of  its  own  judgments  and  process} 
ChUtenden  v.  Bogen,  42  Id.  99.  Where  a  judgment  creditor,  in  endeavoring 
to  redeem  from  a  prior  execution  sale,  pays  the  redemption-money  and  pro- 
cures the  levy  to  be  indorsed  upon  his  execution  before  the  expiration  of  the 
year  allowed  to  the  debtor  to  redeem,  he  proceeds  irregularly;  but  if  the  sale 
under  such  levy  is  not  made  until  after  the  expiration  of  the  year,  the  debtor 
not  having  redeemed,  and  the  purchaser  acquiesces,  waives  the  irregularity 
of  the  premature  redemption  and  levy,  and  receives  the  redemption-money, 
the  judgment  creditor  cannot  challenge  the  redemption.  Nor  is  this  ruling  a 
departure  from  the  prine^al  case  or  from  Mtrry  r.  Bottwiek,  13  Id.  398,  in  hold- 
ing that  the  judgment  debtor's  right  of  redemption  within  the  year  cannot  be 
levied  upon  and  sold  under  execution.  To  permit  this  would  destroy  hie 
right  to  redeem,  which  is  intended  to  be  personal  and  exdnsive  in  him  during 
the  twelve  months:  Blair  v.  ChtambUn,  39  Id.  526.  A  ri^t  to  redeem  cannot 
be  sold  on  execution;  the  sale  of  such  an  intersst  oonfen  no  right  or  title  te 
the  pnrefaaser,  and  is  Toid:  Cookr.  {%  <ifChieago,  57  Id.  260. 
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Illinois  Central  R.  R  Co.  v.  Copeland* 

[21  lUWOIB,  SSSL] 

OwisbovTbuvb  Loctbt  Baiuuuj>  CoMPAKTMATTmirr  ASTomOov- 
TKNTi  and  the  Iom,  bat  not  as  to  the  value  thereof;  and  so  oan  the  own- 
er's wife  in  all  cases  where  her  husband  can  be  a  witness. 

Yaluz  of  Abticles  or  Baooaob  Lost  bt  Railroad  Company  mat  bi 
Provkd  bt  Dbalbb  in  such  articles  from  a  deecription  giren;  or  the 
jurors  may  hare  a  proper  measure  of  damages  in  their  own  knowledge  of 
▼aluea. 

DiCLABATibN  rOB  LosT  Baoqaos  kxid  hot  Stats  that  the  owner  waa  a  pas- 
senger on  the  road  with  the  baggage. 

&AILBOAD  BaGOAOS-CHECK  IS  EtIDBKCB  THAT  BaOGAOB  HAS  BEEN  DELiyiRBD 

to  the  railroad  company  and  of  the  owner  being  a  passenger. 
Bake  Bills  to  Rkasokablb  AMomiT  mat  bb  Gonbidebid  Baqoao^  and 

when  carried  in  a  trunk  and  lost,  their  Tulue  may  be  reooyered. 
Railboab  Compant  Sbllino  Tickets  avd  Chbokiiio  Baooaob  oyer  m 

OwiT  AND  Othxb  Linbs  is  liable  for  loss  of  baggage  any  where  upon  the 

route. 

Il£NiiY  C.  CopsLAND,  plaintiff,  delivered  a  trunk  to  defend- 
ant to  be  carried  from  Chicago  to  St.  Louis,  and  received  a 
•check  therefor.  The  trunk  was  lost,  and  plaintiff  brought 
«uit  for  the  value  of  its  contents.  Against  defendant's  objec- 
tion the  depositions  of  plaintiff  and  his  wife  were  read  in  evi- 
dence. These  stated  the  articles  which  the  trunk  contained, 
and  affixed  a  value  to  each.  The  opinion  sufficiently  states 
the  other  facts.  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

Stuart  and  Ayer^  for  the  appellant. 

Scate$f  MeAUisteTf  and  Jewetif  for  the  appellee. 

By  Court,  Brbbse,  J.  .The  appellant  makes  the  following 
points  on  this  record:  ''  1.  The  deposition  of  the  plaintiff  and 
his  wife  was  improperly  admitted  on  the  trial;  2.  The  testi- 
mony of  the  plaintiff  and  his  wife  was  improperly  admitted  as 
evidence  of  the  delivery  of  the  trunk  alleged  to  have  been  lost, 
and  of  the  value  of  its  contents;  3.  Bank  bills  carried  in  a 
passenger's  trunk  are  not  ^baggage;'  and  without  notice  to 
the  carrier,  and  in  the  absence  of  fraud,  the  carrier  will  not  be 
liable,  in  case  of  loss,  for  their  value;  4.  The  liability  of  the 
•defendant  as  a  common  carrier  did  not  extend  beyond  its  own 
route,  and  the  safe  delivery  of  the  baggage  to  the  next  carrier, 
imless  the  plaintiff  proves  a  special  contract  extending  its  gen* 
'Oral  liability;  5.  The  defendant,  as  a  common  carrier,  is  re- 
stricted to  tiie  powers  defined  in  its  charter,  and  is  incompetent 
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to  contract  for  the  trauBportation  of  goods  beyond  the  terzninn» 
of  its  route." 

This  court  has  said,  in  Parm/eUe  y.  MeNvUy^  19  111.  558,  and 
in  Davis  v.  Michigan  etc.  R.  R.  Co,^  22  Id.  278,  and  in  the  case 
of  the  lUirwis  Cent.  R.  R.  Co.  v.  Taylor,  24  Id.  323,  that  the 
owner  of  the  trunk  containing  baggage  can,  from  the  necessity 
of  the  case,  prove  the  contents  of  the  trunk,  but  not  their  value; 
and  00  can  the  wife,  in  all  cases  where  her  husband  can  be  such 
witness.  This  rule  is  repudiated  in  some  of  the  states,  and  it 
can  only  be  defended  on  the  alleged  necessity  of  the  case.  We 
have  always  endeavored  to  restrain  the  rule  within  the  narrow- 
est possible  limits,  and  to  caution  juries  when  they  receive  snch 
testimony. 

We  have  allowed  the  interested  parties  to  go  so  far  as  tr 
prove  the  contents  and  loss,  but  not  the  value  of  the  articles^ 
As  we  said,  in  Davis  v.  Michigan  etc.  R.  R.  Co.,  s%ipra,  by  a  d<^ 
BcriptioQ  of  the  articlesy  any  dealer  in  such  articles  can  estab- 
lish their  value,  so  that  there  is  no  necessity  for  the  evidence 
of  the  owner  on  that  point.  There  is  other  evidence  in  every 
town  and  dty  in  the  state  quite  accessible  to  the  party;  and 
the  jurors  themselves,  when  the  property  is  described,  may 
have  a  proper  measuro  of  damages  in  their  own  knowledge  of 
values.  Such  portion  of  the  deposition  as  went  to  prove  the 
value  of  the  articles  should  have  been  rejected  by  the  court. 
But  it  is  contended  the  whole  deposition  should  have  been  re- 
jected, because  the  rule  is  confined  to  the  baggage  of  a  passen- 
ger traveling  on  the  road,  and  there  is  no  averment  in  the  dec- 
laration that  the  plaintiff  was  such  passenger.  We  do  not 
consider  this  a  valid  objection.  That  these  parties  were  pas- 
sengers on  the  road  can  be  proved,  if  thero  be  no  averment  of 
that  hd,  and  is  proved  by  the  check  and  ticket 

In  dedaring  for  lost  baggage,  it  is  not  indispensable  that  it 
should  be  alleged  the  owner  was  a  passenger  on  the  road 
with  the  baggage.  A  check  is  not  only  prima  facie  evidenoe 
that  the  baggage  was  delivered  to  the  company,  and  so  in- 
tended, but  it  is  also  evidence  that  the  party  holding  it  has 
purohased  the  rights  of  a  passenger.  This  fact,  though  not 
alleged  ia  the  declaration,  could  be  proved  by  the  check  and 
tickets.  The  fact  that  it  is  the  usage  of  the  company  to  give 
out  no  check  for  a  passenger's  baggage,  until  a  regular  ticket 
for  the  trip  is  exhibited  by  the  owners  or  custodian  of  the  bag- 
gage, makes  the  check  evidence  of  his  being  a  passenger.  The 
check  itself  proves  that  the  baggage  was  to  go  from  Chicago  to^ 
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&t.  Louis  via  the  Terra  Haute,  Alton,  and  Si.  Louis  rail- 
road, running  in  connection  with  the  Illinois  Central  railroad, 
and  this  would  he  implied  from  the  check  and  ticket;  and  it 
will  be  presumed,  as  the  plaintiff  held  them,  that  he  owned 
them. 

ThiB  disposes  of  the  first  two  points.  In  Davis  v.  Michigan 
etc.  R,  R,  Co.^  22  HI.  278,  this  court  said  that  a  trunk  was  no 
place  to  cany  so  large  an  amount  of  money  in  it,  as  was 
claimed  by  the  plaintiff,  unless  it  was  in  gold  or  silver,  and 
that  the  sum  was  unreasonable  (four  hundred  and  thirty-nine 
dollars)  for  traveling  purposes.  It  has  been  held  by  some 
courts  that  a  sum  necessary  for  traveling  purposes  may  be 
properly  carried  in  a  baggage  trunk,  and  the  company  need 
not  be  informed  of  it.  The  court  properly  instructed  the  jury 
in  this  case  that  the  bank  bills  might  be  considered  baggage. 

Upon  the  remaining  points,  we  are  satisfied,  under  the  tickets 
issued  by  this  company,  their  liability  as  common  carriers  ex- 
tend fixxm  Chicago  to  St.  Louis,  no  matter  how  many  interven- 
ing routes  there  may  have  been.  The  presumption,  from  the 
check  and  ticket,  is,  they  were  running  in  connection  with 
such  routes. 

Redfield,  in  his  treatise  on  the  law  of  railways,  p.  242,  says 
where  different  raUways,  forming  a  continuous  Une,  run  their 
cars  over  the  whole  line,  and  sell  tickets  for  the  whole  route,  and 
check  baggage  through,  an  action  lies  against  either  company 
for  the  loss  of  baggage. 

The  English  rule  on  this  subject  is  well  settled.  The  courts 
of  that  country  regard  parties  who  receive  goods,  and  book 
them  for  a  certain  destination,  as  carriers  throughout  the  en- 
tire route.  The  first  case  in  which  this  position  was  assumed 
was  the  case  of  Muschamp  v.  La/acaster  etc,  R^y  Co.y  decided  in 
the  court  of  exchequer  in  1841,  and  reported  in  8  Mee.  &  W. 
421.  The  rule  established  in  that  case,  as  we  have  stated  it, 
has  never  been  departed  firom,  but  reinforced  whenever  a  fit 
occasion  presented,  and  has,  in  fact,  been  extended  to  goods 
received  and  booked  for  points  beyond  the  limits  of  England: 
Crimck  v.  London  etc.  Ry  Co.y  25  Eng.  L.  &  Eq.  287;  and  has 
'been  recognized  by  every  court  in  Westminster  Hall:  Watson 
V.  ArnbergaU  etc.  Ry  Co.,  3  Eng.  L.  &  Eq.  497. 

The  courts  of  this  country  have,  some  of  them,  doubted  this 
rule,  preferring  to  hold,  when  goods  are  delivered  to  a  carrier, 
marked  for  a  particular  place,  but  uuaccompanied  by  any  other 
directions  for  their  transportation  and  delivery,  except  such  as 
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might  be  inferred  from  the  marks  themselves,  the  carrier  is 
only  bound  to  transport  and  deliver  them  according  to  the 
established  usage  of  the  busmess  in  which  he  is  engaged, 
whether  that  usage  was  known  to  the  party  from  whom  they 
were  received  or  not,  and  that  no  implication  arises  of  any 
further  liability.  To  this  effect  are  Van  Santvoard  v.  St.  John^ 
6  Hill,  157;  Fatmen*  and  Mechanics^  Bank  v.  Champlain  Tran9- 
portation  Co.j  18  Vt.  140;  S.  C,  28  Id.  186  [66  Am.  Dec.  68]; 
Hood  V.  New  York  etc.  Ry  Co.j  22  Conn.  1  and  602;  NaUing 
y,  Connecticut  River  Railwayy  1  Gray,  502. 

It  is  not  necessary,  perhaps,  for  this  court  to  express  any 
opinion  on  this  point,  as  it  does  not  arise  in  this  case,  but  we 
may  say  we  are  inclined  to  yield  to  the  force  of  the  reasoning 
of  tiie  English  courts  on  principles  of  public  convenience,  if  no 
other,  and  to  hold,  when  a  carrier  receives  goods  to  carry, 
marked  br  a  particular  place,  he  is  bound  to  carry  to  and  de- 
liver at  that  place.  By  accepting  the  goods  so  marked,  he 
impliedly  agrees  so  to  do,  and  he  ought  to  be  answerable  for 
the  loss. 

In  this  case,  we  hold  the  ticket  and  the  check  given  by  this 
company,  and  produced  in  evidence,  imply  a  special  under- 
taking to  carry  the  passenger  by  Mattoon  to  St.  Louis,  via  the 
Terre  Haute  and  Alton  railroad,  and  his  baggage  also.  The 
ticket  ia  what  is  known  as  a  through-ticket,  and  the  check 
denotes  that  the  baggage  is  checked  through  from  Chicago  to 
St.  Louis,  and  both  inform  the  passenger  that  the  Illinois 
Central  Railroad  Company  has  running  connections  with  the 
Terre  Haute  and  Alton  road,  and  that  they  can  and  will  de- 
liver the  passenger  and  baggage,  by  means  of  this  connection, 
at  St.  Louis.  The  ticket  and  check  are  both  issued  by  the 
Illinois  Central ;  they  are  the  evidences  of  the  contract  made  with 
them,  and  in  effect  speak  this  language:  If  you  will  buy  this 
ticket,  we  will  carry  you  safely  to  St.  Louis,  and  your  baggage 
also.  The  terminus  of  our  road,  by  means  of  our  connections 
with  the  Terre  Haute  and  Alton  road,  is  at  St.  Louis,  and  we 
guarantee  to  you  your  safe  arrival  there  with  your  baggage, 
you  having  no  further  care  or  concern  about  it,  whether  we 
run  our  own  cars  through,  or  take  those  of  the  other  road  at 
the  point  of  intersection;  you  pay  through,  and  you  and  your 
baggage  shall  be  carried  through.  This  is  the  contract  evi- 
denced, as  we  think,  by  the  ticket  and  check.  There  are  three 
tickets  on  a  small  sheet  of  paper,  all  connected  together,  and 
all  headed  '^  Illinois  Central  Railroad,"  thereby  implying  thai 
they  are  issued  by  that  company. 
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The  first  informs  the  purchaser  that  this  company  carries 
passengers  througli  to  St  Louis,  by  the  words  "  From  Chicago 
to  St.  Louis."  The  second  ticket  informs  him  that  he  has 
paid  his  passage  to  the  Illinois  Central  company,  to  Mattoon; 
and  the  third,  that  he  has  paid  to  the  same  company  his 
passage  from  Mattoon  to  St.  Louis,  via  the  Terre  Haute  and 
Alton  railroad.  The  last  ticket  is  preserved  by  the  Terre 
Haute  and  Alton  Railroad  Company,  as  evidence,  in  their  set- 
tlement with  the  Illinois  Central,  that  the  former  company 
has  carried  a  passenger  for  the  latter  company  on  their  road, 
from  Mattoon  to  St.  Louis.  So  it  is  with  the  baggage  check. 
It  is  a  through-check,  and  the  Illinois  Central,  by  issuing  it, 
make  themselves  responsible  for  the  loss  of  the  baggage  indi- 
cated by  the  check. 

It  can  make  no  difference,  we  apprehend,  whether  the  passen- 
gers and  baggage  changed  cars  at  Mattoon  or  not.  The  passen- 
gers can  rely  on  their  tickets  and  checks,  and  hold  the  niinois 
Central  accountable  for  loss  or  damage.  We  think  the  evi« 
dence  is  strong  enough  to  imply  a  special  undertaking  by  the 
defendant  to  carry  this  passenger  and  his  baggage  through 
from  Chicago  to  St.  Louis,  and  pro  hoc  vice  the  Terre  Haute 
and  Alton  road  was  the  defendant's  road. 

But  the  appellants  insist  that  the  company  has  no  chartered 
power  to  enter  into  such  arrangements,  and  make  such  con- 
tracts, and  the  case  of  Hood  v.  New  York  etc.  R.  R,y  22  Conn. 
610,  S.  C,  24  Id.  482,  is  cited. 

We  have  not  examined  to  see  if  that  case  has  not  been  over- 
ruled by  the  court  deciding  it,  in  some  subsequent  case;  but 
be  that  as  it  may,  the  court  seemed  to  have  overlooked  the 
consideration  that  in  all  legislative  grants  many  things  must 
of  necessity  be  taken  by  implication,  as  necessary  to  the  en- 
joyment of  the  grant  itself.  The  grant  to  the  Illinois  Central 
was  to  construct  and  operate  a  railroad  from  Chicago  to  Cairo, 
and  to  cross  and  intersect  other  roads,  not  for  the  benefit  of 
the  company  alone,  or  its  stockholders,  but  for  the  benefit  of 
the  public,  and  for  the  accommodation  of  the  immense  traffic 
and  commerce,  of  which  this  state  might  reasonably  be  ex- 
pected to  become  a  most  important  theater.  Hence,  by  con- 
fining the  road  to  a  simple  traffic  between  the  termini  and 
points  directly  on  its  route,  the  country  remote  from  its  direct 
line  would  be  benefited  in  a  very  trifling  degree,  or  not  at 
all,  if  these  quasi  partnerships  with  other  roads  were  not  al- 
lowed.   The  great  object  of  their  charters  could  not  be  accom- 
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plished  if  they  were  bo  restrictedi  and  it  may  well  be  deemed 
an  indispenaable  incident  to  the  powers  ezpieealy  granted. 
The  object  to  be  attained  is  within  the  general  objects  of  their 
incorporation.  They  are  instrumentalities  of  commerce  and 
of  trade,  in  which  the  entire  public  are  interested,  and  which 
are  essential  to  their  prosperity.  But  be  this  as  it  may,  the 
legislature  of  this  state  passed  an  act  entitled,  ''An  act  to  en- 
able railroad  companies  to  enter  into  operative  contracts,  and 
to  borrow  money:"  Dl.  Private  Laws,  185&,  p.  304;  by  the 
provisions  of  which,  such  running  connections  are  expressly 
authorized.  Bven  without  this  act^  we -should  feel  no  disposi- 
tion to  deny  the  power. 

For  the  reasons,  however,  which  we  have  giveoy  the  judg* 
ment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

LuBnjTT  ov  Rin.HftAD  CoMFjjsoB  aa  TKBOuoH^anmuoBi  Am  ooa 
GoNNionNO  LiNiS!  See  Bart  ▼.  Jim$mharA  8.  R,  R.  Cbu,  69  Am.  Deo.  447; 
Ccartior  ▼.  PedB^  87  Id.  604;  Spragm  ▼.  SnMk,  70  Id.  424^  and  mOmML  m- 
thoritiM  in  notes  to  those  oaaes;  also  extended  note  to  Welb  t.  Thoma§,  7S 
Id.  230-247,  on  oonneoting  lines  of  carriers  or  railways. 

MoMKT  OB  Valuable  Mbrchandisb  Oabbued  in  Tbavbloki  TmanM  as 
Baggaoi:  See  note  to  Oratige  Co.  Bank  t.  Btwon^  24  Am.  Deou  129^  aadapto 
137;  Ckimdm  <6  Amboy  etc.  R.  B.  Co.  t.  BMmft  ^  U.  481;  .FTsftifagi  ▼. 
Wuiem  etc  B.  B,  Cx,  71  Id.  156. 

Baooaob  Ghiokb  as  BvmENOB:  See  DOl  r.  AwA  OaroBm  A  B.  Cix,tt 
Am.  Deo.  407. 

OwKBB  ov  Lost  Tbubx  as  Wrnms  to  Pbotb  m  Cmnnss  Bss  JjIt. 
8€mlh  CantbM  B.  B.  Co.,  62  Am.  Dea  407,  and  note  409. 

Mbasubb  ov Damaob  vob  Lost  Baooaob:  See  DiUr,  8mA  OopofisftX  JL 
Ck,  62  Am.  Deo.  407. 

Thb  tbivgipal  cask  was  cttbd  in  each  of  the  f oUowinig  antlioriHes»  and  te 
the  point  stated:  When  n  carrier  xeoeiyes  goods  to  carry,  marked  for  n  par* 
tioular  place,  he  is  boond  to  carry  to  and  deliTer  at  that  plaoe:  IWmok  ObkL 
B.  B.  Co.  ▼.  Johnaon,  34  HL  394.  Although  the  cases  eLsewfaero  an  not 
harmonioas,  the  rale  adopted  and  nnif ormly  adhered  to  in  this  state  i%  the 
acceptance  of  goods  delivered  for  carriage^  marked  to  a  point  beyond  the 
terminus  of  the  carrier's  lines,  will  be  oonstraed,  prhna/aeSe,  as  a  oontnet  for 
through  transportation.  Notwithstanding  the  goods  may  be  tinu  marked, 
the  carrier,  by  express  oontraot,  may  limit  its  obligation  to  eairy  safely  over 
its  own  lines,  or  only  to  points  reached  by  its  own  oairiages^  and  for  safe 
storage  and  deUTery  to  the  next  carrier  in  the  route  beyond.  A  elaiiae  in  the 
receipt  given  to  the  owner  for  the  goods,  restricting  tiie  carrier's  obltgationt 
in  this  respect,  if  understandingly  assented  to  by  the  shipper,  will  as  efliseta- 
ally  bind  him  as  though  he  had  signed  it.  What  the  contract  between  the 
shipper  and  the  carrier  is,  is  a  matter  of  evidence:  Brie  B*f  Ca  v.  IFaeosE^  84  Id. 
241,  in  which  not  only  the  principal  case  but  numerous  other  cases  are  cited. 
It  is  the  common-law  rule  that  when  a  carrier  receives  goods  to  oarry,  marked 
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for  a  particular  place,  ha  is  bound  to  carry  to  and  deUTer  at  thiitphcei.  Hm 
first  Kngliah  case  which  adopted  it  waa  that  cUTufcAamp  ▼.  Xoncoiferiry  €bi« 
8  liee.  ft  W.  421.  And  the  Illinois  court  first  ezpreHed  a  preference  for  tlda 
fide  in  the  principal  case,  where  it  was  said  that  the  consideration  d  pnblio 
convenience  had  wei^t  with  the  court  in  determining  npon  the  adoption  of 
the  rule;  and  that  the  received  doctrine  among  the  courts  of  this  coontry 
nii^tbe  said  to  he,  that  the  carrier  was  not  responsible  beyond  his  own  route, 
except  npon  his  special  nndertaking  so  to  be  liable:  MUwankee  d6  8t  Poui  Ifp 
Cb.  ▼.  ^91110,  74  OL  200;  lUkioit  OaH.  B.B.C0.T.  Frcmhmixrg.  54  Id.  88. 
ln.AdamBBaejpTet$(kkY.Haiym»t4llldL9L  Inaaaotionof asnimfMiCtorecofer 
for  a  lost  tmnk,  it  was  said  that  the  general  mice  of  evidence  ezdnde  partiea 
to  the  record,  and  persons  having  an  interest  in  the  result  of  the  suit  from 
testifying.  But  from  the  necessity  of  t)^  case^  an  exception  has  obtained  in 
lavor  of  persons  who  have  lost  baggage  intrusted  to  a  oomnmB  carrier.  It 
hai^  however,  never  been  regarded  as  a  rule,  or  extended  beyond  that  par^ 
ticular  daao  of  caaes.  And  the  principal  caae  was  dted  to  the  point  thai 
courts  always  receive  such  evidence  with  cautum,  and  endeavor  to  restrain 
the  rule  within  the  nairowest  limiti,  and  to  oantion  Jnriss  wfaoi  tkay  rsodf« 
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fM  iLXJiroii^  Ml] 

AOV  SCBMITRD   TO    PlOFUl    fOB    RaXOIGAXIOII    AlTD    ARBOVBD  MAT 

AimnnD  by  the  legislature  without  submitting  the  amendment  to 
HouxBB  ov  Bahk  Boui  mat  PnaoHT  Thbk  ioe  Patmutt  as  an  aggregated 

sum,  snd  the  bank  is  bound  to  pay  them  as  a  single  obligation. 
iMsmuauBM  MAT  Chavob  Mobb  ow  BinoiODio  OBLioAnoiv%  wfcethei  of  in- 
or 


Ths  opinion  states  the  fitcta 

<7.  Htielieockj  for  the  appellant 

Walker  J  Van  Armauj  and  Dexterj  for  the  appeUees* 

By  Conrt,  Caton,  C.  J.  The  decree  in  thia  cause  will  be 
a£Brmed,  for  the  reasons  assigned  by  the  chief  justice  of  the 
raperior  court  of  Chicago,  when  he  rendered  the  decree  from 
which  this  appeal  is  taken,  whose  opinion  is  adopted  as  the 
opinion  of  this  court  We  do  not  understand  that  opinion  as 
extending  the  right  of  the  legislature  to  amend  the  banking 
law  beyond  the  rule  laid  do¥m  by  this  court  in  the  case  of  the 
Bank  of  the  BepvMic  y.  HanUUon  Cotm^y,  21  III.  63,  within 
the  limits  of  which  we  must  be  understood  as  confining  our- 
eelves. 

Opinion  of  Wilson,  C.  J.,  of  the  sui)erior  court:  The  com- 
plainant is  a  corporation,  organised  under  the  general  banking 
law  of  this  state,  passed  in  1861,  and  established  at  Fairfield, 
in  this  state. 
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On  the  twelfth  of  October,  1869,  the  defendants,  Messrs. 
Adsit  and  Willard,  being  joint  owners  of  five  hundred  dollars  in 
the  notes  of  said  complainant,  caused  them  to  be  presented  to 
the  president  of  the  bank  by  a  notary  public,  at  the  bank, 
daring  business  hours,  and  redemption  demanded  of  the  same 
in  the  legal  coin  of  the  United  States.  The  president  offered 
to  redeem  the  bills  one  by  one,  separately,  but  refused  to  redeem 
the  package  as  one  obligation,  and  thereupon  the  notary  pro* 
tested  the  package  for  non-redemption*    ' 

The  protested  bills  were  presented  to  the  auditor  of  public 
accounts  by  the  defendants,  whereupon  the  auditor  gave  notice 
to  the  president  of  the  complainant  bank  to  pay  said  bills, 
with  interest,  and  as  required  by  law;  and  the  bill  charges 
that  the  auditor  is  about  to  sell  its  stocks,  and  call  in  its 
circulation,  and  prays  an  injunction. 

One  ground  upon  which  the  complainant  insists  for  main- 
taining the  injunction  by  a  decree  making  it  perpetual  is,  that 
the  act  of  1857,  amending  the  act  of  1861,  is  unconstitutional 
because  it  was  not  submitted  to  the  people. 

It  is  contended  that  as  by  the  constitution  the  original  law 
was  submitted  to  the  people  and  became  a  law  by  their  ap- 
proval, no  law  amending  or  in  any  manner  affecting  the  cor- 
porations organized  under  it  can  be  in  force  and  operation 
without  a  like  submission  to  and  approval  by  the  people. 

That  this  position  is  not  maintainable  has  been  reoently  de> 
cided  by  the  supreme  court  in  a  very  able  opinion  by  the  chief 
justice,  and  although  the  court  has  expressed  no  opinion  in 
relation  to  other  provisions  of  the  amendatory  acts  than  those 
involving  the  question  before  them,  they  have  decided  that  the 
act  of  1851  is  amendable  by  the  legislature  without  being  sub- 
mitted to  the  people.  It  does  not  follow,  however,  that  every 
amendment  the  legislature  may  make  is  constitutional,  for, 
like  all  other  laws,  they  may  embrace  ccHistituticmal  and  un- 
constitutional provisions. 

The  question,  therefore,  is,  whether  the  particular  provision 
upon  which  the  claim  of  the  bill-holders  rests,  is  unconstitu- 
tional. The  grievance  of  the  complainant  is,  th  he  was  not 
allowed  to  redeem  the  bills  presented  separately,  instead  of 
redeeming  them  all  at  once  as  a  single  obligation. 

So  fiEur  as  I  am  advised,  the  uniform  custom  in  all  well-reg- 
ulated banks  is  to  redeem  bills  presented  together  as  a  single 
obligation,  and  it  is  also  the  common-law  rule,  independent  of 
the  statute.    This  precise  question  arose  and  was  decided  id 
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the  case  of  the  Suffolk  Bank  y.  Lincoln  Banky  8  Mason,  1. 
Judge  Stoiy,  in  his  opinion,  says:  ''It  has  heen  intimated  that 
each  bank  bill  should  have  been  separately  presented  for  pay- 
ment and  separately  paid.  But  there  is  no  foundation  in  law 
for  that  8uggesti<m.  The  holder  had  the  right  to  denumd  the 
whole  at  once  as  an  aggr^;ate  sum,  and  the  bank  was  bound 
to  pay  the  whole.  Then,  as  there  was  a  due  demand,  and  no 
money  to  the  amount  paid  or  tendered  in  payment,  what  ground 
can  there  be  to  say  that  the  bank  has  not  refusedf  " 

No  case  has  been  dted  establishing  a  diflbrent  rule,  and  as 
the  bank  can  gain  no  legal  advantage,  but  would  be  subjected 
to  great  inconvenience  and  trouble  by  adopting  the  other  rule 
contended  for  by  the  complainant,  this  practice  could  subserve 
no  purpose  for  the  bank  but  to  delay  and  harass  the  bill- 
holders. 

Any  act  of  a  bank  having  this  object  has  been  repeatedly 
decided  to  be  illegal,  and  equivalent  to  a  refusal  to  redeem: 
St^olk  Bant  v.  Lincoln  Bankj  8  Mason,  1;  HMwrd  v.  Che- 
nango Banky  8  Ciow.  88;  OUbeH  v.  Naninckei  Ami,  2  Am.  L.  J. 
157. 

If  this  view  is  correct,  then  the  proviso  complained  of  is 
merely  declaratory  of  the  common  law,  and  not  obnoxious  to 
the  objection  of  unconstitutionality. 

But  assuming  that,  at  common  law,  and  at  the  time  of  the 
passage  of  the  act  of  1851,  it  was  the  right  of  the  complainant, 
when  a  bill-holder  demanded  the  redemption  of  a  number  ojf 
Mils  together,  to  redeem  them  separately,  what  wrong  has 
been  done  to  the  complainant  by  the  proviso  complained  of  in 
the  act  of  18677  Does  it  deprive  him  of  any  right  vested  by 
the  act  of  18517  or  does  it  confer  any  new  right  upon  the  bill- 
holders?  Clearly  not.  By  the  act  of  1851,  the  banks  to  be 
organized  under  it  were  bound  to  redeem  their  bills  in  lawful 
money  of  the  United  States,  when  they  were  presented  for  re- 
demption, and  were  subject  to  protest  if  they  refused.  The 
rights  of  the  bill-holders  and  the  obligations  of  the  banks  re- 
main the  same.  Upon  the  present  assumption,  the  manner  of 
enforcing  the  obligations  which  before  existed  is  changed,  and 
in  a  manner  which  makes  it  less  onerous  to  the  bank  than  the 
one  supposed  to  exist  before. 

It  is  doubtiess  true,  as  contended  by  the  complainant,  that 
laws  of  the  class  to  which  the  act  of  1851  belongs  are  not  sub- 
ject to  repeal  and  modification  by  the  legislature,  as  most  gen- 
eral laws  are.    This  distinction,  however,  as  I  apprehend, 
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sppliefl  only  to  Ui06c  who  have  acted  under  the  law,  and 
thereby  acquired  vested  rights  under  it.  So  far,  the  act  be- 
comes a  contract  between  the  state  and  the  corporation^  and 
like  any  other  contract,  can  be  enforced.  But  I  have  yet  to 
see  any  authority  which  makes  such  a  corporation  imperiftm 
in  imperio^  and  independent  of  and  above  the  legislature  of 
the  state,  so  that  it  can  claim  a  vested  right  in  the  mode  of  en* 
forcing  an  obligation  it  has  assumed. 

Rights  and  obligations  are  sacred  in  the  eye  of  the  law,  and 
are  to  be  preserved  and  enforced,  but  the  mode  and  manner  i 
always  subject  to  legislative  control.  It  is  not  unusual  for  a. 
legislature,  at  a  single  session,  to  change  the  whole  remedial 
system  of  the  state,  but  no  one  ever  dreamed  that  those  who 
made  contracts  under  the  old  system  acquired  a  vested  rii^ht 
to  the  old  remedies. 

Whenever  the  legislature  attempts  to  deprive  the  banking 
corporations  of  rights  which  they  are  entitled  to  by  a  fair  con- 
struction of  the  act  of  1851,  the  cases  cited  in  the  able  argu- 
ment of  complainant's  counsel  would  be  cheerfully  adopted  as 
a  basis  of  decision.  But  in  this  case,  where  no  right  is  invaded, 
no  obligation  is  sought  to  be  enforced  which  the  complainant 
has  not  voluntarily  assumed,  I  cannot  concede,  upon  the 
ground  of  authority  or  reason,  that  a  mere  change  in  the 
remedy,  if  it  is  one,  is  an  unconstitutional  act  of  the  legislature. 
On  the  other  hand,  under  our  constitution,  every  individual 
and  corporation  in  the  state  is  subject  to  the  control  of  the 
legis^hiturc,  so  far  as  it  relates  to  the  mode  of  enforcing  obliga- 
tions, of  whatever  character  or  description  they  may  be. 

Thf  traditional  rule  of  the  ^ledes  and  Persians  has  never 
been  recognized  as  a  principle  of  the  common  law,  or  adopted 
as  a  principle  in  state  legislation.  But  on  the  other  hand, 
the  practice,  if  not  the  rule,  has  obtained  in  most  of  the  states, 
that  no  law  or  rule  should  long  remain  unchanged. 

The  distinction  between  a  vested  right,  or 'the  obligation  of 
a  contract,  and  the  remedy  given  by  law  to  enforce  the  right 
or  obligation,  has  been  uniformly  recognized  by  the  courts. 

In  the  case  of  Sturges  v.  Crowninshieldy  4  Wheat  122,  the 
supreme  court  of  the  United  States  decided  that  it  is  compe- 
tent for  a  legislature  to  pass  limitation  laws  in  relation  to  con- 
tracts then  existing,  and  that  it  could  abolish  imprisonment 
for  debt,  depriving  a  creditor  of  the  power  of  imprisoning  hia 
debtor  in  a  case  where  he  had  the  power  when  the  contract 
was  made.     So  in  the  case  uf  r^rmvn  v.  Penobscot  Bank^  8  Masa 
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445,  the  supreme  court  decided  that  it  was  competent  for  the 
legislature  to  pass  a  law  imposing  damages,  in  the  nature  of 
penalties,  upon  banks  previously  chartered,  for  future  neglect 
to  redeem  their  bills  in  specie  on  demand,  a  case  in  principle 
exactly  like  the  present 

But  I  may  rest  the  decision  of  this  question  upon  the  au- 
thority of  the  case  of  Bank  of  the  ReptMic  y.  County  of  HamU- 
ton,  21  III.  53,  before  referred  to.  The  principle  upon  which 
that  decision  rests  embraces  this  case,  though  it  has  a  much 
wider  range,  and  embraces  a  large  class  of  provisions  which 
cannot  be  said  simply  to  affect  the  remedy.  The  principle 
stated  and  illustrated  in  that  case,  though  perhaps  new  in  its 
application,  commends  itself  (6  my  mind  as  sound  and  just, 
and  the  reasoning  of  the  court  is  conclusive  and  unanswerable, 
leaving  nothing  to  be  desired  by  way  of  argument  or  illustra* 
tion. 

But  it  is  insisted  that  the  proviso  to  the  third  section  of  the 
act  of  February  14, 1857,  amendatory  of  the  banking  law  of 
1851,  applies  only  to  the  party  presenting  the  bills,  and  not  to 
the  bank.  The  proviso  is  in  these  words:  "Provided,  that  in 
presenting  notes  or  bills  for  payment  under  this  section,  the 
party  presenting  shall  not  be  required  to  present  or  receive 
payment  for  each  bill  separately,  but  the  whole  amount  pre- 
sented shall  be  treated  as  though  it  were  a  single  obligation  of 
that  amount." 

The  language  is  plain  and  explicit,  and  leaves  no  room  for 
construction.  It  first  provides  that  a  person  presenting  bills 
may  present  the  whole  amount  together;  and  secondly,  that 
the  whole  amount,  when  so  presented,  shall  be  treated  as  a 
single  obligation.  Treated  by  whom?  The  person  presenting 
has  nothing  to  do  after  presenting  the  bills,  and  until  then  the 
treatment  does  not  commence,  because  the  party  presenting 
must  make  demand  before  the  obligation  to  redeem  accrues. 
If,  then,  the  proviso  does  not  apply  to  the  bank,  it  has  no  force  or 
meaning;  and  presenting  the  whole  amount  together  effects  no 
object,  unless  the  bank  is  bound  to  redeem  all  the  bills  as  a  sin- 
gle obligation.  But  the  proviso  says  that  the  party  presenting 
shall  not  be  required  to  receive  payment  of  each  note  separately. 
I  r  so,  the  bank  has  no  right  to  pay  them  in  that  manner,  for  it 
would  be  absurd  to  say  that  the  party  is  not  bound  to  receive 
the  redemption  of  the  bills  separately,  and  that  the  banks  had 
tbo  right  so  to  redeem.  The  right  to  demand,  and  the  obliga- 
tion to  redeem  are  necessarily  reciprocal.    The  existence  of  tlie 


760      Westbbn  Transportation  Co.  v.  Ke^iiall.    [lUlDoiA, 

right  to  demand  presupposes  the  obligation  to  redeem.  Id 
what  sense  would  a  demand  by  the  bill-holder  constitute  a 
right,  if  no  obligation  was  imp<^ed  upon  the  party  of  whom 
the  demand  was  made?  And  what  kind  of  a  demand  would 
that  be  which,  though  authorized  by  law,  the  party  of  whom  it 
was  made  could  satisfy  by  refusing  to  comply  with  it,  or  by 
doing  some  other  act  than  the  one  required? 
Decree  affirmed. 


Lkoislatitb  Gomtbol  otxb  BxKBiKm:  Rtptmm  t.  Osrii^  S2  Am.  Dm. 
760;  note  to  Suiherkmd  t.  Dt  Leon,  46  Id.  106;  obUeoled  omm  in  note  to 
Money,  (TooU;  62 Id.  112;  LordY.  Ohadbmvne,  66  Id.  290;  Ch/ktY.  RkA,  71 
Id.  559;  Moore  ▼.  Lucef  72  Id.  629. 

Thb  prdtcipal  oasx  Yina  citid  in  8nuA  v.  Bryan,  84  HL  876^  to  the  point 
iiubt  the  remedy  in  aU  cum  for  the  ledreei  of  grieraaoee  is  entirely  within 
the  control  of  tiie  l^gieUtore^  and  ie  no  longer  an  open  qneetion. 


Wbstbbn  Tbanspobtation  Company  v.  Newhall. 

[M  lunioii,  Ml] 
OoMMOor  Oiaaria  OAmror,  bt  Osraaii.  Nonai^  Loiit,  BMiBior,  or  Aipoip 

Bn  Oomcozr-iiAW  LuBnjTT,  eyen  thoai^  tiie  noliee  is  brought  home  to 

the  knowledge  of  the  owner  of  the  goode. 
OoMM o«  Oabukb  is  Bonn)  to  Baomni  CkWM  Ajn>  OoHTBr  Thbh  8Urlt^ 

or  anawer  for  the  loea. 
OoMMON  Oabusb  mat  Qualift  Km  LiAULmr^  by  genenl  notice,  of  may 

reasonable  reqniaition  on  the  owner'a  part  aa  to  the  maaner  of  delifery 

and  entry  of  parcels,  contents,  rates  of  freight,  eto.. 
Owner  of  Goods  Dblitrrikg  Term  to  GomiOH  Carrirr  will  arov  ■■ 

pRRSuifRD  TO  HATR  Waifrd  any  of  his  legsl  rights  aa  to  tlieir  safe  oar> 

riage  and  delirery. 
Waivrr  ov  OomioN  Carrier's  loABiLmr  cam  re  Buected  ohlt  by  a 

special  contract  between  the  owner  and  oonmion  carrier. 
Onus  or  Suowino  tiut  Gommoh  Oarrirr*8  Liabiutt  has  rbbv  Rb> 

8TRIGTBD  is  upoR  the  carrier,  and  most  be  prored,  like  any  other  fiad^  by 

pertinent  CTidenoe. 
Tkrre  is  Ko  DiaTiNcnoM  rbtwrbr  Noticr  in  newspapera  or  hj  handhflW 

and  notice  printed  on  back  of  carrier's  receipt;  for  whererer  it  may  be 

found,  it  is  but  notice. 
f7onoR  Printed  on  Back  of  OoimoN  Carrier's  Receipt  forma  no  part 

of  the  contract,  and  need  not  be  set  ont  in  the  dedaratkn,  and  omitting 

to  do  so  ia  not  a  variance. 
Common  Carrier  op  Goods  Injured  whilr  in  bis  Possbbbion  must  SsofW 

that  tlie  injury  resulted  from  one  of  the  causes  excepted  in  the  bin  of 

lading,  iu  order  to  escape  liabili^. 
Common  Carrier's  REsroNsiBiLrrr  Oontinvrs  until  the  goods  have 

their  dDstinatiflH 
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Nbouosucs  fOB  WmoH  Oamnvif  Cabbbe  xb  Liabul—Atoraob  or  Fowi>kb 
IN  Cahal-boat  daring  the  wtater  mantfaa,  pendiag  Hi  tmuportation  by 
m  oonmum  carrier,  and  permittiiig  the  nine,  either  bj  laekege  of  the  boat 
or  ebeorptifln  of  moatnre  from  the  etoiosphere^  to  beoooM  Injnred,  ie  eoch 
n^Iiflenoe  m  renders  the  oontmon  cerrier  liaWif, 

AssuMPfliT.    The  opinion  statefl  the  Caots. 

Cfcodwin,  Lamed^  and  Cfoodwin^  and  Hooper  and  TFtllard,  for 
Che  appellant 

Hoyfiej  MUUr^  and  L$mi$j  for  the  appellees. 

By  Conrty  Bbbbsb,  J.  This  case  dependa,  for  the  moet  part, 
uix>n  the  evidence,  which  is  preserved,  and  which  we  have 
examined  with  care.  It  is  a  case  of  bailment,  the  defend- 
ants being  declared  against  as  common  carriers,  on  their 
undertaking  to  carry  safely  certain  VegR  and  packages  of 
powder,  from  Albany  to  Chicago,  by  water,  and  there  deliver 
them  to  the  consignee  at  Chicago.  A  bill  of  lading,  or  receipt, 
of  the  powder,  was  delivered  by  the  defendants'  agent,  to  the 
consignors,  upon  which  the  first  point  was  made  by  the  de- 
fendants arises. 

They  contend  that  the  qualifications  and  conditions,  appear- 
ing on  the  back  of  the  receipt,  were  a  part  of  the  contract,  no 
matter  on  what  part  of  the  paper  they  were  printed.  Being 
stipulations  beneficial  to  the  defendants,  and  appearing  on  the 
contract,  which  is  the  foundation  of  the  suit,  they  must  be 
regarded  as  constituting  the  contract  of  the  parties,  as  much 
so  aa  any  other  part  of  the  paper. 

Very  many  decisions  are  referred  to  as  sustaining  this  view, 
one  of  which,  Bartuird  v.  Cushing,  4  Met  238,  is  said  in  the 
defendants'  brief,  to  be  a  review  of  most  of  the  cases  referred 
to  on  the  point.  We  have  looked  into  that  case,  and  find  that 
it  is  substantially  this:  Where  the  payee  of  a  note,  at  the  time 
it  was  signed  by  the  maker,  and  as  a  part  of  the  same  trans- 
action, indorsed  thereon  a  promise  not  to  compel  payment 
thereof^  but  to  receive  the  amount  when  convenient  for  the 
maker  to  pay  it,  it  Was  held  that  the  indorsement  must  be 
taken  as  a  part  of  the  instrument,  and  that  the  payee  could 
not  maintain  an  action  upon  it  This  was  very  correctly  held, 
and  for  the  plain  reason  that  the  stipulation  indorsed  on  the 
note  left  the  contract  without  the  essential  elements  of  a  legal 
obligation,  capable  of  being  enforced  at  law.  It  is  a  mere 
honorary  obligation,  upon  which  no  action  could  be  maiii- 
laaned.    It  does  not  seem  to  touch  this  case.    But  the  im^ 
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portant  question  in  this  case  is  raised  by  the  second  point 
made  by  the  defendants,  that  the  conditions  and  exceptions 
on  the  back  of  the  bill  of  lading,  being  parts  of  the  contract, 
must  go  to  qualify  and  affect  the  liability  of  the  defisndants, 
and  they,  therefore,  should  have  been  noticed  in  the  declara- 
tion; and  the  omission  to  do  so  constitated  a  £fttal  yaiiaDce 
between  the  contract  described  in  the  declaration  and  the  con* 
tract  proved  in  evidence. 

The  conditions  and  exceptions  here  spc^en  of  are  contained 
in  a  certain  clause  printed  on  the  back  of  the  bill  of  lading,  or 
receipt  for  the  powder,  under  the  head  ^^  conditions  and  roles." 
It  is  as  follows:  "The  companies  will  not  hold  themselyes 
liable  at  all  for  injuries  to  any  articles  of  freight  during  the 
course  of  transportation,  occasioned  by  the  weather,  or  acd- 
dental  delays,  or  natural  tendency  to  decay."  The  objection 
made  by  the  defendants,  to  the  omission  of  this  clause  from 
the  declaration,  brings  up  the  questions,  Was  it  a  part  of  the 
contract  ?  Can  a  common  carrier  limit  his  common-law  lia- 
bility by  a  notice  of  this  kind,  even  if  brought  home  to  the 
knowledge  of  the  owner,  or  only  by  a  special  contract  with  the 
owner  of  the  goods? 

We  believe  the  rule  to  be  now  well  settled,  that  the  common- 
law  liability  of  a  common  carrier  cannot  be  so  restricted,  for 
notwithstanding  the  notice,  the  owner  has  a  right  to  insist  that 
the  carrier  shall  receive  and  carry  the  goods,  subject  to  all  the 
incidents  of  his  employment,  and  there  can  be  no  presumption, 
when  they  are  delivered  to  and  received  by  the  carrier,  that 
the  owner  intended  to  abandon  any  of  his  legal  rights  or  yield 
to  the  wishes  of  the  carrier.  Where  a  private  carrier  of  goods, 
having  the  absolute  right  to  impose  his  own  conditions,  and 
under  no  legal  obligation  to  carry,  receives  goods  to  carry,  the 
presumption  would  fairly  obtain  that  they  were  delivered  to 
him  on  his  terms.  The  common  carrier  is  bound  to  receive 
and  convey  the  goods  safely,  or  answer  for  the  loss. 

All  the  cases  referred  to  by  defendants'  counsel,  on  this 
point,  of  which  the  case  in  Metcalf,  before  cited,  is  said  to  be 
a  review,  arc,  all  of  them,  cases  where  the  indorsements  were 
referred  to  in  the  body  of  the  contract,  and  the  contract  by  its 
terms  made  subject  to  the  indorsement,  or  the  contract  is  re- 
ferred to  in  the  indorsement;  and  they  are  cases,  too,  of  ordi- 
nary contracts,  wlierc  the  party  in  whose  favor  the  indorsemeni 
is  made  is  under  no  legal  obligation  to  render  the  service  or 
do  the  act  required,  and  has  the  right  to  impose  his  own  terma 
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On  a  delivery  of  goods  to  such  carrier,  the  presumption  is  fair 
that  ihcy  were  delivered  on  his  terms. 

The  duties  of  a  common  carrier  grow  out  of  the  relation  in 
which  he  stands  towards  the  public,  and  he  is  obliged  to  ren- 
•der  the  service  demanded  of  him  for  a  reasonable  reward  to  be 
paid  to  him,  and  the  owner  of  goods  employing  him  is  not  ex- 
posed to  the  presumption  that  he  waived  the  performance  of 
any  of  them.  Buch  waiver  can  be  effected  only  by  a  special 
<*oii tract  between  the  owner  and  carrier.  As  early  as  South- 
€ote^8  Cohe^  4  Co.  83,  it  was  determined  that  any  bailee  might 
stipulate  for  an  increased  or  diminished  degree  of  responsi- 
liility  from  that  which  the  law  imposed  upon  his  general  under- 
taking, and  it  has  been  so  held  in  England  ever  since.  This 
court  has  ruled  the  same  way,  in  the  case  of  Illinois  Central 
JL  R,  Co.  v.  Morrisony  19  111.  141,  and  so  have  many,  if  not  all, 
the  courts  of  this  country.  A  notice  like  this,  if  brought  home 
to  the  knowledge  of  the  owner  of  the  goods,  at  the  time  of  the 
delivery  of  the  goods  or  before,  and  no  objection  made  to  it, 
would  have,  according  to  the  rulings  of  the  English  courts,  the 
force  of  a  special  contract. 

In  most  of  the  courts  of  this  country  it  is  not  so  regarded. 
It  is  well  settled  here  that  a  common  carrier  cannot,  by  a  gen* 
•eral  notice,  even  if  brought  home  to  the  owner  of  the  goods, 
limit,  restrict,  or  avoid  the  liability  imposed  on  him  by  the 
<^ommon  law.  The  case  of  the  New  Jersey  Steam  Naviga- 
tion Go.  V.  Merchnnie^  Bankj  6  How.  881,  is,  we  conceive,  a 
fair  exposition  of  the  law  as  it  is  in  this  country.  That  was 
the  case  of  the  burning  of  the  steamboat  Lexington,  on  Ix>ng 
Island  Sound,  in  January,  1840,  on  which  the  Merchants'  Bank 
had,  in  charge  of  Harnden's  Express,  some  twenty  thousand 
iloUars,  in  gold  and  silver,  to  be  carried  from  New  York  to 
Boston.  The  special  agreement  under  wliich  this  specie  was 
-shipped  provided  that  it  should  be  conveyed  at  the  risk  of 
Ilarnden,  and  that  the  navigation  company  were  not  to  be 
accountable  to  him  or  to  his  employers,  in  any  event,  for  loss 
or  damage.  This  was  the  agreement  with  Harnden  and  the 
navigation  company,  but  which,  the  court  held,  did  not  exon- 
erate the  company  from  tlieir  liability  to  others  as  common 
^carriers.  The  court  say:  "  But,  admitting  the  right  of  a  party 
to  restrict  his  liability  by  express  stipulation,  it  by  no  means 
follows  that  he  can  do  so  by  any  act  of  his  own;  that  is,  by  a 
general  notice.  The  common  carrier  is  in  the  exercise  of  a  sort 
of  pfoblio  oflUMy  and  has  public  duties  to  perform,  from  which 
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he  should  not  be  permitted  to  exonerate  himself  without  the 
assent  of  the  parties  concerned.  And  this  is  not  to  be  implied 
or  inferred  fiom  a  general  notice  to  the  public  limiting  hi» 
obligation^  which  may  or  may  not  be  assented  to.  He  is  bound 
to  receive  and  carry  all  the  goods  offered  for  transportation, 
subject  to  all  the  responsibilities  incident  to  his  employmeut, 
and  is  liable  to  an  action  in  case  of  refusaL  And  we  agree 
with  the  court, in  the  case  ol HMitter  y.Nowlet^  19  Wend.  234 
[82  Am.  Dec.  466],  that  if  any  implication  is  to  be  indulged 
from  the  deliyery  of  the  goods  under  the  general  notice^  it  i& 
as  stroi^  that  the  owner  intended  to  insist  upon  his  rights  afr 
it  is  that  he  assented  to  their  qualification.  The  burden  of 
proof  lies  <hi  the  carrier,  and  nothing  short  of  an  express  sti]»- 
ulati<»,  by  parol  or  in  writing,  should  be  permitted  to  dis- 
charge him  from  duties  which  the  law  has  annexed  to  hia  em- 
ployment The  exemption  from  these  duties  should  not  depend 
upon  implication  or  inference  founded  on  doubtful  and  conflict- 
ing evidencey  but  should  be  speeifie  and  certain,  feaving  no  room 
for  controversy  between  the  parties." 

A  commoncairier  being  regarded  as  an  insurer  of  the  goods, 
and  aboountable  for  any  damage  or  loss  that  may  happen  to 
them  in  the  course  of  the  conveyance,  unless  arising  from  the 
act  of  God  or  the  public  enemy,  it  is  not  deemed  salutary 
jfoHcj  that  he  shall,  escape  this  liability  by  such  generali 
notices  as  we  are  considering.  He  may  qualify  his  liability 
by  a  general  notice  to  all  who  may  employ  him  of  any  reason- 
iU>le  requisition  to  be  observed  on  their  part,  in  regard  to  the 
manner  of  detivery  and  entry  of  parcels,  and  the  information 
to  be  given  to  him  of  their  oontmts,  the  rates  of  fi^eight,  and 
the  like;  as,  for  example,  that  he  will  not  be  responsible  for 
goods  above  the  value  of  a  certain  sum,  unless  they  are  en- 
tered as  such,  and  paid  for  accordingly.  The  case  of  Hottitter 
V.  Nawlen^  referred  to  in  6  Howard,  is  cited  by  the  counsel  for 
appellee,  and  is  reported  in  19  Wend.  234  [32  Am.  Dec.  455]. 
In  that  case,  it  was  held  that  stage-coach  proprietors  were  an- 
swerable as  common  carriers  for  the  bagg;age  of  luussengers^ 
and  cannot  restrict  their  common-law  liability  by  a  genera) 
notice  that  the  **  baggage  of  passengers  is  at  the  risk  of  the 
owners;"  that  he  can  only  do  so  by  express  contract,  af  a 
contract  cannot  be  implie<l  or  inferred  from  a  general  notice, 
though  brought  home  to  the  knowledge  of  the  owner  of  the 
property — ^that  he  may,  like  other  insurers,  demand  a  premium 
proportioned  to  the  hazards  of  his  employment;  and  may  ther^ 
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ibre  require  the  owner  of  the  goods  to  give  such  information  as 
will  enable  him  to  decide  on  the  proper  amount  of  compensa- 
tion for  his  services  and  risk,  and  the  degree  of  care  necessary 
to  the  discharge  of  the  tmst.  To  the  same  effect  is  the  case 
of  Chicigo  etc.  R.  R.  Co.  v.  Thompson,  19  111.  580-592.  That 
a  mere  general  notice  when  brought  to  the  knowledge  of  the 
owner  of  the  goods  carried  will  not  have  the  effect  to  limit  his 
common-law  liability,  unless  there  is  very  clear  proof  that  the 
owner  expressly  assented  to  that  as  forming  the  basis  of  the 
contract,  is  also  held  by  the  supreme  court  of  Vermont:  Farmer^ 
&  MeehofMof  Bank  y.  Champlain  Tramp.  Co.,  28  Vt  206  [56 
Am.  Dec.  68],  Redfleld,  J.,  delivering  the  opinion  of  the  court. 
8o  in  New  Hampshire:  ifoses  v.  Boston  etc.  R.  R.  Co.,  24  N.  H. 
84  [66  Am.  Dec.  222],  where  the  court  say  the  question  ia 
not  whether  the  general  rule  of  law  may  be  controlled  and 
superseded  by  an  express  agreement  between  the  owner  and 
the  common  carrier  of  goods;  but  whether,  from  the  mere  fact 
of  public  notice,  the  law  will  imply  such  an  agreement;  and 
they  hold  it  will  not. 

So  it  was  held  by  the  court  of  appeals  of  New  York,  in  the 
case  of  Dorr  v.  New  Jersey  Steam  Navigation  Company^  11 
N.  Y  485  [62  Am.  Dec.  125],  that  when  there  is  no  special 
contract  as  to  the  liability  of  a  conmion  carrier  of  goods,  he  is 
responsible  for  all  loss  or  damage,  except  that  which  is  caused 
by  the  act  of  God  or  the  public  enemy,  and  cannot  limit  this 
liability  by  notice,  even  if  it  be  brought  to  the  knowledge  of 
the  owner  of  the  goods.  They  may  limit  their  liability  by  an 
express  agreement  with  the  owner.  The  same  is  the  case  of 
Clark  V.  Faxton,  21  Wend.  156. 

The  onus  of  showing  the  contract  by  which  this  common-law 
liability  is  claimed  to  have  been  restricted  is  upon  the  carrier, 
and  is  to  be  proved,  like  any  other  fact,  by  pertinent  evidence: 
American  TSunsportcUion  Co.  v.  Moore,  5  Mich.  379. 

No  distinction  has  been  attempted  to  be  made,  nor  can  be 
made,  between  a  public  notice  in  the  newspapers,  or  by  hand- 
bills, or  otherwise,  and  the  notice  conveyed  by  this  receipt,  it 
being  printed  on  the  back  of  it,  for  wherever  it  may  be  found, 
it  is  but  a  notice. 

The  case  of  Michigan  etc.  R.  R.  Co.  v.  HaUj  6  Mi  .h.  244, 
cited  by  appellees'  counsel,  is  more  like  this  case  before  us,  in 
all  respects,  than  any  other  to  which  our  attention  has  been 
called. 

In  that  case,  the  receipt  given  in  evidence  by  the  owner  of 
the  goods  is  in  these  words: 
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he  should  not  be  permitted  to  exonerate  himself  without  the 
assent  of  the  parties  concerned.  And  this  is  not  to  be  implied 
or  inferred  from  a  general  notice  to  the  public  limiting  his- 
obligation,  which  may  or  may  not  be  assented  to.  He  is  bound 
to  receive  and  carry  all  the  goods  offered  for  transportation, 
subject  to  all  the  responsibilities  incident  to  his  employment^ 
and  is  liable  to  an  action  in  case  of  refiisaL  And  we  agree- 
with  the  court,  in  the  case  of  HcUigter  v.  iVawfen,  19  Wend.  234 
[82  Am.  Dec.  465],  that  if  any  implication  is  to  be  indulged 
from  the  delivery  of  the  goods  under  the  general  notice,  it  is 
as  strong  that  the  owner  intended  to  insist  upon  his  rights  a& 
it  is  that  he  assented  to  their  qualification.  The  burden  of 
proof  lies  on  the  carrier,  and  nothing  short  of  an  express  st3]»- 
nlation,  by  parol  or  in  writing,  should  be  permitted  to  diF- 
charge  him  from  duties  which  the  law  has  annexed  to  his  em- 
ployment The  exemption  from  these  duties  should  not  depend 
upon  implication  or  inference  jfoonded  on  doubtful  and  conflict- 
ing evidence,  but  ahoold  be  spedfio  and  certain,  feaving  no  roon> 
for  controversy  between  the  parties." 

A  common  earner  being  regarded  as  an  insurer  of  the  goods, 
and  accountable  for  any  damage  or  loss  that  may  happen  U> 
them  in  the  course  of  the  conveyance,  unless  arising  from  the 
act  of  God  or  the  public  enemy,  it  is  not  deemed  salutary 
policy  that  he  shall,  escape  this  liability  by  such  general 
notices  as  we  are  considering.  He  may  qualify  his  liability 
by  a  general  notice  to  alt  who  may  employ  him  of  any  reason* 
i^le  requisition  to  be  observed  on  their  part,  in  r^ard  to  the 
manner  of  delivery  and  entry  of  parcels,  and  the  information 
to  be  given  to  him  of  their  contents,  the  rates  of  freight,  and 
the  like;  as,  for  example,  that  he  will  not  be  responsible  for 
goods  above  the  value  of  a  certain  sum,  unless  tiiey  are  en* 
tered  as  such,  and  paid  for  accordingly.  The  case  of  HoUigler 
V.  NowUny  referred  to  in  6  Howard,  is  cited  by  the  counsel  for 
appellee,  and  is  reported  in  19  Wend.  234  [32  Am.  Dec.  455]. 
In  that  case,  it  was  held  that  stage-coach  proprietors  were  an* 
swerable  as  common  carriers  for  the  baggage  of  passengers,, 
and  cannot  restrict  their  common-law  liability  by  a  genera) 
notice  that  the  '*  baggage  of  passengers  is  at  the  risk  of  the 
owners;"  that  he  can  only  do  so  by  express  contract,  ac  a 
contract  cannot  be  implied  or  inferred  from  a  general  notice, 
though  brought  home  to  the  knowledge  of  the  owner  of  the 
property — that  he  may,  like  other  insurers,  demand  a  premium 
proportioned  to  the  hazards  of  his  employment;  and  may  there* 
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ibre  require  the  owner  of  the  goods  to  give  such  information  as 
will  enable  him  to  decide  on  the  proper  amount  of  compensa- 
ii<m  for  his  senrioes  and  risk,  and  the  degree  of  care  necessary 
to  the  discharge  of  the  trust.  To  the  same  effect  is  the  case 
of  Chicago  etc.  R.  R.  Co.  v.  Thvmp^my  19  111.  681>-592.  That 
a  mere  general  notice  when  brought  to  the  knowledge  of  the 
owner  of  the  goods  carried  will  not  have  the  effect  to  limit  his 
common-law  liability,  unless  there  is  very  clear  proof  that  the 
owner  expressly  assented  to  that  as  forming  the  basis  of  the 
contract,is  also  held  by  the  supreme  court  of  Vermont:  Farmert^ 
&  Meehanietf  Bank  v.  Chamjiain  Traiigp.  Co.,  28  Vt.  206  [56 
Am.  Dec.  68],  Redfleld,  J.,  delivering  the  opinion  of  the  court. 
So  in  New  Hampshire:  Mo9e%  v.  Boston  etc.  R.  R.  Co.,  24  N.  H. 
84  [66  Am.  Dec.  222],  where  the  court  say  the  question  is 
not  whether  the  general  rule  of  law  may  be  controlled  and 
superseded  by  an  express  agreement  between  the  owner  and 
the  common  carrier  of  goods;  but  whether,  from  the  mere  fact 
of  public  notice,  the  law  will  imply  such  an  agreement;  and 
they  hold  it  will  not. 

So  it  was  held  by  the  court  of  appeals  of  New  York,  in  the 
case  of  Dorr  v.  New  Jersey  Steam  Navigation  Company ^  11 
N.  Y  485  [62  Am.  Dec.  125],  that  when  there  is  no  special 
contract  as  to  the  liability  of  a  conmion  carrier  of  goods,  he  is 
responsible  for  all  loss  or  damage,  except  that  which  is  caused 
by  the  act  of  God  or  the  public  enemy,  and  cannot  limit  this 
liability  by  notice,  even  if  it  be  brought  to  the  knowledge  of 
the  owner  of  the  goods.  They  may  limit  their  liability  by  an 
express  agreement  with  the  owner.  The  same  is  the  case  of 
Clark  V.  Faatmy  21  Wend.  166. 

The  oniM  of  showing  the  contract  by  which  this  common-law 
liability  is  claimed  to  have  been  restricted  is  upon  the  carrier, 
and  is  to  be  proved,  like  any  other  fact,  by  pertinent  evidence: 
American  Transportation  Co.  v.  MoorCy  5  Mich.  379. 

No  distinction  has  been  attempted  to  be  made,  nor  can  be 
made,  between  a  public  notice  in  the  newspapers,  or  by  hand- 
bills, or  otherwise,  and  the  notice  conveyed  by  this  receipt,  it 
being  printed  on  the  back  of  it,  for  wherever  it  may  be  found, 
it  is  but  a  notice. 

The  case  of  Michigan  etc.  R.  R.  Co.  v.  Hale,  6  Mi  ^h.  244, 
cited  by  appellees'  counsel,  is  more  like  this  case  befinre  us,  in 
all  respects,  than  any  other  to  which  our  attention  has  been 
called. 

In  that  case,  the  receipt  given  in  evidence  by  the  owner  of 
the  goods  is  in  these  words: 
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^^MicmGAN  Central  Railboad  Compaht, 
»  Grabs  Lake,  Oct  26, 1860. 
^'  Received  of  EUdCi  Smith,  ft  Ca,  as  canmgnoTS,  the  aitaeles 
marked  and  weighed  as  follows: 

Arfciolfli.  Mariu  and  immlMNcL  Wd^t 

One  oar  of  wheat  m  balk,  Ko.  4^966  24^206 

To  be  transported  on  said  railroad  to  the  depot  in  Detroit^ 
and  there  delivered  to  Hale,  Smith,  ft  Co.,  or  order,  upon  the 
payment  of  the  charges  thereon,  and  subject  to  the  roles  and 
regulations  established  by  the  company,  of  which  notice  is 
given  on  the  back  hereof.  "^  William  H.  Pease, 

"  Freight  Agent,  M.  C.  R.  R.  Ca*" 

On  the  back  of  this  receipt  is  the  following: 

^Abstract  of  the  rules  and  regulations,  as  per  published 
freight  tariff: 

.  '^  The  company  will  not  be  responsible  for  damages  occasiooed 
by  delajrs  from  storms,  accidents,  or  other  causes;  for  decay  dt 
perishable  articles  by  heat  or  frost  to  such  as  are  affecled 
thereby,  or  fixr  damages  to  the  hidden  contents  of  packages,  or 
by  leakage  or  bursting,  or  by  reason  of  improper  packing  wheo 
received  at  the  depot;  nor  will  it  be  responsible  for  any  mat* 
ohandise  unless  receipted  for  by  a  duly  authorised  agent;  dot 
for  a  greater  amount  than  two  hundred  dollars  on  anyone 
package,  except  by  special  agreement  and  upon  payment  dt 
extra  rates;  and  all  goods  and  merchandise  will  be  at  the  risk 
of  the  owners  thereof  while  in  the  company's  warehouses,  ex- 
cept  such  loss  or  injury  as  may  arise  from  the  negligence  of 
the  agents  of  the  company.  Goods  consigned  to  iir^ular  sta- 
tions (those  not  in  capitals  in  the  freight  tariff)  will  be  de- 
livered at  the  nearest  regular  station,  unless  the  owner  gives  > 
written  order  to  deliver  them  at  the  irregular  station  at  hi» 
risk." 

After  the  evidence  was  closed,  the  company  asked  the  court 
to  instruct  the  jury  that  they  had  a  right  to  limit  their  com- 
mon-law liability,  and  if  the  jury  shall  find  by  the  terms  of 
the  receipt  given  by  the  defendants  to  the  plaintiffs  in  this 
case  it  was  stipulated  between  them  that  all  goods  and  me^ 
chandise  would  be  at  the  risk  of  the  owners  thereof  while  in 
the  defendants'  warehouses,  except  as  to  such  loss  or  injury  u 
might  arise  from  the  negligence  of  the  defendants'  agents,  snob 
stipulation  (in  the  receipt)  will  define  and  limit  the  liabili^ 
of  the  defendants  in  this  case. 

This  instruction  was  refused,  and  error  assigned  thereon. 
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The  supreme  OQurt  say:  ''This  qnestion  involYes,  under  the 
facts  of  this  case,  both  the  power  of  limitation  by  notice  and 
by  special  agreement;  and  in  this  respect  it  is  more  broadly 
put  than  the  tacts  of  the  case  warrant,  as  the  point  thus  stated 
assumes  the  existence  of  an  express  contract,  or  implies  it 
from  the  terms  of  the  receipt  and  accompanying  notice.  The 
error  assigned  is  that  the  court  refused  to  charge  that  the  com- 
pany had  a  right,  by  contract  with  the  defendants  in  error,  to 
limit  their  commoi>law  liability;  and  that  if  the  jury  shall 
find  that  by  the  terms  of  the  receipt  given  by  the  company  to 
the  defendants  it  was  stipulated  between  them,  etc.,  such  stip- 
ulation would  define  and  limit  the  company's  liability  in  this 
case.  We  say  the  question  is  more  broadly  stated  than  the 
case  warrantee  because  the  assumption  of  the  request  that  the 
'terms  of  the  receipt'  (by  which  was  intended  the  receipt, 
and  notice  limiting  the  company's  liability  indorsed  thereon) 
determine  the  contract  is  not  in  accordance  with  the  law. 
All  the  cases  which  give  to  such  notice  any  validity  agreeing 
that  something  more  than  mere  notice  indorsed  upoiva  receipt 
or  otherwise  brought  to  the  consignor's  knowledge  is  necessary 
to  relieve  the  carrier  from  his  common-law  liability.  His 
assent  to  this  limitation  is  still  necessary,  and  that  is  a  question 
of  fact  for  the  jury,  to  be  determined  by  evidence  aliunde^  and 
is  not  the  subject  of  presumption  from  the  terms  of  the  receipt 
alone.  And  this  is  the  correct  rule  respecting  notices  of  com- 
mon  carriers,  designed  to  have  such  efifect.  The  carrier  can 
no  more  restrict  his  common-law  liability,  unless  upon  the 
tree  and  full  agreement  of  the  party  dealing  with  him,  than 
he  can  refuse  to  carry  when  required.  Such  an  agreement  is 
not  to  be  implied  firom  the  posting  of  notices  or  the  simple 
delivery  of  one  to  the  consignor,  as  this  would  be  no  more  than 
limitation  of  his  liability  by  ex  parte  action.  Some  evidence 
of  assent  to  the  terms  of  the  notice  is  necessary,  firom  which  a 
contract  may  be  implied." 

This  reasoning  establishes  that  the  indorsement  is  not  a  part 
of  the  contract,  and  therefore  need  not  be  noticed  in  the  decla- 
ration; and  omitting  so  to  do  cannot,  therefore,  be  a  variance. 
The  plaintiffs  had  no  beneficial  interest  in  the  exemptions  and 
stipulations  contained  in  it.  If  the  defendant  had,  he  could 
have  resorted  to  them  by  way  of  defense,  and  contended  that 
they  made,  what  was  without  them  a  general  contract,  a  Bipe- 
dal contract  by  which  their  common-law  liability  was  restricted. 
That  was  the  course  in  the  Michigan  case  cited.    The  railroad 
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company  brought  the  question  before  the  court  on  the  instrao 
tions,  and  that  was  the  proper  way. 

Besides,  the  plaintiff,  pleading  these  indorsements,  would 
have  destroyed  his  whole  case,  for  one  of  the  stipulations  is 
that  ''gunpowder  will  not  be  received  on  any  terms." 

The  stipulation  that  the  companies  will  not  hold  themselves 
liable  at  all  for  injuries  to  any  articles  of  freight  during  the 
course  of  transportation,  occasirned  by  the  weather  or  acci- 
dental delays,  or  natural  tendencj'  to  decay,  is  not  an  important 
one;  for  as  common  carriers,  they  would  not  be  liable  for 
such,  for  they  come  within  the  general  exceptions  of  dangers 
of  navigation  and  the  acts  of  Providence:  Clark  v.  JSanttoeU, 
12  How.  282. 

We  come  now  to  the  instmctioDS.  Those  given  by  the 
court  on  behalf  of  the  defendant  state  the  law  quite  as  favora- 
bly for  him  as  it  is  in  such  cases. 

The  fourth,  fifth,  and  sixth  instructions,  which  were  refused, 
assume  that  the  burden  of  proving  negligence  is  on  the  owner 
of  the  goods.  We  understand  the  law  to  be  that  when  good^ 
are  received  by  a  common  carrier,  to  be  carried  under  the 
usual  bill  of  lading,  it  is  incumbent  on  him  to  show  that  the 
injury  resulted  from  one  of  the  causes  excepted  in  it.  In  thi? 
case,  the  defendants  were  bound  to  show  that  the  injury  was 
caused  by  the  weather,  by  accidental  delays,  or  by  the  natural 
tendency  of  the  powder  to  decay,  neither  of  which  was  shown. 
Had  that  been  shown,  then  the  burden  of  proof  would  have 
been  shifted  on  the  plaintiff  to  prove  negligence,  but  not  until 
then. 

We  have  examined  the  evidence  with  great  care  upon  this 
point,  and  do  not  find  any  going  to  show  that  the  excepted 
causes  produced  the  injury.  The  powder  was  received  on 
board  a  canal-boat  at  Albany,  belonging  to  the  defendant, 
about  the  thirteenth  of  November,  1868,  arriving  at  Buffalo  in 
due  time  thereafter,  and  in  good  condition.  There  being  an 
ordinance  of  the  city  of  Buffalo  forbidding  the  storage  of 
powder  in  the  city,  except  in  powder  magazines,  and  there 
being  none  there  able  to  receive  it,  the  defendant  removed  the 
boat  without  the  corporate  limits  of  the  dty,  to  Pickard^s 
bridge,  about  twenty-five  miles  fix>m  Buffalo,  where  she  re- 
mained during  the  winter.  About  the  nineteenth  of  April, 
1869,  the  powder  was  loaded  on  to  the  schooner  Grey  Eagle 
from  the  canal-boat  Ijring  along-side  near  the  light-house  pier. 
No  evidence  is  produced  by  the  defendant  to  show  the  condi- 
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Hon  of  the  boat  at  this  time.  In  the  fidl,  when  the  powder 
was  put  on  board,  she  was  m  good  order,  and  good  men  were 
in  charge  of  the  boat  George  H.  Clark  testifies  that  he  is  a 
sailor,  and  has  been  foi  thirteen  years,  and  was  master  of  the 
schooner  Grej  Eagle  during  the  spring  and  snmmer  of  1869. 
Abont  the  nineteenth  of  April,  1868,  this  schooner  receiyed  on 
board  a  quantity  of  powder  to  be  carried  to  Chicago;  it  was 
taken  fix>m  a  canal-boat;  did  not  examine  the  boat,  and  can- 
not say  whether  there  was  any  water  in  it  or  not  There  were 
indications  that  water  had  been  in  the  boat;  some  of  the  kegs 
of  powder  were  wet  and  discolored,  and  looked  as  if  they  had 
been  lying  in  the  water.  Some  of  the  kegs  containing  powder 
had  their  hoqps  loose,  and  on  being  lifted,  the  powder  appeared 
as  if  it  was  packed  together  in  a  solid  lump,  as  it  would  if  it 
had  been  in  water;  a  part  of  the  kegs  were  discolored  more  or 
less — some  discolored  and  damp;  the  mate  was  ordered  to 
receipt  a  part  of  the  powder  as  in  bad  condition;  its  appear- 
ance indicated  that  its  bad  condition  had  been  produced  by 
the  powder  having  been  wet,  and  these  indications  were  its 
dampness,  its  being  discolored,  and  its  packed  or  soUd-feeling 
condition  in  some  of  the  kegs.  Some  of  the  powder  was  left, 
and  not  put  on  board  the  schooner — ^about  two  or  three  tons; 
this  quantity  was  not  put  on  board  on  account  of  its  bad  con- 
dition; some  of  the  kegs  left  were  broken,  and  others  being 
very  badly  stained  or  discolored.  This  powder  was  consigned 
to  D.  Eaton  &  Co.,  Chicago,  and  was  delivered  to  them  about 
the  fourth  of  May,  1859;  contracted  to  carry  it  with  the  agents 
of  the  Western  Transportation  Company,  at  their  office  in 
Buffalo.  The  powder  was  well  stored  and  cared  for  on  the 
schooner. 

Henry  Roper,  or  Boop,  states  that  he  was  the  owner  of  this 
schooner  in  the  spring  and  snmmer  of  1869;  speaks  of  the 
loading  the  powder  from  a  canal-boat;  sajrs  nothing  of  the  con- 
dition of  the  boat,  nor  did  he  see  any  water  in  it  at  that  time; 
the  appearance  of  the  kegs  indicated  that  they  had  been  wet, 
either  in  that  boat,  or  some  other  manner;  some  of  the  kegs 
were  apparently  in  a  good  condition,  and  some  were  in  a  bad 
condition;  cannot  state  what  proportion,  but  a  considerable 
proportion,  were  in  bad  order;  Captain  Clark  was  instructed 
not  to  receipt  for  it  in  good  order;  the  hoops  were  off  some  of 
the  kegs,  and  the  heads  of  a  few  were  stove  in,  or  were  loose; 
some  of  the  kegs  were  damp,  and  had  the  appearance  of  having 
been  recently  wet;  judged  from  appearances  that  their  bad 
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condition  was  caused  by  their  having  been  wet;  Henry  Shef- 
field, or  one  Morgan,  engaged  the  schooner;  thinks  Sheffield 
was  at  the  time  acting  for  the  Western  Transportation  Coiu> 
pany;  acted  for  that  company  last  season  and  this  in  the  ca- 
pacity of  freight  agent;  Morgan  is  one  of  the  proprietors  or 
stockholders  of  that  oompany,  and  was  at  the  time  one  of  its 
managers. 

David  Baton  states  that  he  is  in  the  gun  and  powder  trade; 
has  dealt  in  powder,  fifteen  years;  received  the  receipts  in  evi- 
dence from  ttie  plaintiffs  a  year  ago  last  fall;  defendants  have 
no  office  in  Chicago;  J.  W.  Tattle  is  their  agent;  they  are  car- 
riers and  transporters  of  goods;  had  a  line  of  boats  on  the  lake, 
and  a  wharf  also;  after  receiving  the  bills  of  lading  had  notice 
in  May,  1859,  that  the  powder  had  arrived;  it  came  here  on  a 
sailing  vessel;  notice  came  first  from  some  one  on  the  vessel 
called  the  Orey  Eagle,  and  afterwards  received  a  notioe  from 
defendants,  or  some  one  of  their  people;  received  the  powder 
at  the  magazine  outside  of  the  city  limits;  Tattle  declined  to 
deliver  it  un}il  the  charges  were  paid.  The  charges  were  paid 
under  legal  advice,  and  he  received  the  powder.  Tattle  agreed 
that  after  he  had  received  the  freight,  and  ascertained  the 
damages  he  would  settle  it.  The  powder  was  received  from 
the  vessel,  and  pat  in  the  magazine,  about  the  ninth  of  May. 
At  this  time  he  received  only  between  one  thousand  seven 
hundred  and  one  thousand  eight  hundred  packages.  Three  or 
four  weeks  afterwards  received  about  three  hundred  packages. 
The  powder  packages  were  counted  off  by  Mr.  Wood,  his  clerk, . 
and  loaded  on  the  wagon  by  his  brother,  and  received  into  tlie 
magazine  by  his  brother.  Afterwards,  in  one  or  two  days, 
Tuttle  and  he  went  down  to  see  the  powder.  There  was  no 
examination  of  it  that  day.  A  day  or  two  after  some  of  de- 
fendants' people  went  down  again  and  examined  such  as  Mr. 
Hammond  had  thrown  out  while  he  was  receiving  it;  it  was 
either  Mr.  Tuttle  or  some  one  he  sent  Some  days  after  IK^de, 
agent  of  plaintiffs,  came  and  examined  the  whole  of  it;  it  was 
agreed  between  Mr.  Tuttle  and  Mr.  Wilde  that  it  should  all  be 
examined  by  witness.  He  did  examine  it,  every  keg  sepa- 
rately; it  took  some  four  days.  There  were  two  thousand  two 
hundred  packages.  He  thinks  there  were  three  kegs  and  three 
half-kegs  short.  Some  of  it  had  been  in  the  water,  and  was 
spoiled  entirely,  and  some  was  spoiled  that  had  not  been  in 
the  water.  That  which  was  not  entirely  spoiled  had  received 
damage  by  moisture;  it  had  marks  of  having  been  in  the  water. 
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AH  the  packages  that  had  been  in  the  water  showed  stnini 
and  marks — one  hundred  and  forty-six  kegs  showed  water 
marks,  seventj-seven  half-kegs  and  eleven  cans;  each  case  con- 
tained fonr  quarter-keip  of  six  and  one  quarter  pounds;  a  case 
ia  same  as  one  keg. 

The  magadne  is  of  stone,  inclosed  in  wood. 

The  powder  was  good,  and  if  it  had  been  deliTered  in  good 
condition  it  would  have  been  worth,  in  ChicagOi  five  dollars  to 
tive  dollars  and  fiffy  cents  per  keg.  Some  of  it  was  blasting 
powder,  and  worth  less;  the  whole  invoice  was  worth  ten  to 
eleven  thousand  dollars — ten  thousand  three  hundred  and 
sixty-two  dollars  and  fifty  cents. 

He  thought  the  whole  powder  was  so  much  damaged  that  it 
would  be  worthless,  except  to  re^manufactore,  and  was  not 
worth,  as  delivered,  more  than  two  dollars  per  keg.  There 
were  equal  to  two  thousand  and  twenty-five  whole  kegs  of  the 
invoices.    The  packages  were  good  powder,  well  put  up. 

The  powder  would  have  kept  well  in  a  canal-boat,  if  she  was 
dry,  and  if  she  did  not  leak.  Powder  gathers  and  absorbs 
moisture  rapidly,  when  it  is  exposed  to  the  damp  atmosphere. 
Stains  on  the  k^s  were  some  months  old,  and  water  was  still 
in  them.    They  were  saturated  with  water. 

On  his  cross-examination  he  said  he  was  selected  by  Captain 
Tnttle  to  examine  the  powder.  A  large  portion  of  the  kegs 
showed  dampness,  but  no  discoloration ;  labels  on  some  of  them 
loosened,  but  not  discolored;  he  examined  the  nail  heads  in 
the  cases;  they  were  not  discolored.  Powder  is  very  suscepti- 
ble to  iiqury  from  dampness.  It  might  be  spoiled  from  pack- 
ing in  green  kegs  or  boxes  or  cases;  paste  upon  labels  might 
afiect  it,  if  there  was  moisture  enough  to  reach  through  the 
wood.  Powder  might  be  defectively  manufactured,  and  cake 
up,  as  if  wet.  Moisture  is  the  principal  cause,  and  when 
moisture  is  absorbed,  the  powder  would  appear  the  same  as 
if  defectively  manufactured.     Is  assignee  and  agent  of  tba 


Kr.  Wilde  testified  that  he  was  agent  for  the  plaintifiBk 
Saw  the  powder  in  June  last.  Had  an  interview  with  Tuttle, 
who  said  he  had  no  objection  to  Baton  examining  the  powder. 
Some  of  the  powder  was  hard,  and  some  was  soft;  some  lumpy, 
and  some  the  brilliancy  of  the  kernel  was  destroyed;  caused 
by  water.  He  was  in  Buffalo  in  1869;  had  an  interview  with 
Bryant,  secretary,  and  Foote,  president  Foote  said  Bryant 
knew  all  about  the  matter,  and  had  tried  to  send  the  powder 
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forwaid  by  sail,  but  could  not  send  it.  He  said  that  it 
good  boat,  and  perfectly  safe,  and  they  had  good  men  to  take 
care  of  it;  that  the  boat  was  then  twenty*five  milea  fiom 
Buffalo. 

Witness  said  water  caused  the  injury,  because  some  of  the 
kegfl  were  stained,  and  he  inferred  it  as  to  the  rest. 

We  think  this  evidence  fails  to  show  that  the  injury  to  the 
powder  was  caused  by  the  weather,  by  accidental  delay,  or  the 
natural  tendency  of  tiie  powder  to  decay.    All  these  witnesaee 
speak  of  the  powder,  when  transferred  to  the  schooner,  as  hav- 
ing laid  in  the  water,  and  not  of  its  having  contracted  moisture 
from  the  atmosphere,  or  from  any  other  natural  and  impercep- 
tible cause,  and  that  the  stains  upon  the  kegs  indicated  the 
presence  of  water,  not  moisture  merely.    Though  Mr.  Eaton 
states  that  powder  might  be  spoiled  by  packing  in  green  kegs, 
and  that  paste  upon  the  labels  might  affect  it,  yet  it  is  on  the 
fact  granted  that  the  kegs  are  so  green  as  to  be  moist,  and  the 
labels  possess  moisture  enough  to  penetrate  the  wood,  which 
is  no  more  than  saying  that  sufficient  moisture  from  any  cause 
will  affect  powder.    He  does  not  say  this  powder  was  affected 
in  either  of  these  ways;  and  we  think  no  other  conclusion  can 
be  reached  than  this — ^that  the  unnecessary  exposure  in  an  in- 
secure canal-boat  near  five  months,  exposed  to  all  the  storms 
and  rigors  of  a  northern  winter,  and  to  the  changes  of  weather 
60  frequent  in  that  latitude,  and  so  exposed  as  to  leak  and  ad- 
mit water,  all  which  proper  care  and  diligence  would  have 
prevented,  was  the  cause  of  the  injury.    We  say  unnecessary 
exposure  in  a  canal-boat,  because  we  think  if  a  magazine 
could  not  be  had,  then  some  dry,  safe  place — an  isolated  bam 
or  other  such  shelter — should  have  been  obtained  in  which  to 
store  the  powder.    It  was  negligence  on  the  part  of  the  com- 
pany to  have  left  the  powder  so  exposed  for  so  many  months, 
we  say,  in  an  insecure  boat,  because  the  company  have  fur- 
nished no  evidence  of  its  condition  during  the  winter  and 
spring;  and  the  jury  had  a  right  to  believe,  from  the  water 
stains  upon  the  kegs,  and  their,  condition  generally,  that  they 
had  been  in  direct  contact  with  water  which  had  leaked  or 
rained  into  the  boat     No  other  sensible  conclusion  can  be 
reached.    Mere  moisture  imbibed  from  the  atmosphere  could 
not  have  produced  any  such  effects. 

The  defendants,  then,  are  chargeable  with  n^gUgence,  and 
that  fixes  their  liability.  It  is  proved  upon  them  by  the  evi> 
dence  in  the  case,  and  there  is  no  escape  from  it. 
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The  injury  not  arising  from  any  one  or  all  of  the  ezoepted 
causes,  the  right  of  action  was  complete  against  the  defend- 
ants.  The  undertaking  of  the  company  was  to  carry  and  de- 
liver, and  they  were  bound  at  all  hazards  to  deliyer,  unless 
prevented  by  the  act  of  GkKi,  the  weather,  accidental  delay,  or 
the  natural  decay  of  the  property  to  be  conveyed,  or  by  a  pub- 
lic enemy. 

Admitting  that  the  close  of  navigation  was  a  providential 
cause  and  the  goods  could  not  be  forwarded,  still  the  company 
stood  to  them  in  the  relation  of  carriers,  they  being  on  their 
route  to  their  final  destination,  they  were  still  the  usurers  of 
the  goods,  and  cannot  escape  on  the  plea  that  they  were  then 
under  the  reduced  liability  of  warehousemen.  But  if  it  was 
so  reduced,  negligence  has  been  proved,  and  that  of  a  grave 
character.  The  responsibility  as  conmion  carriers  continues 
until  the  goods  have  reached  their  final  destination.  When 
that  is  reached,  there  may  be  circumstances  when  their  re- 
sponsibility as  carriers  would  cease,  but  never  while  they  are 
in  transit:  Edwards  on  Carriers,  515;  and  so  are  all  the  cases 
cited  by  appellant's  counsel.  The  counsel  argue  that  it  was  a 
necessity  the  powder  should  remain  in  the  canal-boat  out  of 
the  limits  of  the  cily  during  the  period  of  its  detention.  It 
was  twenty-five  miles  from  the  city,  and  no  person  to  look  to 
it  but  a  station  agent  of  the  company,  who  had  other  business 
to  attend  to.  The  necessity  for  its  remaining  in  the  boat  is 
assumed,  it  is  not  proved,  nor  is  the  condition  of  the  boat 
shown.  How  did  the  water  stains  get  on  the  casks,  or  how 
did  some  of  them  become  saturated  with  water,  if  the  boat 
was  in  good  condition?  Could  a  damp  atmosphere  merely 
produce  the  appearances  and  injury  proved?  Again,  it  is 
asked,  how  could  it  be  otherwise  than  that  powder  necessarily 
kept  all  winter  in  a  canal-boat  should  be  injured  by  the  lia- 
bility to  dampness  which  such  exposure  unavoidably  occa- 
sioned? All  this  is  assumption.  If  the  powder  was  thus 
exposed,  whose  fault  was  it  ?  Again,  it  is  said,  here  was  a 
boat  which  would  be  in  the  water  of  the  canal,  whose  decks 
would  be  covered  with  the  ice  and  snow  of  winter,  whose 
seams  and  joints  would  be  subjected  to  the  contracting  and  ex- 
panding effects  of  the  changes  of  temperature  from  winter  to 
spring,  and  the  question  is  asked,  was  it  hardly  within  the 
limits  of  possibility  that  a  cargo  of  powder,  compelled  to  be 
thus  exposed,  should  not  suffer  injury?  We  think  this  state- 
ment  of  fact,  and  question  made  on  it,  decides  this  whole  con- 
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tixyyerqr  against  the  defendants.  Who  permitted  the  powdei 
to  remain  in  a  boat  thns  exposed  7  Under  what  oompnlsioD 
were  the  defendants  thus  to  suffer  it  to  remain  five  monthsT 
It  was  their  own  act,  and  shows  negligenoe  of  a  most  extnuH^ 
dinary  character.  There  is  no  providential  interference  which 
the  company,  hj  reasonable  diligence,  coold  not  have  guarded 
against.  If  to  expose  powder  in  a  canal^boat,  with  no  person 
on  board,  through  a  long  and  dreary  winter,  and  with  no  fit- 
tings to  make  it  water-tight,  does  not  constitute  gross  negli- 
gence, which  is  nearly  allied  to  criminality,  we  would  be  at  a 
loss  to  say  what  acts  did  constitute  it.  None  of  the  necessary 
precautions  to  avoid  the  damage  appear  to  have  been  taken 
which  prudent  men  would  take  under  such  circumstances — 
not  one.  Neither  green  casks,  paste  on  the  labels,  or  a  damp 
atmosphere,  or  generated  moisture,  could  by  any  possibility 
have  produced  this  injury  to  the  extent  of  two  or  three  tons  of 
the  powder.  It  was  water,  and  that  water  entering  the  boat 
by  the  negligence  of  the  defendants. 

If  the  iigury  had  occurred  while  the  boat  was  under  way — 
the  boat  being  stanch  and  properly  fitted — there  might  be 
some  pretense  for  claiming  that  the  powder  became  wet  and 
damp  firom  some  innate  quality  it  possessed,  or  from  the 
atmosphere,  or  changes  of  weather,  and  then  it  migiht  slightly 
resemble  the  case  of  Clark  v.  BamweU^  12  How.  280,  and 
Muddle  V.  Siridej  9  Car.  A  P.  380.  But  it  has  none  of  the 
features  of  either  of  those  cases,  and  no  redeeming  qualities. 

As  to  the  instructions  in  detail,  we  do  not  deem  it  necessary 
to  remark  upon  them,  as  we  have  disposed  of  them  substan- 
tially  in  the  views  we  have  here  expressed. 

As  to  the  damages,  they  are  no  greater  than  the  proof  war> 
rants.  The  examination  of  the  powder  was  postponed,  at  the 
instance  of  the  agent  of  the  company,  for  several  days,  and  it 
was  agreed  by  them  that  Mr.  Baton  should  make  the  exam- 
ination and  estimate  the  damage. 

The  value  of  the  whole  invoice  was  stated  to  be...  .110,862  fiO 
Value  in  damaged  state,  two  thousand  and  twenty 

and  one  half  kegs  delivered  (four  and  one  half 

short),  at  two  dollars 4,011  00 


Leaves 18,821  60 

which  is  the  amount  of  the  verdict. 

As  to  the  pretense  that  the  contract  was  not  made  with  the 
company,  but  with  its  agent,  and  that  the  corporate  character 
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of  the  company  was  not  proved,  it  is  sufficient  to  say  that  the 
act  of  the  agent  was  never  repudiated,  but  was  ratified  by  Hbe 
president  and  secretary  and  other  managers  of  the  company  at 
Buffalo,  as  appears  by  the  testimony  of  Wilde,  who  went  there 
expressly  to  see  them  about  it,  and  who  told  him  they  had 
tried  to  send  the  powder  on,  but  could  not  get  a  sail  vessel. 
The  defendants  did  not  deny  their  corporate  character.  It  is 
alleged  in  the  declaration  they  are  a  corporation,  chartered  by 
a  law  of  New  York.  They  could  have  put  this  in  issue  by 
pleading  ntil  tiel  corporation. 

As  to  the  rejection  of  TutUe's  testimony,  it  is  apparent  he 
was  the  principal  obligor  in  the  delivery  bond,  and  was  inter- 
ested. No  motion  was  made  to  release  him,  and  he  was  not  a 
competent  witness. 

Placing  the  case  upon  the  ground  that  defendants  place  it 
upon,  that  the  injury  to  the  powder  was  the  result  of  one  of 
the  excepted  cases  indorsed  on  the  bill  of  lading,  then  the 
plaintiffs  must  recover,  as  they  have  proved  such  fieusts  as  war- 
ranted the  jury  in  finding  ne^gence. 

Placing  it  on  the  rigid  ground  of  the  common-law  liability 
of  common  carriers,  which  is  the  true  groimd,  the  loss  and 
injury  being  proved,  the  liability  of  the  company  is  at  once 
determined.  In  either  view,  the  judgment  is  right,  and  must 
be  affirmed. 

Judgment  affirmed. 


Ck>MMON  Cabbibr  is  Liabls  vor  All  Lossn  not  oeoMJonad  by  the  Mt  of 
Ood  or  public  enemiea,  except  where  he  has  provided  otherwise  in  his  con- 
tract: Tumty  T.  WUwrit  27  Am.  Dec.  515,  and  note  517;  Leomatrd  v.  Hen-> 
dridtton,  55  Id.  587;  Cooper  v.  Berry,  68  Id.  468»  and  note  480;  Mo9e»  v,  Bo§^ 
Urn  and  Maim  R.  R.,  55  Id.  222;  UolUtUr  v.  Nowkn,  82  Id.  455;  Co/e  v. 
QiMdwim,  32  Id.  470;  Qilmore  r.  Carman^  40  Id.  96;  Hale  v.  N.  J,  S,  Co,,  39 
Id.  398;   WkUeskUB  ▼.  Thurlkill,  51  Id.  128. 

CkXMXON  OABRUR*a  DuTT  TO  AocEPT  (jk>0Ds  ow  All  Who  Applt:  See 
cited  cases  in  note  to  Sandford  v.  Catawiasa  etc  R,  R.  Co.,  64  Am.  Dec  671; 
HoUiBier  v.  Nowlen,  32  Id.  455;  Cole  v.  Chodwm,  32  Id.  470;  FUeh  v.  Newberry, 
40  Id.  33;  Doty  v.  Strong,  Id.  773. 

Power  ow  Common  Carrur  to  Loot  ms  Liabilttt  bt  Genkral  No- 
ncR:  Barney  r,  Prentiu,  7  Am.  Dec  670;  Orange  Co,  Bank  v.  Brown,  24  Id 
129,  and  note  137;  HoUUter  ▼.  Nowlen,  32  Id.  455,  and  extended  note  469; 
Cole  ▼.  Ooodwm,  Id.  470,  and  extended  note  thereto  495-607»  on  a  common 
carrier's  power  to  limit  his  liability;  Fi^  ▼.  Chapman,  46  Id.  393;  Laing  t. 
Colder,  49  Id.  533;  Camden  and  Amboy  R.  R,  Co.  v.  Balda^r,  55  Id.  481; 
Farmera^  etc.  Bank  ▼.  Champlain  Trantp.  Co.,  66  Id.  68;  Dorr  v.  N.  J.  S.  N. 
Co,^  62  Id.  125,  and  note  129;  GmbaU  v.  Rutland  etc  R.  R.  Co.,  62  Id.  567; 
Uimee  r.  Boeton  and  Maine  R.R.Ch.,&i  Id.  381,  and  note  393. 


776       Wbstekn  Tkaksportation  Co.  v.  Newhall.    [UlinoiiH 

Tower  or  Cokmon  Cabbibb  to  Ldcxt  bjb  BxaPONsiBiLirr  bt  Sficial 
KonoB:  Soe  note  to  Orange  Co.  Bamk  ▼.  BrcwH^  24  Am.  Deo.  187;  Bedtmam 
w.  8htm»e,  28  Id.  663;  extended  note  to  ffolOtier  t.  Ncwlm,  S2  Id  468-470| 
extended  note  to  CoU  t.  Ooodwin,  Id.  602;  Fbk  r.  Chapmamt  46  Id.  30l| 
ThamoM  ▼.  Ship  Momktg  Oloryt  71  Id.  609»  end  note  611. 

COICMOH    OlBBIBB   MAT   BlRBlOT   HI8    CkkKMON-LAW   LUBIUTr  BT    Sx- 

PBB8B  OowoLWii  Bedaium  t.  Skoute,  28  Am.  Deo.  663;  luge  nnmber  of  ool* 
looted  oee«i  in  the  extended  note  toOafeT.  Chodwkt,  32 Id.  407;  BkigkamY, 
Bogtn,  40  Id.  681,  end  note  686;  Swkidkr  t.  mUard,  46  LL  732;  Sagery. 
PcrUmoutht  8,  A  P.  A  B.  R,  B.  O0.,  60  Id.  660;  FanMr^  tit.  BokA  t.  CSkm* 
pUi  TVaiugx  Ox,  66  Id.  68;  Dorr  t.  N.  J.  8.  J9.  Ok,  02  Id.  126;  Orakmrn  r. 
Daek,  Id.  286;  XSMbaH  t.  Arttaii  ete.  12.  IE.  Ox,  LL  667,  and  note  573; 
CoQpir  ▼.  Berr^,  68  Id.  468^  and  note  480}  note  to  Tkomag  t.  filqv  JTotimv 
(7fofy,  71  Id.  611. 

ComcoN  Oabbibb  oiinioT  bt  CkniTBAcr  Dxtbbt  Hxhsblt  op  Liabilitt 
roB  Kbqligbrcb  ob  Wabt  of  Oabb:  Beebmm  v.  Bhome,  28  Am.  Dea  653; 
Swindler  r.ffimard,  46  Id. 'm;  Ai^ery.  AiHUmovAeAv  12.  iLGx,  60Id.650; 
Reno  ▼.  Hogan^  64  Id.  613^  and  ooPeeted  oeaee  in  note  thereto  616;  Camden 
efc.  R.  R.  Co.  V.  BcMuff,  66  Id.  481;  OoUegr.  Pemu^kfcmia  R,  R.  Co.,  721d. 
703;  Oraham  t.  Davis,  62  Id.  286. 

BuRDBN  or  Pboop  n  oh  CkkMMOH  Cabbibb  to  Show  that  Los  n 
WTmiN  ExoBPTBD  SxiPirLATIOHS,  and  that  there  waa  no  n^g|ligeBoe:  Bwd  r. 
MorriB,  12  Am.  Deo.  489;  Smgrl  ▼.  Nioion,  23  Id.  146;  Turmeg  t.  WUhm,  27 
Id.  516;  Swindler  ▼.  mUard,  46  Id.  732;  Leonard  w.  Hendriehon,  65  Id.  687; 
Fariaky.  Rdgb,  62  Id.  666;  note  to  TkomaaY.Sh^MonmngCflorg,'!!  Id.611. 

LiABiLiTT  OF  Common  Carrier,  whbb  TBRMiNAm:  See  extended  nele 
to  Sthimdt  Y.  Blood,  24  Am.  Deo.  147;  2>«  MoU  v.  Larawag,  28  Id.  023;  Mo- 
Cfregor  ▼.  KUgore,  27  Id.  260;  SUmt  v.  Wa^  62  Id.  621;/'arBieri'  ete.  Bankr. 
CkBunphinTrantp. Co., 6Qld.es,  aLodnoUnS^', NorwagPlaineOo*Y.Boetonete. 
R,  R.,6l  Id.  423;  ChieagoeU.R.  R.  Co.  ▼.  fTorrvM, 63  Id.  317;  Moeeer. 
SM.R.R.  Co.,  64  Id.  381 ;  note  to  Blotaom  v.  Or^fin,  67  Id.  82;  Mddgm 
R.  R.  Co.  T.  Dag,  71  Id.  278;  note  to  Porter  r.  Chicago  etcR^R.  Co.,  Id. 

Oabbibb  will  bb  Relixvbd  fbom  Liabilxtt  if  the  owner  of  tiie  goodi^ 
by  oontraot  with  the  oarrier,  waire  any  of  hie  righti  tonchiqg  daliwy;  Siam 
T.  WaUi,  62  Am.  Deo.  621. 

DocnuKBB  OF  KoncB  as  Afpubd  to  Commoh  Cabbibbb:  See  extended 
note  to  Cole  v.  Cfoodwin,  32  Am.  Deo.  602-607,  diBonnamg  Tarioos  methode  of 
flying  notioe,  and  the  effect  thereof. 

Cabbibb  ib  Liablb  fob  Injubt  to  Goods  Caubbd  bt  Damphbm^  if  it 
might  have  been  prevented  by  ekiU  and  oare  on  hii  part;  Camarom  r.  RIeK  63 
Am.  Dea  670;  Phitteo  ▼.  San/ord,  67  Id.  664. 

Thb  prinoipal  oasb  was  ottbd  in  each  oi  the  following  anthontiee  and 
to  the  point  etated:  A  printed  indonement  on  the  back  of  a  tioket  or  fret 
pan  ie  not  a  mere  notice  like  the  one  in  the  principal  oase.  Hie  free  tidiet 
is  a  gratuity,  and  the  acceptance  and  nee  of  it  estaUiiheB  the  indoraemeni 
thereon  aa  an  agreement  between  the  perty  giving  and  the  perty  reoeiTing. 
By  uiing  the  tioket^  the  paaienger  aesenta  to  the  terma  on  which  it  waa  given, 
and  it  becomes,  to  all  intents  and  pnrpoeei^  an  agreement:  IlSnoie  CemL  R.  B. 
Co.  V.  Read,  37  IlL  610l  A  common  carrier  cannot  restrict  his  liafailE^  by  a 
mere  notice  that  property  received  by  it  is  subject  to  speoified  condition%  in- 
dorsed upon  the  receipt^  or  given  in  any  other  mode:  Adame  Afsssi  Co.  v« 
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UaifmUp  42  Id.  n.  A  genflnl  noiiM  is  mmfficieiit  to  rmoof  «r 
conmum  oaxriar's  liability:  lOkuU  OmL  R.  R.  Ca-r.  Drmkmbirfh  M  U.  U. 
A  distinotum  eziste  bgiweea  the  eitMt  of  those  notioM  by  a  oHiiv  irtiiob 
•eek  to  dkcbavgo  him  from  datiM  whioh  the  Uw  hu  amiezod  to  his  vmjfLoj-^ 
msnt^  sad  tboae»  like  the  one  in  qaestion,  designed  simply  to  insure  food 
fatth  and  fur  deslittg  on  the  part  of  his  employer.  In  the  former  eass^  notioe 
akno  is  not  effBotaal»  without  an  assent  to  the  attempted  lestriotifln.  In  the 
Utter  eassb  notice  alone,  if  broni^t  home  to  the  knowledge  of  the  owner  of 
the  properly  ddmred  lor  carriage^  will  be  sofBoient.  Iliis  distinetiflQ  ad- 
verted to  was  noogniaod  in  the  pflnotpal  ease:  OppenMmer  t,  17.  8.  Mtptem 
Od.,  60  Id.  67.  Kothing  bat  a  speoial  agreement  can  lesson  oriemove  a  oom* 
mon  oanier's  liabiHfy:  niim>i$  CeaL  B.R.Oa.Y.  8ni^$er,  88  Id.  862.  A  con- 
dition that  the  eairisr  will  not  be  liable  for  loss  beyond  a  ipeeified  som,  being 
less  than  the  ralne  of  the  goods  shipped,  and  annezed  to  a  shipping  veoeipt» 
will  not  release  tiie  eairisr  from  his  oommon-law  liability^  vnless  the  assent 
of  the  sfa^per  to  soch  limitatiwi  is  shown;  and  sneh  assent  is  not  neosssaiily 
to  be  preramed  from  the  aoceptanoe  of  the  bill  of  lading:  Adam§JBiLfivm  Oo, 
▼.  SUUanen,  61  Id.  186;  Mtr^haiM  D.  TVtuugx  Co.  t.  TkMm.  86  Id.  72. 
Bren  if  it  is  prored  that  goods  have  been  taken  from  the  ears  and  plaoed  in 
a  wanhoaae  awaiting  reahipment^  before  the  point  of  destination  is  reached, 
tl^y  are  still  in  transit^  and  the  liibOi^  of  insorers  oontinnss;  Jfwttoriit'  D. 
TVump.  Obb  T.  Kahn^  76  Id.  622.  Assent  of  shipper  is  a  qnestion  of  fact: 
MenAanU'  D.  Tratup,  Co.  ▼.  TheUbar,  86  Id.  72.  As  to  oonlnoting  against 
negiignee  other  than  gross  or  willfal,  see  AmM  r,  L  <7.  R.  R,  C(».,  83  Id. 


HuoHES  V.  Stbbbtbb. 

[24  ILUMOKS,  6I7.J 

Cubs  oamror  Issus  Ezscnrnov  on  Judomiht  SATunsD  bt  Balm  or 

Pbofbrtt  nntQ  the  satisfaction  is  Tacated,  the  levy  and  sale  set  aside, 

and  an  ezecntion  awarded  by  order  of  ooort 
Clksx's  Drrms  ars  Hinistkiual  only;  while  the  setting  aside  a  levy  or 

aalo,  or  vacating  an  entry  of  satisfaction  of  judgment^  is  a  jndioial  act. 
Lbvt,  Salk,  ajtd  Bktbt  of  SATxaTAonoK  SHOULD  BB  Sbt  Asidb  where  the 

deecription  of  the  land  K^d  is  sneh  that  it  osnnot  be  located. 

Streeter  obtained  judgment  against  Hughes,  and  executioD 
issued.  The  sheriff  levied  on  a  parcel  of  land  described  as  '^  a 
part  of  the  east  half"  of  a  certain  section,  *^  containing  seventy- 
four  acres,  more  or  less."  The  property  was  sold  for  suiScient 
to  cover  judgment  and  costs;  and  Streeter  became  the  pur- 
chaser, and  satisfaction  was  entered .  Streeter  procured  from 
the  clerk  another  similar  execution,  which  Hughes  moved  to 
quash.  Streeter  then  moved  the  court  to  set  aside  the  levy, 
sale,  and  satisfaction  formerly  made  and  entered*  The  court 
overruled  Hughes's  motion,  but  granted  Streeter's  motion,  and 
Hughes  sued  out  his  writ  of  error  to  reverse  these  decisions. 
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Scateij  MeAUUler  and  Jewell^  for  the  plaintiff  in  enor. 
Sfniih  and  Dewey^  for  the  defendant  in  error. 

By  Court,  Walkbb,  J.  The  role  has  been  uniform  both  in 
this  country  and  Great  Britain,  that  after  a  satiofoction  of 
a  judgment  by  the  sale  of  property,  no  further  execution  can 
issue  upon  the  judgment  until  the  satisfaction  is  vacated,  the 
levy  and  sale  set  aside,  and  an  execution  awarded  by  an  order 
of  the  court  in  which  the  judgment  was  rendered.  No  cane 
has  been  referred  to,  and  none  is  believed  to  exist,  in  which  a 
clerk  has  ever  before  issued  an  execution  on  a  judgment  thus 
satisfied.  And  it  is  for  the  plain  and  manifest  reason  that  hia 
duties  are  only  ministerial,  while  the  setting  aside  a  levy  or  a 
sale,  or  the  vacating  the  entry  of  satisfaction  of  a  judgment  is 
a  judicial  act.  When  the  plaintiff  has  sold  property  in  satia- 
faction,  his  judgment  ceases  to  exist,  and  when  tiie  record 
entry  of  its  satisfaction  is  vacated,  it  is  thereby  revived,  and 
receives  new  vitality.  The  exercise  alone  of  a  judicial  power, 
equal  to  that  which  first  made  the  decision,  can  impart  this 
new  life  to  a  judgment  which  has  once  been  satisfied  by  an 
o£Scer  or  person  clothed  with  power  to  make  the  entry.  The 
hearing  the  evidence  and  finding  the  facts  on  the  motion  is  as 
purely  judicial  as  is  the  ascertaining  the  amount  of  the  in- 
debtedness, and  rendering  the  judgment  in  the  first  plaoe.  The 
clerk  might  as  well  assume  the  one  jurisdiction  as  the  other, 
and  the  exercise  of  either  is  wholly  unwarranted. 

We  have,  however,  been  referred  to  the  case  of  Froflnifori 
Bank  V.  Markley,  1  Dana,  373,  as  an  authority  to  sustain  the 
practice.  That  was  a  case  where  an  agent  of  plaintiff,  through 
mistake,  entered  a  credit  on  the  execution,  and  the  clerk 
Issued  an  aUas  for  the  full  amount  of  the  judgment  That 
case  stands,  so  far  as  we  can  find,  solitary  and  alone,  and  no 
rule  of  law  is  referred  to  in  support  of  the  authority  of  the 
clerk,  and  the  court  in  the  opinion  very  properly  disoouragea 
the  practice.  The  fSsLcts  of  that  case  are  not  the  same  as  in 
this,  and  even  if  they  were  we  should  not  be  inclined  to  follow 
it  as  a  precedent  or  as  authority,  since  we  believe  that  it  is 
opposed  to  the  uniform  practice,  and  is  not  sanctioned  by  the 
common  law,  is  unauthorized  by  statute  and  in  violation  of 
our  constitution,  which  has  vested  all  judicial  power  in  courts, 
and  not  in  ministerial  o£Bcers.  We  are  therefore  clearly  of 
the  opinion  that  the  court  erred  in  not  quashing  the  alias  exe- 
cution, as  its  issue  was  not  warranted  until  the  satisfaction^ 
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the  I«77  and  sale,  had  been  set  aside  hj  the  judgment  of  a 
court  of  oompotent  jurisdiction. 

The  qneeti<Hi  will  necessarily  arise  on  another  trial,  whether 
the  levy  and  sale  made  under  the  first  execution  should  be  set 
aside,  and  we  shall  therefore  proceed  to  the  determination  ol 
that  point.  This  question  depends  upon  whether  the  defendant 
in  error  acquired  anything  by  the  levy  and  sale.  If  the 
description  of  the  premises  is  sufficient  to  fix  the  location  of 
the  land,  he  then  obtained  the  right  of  redemption  firom  the 
mortgage,  otherwise  he  procured  nothing.  It  sufficiently  ap- 
pears by  the  affidavits  that  the  officer  designed  to  levy  upon 
the  interest  of  plaintiff  in  error  in  the  eighty-acre  tract,  and 
that  the  defendant  in  error  designed  to  purchase,  and  supposed 
that  he  had  purchased,  that  interest.  The  whole  transaction 
seems  to  have  been  had  under  a  misapprehension  of  the  parties, 
and  their  intention  appears  to  have  been  to  make  the  levy  and 
purchase  of  the  land  by  a  sufficient  description.  A  part  of 
eighty  acres,  containing  seventy-four  acres,  more  or  less,  is 
wholly  insufficient  to  designate  any  tract  of  land  that  can  be 
located.  By  this  description  it  might  be  located  in  a  large 
number  of  different  modes,  either  of  which  would  equally 
AUB^T  the  call  of  the  deed.  It  is  true  that  it  is  sevenly-four 
acres  in  a  designated  eighty-acre  tract  But  whether  on  the 
one  or  another  of  the  sides,  in  the  center  or  in  one  of  the  angles 
of  the  tract,  it  is  impossible  to  know.  There  is  nothing  in  the 
levy  and  certificate  of  purchase  from  which  that  fact  can  be 
ascertained,  and  we  have  no  other  means  which  we  can  recog- 
nize of  ascertaining  the  intention  of  the  parties.  Whether  the 
half  of  the  quarter-section  is  fractional  does  not  appear.  But 
even  if  it  did  appear  that  he  owned  seventy-four  acres  by  au 
apprqpiiate  description,  there  is  nothing  in  the  levy  to  limit 
and  designate  the  portion  of  the  half  of  the  quarter  that  he 
owned.  Had  it  stated  that  it  was  all  of  the  land  which  he 
owned  in  the  tract,  or  that  it  was  all  of  the  land  he  had  ac- 
quired by  purchase  from  a  particular  individual,  or  some  such 
reference  to  something  else  by  which  it  could  have  been 
located,  it  might  have  been  sufficient.  But  we  have  no  such 
reference,  and  we  have  no  doubt  that  the  description  is  so  de- 
fective that  no  title  whatever  passed  by  the  sale.  This  being 
the  case,  the  defendant  in  error  did  not  obtain  anything  by  his 
purchase,  and  has  an  equitable  right  to  have  the  levy  and  sale 
set  adde,  and  an  execution  awarded  by  which  he  may  acquire 
the  benefit  of  his  judgment. 
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The  judgment  of  the  court  below  is  rerened,  and  the  cans» 
remanded. 
Judgment  revened. 


AwiMD  ov  Exsocmni  n  Jmnii^  An  nor  MmRniii^  Aof: 
HoK;  24  Am.  Dm.  4S1. 

linmrncBUTi  Aor  n  "m  Mi  pcrfonned  in  a  preioribed  maiuur,  in  obedl- 
dkoM  to  the  law  «r  the  mandate  of  legal  antbority,  wHhoat  regard  to  or  in 
the  ezefdae  ol  the  Judgment  of  the  indhridnal  vpon  the  propriety^  of  the  act 
behig  dona:"  See  Pemrfagtoa  ▼.  Sireighi^  64  Ind.  876;  cited  in  note  to  Uawkkm 
▼.  flbeemor,  8S  Am.  Dec.  902. 

Djhkuiuibov  nrwBDi  JuDidAL  AXD  JionvnouiL  Ao?  n^  that  tiie  f omer 
la  caly  Toidahle  for  error,  while  the  latter  ia  void  if  not  done  in  atrict  par- 
mance  of  Ugd  antiiority:  LongfeUm  t.  QiiJm£y»  48  Am.  Deo.  fi2& 

Tm  nmciPAi*  gisb  was  cina>  in  each  of  the  billowing  antfaoritiea,  and  to 
the  point  stated:  A  deed  for  thirty-four  aoree  of  land  oot  ci  a  certain  larger 
tracts  withoDt  epeoif ying  the  part  of  the  tract  cat  of  iHiidi  it  ia  to  be  taken, 
ia  Toid  for  uncertain^,  aa  the  land  add  cannot  be  located.  It  cannot  be 
aaoertainedfrQmtfaedeMripticn:£:AeiofeiQ^bitlT.Aia9,3^  Thewotda 

of  the  prino^al  caae,  aa  to  how  to  reviTO  a  Judgment  once  aatiafiedp  were 
quoted  with  i^n^roval  in  McComuuk  ▼.  Wkoder^  26  Id.  123.  rrwiiiwa  de- 
acribed  in  a  writ  of  reatitntion  aa  "part of  the  aouth-waet  quartar  of  the  aontii- 
eaat  quartar  of  aection  1 » townahip  12  north,  range  7  eaal^  ci  the  third  prinaipal 
meridian,"  randera  the  writ  Toid  for  uncertain^:  Hadim  t.  JffoattM^  67  Id. 
464.  A  deaoripticn  of  premiaeaaouj^t  to  be  recovered  in  an  action  of  fciabia 
entry  and  detainer  aa  "  a  part  (A  the  north  half  of  the  north-eaat  quartar  of 
aection  16,**  etc,  "with  the  houae  situated  thereon,"  ia  Toid  for  unoertainljp 
and  oonf era  no  Juriadiction  on  the  magiatrate  to  hear  and  ilirtei  mliw  tiia 
and  the  defect  cannot  be  anpplied  lyy  parol  evidence  on  tiie  trial: 
T.  JMK  77  Id.  667. 


Smith  v.  Pboplb. 

l»  iLLXVOia,  17.] 

Imflumiob  of  Aor  urov  Soonmr  DanumnB  wm'maa  I*  n  fymnmwmMM. 

CkxmnaAcr  to  combine  to  aooompliah  anoh  aet»  and  not  wfaathat  tiie  aot 

itaeU  ia  criminaUy  puniahable. 
CoKBDr ATKHi  TO  Skduci  Fbiau  18  Gbdohai*  Covapnuor,  although 

ticn  ia  not  a  criminal  offenae  at  common  law. 


Indiotmsmt  against  Charles  H.  Schwah,  John  B.  Smith,  and 
Mary  C.  Allen  for  congpiraey  to  seduce  a  minor  female.  At 
the  trial  the  jury  returned  a  verdict  of  guilty,  whereupon  the 
defendants  moved  to  arrest  judgment,  on  the  ground  that  no 
indictable  offense  is  set  forth  in  the  indictment,  the  defendants 
taking  the  position  that  as  seductiofl  is  not  indictable  in  nil- 
noiSy  a  conspiracy  to  commit  seduction  could  not  be  indictable. 
Defendants  took  exception  to  certain  instructions  given  to  the 
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jury,  but  the  principal  error  assigiied  isthe  leAiMlof  tlMooori 
to  arrest  judgment. 

Woodwardj  LuU  and  AbbotU  and  E.  Van  Bwrenf  finr  defend- 
ants in  error. 

C.  Ha/ffeny  dittriet  aUomeyj  for  the  people. 

By  Court,  Caton,  C.  J.  To  attempt  to  define  the  limit  or 
extent  of  the  law  of  oonspiracy,  as  dedndble  from  the  BngliBh 
decisionB  would  be  a  difficult  if  not  an  impracticable  task, 
and  we  shall  not  attempt  it  at  the  present  time.  We  may 
eafely  assume  that  it  is  indictable  to  conspire  to  do  an  unlaw- 
ful act  by  any  means,  and  also  that  it  is  indictable  to  conspire 
to  do  any  act  by  unlawful  means.  In  the  former  case  it  is  not 
necessary  to  set  out  the  means  used,  while  in  the  latter  it  is, 
as  they  must  be  shown  to  be  unlawful.  But  the  great  uncer- 
tainty, if  we  may  be  allowed  the  expression,  is  as  to  what  con- 
stitutes an  unlawfiQ  end,  to  conspire  to  accomplish  which  is 
indictable,  without  regard  to  the  means  to  be  used  in  its  ac- 
complishment. And  again,  what  means  are  unlawful  to 
accomplish  a  purpose  not  in  itself  unlawful.  As  this  indict- 
ment falls  under  the  first  class,  we  shall  confine  ourselves  to 
that  If  the  term  '^ unlawful"  means  criminal,  or  an  ofiense 
against  the  criminal  law,  and  as  such  punishable,  then  the 
objection  taken  to  this  indictment  is  good,  for  seduction  by  oux 
law  is  not  indictable  and  punishable  as  a  crime.  But  by  th« 
common  law  governing  conspiracies  the  term  is  not  so  limited, 
and  numerous  cases  are  to  be  found  where  convictions  have 
been  sustained  for  conspiracy  to  do  unlawful  acts,  although 
those  acts  are  not  punishable  as  crimes. 

Nor  yet  would  it  be  quite  safe  to  say  that  the  term  ^'  unlaw* 
ful,''  as  here  used,  includes  every  act  which  violates  the  lega] 
rights  of  another,  giving  that  other  a  right  of  action  for  a  civil 
remedy.  And  we  are  not  now  prepared  to  say  where  the  line 
can  be  safely  drawn.  It  is  sufficient  for  the  present  case  to  say 
that  conspiracies  to  accomplish  purposes  which  are  not  by  law 
punishable  as  crimes,  but  which  are  unlawful,  as  violative  of  the 
rights  of  individuals,  and  for  which  the  civil  law  will  afford  a 
remedy  to  the  injured  party,  and  will  at  the  same  time  and  by 
the  same  process  punish  the  offender  for  the  wrong  and  outrage 
done  to  society,  by  giving  exemplary  damages,  beyond  the  dam- 
ages actually  proved,  have  in  numerous  instances  been  sustained 
as  common-law  offenses.  The  law  does  not  punish  criminally 
mnnry  unlawful  act.  although  it  may  be  a  grievous  offense  to 
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•odelj.  And  In  detenniximg  what  fiort  of  ocmqdrades  may  or 
may  not  be  entered  into  without  committing  an  offenae  pnniab- 
able  by  the  common  law,  regard  must  be  had  to  the  influence- 
which  the  act,  if  done,  would  actually  have  up<Hi  society,  with- 
out confinii^  the  inquiry  to  the  question  whether  the  act  might 
itself  subject  the  offender  to  criminal  punishment  And  most 
prominent  among  the  acts  branded  as  unlawful,  although  not 
punishable  as  crime,  is  the  very  act  to  accomplish  which  thi» 
conspiracy  is  charged  to  have  been  entered  into.  It  is  more 
destructiye  of  the  happiness  of  individuals,  and  of  the  weli- 
being  of  society,  than  very  many  others  which  are  punishable 
as  crimes,  and  tiie  law  has  ever  favored  its  punishment  by  ex- 
emplary damages  to  the  parent,  guardian,  or  master  of  the  vic- 
tim of  seduotion,  although  he  is  often  regarded  as  the  iigured 
party  by  the  merest  technicality.  To  say  that  it  is  innocent, 
or  not  a  crime,  for  parties  to  band  and  conspire  together  to  ac- 
complish the  destruction,  by  seduction,  of  any  young  girl  ia 
the  community,  unless  it  can  be  shown  that  tiie  means  to  be 
used  are  unlawful,  and  then  hold  that  such  unlawful  meana 
must  of  themselves  be  criminal,  and  punishable  as  such,  would 
be  giving  a  legal  sanction  and  encouragement  to  such  conspir- 
acies. Under  such  decisionB,  the  courts,  instead  of  being  the 
guardians  of  the  peace  and  bappinees  and  well-being  of  soci- 
ety, would  lend  their  sanction  to  its  worst  enemies.  If  there  be 
any  act  which  should  be  regarded  as  unlawful,  in  the  sense  ci 
the  law  of  conspiracy,  but  which  is  not  punishable  as  a  crime, 
it  is  this  very  act,  and  so  it  has  been,  and  ever  should  be,  re* 
garded  by  the  courts.  We  do  not  hesitate  to  hold  that  a  oon- 
spiracy  to  accomplish  such  an  object  as  this,  whether  the 
means  to  be  used  be  unlawful  or  criminal  or  not,  is  a  crime  at 
the  common  law,  and  that  it  is  the  duty  of  the  courts  to  pro> 
tect  society  against  such  conspiracies  by  their  punishment.  If 
the  laws  of  the  land  will  not  afiiord  such  protection,  then  indi- 
riduals  will  protect  themselves  by  violence,  for  it  is  not  in  hn* 
man  nature  to  let  such  ofiiuises  go  unpunished  in  some  way» 
Counsel  say,  in  argument,  that  if  we  sustain  this  ccmviction^ 
no  man  in  community  can  repose  in  security.  We  answer,  no 
luan  who  will  enter  into  a  conspiracy  to  accomplish  so  nefitfi* 
OQB  a  purpose  as  this  should  be  allowed  to  repose  in  security;^ 
sad  if  parties  who  thus  offiBnd  are  allowed  to  do  so,  then  inno- 
cent and  useful  members  of  sooietj  cannot.  We  hcdd  that  it 
was  not  necessary  to  show  that  the  means  to  be  used  by  th» 
OQnqnrators  were  unlawful  or  criminaL 
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The  objection  that  thiB,  being  bat  a  common-law  offense,  it 
not  poniflhable  in  this  state,  where  we  have  a  criminal  code 
defining  most  criminal  ofienses  and  prescribing  their  ponish- 
ment,  is  answered  by  the  case  of  Johnson  y.  PeopUy  22  111.  314. 
It  is  there  shown  that  our  criminal  code  prescribes  punishment 
for  offenses  not  enumerated,  which  can  mean  nothing  but 
common-law  offenses,  showing  conclusively  that  it  was  not  the 
intention  of  the  legislature  to  repeal  that  portion  of  the  com- 
mon law  by  implication. 

We  do  not  deem  it  necessary  to  review  the  instructions  in 
detail.  We  have  eTamined  them  and  the  questions  made 
upon  them,  and  find  no  error  committed  by  the  court  in  the 
faistructions;  nor  do  we  think  that  the  verdict  was  unsustained 
by  the  prool    The  judgment  is  aflirmed. 

Judgment  aflSrmed. 

Bbxxss,  J.,  dissented. 


Borcormro  am  CanaSAL  OoHsrnuor.— Th«  prindptl  otm  In  holding  thai 
ft  oombiiifttkn  bj  a  nmiiber  ol  penona  to  do  aa  act  may  be  a  erimiaal  oon* 
■pmojf  althoni^  the  aoi  itMlf  woqld  not  oonatitnte  a  crime  if  ocMmnitted  by 
ooa  peraoiiy  annoonoee  a  principle  which  may  beoome  d  great  importance  in 
determining  the  legvd  eSiBot  of  aoti  popularly  known  ae  " boycotting.'*  Thie 
term,  which  ii  of  recent  origin,  haa  nowhere,  aa  far  aa  we  have  been  able  find, 
reoehred  a  Judicial  consfaniction,  and  in  endeavoring  to  aacertain  whether  and 
when  tha  acta  charaeteriaed  by  it  oonatitnte  a  criminal  oonapiracy,  we  en- 
oonatars  diifionhy  In  datmrmining  what  "boycotting"  really  ia.  "Like a 
great  many  other  worda  in  the  Bngliah  language,*'  aaya  the  Central  Law  Jour- 
nal of  March  19, 1880^  page  807,  ''it  had  ita  origin  in  the  name  of  a  pereon, 
one  Oaptain  B<iycott^  who  haTing  aoma  fiye  yeara  ago  iacnrted  the  displeasure 
of  the  tenantry  of  an  aetata  In  Irelaad,  ol  whidi  he  had  charge^  they  and  their 
neii^bora  combined  together  and  ref need  to  buy  from,  aeU  to^  or  labor  for 
him,  and  by  a  aort  ol  oatraciam  thna  eataMiahed  against  him — aa  weU  aa  otbera 
who  would  faTor  or  give  him  aid— sought  to  oblige  him  to  choose  between  the 
anaoyaaoe  and  leas  occasioned  by  the  'boycott'  and  the  performance  ol 
aomething  demanded  by  the  parties  arrayed  against  him.  Such  acts,  having 
a  ftuui  political  relation,  growing  out  of  the  agrarian  troublee  in  Inland  at 
thai  time^  were  given  a  wide  pnUidty,  and  thereby  became  known  and  were 
adopted  aa  a  aettled  poli<7,  under  that  name,  by  the  interests  represented  in 
the  Ubor  and  trade  assemblies  throughout  the  United  States  and  England  in 
farthering  their  aima  and  objeeti.  Employera  also  have  adopted  it  in  ad  vane* 
ing  their  aima  agpunst  obnoxious  persons  or  rivala  in  business  "  Whenever 
•onrta  of  law  have  made  nee  ol  this  tsrm,  they  have  implied  it  to  some  phaee 
el  ooospiraoy. 

In  the  caae  ol  Th$Mogol  Steanuklp  Oompamy  v.  MdOregcr,  Ooio,  ii  Cb.,  L. 
B.  IS  Q.  K  478b  the  eonplaint  allegee  that '' the  plaintiffs  have  suffered  dam- 
age by  laaaon  ol  the  defendants  aa  and  being  owners  ol  numerous  steamers 
trading  between  ports  In  the  Tangtae  Kiang  river  and  London,  conspiring 
together,  and  with  other  persons  at  present  unknown  to  the  r^^"***^^  to  pre- 
vent the  plantiffB  from  obtaining  oaifoee  for  stsamers  owned  by  the  plsintifls 


784  Smith  v.  Pboplb.  [IlliDoiB, 

from  ahippartitalwaiCTiedfRmK  ports  IB  tlM«idrif«r  to  Loodo^  reward 
ta  tba  pbintifb  IB  ttttt  biliall  ....  llMwideoMpinii^oonRstedandoaa- 
M*i  ol  » irttm^fmlMii  and  afneoMot  l^  aad  amo^gil  tlw  doieiidanti^  m  and 
brngownen  ol  dbmamn  at  afogoiaid,  punnant  towUali  tlw  d■f6odalit^  witt 
Inbni  to  in  jura  tlia  ptaistilb  and  pnivcnt  tiiom  obtaining  oacgooa  for  thoii 
trading  batwaen  tfaaporfei»  agreed  to  rafnao^  and  refoaed,  toaooq^ 
bom  iliippi^  ageapi  i^on  tbatarma  ttat  tbaaaid  ah^pnadionld 
not  tkip  any  ea^foaa  1^  tlia  afMinwi  of  the  plaintift,  and  by  tfareati  of  ata^ 
ping  tba  ab^BMnt  of  hooMward  oaigoaa  altogatlwr,  wfaieli  tbraata  tlioy  bad 
power  and  intended  to  oarry  into  elieet^  did  and  do  prarcnt  ih^pen  Itob 
■bipping  oargoea  by  tlie  plaintifiT  ateamar,  and  threaten  and  inteod  to  oon- 
tinne  to  do  aow*  Ikdelireiingtliaopfauonof  tbeoonrt^LordCUendlge^  G.  J., 
■aya:  ''lUa  oaae  waa  heaid  at  aome  length  before  my  leaned  bcotiier  Wry 
and  BjraolL  ....  It  waa  an  i^plioatioQ  on  behalf  of  the  plaintifia  &ir  aa  in- 
jnnction  to  roatrain  the  delendanta  from  doing  that  whioh  waa  oalled  throng- 
^"*  tfvff  firr  anil  Trbiirh  T  rrrt  mallj  nir  rnn nn  fw  htriititiBg  tir  nail  almr  btij 
eotting  the  plaintiflB.'' 

Fit^gwald,  J.,  alK>  naM  the  term  aa  ^plioable  to  the  aoti  of  tlMdeteid- 
anta  in  the  oaae  ci  BtgSmm  r.P^KmeO^H  Ooz  Oim.  Law  OMa%  fiOS^  n  oms 
deddad  in  tiio  high  ooort  of  joatioe  in  Iralaad.  foeea'a  baooh  diriaion.    The 
defflndanta  were  diaigad  with  oonapirai^  to  impofwiah  and  iqiora  ownara  of 
fvma  in  Ireland  1^  aolicitiii^  large  nnmlMr*  of  tawnte  not  to  pay  to  tha 
ownenof  thefunatherentithi^  weralawfnDybomdtopay.    There  wen 
a  nambar  of  ohaigaa  in  the  indictment^  tiio  aeoond  of  whioh  waa  of  a  oon- 
apmcy  to  incite  tenantib  when  diapoaaaaaad  for  non-payment  of  rent,  to 
retake  pomaaaion  by  force.    In  hia  instmctiona  to  the  jnry»  in  xefarenoe  to  the 
aeoond  charge  of  the  indictment^  the  learned  jndge  naaa  the  following  lan- 
guage: "To  incite  peraona  to  prevent  othera  from  taldng  or  oooq^ying  fiarms 
from  whidi  othera  have  been  evicted  for  non-payment  of  rent  ia  an  oflfenae  at 
common  law.    Again:  a  combination  to  prevent  peraona  baying  gooda  taken 
in  ezecation  ia  an  cflenae  at  common  law,  and  I  cannot  help  denooncing  it  aa 
a  crime,  if  the  meana  to  cany  ont  theee  mdtemanta  were  thoee  oommonlj 
known  aa  boycottmg."    In/»f«ilai(iwinon  J7a6ea«a9f]Mi^27Fed.Rep.  187, 
the  petitioner  waa  in  coatody  of  the  United  Statea  marahal  upon  a  charge  of 
oonapiracy  with  a  nnmber  of  peraona  to  deprive  Ohineee  reaidenta  of  the  town 
of  Nioolaiia  of  their  ri^t  to  reaide  there  and  carry  on  their  hnaineaa,  to  drive 
them  from  aaid  town  by  forcible  meana.    Judge  Sawyer,  in  the  ooorae  of  hit 
opinion,  aays:  "The  change  ia  apparently  fconded  xtgaa  eeotion  6619  of  the 
reviaed  etatntee  of  the  United  Statea,  which,  ao  far  aa  applioaUe  to  thia  caae^ 
providee  that  'if  twoor  morepereonainanyatateorteaitoiy  oonapire  .... 
for  the  pnrpoee  of  depriving,  directly  or  indirectly,  any  peraon  or  daaa  off 
peraous  of  the  equal  protection  of  the  lawai  or  of  eqiial  privilegee  or  imnm- 
nitiea  under  the  lawa^  ....  each  of  each  peraona  ahall  be  poniahed  by  a 
fine,*  *'  etc    In  diacnaaing  the  ocmatitatianality  of  thia  aot^  he  makee  uae  of 
the  following  language:  "  If  thia  aection  of  the  atatnte  ia  valid  aa  to  Chineae 
anbjecta  residing  in  the  United  Statee,  and  embracea  the  acts  eet  out  in  the 
petition  and  return,  then  the  acts  of  all  the  pablic  meetingi  throo^oui  Jm 
land  looking  to,  and  providing  for,  depriving  Chineee  sobjeeta  of  the  rights, 
privileges,  immunities,  and  ezcmptiona  eecnred  to  them  by  oar  treatiee  with 
China,  by  meana  popularly  known  aa  'boycotting,'  or  any  other  ooeroive 
means,  no  matter  in  what  form  or  throng  what  channela  applied,  are  crim- 
inal, and  all  thoee  participating  in  them  nmat  bo  anbjoot  totlie 
penal  tiaa  denconoad  by  the  atatnto." 
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Thmm  CUM,  whik  lliey  mrs  m  iQiitlntiQni  «l  eerteia  coniMiiatiiwi  m 
aoBflpiraeiMtoirhidiihetam  **boyeotting'*hMbeeii>pplkd,Te<rfnoTilm 
or  ■MmtiHifffi  in  iaaaaang  aa  aceorate  dwfinitiii  of  that  word*  which  work  the 
eonrli  win  be  aJIed  to  do  in  tho  fatore,  if  **  bojootting  "  ii  to  beoooM  a  teoh* 
aieal  woid  in  tho  law.  The  most  usual  fonn  of  the  so-callMl ''bt^ootf'npon 
flie  Paoifio  ooaat  haa  been  »  demand  made  by  aome  labor  onion  npon  penona 
•nniloyinff  Ohineae  laborers,  reoninnff  them  to  discharge  the  Chinese  and  to 
en^Ioy  in  their  stead  white  laborer^  and  the  penalty  impceed  for  rehising  to 
comply  with  this  demand  has  been  the  refosal  of  those  making  the  same  to 
labor  for  snch  persons^  or  to  patronise  tbsm  in  any  way,  either  directly  or 
indireotly,  in  their  bnaineas.  Whether  snch  concerted  aotion  by  a  labor 
nnion,  or  any  number  of  individnals  directed  against  a  third  person,  oonsti- 
totes  n  crimhial  oonspiia^,  wiD  depend  Tory  largely  upon  the  oonstniotion 
to  be  placed  npon  tiie  term  "oonspiraqy.'*  That  any  one  person,  on  hii  own 
faidividnal  accoont^  may  refose  to  labor  for  snother,  or  refose  to  bny  his  mer- 
chandisfi,  without  becoming  criminally  liaUe  therefor,  may  be  taken  as  an 
axiomatic  proposition.  The  question  then  arises  whether  the  combining  of  a 
number  of  persons  to  do  an  indiflEiBrent  sot  can  constttate  a  criminal  conspir- 
aoy.  The  definition  of  ''oanspin^''usasl|y  found  in  text-books  and  re- 
ported cases  is  that  it  is  an  agreement  or  combination  by  two  or  more  penona 
to  do  an  unlawful  aot»  or  to  do  a  lawful  act  by  unlawful  or  criminal  means. 
TMs  definition  would  probably  include  few  of  the  acts  pqpulaily  known  as 
"boycotting;''  but  the  tendency  of  modem  decisions  seems  to  be  to  extend 
this  *l*fiwi*tmij  aiid  to  indnde  combinations  to  effect  acts  indifferent  in  them- 
sslres,  but  injurious  to  society,  if  csnried  out  by  the  concerted  aotion  of  many; 
or  at  all  erents,  to  include  combinations  to  effect  acts  which,  if  done  by  an 
individual,  would  subject  him  to  a  ciril  suit  for  damages. 

In  RegSma  t.  Pandit  mpra,  Fit^gsrald,  J.,  in  his  instruction  to  the  jury, 
mjus  ''Gonspiraqr  has  been  sptly  described  as  divisible  under  three  heads— 
where  the  end  to  be  attained  is  in  itself  a  crime;  where  the  object  ii  lawful, 
but  the  means  to  be  resorted  to  are  unlawful;  and  where  the  object  ia  to  de 
injury  to  n  third  [psrty  or  to  a  elasB,  though  if  the  wrong  were  oflMsd  by  a 
single  individnal  it  would  be  n  wrong,  but  not  a  crime.  I  think,  under  these 
tiiree  heads  every  dass  of  conspiracy  ranks.  And,  gentlemen,  I  have  to  de- 
clare to  you  that  it  is  a  criminal  aot»  where  two  or  more  agree  to  have  a  crime 
committed,  where  two  or  more  agree  to  effeotuate  their  object  by  unlawful 
means,  or  where  two  or  more  agree  to  do  an  injury  to  a  third  party  or  to  a 
daas,  though  that  injury,  if  done  by  any  one  alone  of  his  own  motion,  would 
not  be  in  him  aorime  or  an  offense,  but  would  be  simply  an  injury,  carrying 
with  it  a  right  to  civil  remedy."  The  question  whether  this  extended  defini- 
tion of  conspiracy  ii  supported  by  authority  ii  discussed  at  length  in  State 
T.  Donakbon,  82  N.  J.  L.  161,  and  the  court  comes  to  an  affirmative  condix- 
sion,  thou^  cases  may  be  found  holding  the  contrary  doctrine.  These  cas<» 
are  all  collected  in  an  exhaustive  note,  entitled  "Conspiraoies  to  Control 
Wages  of  Workmen,"  28  Am.  Dec  607,  where  may  also  be  found  the  cases 
arising  upon  a  state  of  facts  now  pcpulsriy  known  as  "boycotting."  For  a 
general  discnsrion  of  the  subject  of  conspiracy,  see  People  v.  Rkkardi,  61  Am. 
Deo.  76^  and  the  extensive  note  thereto  82. 

Thb  pbzhgifal  csAffli  u  QOED  in  Obfe  T.  Pwph  in  support  of  the  propo- 
Bttiott  that  "when  the  object^  to  aooomplish  which  the  alleged  conspiracy  is 
formed  ii  not  in  itself  unlawful,  but  the  gist  of  the  offense  consists  in  the  use 
of  unlawful  means  to  aooomplidi  the  object^  the  means  must  be  particularly 
eet  forth  in  the  mdictment." 
Dna  Vol  LXXVI-M 
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Slomeb  u  People. 

Wabkakt  PBonora  OmoiB  Who  Ezbgutis  It  pbom  PBOflaoonov  vim 
Falsi  IxPRnoHinvT,  if  it  iasaes  <mt  of  »  court  haTing  jnrisdiotiaB  of 
tha  Babject-iiiatter,  ii  regular  oa  iti  &oe,  and  ia  regnUriy  rotomad;  bat 
otfaerwiBe,  if  tha  writ  ii  not  ragolarly  retamed. 

hrDiomxsT  Lns  vob  ComnnBAor  to  Pboouxb  Crimikal  Pbogus  lom 
Imfbopxr  Pubfossb  agaiziflt  tha  officer  who  axaeatea  tha  aama^  tha 
proaeoutor,  and  all  othcn  oonoarnad  in  tha  matter. 

Rirgmff  Of  PjUYan  QBOWAXcm  mr  Obimiiul  Pluxav  ia  no*  pannittad 
by  tha  law. 

Indictmknt  for  fidse  Impnaoiiment.    The  opinion  states  the 

facts. 

Heroer/y  A^Uhonyj  ofnd  QaUy  fxst  plaintiff  in  error. 
CarloB  EavtUy  for  the  defSondants  in  error. 

By  Court,  Walker,  J.  The  plaintiff  in  error  and  John 
Reese  were  indicted  and  convicted  of  false  imprisonment. 
Plaintiff  in  error  procured  a  warrant  for  the  apprehension  of 
Frederick  Femhaber  from  a  justice  of  the  peace,  on  a  charge  of 
perjury,  which  was  placed  in  the  hands  of  Reese,  as  constable, 
to  execute.  Upon  this  writ,  Femhaber  was  arrested  and  held 
in  custody  until  he  made  an  affidavit,  to  be  used  by  Slomer 
on  a  motion  for  a  new  trial,  in  a  case  on  the  trial  of  which 
Femhaber  had  previously  testified.  In  procuring  this  affida- 
vit, Slomer  seems  to  have  actively  participated.  After  TniilnTig 
the  affidavit,  Reese  demanded  of  Femhaber  two  doUars  to  pay 
him  for  his  trouble,  one  dollar  and  three  quarters  of  which  he 
paid,  and  was  then  permitted  to  make  his  escape,  and  it  does 
not  appear  that  any  farther  effort  was  ever  made  to  again 
arrest  him.  The  officer  returned  the  writ  indorsed  that  the 
accused  had  been  arrested,  but  had  made  his  escape,  but  the 
justice  of  the  peace  refused  to  receive  the  return. 

This  presents  the  question  whether  this  writ,  the  regularity 
of  which  on  its  face  is  not  questioned,  is,  under  all  oircam- 
stances  and  for  all  purposes,  a  protection  fifom  prosecution  to 
the  plaintiff  in  error  who  procured  it  to  be  issued,  and  the 
constable  who  executed  it  That  a  writ  issued  by  a  ooort 
having  jurisdiction  of  the  subject-matter,  and  regular  on  its 
face,  does  protect  an  officer  who  executes  it,  there  is  no  doubt 
But  to  have  that  effect,  it  seems  the  warrant  must  be  regularly 
returned:  i2oioIand  v.  Veale^  1  Cowp.  18;  Arch.  Crim.  PL  865. 
That  the  officer,  the  prosecutor,  and  all  other  persons  con* 
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oemed,  may  be  indicted  tor  a  ooDspinu^  to  prociue  crimiiial 
proceesfor  improper  pnrposea, is  equally troe  And  if  itappear 
that  the  officer  who  executed  the  process  was  engaged  m  the 
conspiracy,  the  writ  can  afibrd  him  no  protection.  But  it  is  a 
grave  offense  in  him  to  combine  with  others  to  procure  criminal 
process  for  purposes  of  oppreseiony  fraud,  or  private  ends. 
His  duty  requires  him  to  preserve  the  peace,  to  aid  in  the 
apprehension  of  persons  charged  with  crime,  and  when  he 
prostitutes  his  office  to  the  attainment  of  private  purposes,  he 
is  guilty  of  a  violation  of  duty  that  deserves  to  be  severely 
punish^,  and  renders  him  unworthy  of  his  office.  Nor  does 
it  make  any  difference  that  he  has  thus  basely  lent  himself  to 
such  practices  for  the  promotion  of  the  private  interest  of  an- 
other— it  is  equally  corrupt  and  reprehensible.  Such  deviation 
from  his  duty  deserves  no  sympathy  at  the  hands  of  courts, 
and  must  degrade  him  in  the  estimation  of  all  right-thinking 
men.  When  he  receives  his  process,  his  duty  is  plain  and 
easily  understood,  and  he  must  be  held  to  its  discharge  fairly 
and  in  good  faith.  He  has  no  right  to  control  the  process;  he 
must  execute  it  as  required  by  the  law,  and  has  no  power  to 
release  a  prisoner  thus  apprehended,  nor  can  he  use  the  pro- 
cess to  extort  money  from  the  accused,  or  make  the  writ  a 
means  of  compelling  him  to  submit  to  terms  imposed  by  the 
prosecutor,  and  when  he  does,  he  violates  his  duty,  betrays  his 
trust,  outrages  public  justice,  and  richly  merits  punishment 
When  he  thus  acts,  he  arrogates  powers  with  which  no  person 
in  the  government  can  be  invested,  and  instead  of  aiding  in 
the  enforcement  of  the  law  and  protecting  the  community  in 
their  rights,  he  becomes  an  oppressor.  The  law  can  never 
tolerate  such  corruption. 

There  can  be  no  doubt  that  a  prosecutor,  who  has  reason- 
able grotmds  to  believe  that  a  crime  has  been  committed,  and 
that  the  a:ccused  is  guilty  of  its  perpetration,  is  property  pro- 
tected from  a  civil  prosecution,  although  the  accused  may  be 
innocent  of  the  imputed  crime.  But  when  there  is  no  proba- 
ble cause  to  believe  that  he  is  guilty,  and  the  prosesution  is 
prompted  by  malice,  then  the  prosecutor  is  liable  to  respond 
in  damages  for  the  wrong  inflicted.  In  a  civil  proceeding  the 
accused  may  go  behind  the  affidavit  and  writ,  and  Bhow  want 
of  probable  cause  and  malice,  and  that  what  was  in  legal  form 
was  in  fact  a  false  imprisonment.  And  no  reason  is  perceived, 
where  it  appears  in  a  criminal  proceeding  that  it  was  insti- 
tuted far  the  purposes  of  fraud,  extortion,  oppression  of  any 
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kind,  or  for  any  other  private  object^  and  not  for  the  porpom 
of  poniBhing  erime,  why  the  mere  forms  of  law  should  be  per- 
mitted to  screen  the  prosecutor  finom  punishment  criminallj 
for  such  abuse  of  legal  process.  It  would  be  monstrous  to 
permit  the  process  of  the  law  to  be  used  for  such  base  pur- 
poses. And  it  ?dll  hardly  be  said  that  the  commission  of 
perjury  to  start  the  prosecution  can  sanctify  such  turpitude. 
If  the  end  were  attained  by  direct  force,  it  would  amount  to 
imprisonment,  and  if  money  should  be  attained  by  force,  it 
would  amount  to  robbery.  Can  it,  then,  be  said  that  because 
the  same  purpose  is  accomplished  by  the  forms  of  law,  the 
transaction  is  justifiable.  While  the  law  will  protect  the 
prosecutor  who  acts  in  good  faith  on  probable  cause,  it  should 
never  permit  its  process  to  be  prostituted  to  such  unwarranted 
purposes.  It  is  not  the  design  of  government  to  permit  the 
citizen  to  use  the  form  of  the  criminal  law  for  the  redress  of 
private  grievances.  Ample  civil  remedies  are  aflSirded  for  that 
purpose. 

But  it  is  urged  that  our  criminal  code  does  not  embrace  this 
offense.  It  has  provided  for  the  punishment  of  fi&lse  impris- 
onment. The  fifty-fourth  section  of  that  code  has  thus  defined 
this  offense:  "  False  imprisonment  is  an  unlawful  violation  of 
the  personal  liberty  of  another,  and  consists  in  confinemont  or 
detention  without  sufficient  legal  authority."  What  is  smffi- 
cient  legal  authority  to  protect  the  prosecutor?  It  cannot  be 
said  to  be  when  he«  for  his  own  private  purposes,  wrongfully 
procures  criminal  process  to  be  issued  and  executed,  when 
there  is  a  want  of  probable  cause.  But  it  is  when  the  proceed- 
ings are  instituted  in  good  faith,  upon  reasonable  and  probable 
cause  to  believe  there  is  guilt.  This  seems  to  be  the  fiur  and 
reasonable  construction  of  this  section,  as  it  could  not  have 
been  designed  to  permit  such  an  abuse  of  this  process,  and  to 
render  such  tmwarrantable  prosecutions  legal.  When  the 
prosecutor  in  this  case  had  proved  an  imprisoimient,  it  was  for 
the  .defense  to  make  out  a  justification;  and  we  think  in  this 
case,  in  view  of  all  the  facts  appearing  in  evidence,  that  it  has 
failed. 

Whilst  the  evidence  may  foil  to  prove  the  guilt  of  the  de- 
fendant beyond  all  possible  doubt,  and  whilst  there  may  be 
slight  contradictions  and  discrepancies  in  the  evidence,  when 
it  is  all  considered,  it  can  hardly  be  said  that  there  is  a  rea- 
sonable doubt  that  the  sole  object  of  the  prosecutor  in  starting 
the  proseontion  was  to  procure  the  affidavit  to  be  read,  on  the 
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ftpplication  for  a  new  trial.  And  we  think  that  the  jury  was 
warranted  in  the  oonclnsion  that  there  was  not  prohahle  caiua 
to  belieye  that  the  accuaed  was  guilty  of  peijnij.  We  are 
therefore  unwilling  to  disturb  this  yerdict,  and  the  judgment 
of  the  court  below  is  afltened. 
Judgment  afiSrmed. 

QfTICKR  O  HOT  TO  BX  QOTSBHXD  BT  MonTXi  AJTD  DHniQI  OV  OlOlini4Df« 

.AiTT  in  ezecoting  oriminal  prooen  regular  aad  legal  upon  ita  Imo^  and  ha  will 
be  protected,  althoa^  the  oomplaiiiaiit'a  objecta  are  Olegal,  and  knofim  to  be 
by  the  officer:  See  StaUT,  Weed^  63  Am.  Dec  188,  and  note  202. 

Tbm  nuKCtPAL  CASB  18  CITBD  in  Wall  T.  TrunUmOt  10  liioh.  234^  to  the 
point  ttttft  a  miniaterial  officer  cannot  be  held  liable  where  the  preoept  or 
evder  nndar  which  ha  aoti  cornea  to  him  from  the  proper  aonroc^  aadiawitfala 
the  appami  aathctiij  of  the  body  or  officer  ianiiqg  or  maUag  it 


Buntain  v.  Mobobovb. 

[» lunioia.  itt.] 
biAL  MAT  BB  Obabtxd  vtob  TbbkSi  the  moat  BBBal  bdag  tha  pay* 
mmtof  ooafei. 
Qkdib  Gbahtimo  Nxw  Ibial  mat  bb  Vacatbd  if  the  tamM 
not  complied  with  before  the  new  trial,  thia  being  a  ooaditMn 

Aaauif P8IT.    The  opinion  states  the  facts. 
John  Seholfiddj  for  the  plaintiff  in  error. 
W.  E.  Lodge^  for  the  defendant  in  error. 

By  Court,  Brebsb,  J.  This  was  an  action  of  ottiiiiipiil  bj 
the  plaintiff  in  error  against  the  defendants  in  enor. 

At  the  March  term  of  1859,  of  Piatt  circuit  courts  judgment 
therein  was  rendered  in  favor  of  the  defendants.  At  the  same 
term  the  court  made  the  following  order  in  the  cause: 

''And  the  court,  being  fully  adyised  in  the  premises,  ordera 
that  a  new  trial  be  granted  herein,  upon  the  plaintiff  paying 
all  costs  heretofore  made  in  this  cause.  It  is  therefore  ordered 
that  the  defendants  reoover  of  the  plaintiffs  their  costs  in  this 
behalf  expended,  and  that  they  have  execution  therefor/' 

At  the  September  term,  A.  D.  1859,  of  the  court,  the  follow- 
ing order  was  made:  '^And  now  on  this  day  came  the  parties, 
by  their  attorneys,  and  it  appearing  to  the  court  that  the  plain* 
tiff  has  fSuled  to  pay  the  costs  herein,  it  is  therefore  ordered 
by  the  court,  that  the  order  for  a  new  trial  heretofore  made 
herein  be  vacated;  whereupon  judgment  is  rendered  by  the 
coorl  upon  the  verdict  of  the  jury  in  this  cause,"  ete. 
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Error  aseigiied:  {he  court  erred  in  Tacatiiig  the  otder  for  % 
new  trial. 

It  cannot  be  denied  that  a  coort,  in  granting  a  new  trial, 
may  impose  terma,  the  most  nsoal  of  which  are  the  payment 
of  the  costs.  This  is  a  condition  precedent  to  be  performed 
before  a  new  trial  can  be  had,  and  if  not  performed,  the  power 
of  the  court  to  vacate  the  order,  and  enter  a  judgment  on  the 
verdict,  cannot,  we  think,  be  questioned.  It  is  the  universal 
practice,  and  is  removed  from  the  objection  made  by  the 
counsel  for  the  plaintiff  in  error.  The  &ct  that  an  execution 
for  the  costs  was  awarded  is  not  a  compliance  with  the  condi* 
tion.  It  is  not  a  payment  An  execution  levied  on  personal 
property,  sufficient  to  satisfy  the  ooats,  might  be  equivalent  to 
payment  The  judgment  vacating  ibe  ocder  ftr  a  new  trial 
must  be  affirmed. 

Judgment  affirmed. 


Oousxs  OBAHTora  Kiw  Tbjajs  havb  Bnai  lo  Hasb 
nUfte  to  the  payment  of  ootti»  the  mwiplianot  wifli  ralM  ol  oovrt^  or  wiih 
■iwiegtipiihti«iiet«ffwtingtfaoin<gitiklheoui^  WttUnm  v.  #^^p4 

TSAm.  Doo.  020^  and  note  022. 


Bbthbl  V.  Shabp. 

thnanw^n  Salb  o  v  Lahd  n  RnrDKBiD  Yom  sr  Wmumauan 

TI0V8  made  by  the  purdiBeer  to  deter  otiier  pewoM  from  aittrmfim  Iks 
■elo  in  order  to  prevent  competition. 

Feaudulbnt  Fubcoaber  of  Land  at  Susaifvli  Sau  kat  n  Twawp  aa 
TR0STSI  by  thoee  interested  in  the  property,  and  they  may  proceed  agaiael 
him  aB  such,  and  the  same  role  appliee  to  lobeeqiMDt  gnrnteai  who  bonghl 
with  notice  of  the  fraad. 

Bill  to  set  aside  sheriff's  deed  on  the  ground  of  fraud. 
Complainants  Lucy  Sharp  and  Wilbum  Brown,  and  defendant 
Patsey  Dowdall,  were  the  sole  heirs  at  Uw  of  Clark  Brown,  who 
died  intestate,  leaving  one  hundred  and  sixty  acres  of  land. 
In  his  life-time,  Clark  Brown  and  one  Morris  made  a  note  for 
thirty-three  dollars,  upon  which  a  judgment  was  obtained  after 
Brown's  death  against  his  heirs  at  law,  amountmg,  with  in- 
terest and  costs,  to  eightyH)ne  dollars.  *  The  land  was  sold 
under  an  execution  upon  this  judgment,  and  bought  in  for  the 
latter  sum  by  Bluford  Bethel,  who  married  the  widow  of  Clark 
Brown.    BeUiel  sold  the  land  for  one  thousand  dollars  to  J< 
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White,  who  sold  a  part  thereof  to  Harper,  his  son-in-law. 
These  persons  are  all  made  defendants  in  the  action,  the  object 
of  which  is  to  set  aside  the  sheriff's  deed  to  Bethel  and  all 
sabfleqii«:it  deeds.  The  fraud  claimed  is  that  Bethel  stated  to 
a  number  of  persons  before  the  sale  took  place  that  he  would 
bay  the  land  in  for  the  Brown  heirs,  in  order  to  deter  them 
from  attending  the  sale,  and  thus  to  prevent  competition.  The 
other  material  tads  are  stated  in  the  opinion.  Decree  for 
complainants  is  the  error  assigned. 


Palmer  and  PUmanj  for  plaintifb  in  error. 
B.  S.  EdwardBy  for  defendants  in  error. 

Bjr  Court,  Walkxb,  J.  The  first  question  {nresented  bj 
this  record  is,  whether  Bethel  resorted  to  such  frandnlent 
means  to  prevent  competition  at  the  sheriff's  sale  of  the  land 
fai  controversy,  as  rendered  his  purchase  void  as  against  the 
defendants  in  error.  The  testimony  of  Slaten  is  clear  and  un- 
equivocal that  Bethel  prevented  his  attending  the  sale  by 
assuring  him  that  arrangements  had  been  made  to  settle  the 
judgment.  This  assurance  was  given  by  Bethel  in  reply  to  a 
statement  of  the  witness  that  he  would  be  willing  to  satisfy 
the  debt  for  ten  acres  of  the  land,  if  it  could  have  been  con- 
veyed by  the  defendants  in  error.  This  witness  also  states 
that  he  had  designed  to  attend  the  sale,  and  satisfy  the  judg- 
ment by  bidding  off  twenty  acres  of  the  land.  When  this  evi- 
dence is  considered  in  connection  with  the  previous  offer  of 
Morris  to  pay  the  debt  and  take  a  lease  on  a  part  of  the  place  to 
reimburse  him,  together  with  Bethel's  repeated  statements  to 
different  persons,  that  he  intended  to  make  the  purchase  for  a 
home,  and  intended  to  let  the  heirs  have  it  upon  their  refund- 
ing to  him  the  purchase-money,  we  are  irresistibly  impelled 
to  the  conclusion  that  Bethel's  design  was  by  these  means  to 
prevent  competition,  and  thereby  become  the  purchaser  at  less 
than  the  one-seventh  part  of  its  value. 

He  must  have  been  conscious  that  few  persons  are  disposed 
to  compete  with  orphans  in  the  purchase  of  property,  or  are 
disposed  to  take  their  slender  patrimony  at  a  small  fraction  of 
its  value;  and  knowing  this  fact,  he  doubtless  appealed  to  the 
better  feelings  of  the  neighbors  and  friends  of  the  children, 
and  by  assuring  them  that  the  purchase  was  for  their  benefit, 
was  enabled  thereby  to  prevent  competition,  become  the  pur- 
chAaer,  prevent  redemption,  and  acquire  a  sheriff's  deed  at 
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almost  a  nominal  sum.  Had  it  not  been  for  his  fi&lse  repre- 
sentations, Slaten  would  have  satisfied  the  debt  with  twenty 
acres  of  the  land,  and  thus  the  loss  to  the  heirs  would  have 
been  comparatiyely  trifling.  Taking  all  the  {icis  in  proof  into 
consideration,  we  have  no  hesitation  in  saying  that  they  clearly 
establish  a  fraud  on  the  part  of  Bethel,  in  preventing  com- 
petition  at  the  sale,  which  entitles  the  defendants  in  error,  so 
far  as  his  rights  are  involved,  to  have  the  sale  avoided. 

We  then  come  to  the  question  whether  White,  who  was  a 
purchaser  from  Bethel  for  a  valuable  consideration,  was  charge- 
able with  notice,  either  actual  or  constructive.  When  all  the 
evidence  is  considered,  we  think  it  may  be  fairly  infisrred  that 
he  knew  the  mode  in  which  Bethel  had  acquired  the  land. 
But  if  in  this  we  are  mistaken,  it  is  manifest  from  the  evidence 
that  he  knew  that  the  heirs  were  the  equitable  owners  of  the 
land,  as  he  stated  to  Coleon  that  he  would  not  have  made  the 
purchase  of  Bethel  if  he  had  not  agreed  to  purchase  forty  acres 
of  land  for  each  of  the  heirs.  This  he  also  saii  in  sabstanoa 
to  two  other  witnesses,  and  another  witness  heard  Bethel  tell 
White  that  he  would  make  such  a  purchase  for  them. 

The  defendants  in  error  had  the  undoubted  right,  notwith- 
standing Bethel's  fraud,  to  treat  him  as  a  trustee,  and  to  pro- 
ceed against  him  as  such:  1  Story's  Eq.  Jur.,  sees.  439, 1965. 
And  the  doctrine  is  equally  well  settled  that  a  purchaser  of  trust 
property,  with  notice  of  its  existence,  becomes  a  trustee,  and 
can  only  hold  it  sulgeot  to  the  liability  of  his  grantor  to  respond 
to  the  existing  trust;  and  he  cannot  be  heard  to  defeat  it|  not- 
withstanding he  may  be  a  purchaser  for  a  full  considfira- 
tion:  Id.,  sec.  895.  To  permit  such  a  purchaser  to  defeat  the 
trust,  or  equitable  rights  of  others,  when  he  has  full  knowl- 
edge of  their  equities,  would  be  iniquitous  and  unjust,  and 
cannot  be  tolerated  in  a  court  of  equity.  White  seems  to  have 
had  such  knowledge  when  he  purchased,  if  we  may  regard  hia 
declarations,  and  haviag  purchased  with  notice  of  the  fraud, 
and  the  equitable  rights  of  defendants  in  error,  he  has  aoqoiied 
the  property  as  their  trustee. 

It  may  be  asked  whether  a  conveyance  ci  a  portion  of  this 
property  by  White  to  Harper  changed  the  rights  of  defendants 
In  error. 

That  depended  upon  whether  Harper  was  a  purchaser  for  a 
valuable  consideration.  If  he  took  as  a  mere  volunteer,  or  with 
notice  of  the  existing  equities  of  defendants  in  error,  he,  in 
either  event,  beoame  their  trustee,  and  held  the  property 


Nov.  I860.]  Tbixklb  v.  Rkevea.  793 

charged  with  tbdr  equitable  rights.  It  is  not  claimed  in  the 
pleadings  or  evidence  that  Harper  paid  any  consideration  to 
White  for  the  land.  And  when  it  is  remembered  that  he  was 
the  son-in-law  of  White,  the  presumption  is  that  none  was  paid, 
or  it  would  have  been  proved.  The'  inference  in  the  absence 
of  SDch  proof  is  that  he  took  as  a  volunteer.  And  it  appears 
that  by  his  death  the  land  passed  to  his  child,  and  by  its  death 
to  his  widow,  the  daughter  of  White,  and  by  her  death  to  White 
and  his  wife,  and  their  children.  They  have  all  of  them,  in 
sucoessicm,  inherited  the  property  of  Harper,  severally  as  vol- 
unteers, and  as  such,  hold  it  as  it  was  before,  liable  to  the 
equities  of  the  defendants  in  error. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


ROBKHITAXIOIMB  BT  KlBUUTIOS  P0ICBA8Bl  AB  TO  ObIKV  OV  Bn>  Ptt- 

TKSTOtQ  OoMFmnoH,  md  wuJiling  him  to  porbhMe  Um  |ifmwriy  below  ili 
▼ahia^  rendflr  tlw  nle  void  m  agaiziflt  pablio  poli^:  OUberi  t.  Carter,  68  Am. 
Dee.  660^  and  note  dS7»  when  the  othor  cMee  on  this  sob ject  in  the  aerioe  ere 
ooQected. 

PCBCHASIE  AT  SUlKilV^  SaLB  DOIB  HOT  BSOOHB  TtOOmM  lOB  ElMJUTWm 

DnroB  by  roptoeentatiope  nuule  bj  him  to  tho  plaintifTe  ettoniey,  to  the 
effect  the*  he  intende  to  pnrcheee  for  tho  debtor,  where  there  ie  no  oentraot 
to  that  efieet  with  the  debtor,  and  the  repreeentatiopi  do  not  appear  to  have 
pteriBted  oompetition,  eo  aa  to  render  the  eale  invalids  kL 
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tv  lUDron,  2U.] 
Ijbs  to  BaooTSB  Movbt  Paid  vhdbb  Onmuoi^ 
other  per^y  baa  pnt  it  oat  of  hia  power  to  falfill  hia  part  of  the  agreement. 

• 

Assumpsit.  Reeves,  who  commenced  this  action,  purchased 
a  hoose  and  lot  from  the  defendant  Trinkle  by  parol  agree- 
menl  At  this  time,  Trinkle  was  indebted  to  one  Manning  in 
the  snm  of  fbrty-fiTe- dollars,  and  requested  Reeves  to  pay  this 
indebtedness,  which  he  didL  Before  conveyances  were  exe- 
cuted, 'frinkle  sold  the  house  and  lot  to  a  third  person,  and 
Reeves  brings  this  action  to  recover  the  forty-five  dollars  so 
paid.  Defendant  appeals  from  a  judgment  for  plaintiff  for  the 
fbrty-fiye  dollars,  and  interest 

Stephemon  and  Cooper^  for  the  appellant. 

By  Ckmrt,  Caton,  G.  J.  As  there  was  no  evidence  of  any 
Qlher  indebtedness  from  Reeves  to  Trinkle  than  the  pri^  of 
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ihe  house  and  lot,  which  he  had  agreed  by  parol  to  pcrchase 
of  Trinkle,  the  presumption  is  that  the  forty-fiye  doUars  which 
he  paid  to  the  creditor  of  Trinkle  at  his  request  was  under- 
stood by  both  parties  to  be  upon  that  indebtedness.  The 
case,  then,  stands  precisely  as  if  Reeves  had  paid  Trinkle  that 
amount  as  a  part  of  the  purchase-money  of  the  house  and  lot 

After  this,  TrinUe  put  it  out  of  his  power  to  fulfill  the  parol 
agreement  for  the  conveyance  of  the  house  and  lot  to  Beeves, 
by  conveying  it  to  another  person.  This  action  was  brou^t 
to  recover  the  forty-five  doUars,  as  for  money  paid,  laid  oat, 
and  expended  to  the  use  of  Trinkle,  and  we  have  no  doubt 
that  the  court  properly  held  that  he  might  recover  the  money 
thus  paid,  and  interest  thereon,  in  that  form  of  action.  It  was 
objected  that  Reeves  should  have  demanded  the  money  of 
Trinkle  before  he  brought  his  action,  or  at  least,  before  he 
could  claim  interest.  We  do  not  think  so.  By  deeding  the 
premises  to  another,  in  violation  of  the  parol  agreement,  he 
thereby  repudiated  that  agreement,  and  put  himself  in  the 
wrong,  as  to  the  money  paid  on  the  parol  agreement,  as  much 
AS  if  he  had  obtained  it  in  bad  faith  in  any  other  way.  We 
tUnk  the  judgment  was  right,  and  it  must  be  affirmed. 

Judgment  affirmed. 

Aamaut  nm  Mdssr  Had  axb  Rnaiyxp  lies  to  raoover  bMk  namif 
fsid  on  »  OQiitfMt  whioh  tho  othor  party  lofiiaM  to  porfonot  or  wfaich  it  hM 
t^powiblo  to  oomply  with;  PMUpmm  ▼.  .galea,  22  Am.  Dog  UL 
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kmrnAauuoMM  ahd  Mnmmu^  prmlege  of,  dB8. 

iadietment  for,  608. 
AraaBMMhT  iob  Taxu^  contiTe  statiitM«£EiBoti]ig  pending  soita^  821. 
oiiimtiT6  statnlM  U6  pfospootir^  cr  rotEotpootivo^  027 
amtiTe  itetateB,  neoeaaity  of,  5S7. 
enrntiTe  itetnte^  nlidity  of^  627-404 
fiflnre  to  retain  roll  at  proper  time^  634 
trnfoliritiei  and  informalitiiw  which  may  be  o^^red  hj  lobaeqneat  lagi^ 

IfttifFfi,  638. 
hiitannee  of  onrable  defeetii  630. 
inefauioee  of  incurable  defeoti  in,  62MS31. 
legialatore  may  core  defeoti  whioh  it  ooold  not  diepenee  with  in  the  tal 

inatanoe,  628. 
legiilatiire  may  diapenae  with  oertain  f ormalitiea  wUnapeeUrely,  6211 
name  of  tax-payer,  miatake  in,  634 
omiaaioia  to  Terify  roll,  683. 
reaaaeaament  may  be  anthorixed,  636. 
total  want  of  may  not  be  oared,  631. 
▼old  for  want  of  jnriadiotion  oannot  be  made  ralid,  68ti 
Annofmr  at  Law,  admiaaion  of  facta  by,  reUering  from,  5S7. 
admiaaion  of  facta  by,  when  binding  on  dianli  267. 
ajimiftmn  of  aorvioe  of  anmmona  by,  266. 
aathority  in  attachment  eaaea^  266. 
aothority,  miaoeUaneona  eaaea^  266. 
aothority  of^  after  jndgment,  263. 
authority  to  agree  to  nonaoit,  268. 
authority  to  aaaign  a  daim,  262. 
anthority  to  attach,  266. 
authority  to  bid  at  execution  aale,  264 
authority  to  biod  dient  by  appeal  bond,  268. 
authority  to  bind  client  by  indemnity  bond,  268L 
authority  to  bind  client  by  replevin  bond,  268. 
authority  to  compromiae  debt  or  dlaim,  261,  262L 
authority  to  eonfeaa  judgment,  269. 
authority  to  diamiaa  action,  268. 
authority  to  direct  mode  of  enforcing  execntion,  264 
authority  to  enter  retraxit,  268. 
authority  to  grant  releaae  without  payment  in  fully  28Ql 
anthority  to  grant  atay  of  execution,  264. 

7W 
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AT  Law,  «Bthonty  to  proMcnte  appeal  or  writ  of  error, 
•athonty  to  iookvo  wkommj  for  tool  estate  eold,  2S9. 
avIlMritj  to  n«lv«  pojMnti  and  partial  payiMot^,  869^  2S0. 
aAtkofity  to  laiwifB  pajSMnti  otiMrwiaa  than  in  money,  260. 
aattofity  to  tcImio  wm  iodotMr  or  tnnt^p  256. 
aalbai  Hj  to  wlMm  daUor  to  wmMm  hai  oipotttt  aa  i 
aatfcattty  to  i  ■atui  ■  mtAm,  MIL 
a«lherity  to  aiifcalt  to  ail«tnitkB»  ML 
caaBoa  iMiafBaa  ov  amaom^y  ZNip 
■oy  anploy  iAbardiaaia^  SM 
alipttlatma  rapaoli^  ooDdMl  of  trial.  856^  887. 

of  Jvj  teial  1^9  907. 

dafiMd.7n. 
of  tML7n. 


OouMi  or  Tkn%  daad  Bot  daaeriboig  laad  la  m4^  S7. 
Oonaov  ^*»*™,  omiiiftinBa  to  euMpt  from  lialnlily  777. 
froo  poa^  aslioo  or  a§nemiiait  ob  iMok  ol^  776^ 

Law,  alatttta  ooriBg  aeiaoti  bt  amtmai  lat  Cot  taxaa^fSlbil^ 
qeiaotB  in  anostMmof  poivar%  ttSw 


to  ikrtiflyiag  ■WMiiiai^  8»1 


■tatnto maldvf  tax daad prima  ftekot eoiGhiaho avidaooa ^  title.  Ill 
OwivBiAUCi^  daaaripliflBy  dafaota  ta.  wludi  maloa  ▼oidy  67. 
OMLTORAnQH^  wlioiilimi,  w&H^  aitopa  par^  from  danyi^  oorporata  tiia^ 
7L 

iponlionalMMOHidkpiao^  61& 
r.  ai|ail^  oaaBot  iaBMv%  51& 
%  tiOa  oi;  cam  bo  triad  oidy  1^  fM  MmmiBb  61& 

UnnD  Scim^  inal  praoaaa  atatooanot  iatHfMO  wHk 
tiaBoi;9IS. 
povar  to  dooido  daima  of  aJata  ooMta  to  joriadiotioB,  22^ 
CmmiAL  Law,  poanarii  of  ataka  pnfarliy  aa  oridoDoa  of  gafl^  Ml 

1%  aflar  maoay  haoonia  daa^  ML 
Dmuhtioh  of  anon,  001 

of  hoBMateadf  8S0l 

of  loeal  and  tnnattoty  aotioM^  001 

af  aapanta  properly  of  nairiad  w«mM»  402. 

of  aoboQl-teaeiiaiB,  prirata  and  palilia|»  104. 

of  fMMiillDiil  eaaNMia%  OS. 
DowB^  how  right  of  wife  may  bo  bairad,  710L 

la  panmoont  to  moehanio'a  ttea^  710. 

oQght  to  be  eet  out  before  jvdioial  aale»  302. 

right  of,  when  preferred  to  awohaiuo'a  liaai,  9I& 

right  of,  snbordinata  to  deed  of  tnut»  202. 

right  to,  before  aaaigBment,  la  a  mere  choee  in 

right  to  transfer  of,  before  aangnment^  351 
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AKD  AnmmrsATOBv  aatliority  of,  beyond  aUto,  6^ 
C&amri'ioVy  e^taUs  juriadiefeioii  of  oourt  over,  74& 
«z«BptiiQB»  EbttaUy  ooutmod,  224. 

Twnpticn,  mut  be  olMmed  in  the  ooarto  where  property  b  Mlaed,  22IL 
eieniption  of  yroperty  of  oo-tenanta,  224. 
ezemptioa,  waiver  o^  224. 
expintum  of  officer*!  term  after  lery  made,  84. 
officer  levying  must  sell,  84. 
retnm-day,  offioer^s  antnori^  after,  84«  88. 
retnm-day,  saje  ol  ^and  after,  an  noritiee  enetaining.  8*< . 
retnin«day,  nle  of  iind  after,  aatBoribM  o»ertarowiag  M- 
retozp  id^  to  ooort^  rendawybicliii  q^hw^  88l- 
rignt  to  ledeanip  wnether  rabjeel  to^  748L 


fovottMEBM,  alien  enemiea  may  not  me  In  oar  oouti^  187. 

9f«,  870 
87a 
ezeoatoce  and  adrnmlitraifcot^  888. 
foreign  eovereign  may  ine  in  oar  ooarto  88#. 


■ay  aae  in  eor  ooarti  without  being  reaideata  S87. 
jnzladiotion  over.  In  aoiti  by  attaohment^  871. 
Joriediflfcion  over,  In  oriniinal  oeiei,  878L 
Joiisdiotion  orer,  in  aaiti  for  diroroe,  872. 
jarbdiotien  over.  In  pfooeedings  In  rem,  871. 
jOiiadiotim  over  nim^retident,  888i. 
jonidiotion  orw  property  o^  888. 

■dniatan  and  ambaatadon^  atato  eoorta  have  no  jarialirtJan  ••«i^  888 
paaaing  tfarooi^  thia  ooontry,  joriadiotioa  over,  888. 
rwiding  In  thia  ooontry,  jnriadietion  over,  888,  887. 
taxing,  887. 

war,  diitWea  enemy  from  aoing  b  oar  ooarta,  888. 
war,  aAeet  on  righta  of,  887. 
?1AUI>,  when  prerenta  ranning  of  atatute  of  Umitatiena,  114 


Bommas^  abandonmant  o^  439. 

action  by  wife  to  prevent  aale  of,  442. 

action  by  wife  to  recover  poeaeaiiop  of,  4i2, 

acticn  by  wife  to  vaeato  aale  of,  442. 

ccBveyaaee  by,  after  death  of  wife,  80. 

defined,  250. 

In  hotel,  251,  5ia 

apeeific  performance  cf  agreement  to  convey,  80. 

wifa,  right  of,  to  protect  by  action,  94, 44Z 
Hoinm  AJn>  Wm,  coonaol  fea%  wife'a  power  to  maVa  haaha»d 
for.  In  aait  for  divcroe^  888. 

loAm,  ccnaideratioQ  ol  contnol^  naoeaaitj  ef  ratanlag.  211. 
deed  ol,  ia  voidable,  217. 
deedd;  whatavmd%  217,  4181 
feme  coimtU  ^m^  ^  ^l^L 
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fflHi^  blMki^  689. 
bomd  by  knowledge  of.  689. 
of  oonteMk  601. 


«■»  jnmX  of  jnmdictioQ  aa  a  defenn*  280l 
94. 
^  unit  be  iJMJEnitnil  in  dollar*  and  oenta,  71 1 . 

mede  of  eoqwring  ia  ahown,  none  other  la 


^  m  frem  date  of  docketing,  618. 
Hm  id^  MM  on  boneeteed,  61& 
lewwd  ol.  reelontioii  to  which  party  ia  entitled,  467, 
^•HOiAL  bAL^  confirmation,  effect  and  neoeaaity  of,  307. 

to  take  oat  of  atataie  of  fnoda,  307. 

atate  and  national  ooorta,  22X 
ling  real  property,  muat  be  in  the  atou  w%^r%  \t  n 

ndsfaJatalon  and  ezeeator%  666. 
670. 
669. 
i. 
en^  tn  m  obtained  by  •ernoe  of 
taffy,  670^  671. 

ministera  and  aBbaandor^  668. 
■nbjeei-inattar  of  notion,  666. 


IvKT  Tkial»  inatntctiona,  whaM  neceHaiy  and  proper,  66. 
epiBicna  reqniata  ta  diaqnalify  jnror,  66. 


Labcuvt,  where  poMnarion  of  the  goods  is  obtained  by  fraad,  691. 
Lniii*  words  prejadking  one  bn  hia  profeaaion,  28S. 
woffda  apoken  of  pnbUo  officer,  282. 


MAmnixD  WoHXN,  oouTeyanoe  by  atatatea  ooncaming,  367-  469. 
dower,  when  exohided  from,  967. 
eandnga  of,  367,  899,  S70;  978. 
bonwtaad,  actiona  by,  reapeeting,  442,  443. 
bwaaataad,  right  of  wife  ta  proteet^  94,  44X 
hnahand'a  inTeatmant  of  aeparato  fnnda  of,  366. 
afaMV,  deed  by,  41& 
■aparata  property,  defined9>492. 
aeparato  property,  legialatiye  power  to  take  away,  492. 
aeparato  property,  atatatea  of  Alabama  and  Ariaona  oonoarmlng.  IC7 
■aparato  property,  atatntaa  of  Arkanaaa  oonoeraing,  868. 
■aparato  pitqperty,  atntntea  of  CUifomia  and  Colorado  oonoemiag,  36lw 
aeparato  pitqperty,  atotntea  of  Conneotiont  oonoeming,  870. 
uparato  property,  atatatea  of  Diatriot  of  Columbia  concerning,  179^ 
wperato  property,  atatatea  of  Dakota  concerning,  871. 
■epnittto  property,  atatatea  of  Delaware  and  Florida  ooncaming,  I7&^ 
■tpetnto  prupertjf,  atatatea  of  Georgia  coDceming,  373. 

pffoparty,  atatatea  of  Idaho  and  Dlinoia  concerning, 
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Karrisd  TTomDr,  aepante  property,  statutes  of  Indiana  oonnemBig,  37ft 

separate  property,  atatatea  of  Iowa  and  Kanaaa  oonoerniiuf,  376. 

soparato  property,  atatutea  of  Kentucky  couoeming,  377. 

separate  property,  statntea  of  Louisiana  coneeming,  87S. 

aeparate  property,  atatutea  of  Maine  oonoeming,  379. 

aeparate  property,  atatutea  of  Maryland  and  Maasachusetta  oo^irMm^-^f. 
3S0. 

separate  property,  atatutea  of  Michigan  oonoeming,  382. 

separate  property,  atatutea  ol  Minneeota  and  Missisaippl  oonoeminf^  383. 

separate  property,  atatutea  of  Miasoori  oonoeming,  384. 

separtrte  property,  atatutea  of  Montana  oonoeming,  885. 

separate  property,  atatutea  of  Nebraakn  and  Nevada  concerning,  38&. 

separate  property,  statutes  ol  New  Hampahire  oonoeming,  386. 

separate  property,  atatutea  of  New  Jersey  oonoeming,  387. 

separate  property,  atatutea  of  New  Mexico  conoeming,  388. 

separate  property,  statutes  of  New  York  oonoeming,  389. 

separate  property,  statutes  of  North  Carolina  oonceming,  39(X 

separate  property,  atatutea  of  Gtdo  and  Oregon  concerning,  391. 

separate  property,  atatutea  of  PennaylTania  conoeming,  392. 

aeparate  property,  atatutea  of  Rhode  Island  concerning,  393. 

separate  property,  atatutea  of  South  Carolina  and  Tenneasee  conoeming, 
395. 

aeparate  property,  statutes  of  Texaa  concerning,  396. 

aeparate  property,  atatutea  of  Utah  and  Vermont  concerning,  397. 

aeparate  property,  statutes  of  Virginia  conoeming,  398. 

aeparate  property,  atatutea  of  Washington  Territory  and  West  Vtrginis 
ocDoemin^  899. 

separate  property,  atatntes  of  Wisconsin  and  Wyoming  concerning,  400, 
401. 
MiOBANio'a  Lebn,  dower  is  paramount  to^  719. 

itema  of  account  need  not  be  stated,  508. 
McoNO  Claim,  possession  o^  571. 

MiSTAXS  in  number  of  aorea  of  land,  whether  entitles  vendee  to  relief,  114 
MoBTOAOi^  aocesaiona  to  property  are  subject  to,  726. 

after-acquired  property,  taking  possession  of  by  mortgagee,  729. 

after-aqnired  titl^  when  subject  to^  458,  723-729. 

sBsignment  of  debt  carries,  76. 

camea  after-aoquiied  title^  458,  723-729. 

change  in  form  of  materials  mortgaged,  726. 

grantee  of  mortgagor  must  be  party  to  foreclosure,  550^  666. 

grantee  of  mortgagor,  supplemental  bill  to  aet  aside  aale  and  krfaif  In, 
550,566. 

inatallmente^  foredosnre,  when  some  are  not  due,  232.  500. 

installments  to  which  moneya  must  be  applied,  232. 

intermingling  of  mortgaged  goods  with  others,  728. 

ii  not  a  oonyeyance  of  title,  488^  550. 

may  cover  future  property  by  civil  law,  723. 

may  not  cover  future  property  by  common  law,  723.       p 

of  animals,  covers  increase,  726. 

es  erop^  bafova  H  fai  aowD,  7S5> 
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liOBMAABof  enf^  bj  1mm%  daiJBg  whoto  tarm  of  Imm^  7A. 
•f  «ipwteM7»  or  ponibili^»  «». 
of  toBilBf%  tobopwohaitdtTSl 

of  foods  Bfl4  OWBOd  D|y  IIIOVt||(ifOff  TMb 

of  goods  in  oloN^  78S^  787. 

of  foods  to  bo  aoqniiodt  7S4-7S2. 

of  goods  to  Tsndor,  for  gorrhMo  ■nonity,  7S& 

of  pwnwrly  in  poi^ntial  ozbtonoo,  725^ 

on  sftar-ooq«irMl  prapoiiy,  ofleet  in  oqnity,  731. 

option  to  tnnt  as  wholly  dno^  notloo  of,  iHiotli«r  nano— ry 

psrol  oridonoo  to  show  that  oonToyanoe,  aboolate  In  form,  wao  IntMA^ 

a%48a 
■nbstitntaon  or  oxofaanfo  of  proper^  mortgagod,  7S7. 
taking  poonHion  by  mortgogor  of  aftor-aoqnirod  pwHiorty,  729L 
titio  does  not  pass  till  f oreoloooro  aale^  232. 
M mncxPAL  Oobpoeiiiov,  troapaaa,  aotion  of^  against^  694. 

NnoonABLB  iHsnuiiBirT,  pianlso  to  pay  with  onmnt  late  of  txohanga,  74& 
New  TvtAL,  booansa  Tirdiet  is  against  oridonoob  6ft> 

Omos»  titlo  to^  oannot  be  ooUatecally  triad,  709l 

pLBAi>aia,  oomplaint^  whaM  mast  aU^ge^  486. 

on  promissory  nota^  soffieisnoy  ol^  lOOL 
Pnorcir AL  akj>  SDmnrr,  agrsmsnt  to  proovs 

fensa,  131. 


ov  TAZH^m-6i7. 
Sua,  change  of  poonosion  raqnisiti^  001 

flCBOOL-TBACKBfl^  dsfHlod,  104b 

liabiH^  of;  100. 

may  inflict  ootj^oral  pnnfshmont^  100. 
private  and  paUio,  104. 

private  contract  may  tbnit  or  fix  powsra  oi;  104. 
private  powora  of,  104. 
-private  mica  o^  104. 
'    pnblic^  ezeoatiTe  dntica  o^  lOCk 
pabUc^  dn^  o(  to  comply  with  statatee^  100. 
public^  dn^  of,  to  domean  themselveB  properly,  100. 
public^  not  answerable  to  parents  for  not  receiving  pnpfl,  100. 
public,  not  liable^  whan  acting  in  good  faith,  160. 
pnblic^  powers  Jndidal  character  of,  100. 
pnblic^  powars  cd^  are  liko  those  of  parent%  106. 
pnbUc,  powara  d;  ovor  popi],  extend  from  thns  he  leaves 

retain,  106, 
poblic,  powara  o(  over  adnlt  pnpil%  107. 
pnblic,  powara o^  teadherile /Mfo^  107. 
pnblio^  power  to  call  for  asnstanosb  107. 
pnUio,  pow^r  to  expel,  107. 
pnblio,  stand  in  foeo  paretUU,  106. 
poniahmsnt,  power  to  inflict,  166. 
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nlMo^ihoaldlMMqTpiiidlbjtrafllM^  IK 
nilM  c4  wban  may  aglnUidi,  Iff. 
WtkTvrm  ov  LnaiAXioir^  whethar  may  be  niMd  hf  dnnmr»  Tfl 


tAUB»  l«dsm«kl  lor,  mnil  wg&ciij  unount  in  doOan  Hid  mbH  TIL 
Tax  Saxj^  dtwiyUw,  dflftote  in,  malu  Toid»  07. 
^on;  wilw  ol^  to  m*  In  oMMRMiL  ttOL 


la  Bol  a&  tZMition,  84. 

to  WMSI  dlTMltdy  88L 

wh«i  BMMnrj,  88. 


Wirvm,  apfr«frlation»  fthmghn  pofal  ol^  4791 
Will,  rtrlnl  «l  foraMr  hj  rtroeatlflB  of  Uto, 
rwtral  of^  paiol  aTidnot  to  iliow,  664. 
TwHfwl  ot  ■tattttory  pw>HrioM  iwwiwniln^  614 
by  aianriafi^  666l 
T«>  LZXTS-61 
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ABANDONlfEHT. 
8m  HoiOBTmAsa^  2,  8»  8^  13^  l^ 

ABATEMENT. 
Sm  Nuwawom,  I 

A000U11T& 
AflDOMMiiiTi  imt  BnniR  ow  CMMmroMB,  2-4,  6|  OoBFouinoii%  i^ 
IL  9;  Ck>-TDiAHOT;  JvxT  Am  JvMms,  13;  IfosroAac^  7»  17-21|  8tA» 
OTB  Of  LnoTATiova,  21. 

ACKNOWLBDOMENTSL 
8m  DowUy  16;  SrATmni  or  LnaiAxwm^  8;  WiLUk 

ADMINISTBATORa 
Sm  EziouTOBfl  ASD  AniTTwiifnuTOMb 

ADMISSIONa 
Sm  Etidbivoi,  9;  Husband  and  Wifi>  I. 

ADULTERY. 

b  Aonoir  iob  Damaou  vob  Criminal  Ck)NTKBaATiON  with  pUintiif  "k  wift^ 
wImv*  MBniTaaoe  ia  set  up  in  bar,  it  ii  not  neoenary  in  order  to  main- 
tttn  Bneh  defenM  to  prove  that  the  husband  oonniyed  at  the  partioalaf 
aiota  of  adultery  charged,  or  at  any  actual  and  specific  act  of  adultery; 
for  if  the  husband  suffers  his  wife  to  live  as  a  prostitute,  and  erimiaal 
interoonrse  with  a  third  penon  ensues,  he  oan  hare  no  action  therefor,  11 
being  dammm  ab$que  h^uria.    Cook  y.  Wood^  677. 

ADVERSE  POSSESSION. 

flDMSMiON  OF  Pabtt  Holdino  undxr  Anothkr  u  Adtbbsb  to  ererybodf 
but  that  other  under  whom  he  holds.    Adam$  v.  Ouerardf  624. 

Sm  Ck>NTBA0I8,  4. 

AFFmAvna 

AlflDATR    OANNOT  BX  USKD  IK  CaITSB  UNLin  It  18    PBOPBBLT  ENTITLBDt 

tnd  the  title  should  be  of  the  cauM  in  which  it  ii  to  be  used.  For  ex- 
ample, an  affidavit  entitled  "GhariM  Reisaig  v.  Alanson  Watson  el  aL" 
eannct  be  considered  in  the  cause  of  "GharlMReisBigv.  AlottsoWalMa  .^ 

•I  aL"     Wation  v.  EeMg,  746. 

Sm  lioBaoAieB^  27.  J 
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AGEKOY. 

Dbutoit  of  Hem  10  Aomr  vent  OoLUOiioVy 

Pat  Ookuxm  Dm  wim  PMamM,  doei  aol  ftm  h§d  UISm 
Mta  to  tt»  mditea  wfaoM  debti  WW*  to  1m  pod.  Bflr  to  «te 
«p«tiMwdabli.    CWb ▼.  OOqf^  SO. 

AMBIGUITQEa. 
Sm  TAZAXXOir.  SSb 

AMIENBMEMTS. 


AFPBALa 
Ii4w;  S|  Fkjuinva  Am  Fuflaoi^  1%  M^ 


▲PFUBXBKAKCODa. 
8m 


ABBORATiaEr  ASD  AWARD. 

BiAMViau  Xanvmanrn  10  >■  ICisnio 
ov  AunmATOM.    Jgamaiw  ▼.  SaH  140. 

8i  ABUnUTOIH  IBI   HOT  BOUVB   TO   FOKUIW  SnooT  BVUi  OF  LiW,  M 

•v«B  iHmI  llMf  dam  to  be  Moht  imlaM  tt  be  a  OQodilian  of  tte 
ML  thel  tb^  dnll  do  m;  and  when  there  ie  bo  anoh  eonditifln, 
win  nerer  aet  aaide  eAaward  or  lefue  to  enfone  H  beeann  toe 
ton  have  not  followed  etriot  l^gal  nilaa  ia  heariag  Mid  deoiding 
nnlnaa  H  be  fhown  that  toeaebj  maailaat  nvJiialiM  bM  been  done.    ML 

lb  ABBinuson»  nr  AwABDora  T>AMAam,  satb  Mob  SnoBB 
nuvOousTOFLAW,  andpoweramonUkeliMMof  aeoort  of 
Thtif  maj  eward  that  peyniMt  be  made  at  a  folne  dagr»  and  bj  faetoW- 
meata,  and  may  dog  ita  payment  by  requiriug  tbe  petfocmanM  of  eon- 
ditiona  by  the  other  party  before  any  payment  at  all  be  made.    ML 

i.  AwAjiD  OF  OuerAiH  Sum  to  bb  Paid  Abvvallt  BVBnro  Ld«  of 
Plaintiff  ia  not  objeotionable  on  the  groond  that  it  ia  BBoarlain  or  na- 
reaeonable,  iHien  made  aa  damageafor  toe  breaohef  a  eontraet  to  m^ply 
the  plaintifP  with  board,  fire,  lights  and  honaakeoping  dnxing  Ufa.    Id, 

§.  Whbrb,  wdbb  Oobtbaot,  Housb  d  to  bb  Oohstbvotbd  in  a  workman- 
like manner,  bat  the  work  ia  in  faot  ezeonted  in  a  def eotiTe  and  nnwork- 
man  like. maimer,  andvpon  ita  oompletion,  and  befoM  toe  deCeeto  are 
appaMBt^  lefareM  are  appointed  to  fix  a  ▼alnation  vpon  the  work,  the 
award  BMde  by  tooBi  ia  Bot  eoneloahre^  and  in  an  aotion  I7  toe  bnilder  or 
Ua  MrigBM  to  Mooter  toe  Faloation  Una  fixed,  toe  owner  of  toe  hoBM 
b  eaUtted  to  jBit  eoflipoBaation  for  aoflh  defeeto  befoM  a^  amtiBBt  h 
to  tbe  bBilder  on  bie  eontnet    /«ge  ▼.  ITiwib— ^  IWL 


ABBEST. 


ABSON. 
8m  Crocikai.  Law,  4-7. 
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ASSAULT. 
8m  Cbzmdial  Law,  S-12;  Sgboou^  Ilk 

8m  Hisbwatb;  TAZAnour,  4^  6^  85^  S0L 

A8SI0KMENT  OF  OQNTBACI& 
J«iNUiiii'i%  13;  Lahbukbd  ahd  Tsvaht;  Lnv%  4;  HdBmifll^  11^  1^ 
22;  PABivisaiiiP,  3;  YnnxA  ahd  Vnmi^  H 

ASSIGNMENTS  FOR  BENEFIT  OF  GREDITOBa 

L  Ra€H  State  has  Riobt  mt  SrATirn;  as  to  proper^  witfain  ifee  Uatti^  !• 
aathoriM  enditoca  to  trcat  twignmiinti  m  nnllitiMi  m  alio  to  pMi  Iswi 
oiibjeoting  property  of  non-rondanta,  witfain  ita  limiti^  to  tha  pajruMiit  af 
dabt%  to  forbid  tfaa  prafarring  of  oraditor%  to  pnaariba  tha  maiUMt  ^ 
acDTaying  property,  and  to  dadare  what  aata  ahaQ  ba  fFaadalanl  Wa^ 
ferv  ▼.  WhUiack  607. 

X  VosuvTABT  AanoraxHT  of  NoTn»  LiQuxDAnD  Don,  Om  Book-aiv 
ixnvn,  and  othar  ohoaaa  in  aatioii»  made  in  South  ^"^^^^^b^  for  the  ben* 
efit  of  ereditora,  valid  by  th  Uwa  of  that  atata,  and  alao  valid  by  tha 
lawa  of  Florida^  will  operate  nponprapeiiyaitnate  in  the  latter  alate.  /dL 

H  1m  VoLuiiTABT  Aanttmuuraa  lonBimfiT orCnxDiiOBa^  themleof  trana> 
far  ia  the  aame  aa  to  all  cfaoaea  in  aotion,  whether  the  aama  ba  an  opea 
book-aooount  or  a  promiaBory  note.  Such  aoooont  may  ba  tnoafarrad  by 
daliTery  of  poaietaioii,  in  eaaea  ol  dear  and  manif eat  aawgnmant.    /dL 

4  Iv  VoujHTABT  AasoHiiiinDi  fOE  Baamra  or  CBXDTron%  notioa  to  tta 
debtor  ol  the  awfignoria  not  naoaancy  to  the  tranafer  or  dalirafyef  tm 
open  book-aoooont.    /dL 

IL  Iv  VoLimTABT  AasoinaDni  m,  BuAfiT  or  GnnxnoBa^  whaJk  want  of 
daliTery  of  poaaeaaion  ol  a  dioaa  in  aotion  wonld  make  the  tranafer 
frandnlent  ia  a  qneataon  ol  iaai  under  the  eridenoe,  to  be  anbmitted  to 
the  jury.    M. 

A.  VourifTABT  AuaajmMKT  imt  BnmiT  or  Gbxi>itob8  made  in  South  Oar* 
alina»  valid  by  the  law  of  that  atata  and  alao  by  the  law  of  Fioridat  will 
paaa  an  open  book-aoooont  to  the  aaaignee  aa  against  a  aabaeqnent  attach- 
ing creditor  withoat  notioa  to  a  debtor  of  the  awfignor  by  the  awignee 
Sncfa  notice  most  be  given  only  when  required  by  the  terma  or  naoeaaaiy 
eflaot  ol  the  aaaignment.    /d. 

7,  LnroLuvTABT  AasioinfXMTB  Which  Opxbats  vnbib  Fobeion  BAXKBvrf 
Lawb  have  no  operation  out  of  the  state  where  the  law  waa  pamed,  while 
a  voluntary  aaaignment  ii  a  personal  right  of  the  proprietor  to  diapooe  ol 
his  affscts  for  hooeat  parpoaes,  and  may  operate  in  a  foreign  state.    /dL 

See  ATTAOUMKNTfl^  3;  JuDOiODrafl^  2. 

ASSISTANCE. 
Sea  Wbiib  or  AaamAsoi. 

ASSOHPSIT. 
!•  Mmiamrat  Lna  ohlt  vtoh  Vbousssl,  Rttt!WH  ob  Imfuxd^  and  not  lor  tha 
esaveraion  of  a  chattel  whieh  the  defendant  haa  exchanged  for  another» 
fWier  V.  Dmtm,  81& 
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%,  AMmmnn  Ltm  to  Rwovn  Momnr  Tjod  uinm  CasmAor, 
other  party  Km  pnt  it  out  of  his  power  to  fulfill  hii  part  of  the  t 
Trinkie  ▼.  Reem,  793. 

See  HiGHWATs,  1 ;  Vkndoe  and  Vbvdei,  2. 

ATTACHMENTS. 

L  PaoFSETT  OF  KoN-BKsn>X2rr  in  Hand*  ov  Anothkb  may  be  reached  by 
gamiahment,  the  property  as  well  as  the  garnishee  being  witilin  the  jinie- 
diction  of  the  court.     Molyneux  v.  Seymour,  662. 

1  PnuoN  Indbbtid  to  Another,  being  Summonko  bt  Pbocbb  of  Oab^ 
HUiuiBNT  and  admitting  the  indebtedness,  cannot  oa  going  into  aaotlMr 
state  be  coerced  to  pay  over  the  money  a  second  time  OA  another  gemidi- 
ment  in  such  state^  the  judgment  in  the  first  stale  proteetiiig  him  from 
further  liabili^.    Id. 

%  Whxri  Dkbtob  of  AanoNOB  u  Gabnishbx>  undkb  Attaobhbnt  imaed 
sabseqnent  to  the  assignmenty  and  has  notioe  of  the  assignment  duing 
th«  pendency  of  the  suit,  it  is  his  duty  to  set  up  the  assignment  In  a»> 
swer  to  the  garnishee  process.     WaUera  v.  WkUlock^  607. 

4.  ViNDionTB  Damages  for  Vexatiously  Siting  out  Writ  of  Aitaoi- 
ment  cannot  be  recorered  if  the  attachment  is  not  vexationa  to  the  d»> 
fendant  himself,  and  the  attaching  creditor  is  actuated  by  malice  againel 
some  third  person,  not  a  party  to  the  process.     Wood  v.  Barher^  346. 

t-  It  19  Good  Defense  for  Tbitsteb  in  Trustee  Process  that  goods  levied 
on  are  exempt  from  execution;  it  is  not  necessary  for  the  principal  debtor 
to  set  up  this  defense  in  his  own  name.     CUirh  v.  AveriU,  131. 

A.  Profertt  is  Exempt  as  Household  Furniture  from  Attachment  ei 
Trustee  PBocBSSy  where  the  principal  debtor  had  formerly  bemi  a  hottl- 
keeper,  and  had  used  the  property  in  that  business  and  permitted  bis 
successor  in  the  hotel,  the  trostee,  to  use  it  in  the  same  bBsinessy  the 
property  oonsisting  of  fiye  carpets,  five  doien  kniyee  and  forks,  aenn 
large  lamps,  twenty  small  lamps,  two  fluid  cans,  fiye  pails,  twelve  torn* 
biers,  eighteen  goblets,  and  a  few  other  articles  of  honsehold  fomitnrsb 
W. 

AyaiOWMKNTO  FOR  BENRFFf  OF  CrBDIT0R8,  6;  BZECDTIGBS,  2,  13;  LDDTi^  S. 


ATTORNEY  AND  CLIENT. 

L  ArroRNETS  at  Law,  Who  are  Emploted  to  OoiXEor  Dxbx8  fob  Non- 
resident Clibntb,  havb  Authobitt  to  emp^y  all  tbe  neoenary  and 
UBual  means  for  the  accomplishment  of  this  object.     Clark  y.  BandeUl,  292. 

%,  Attorxets  at  Law,  Who  are  Employed  to  Ck>LLBOT  Dbbts  fob  Nun- 
resident  Cuents,  have  lacpuED  Authobitt  to  Ln>EMHiFr  Offiobi 
making  a  levy,  and  if  the  attorneys,  acting  in  good  faith  and  with  pra- 
deuce  and  discretion,  have  suffered  any  damage  thereby,  they  are  entitled 
to  reimbursement  from  their  clients.    Id. 

See  Partnership,  9;  Winnn8B8»  2. 

AUCTION& 

L  Kmplotment  op  Bt-bidder  at  8alE|  whether  for  the  purpose  of  preveat- 
ing  a  sacrifice  of  the  property,  or  to  perpetrate  a  fraud  upon  the  pnrcbaesr, 
is  a  question  of  fact  for  the  Jury.     Reynolds  v.  Dedtaums^  lOL 
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or  Tamtt  to  Bn>  iob  Owkem  wHl  vsl  wmmmmdiy  tm 

«f  U«,  h*rv  the  effect  of  aroidjag  a  s&la.     Id. 
Sm  OcAJioiA^  AUD  Waei>,  2;  PAJkmnaK. 

A  UTHENnCATION. 

See  PULADDTO  AND  PRACnOI»  21b 

AWAKDa 
See  AjLEmunoK  ahd  Awaabw 

BAOOAGR. 
SeeOo]Oi05  Carruba,  14-19. 

BAILMENTS. 

MAI  Uauctaci  Txispass  for  the  aoportatloo  of   his  ytv^fmHf  trvm 
hi*  bmilm  by  *  wroog-doer,  when  the  bailor  gratoiUmal  j  loaa«  hi*  ahatWI. 
ee  the  right  to  demand  poaacsaion  thereof  at  uay  tta»*~ 
31&. 
See  CmsMSiUL  Law,  23;  WA&ZBonxMMa. 

BANK  BILLS. 
See  Bajnu  akd  BAiuuifo;  Comvoh  UAaaraa^  11 

BANKKUFTCY  AND  INSOLVKNCY. 
See  PA&TNUtflHiP,  3. 

HANKS  AND  BANKING. 

L  ll^rm  ro  Bauk  Dxkictor  who  U  acting  on  behalf  of  th«  baitk  U 

the  baaJL     Smiih  ▼.  S,  R.  Bank,  179. 
^   HoLDUL  ov  Ba5K  Bill8  mat  Pbksxnt  Thui  fob  ParvKTr  w  i 

gated  turn,  and  the  bank  is  bound  to  pay  them  m  e  ilAgie  ohjtgahnn. 

iUafcrf'  Bamk  t.  rO^arci,  75S. 

Bma 

See  PABTTTioy. 

BILLS  AND  NOTES. 
See  NiaoTiABLB  hsmaxnaarn, 

BILLS  OF  REVIEW. 
See  Plkadino  and  Pbacticb,  2^26^ 

BONA  FIDE  PnRCHASEB& 

L    t9  ConRTOTK  OVB  BimilO  at  JxTDZOIAL  SaLB  BoHA  FEDB  PVB(BL4JIB« 

■bow  that  he  hM  paid  the  pnrohMe-nioiiey,  and  alio  that  he  la  e 
of  the  legal  titlo,  and  not  of  a  mere  equity.   R€iffioUt$  ▼.  Hmrri^ 

1  txfwauMMM  or  Good  Faith  of  Stolkv  Gooim  u  Liablb  in  trorw  to  the 
lor  thorn,  if  he  haa  lold  them  lubieqiiaitly.    Camiu  w.  Oemk,  171 


KB  Is 


li*17; 


BODMDABISaL 
8m  TAZiSM^  1^  8S. 


BUKDKH  OF  FBOOV. 
Gauub%9;  laiAVori  Tiiiniw,  IL 

BDBGLABT. 

tM  QUMDUL  LaW»  4 

BT-BIDBKBa 


Bm  OoKMoir  Oiwwnnn. 

CAVEAT  KMFIOIL 
22;  MoBaaAon,  M; 


CERIAIMTT. 

8m  JuBT  AMD  JUBOBa,  UL 

CHAIXXNOB. 

8m  JvBT  An)   JVBOBIb 

CHANCERT. 
Sm  EQxnrr. 

OHILDBEN. 

AHB  WaBD;  iHVABCri  PaBBBV  AK» 


»i:i> 


8m  Oomunr  Oabbibm^  17. 

8m  AmMunnr  ahd  Ckoonk 
CODICIL. 

8m  WlLLfl^7. 

COLLECnOKS. 
Atforcr;  ArroBinr  Ain>  CLaom 


Imdsz.  809 

COMMON  OABBIER& 

L  Montm  Tmxstmd  am  Back  ov  Ccnaf osr  Oabuxe's  Bioixpt  forms  ao  put 
of  Ite  oonteaelk  and  maed  not  ba  aat  oat  in  the  daelantiony  and  ooiittiaf 
to  do  ao  ia  not  a  Tarianoa.     We&tmm  Trtmtp,  Cb.  t.  Nm^Mt  760. 

%  OnMUfflf  OimRTBa  or  Goods  Ixjvmmd  wbilb  nr  his  PuMoaioa  Mvar 
Sbow  that  tha  mjnry  reaaltad  from  one  of  the  canaaa  eocoaptad  in  th«  bill 
dt  ladings  in  otdar  to  aaoi^  liabfli^.    JdL 

t.  Gomos  Cabbisb's  BngOMamurr  OoariMvm  vwrsL  the  gooda  baTo 
reaohed  tiieir  daafefaiatifln.    iUL 

i.  CoMMim  CAMm  OAnroTy  nr  Gmkbal  ISanaa,  Lam^  Bnmicr,  on 
Atoxd  hs  Comioor-LAW  T<f<ntn«nT,  eren  thoo^  tte  notioe  la  broogbt 
home  to  the  knowladga  of  the  owner  of  tte  goods.    Id, 

ft.  GknofON  Oauuse  d  Boinn>  to  Bbobitb  Ooom  ahd  OoMTBr  Thui 
SuxLTy  or  answer  lor  the  loaa.    IdL 

%,C€(MUom  Gaxbike  xat  Quauft  mm  loAMmn,  by  general  notice,  of  any 
wiasonable  reqiiintian  on  the  owner'a  part  aa  to  the  manner  of  ddiTery 
and  entry  of  paredsy  oontait%  zatea  of  freight^  etc.    JdL 

7.  OwHiE  or  GooM  Deuvshzhg  THmc  to  Oomxoh  OamBiBB  will  not  bi 
Fbisijiisd  io  hayx  Waivsd  any  of  hia  logal  rights  aa  to  their  safe  oar- 
riage  and  ddiyacy.    Id. 

lb  Waitxe  or  CoxMOir  Cabbub's  Liabilrt  can  bn  JSrwaontD  oblt  by  a 
ipeoial  oontract  between  the  owner  and  oommon  oarrier.    Id. 

8L  Qhvb  or  Showino  that  Oommon  Cabbikb's  LuAXurr  has  bbbh  Rb- 
siBiOTBD  ia  upon  the  oarrier,  and  mnst  be  proved,  like  any  other  &ct»  by 
pertinent  eridenoe.    Id. 

Ml  Nbouobvcb  bob  Whxoh  Common  Caxbzbb  n  Liablb— Siobaob  or 
PowDiB  nr  Canal-boat  daring  the  winter  months^  peniling  ifes  trana- 
portatian  by  a  common  carrier,  and  permitting  the  aame^  either  by  leak- 
age of  the  boat  or  abaorption  of  moisture  from  the  atmosphere^  to  become 
injured,  ia  aooh  ne^igenoe  aa  renders  the  oommon  oarrier  liable.    Id. 

IL  CoMMim  Cabbibbs  or  PAasHNOBBS  ABB  Rbqvibbd  to  Do  all  that  hnman 
eare^  Tigilanoe^  and  foreai^t  reasonably  can,  under  the  circnmstanoes, 
and  in  Tiew  of  the  oharaeter  and  mode  of  conTeyanoe  adopted,  to  guard 
against  aeoidants  and  injnriea  to  paaaengers.    TiuUr  ▼.  Talboit  005. 

12,  OnMMfflf  CanBTiBii  or  PAasBNOBBS  ABB  NOT  Bbquibbd  to  Usb  Suob 
Dboudi  or  Cabb  aa  woold  be  wholly  inconsistent  with  the  mode  of  con- 
Teyanoe adopted,  and  which  renders  its  nse  impracticable,  nor  the  ntmost 
degree  of  cere  which  the  human  mind  is  capable  of  inTsnting;  bat  they 
are  reqnirad  to  nae  the  hi^iest  degree  of  practicable  cere  and  diligence 
which  is  oonsistent  witii  the  mode  of  transportation.    Id. 

11  'Pbofbxbtobs  or  Skaob  Ldtb  must  Fubnxbh  Oqmpbtbnt  anp  Cabbtul 
Dbitbbs;  and  if  a  passenger  is  permitted  to  drive,  by  them  or  by  the 
regnlar  driver,  he  ia  for  the  time  being  the  driver,  and  the  proprietors 
are  responsible  for  his  negligence  or  incompetency,    /d. 

14.  OwMBB  or  Tbunk  Lost  bt  Railboad  Comfant  mat  TBanrr  as  to 
its  Contknts  and  the  loei,  bat  not  aa  to  the  valae  thereof;  and  ao  can 
the  owner'a  wife  in  all  oases  where  her  hnsband  can  be  a  witness.  iH 
CmL  B.  B.  Co.  V.  Copaand,  749. 

1ft.  Vautb  or  AsnaLBBor  Baooa«b  Lost  bt  Railboad  Cokpant  matbb 
Pbotbd  bt  Dbalbb  in  each  artidea  from  a  deeeription  given;  or  the 
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fanin  nay  hMSW  a  propor  maun  re  of  damagM  in  tkafr  ofwn  knoirladfa  of 

▼ahiai.    Id. 
Itt.  HiMit^^ATfmr  io»  Loer  Baogaob  hu3>  hot  Stati  that  tha  owmt 

paiiangmr  on  the  foad  with  tha  haggaga.    Id, 
17*  Rajlboad  Bagoaos-chxck  d  Evidkhoi  that  Baooaob  has 

Dhjtkrbd  to  the  railroad  oompany  and  of  tha  owner  baiag  a 

Id. 
18.  Bank  Bills  to  Bsasohablb  Amottkt  mat  bb  Oootidibbd  BA0OAOl^  and 

when  carried  in  a  tnmk  and  loet»  their  Talne  may  be  reooTerad.    Id, 

Vk   RATT.mAAtt  OOMPANT  SBLLDTO  TiOKBIS  AlTD  ChBOKZVO  BAfiOAaB  OTBt  US 

OwH  Ajn>  Onoot  Lirbb  im  liable  for  loes  of  baggage  anywhere  npon  tlia 

rente.    Id, 

See  NoncB;  Bailboads. 

COMMUKITY  PROPERTY. 
See  HuBBAKD  A2n>  Wm. 

COMPROMISE  VERDICT. 

See  JUBT  AHD  JUIfcOBS,  6w 

OOKPBSSION  OF  JUDGMEMT& 

See  JUDOMBBTBi  1. 

CONFLICT  OF  LAWa 

L  OoiruAer,  whki'hbb  Madb  bbtwbbn  Fobbiovbbs  or  between  f oreignan 
and  eitiaene,  ii  deemed  to  be  goYemed  by  the  law  of  the  place  where 
made.  Bat  oomity  does  not  require  the  oonrts  to  enforce  a  foreign  con- 
tract according  to  the  laws  where  it  is  made,  if  inch  enforcement  would 
be  in  conflict  with  domestic  lawa  and  would  injure  oitiaenfl,  giving  to  for- 
eignere  an  adyantage  which  reaidentB  have  not     WaUen  ▼.  WhUlcckf  607. 

t,  Pbbsojtal  PnonBTT  has  No  Situs  Othhb  than  That  ow  Pbbsok  hav- 
ing its  pomeariony  ownership^  custody,  or  controL    JTo^fneaK  t.  Stymamr^ 

662. 

See  AssomoDfTS  vob  BBNBirr  ov  Cbeditobs;  Salbs,  4. 

CONNECTING  CARBIEBS. 
See  CoiocoN  Cabbzbbs,  19. 

CONSIDERATION. 
Baa  N1Q0TL4BLB  IisaTBUiiXMTai  2;  14^  19L 

CONSPIRACY. 
Sea  Cbdoval  Law^  18-Ifib 

CONSTITUTIONAL  LAW. 

1.  Whrhd  Oomtss  Ixdbpbnbbntlt  of  Posrivx  LBaisLAn<ni  or  keal 
astabUahad  regulationB,  in  regard  to  the  tranafer  of  peraonal  property, 
oan  diaoriminate  in  favor  of  their  own  dtiaena  and  maintain  thdr  oonaiat- 
mgj  in  holding  that  peraonal  property  haa  no  locality,  qftart.  Wattn 
V.  WhUloek»6ffI. 
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* 

IL  T«ioiBi.ATU»i  MAT  Chanob  Modx  OF  Emtorcino  Obliqatioh%  wbetlMr 
of  indrndoalB  or  corporations.    Jieapera*  Bank  v.  Willard,  756. 

5.  Remxdt  Aviobdsd  bt  Existino  Laws  Entees  nrro  and  FoRm  Past 

OF  QBLiOATioir  of  Contracts.  Van  Bcumbaek  v.  Bade^  283. 
4  Laws  Gotxbiono  Pbocxbdivos  in  Coubts  mat  bb  Rbpbalbd  ob 
Amended  by  the  legislature,  both  as  to  past  and  fatoie  contracts,  with- 
out impairing  their  obligation,  if  the  parties  are  left  a  substantial  lemedj, 
seoording  to  the  coarse  of  justice  as  it  existed  at  the  time  the  contracts 
were  made.    Id. 

6.  Rbmbdixs  mat  bb  Altbrbd  ob  Vabibd  bt  Lbgiblatubb  ab  It  PL■AUi^ 

provided  that  in  so  doing  their  nature  and  extent  are  not  so  changed  as 
materially  to  impair  the  rights  and  interests  of  the  creditors.  Id, 
IL  Qbuoation  of  Oontbaois  d  hot  Impazbxd,  within  the  meaning  of  the 
eonstitatioii  of  the  United  States,  nor  is  the  section  of  the  constitution  of 
Wiioonsin  violated  which  provides  that  "ereiy  person  is  entitled  to  a 
certain  remedy  in  the  laws  for  all  injuries  or  wrongSy'*  by  a  law  enacting 
that  defendants  in  actions  to  foreclose  existLi;;  mortgages  should  have  six 
months'  time  in  which  to  answer  the  complaint*  and  that  the  mortgaged 
premises  should  not  be  sold  under  the  decrees  except  upon  six  BMnths* 
notice  of  the  time  and  place  of  sale.    Id, 

7.  Lboxblatubb  mat  Pbbbcbibb  Adbquatb  Rbmxdt  fob  Bnioboimknt  of 

DoTT  or  payment  of  debt  amounting  to  a  legal  obligation  due  from  a 
dtiien  to  the  state,  or  to 'another  person,  although  there  be  no  existing 
remedy  or  means  of  enforcing  the  obligation^  or  even  though  some  remedy 
already  exists.    Peopfe  y.  Seymour,  G21. 

t,  PowxE  OF  Lbgiblatubb  to  Enact  Laws  is  RicrnaoTXD  ob  Limitkd 
ONLT  where  so  expressly  provided  by  the  ccnstitntion.    Id, 

9.  Statdtb  Givino  Fbxtits  ob  Pbogxxss  of  Wifb's  Sbpabatb  Pbqtbrtt 
TO  HuBBAND  OB  HIS  Cbbbitobs  is  unconstitational,  for  the  term  "sep- 
arater**  property  in  the  provision  of  the  constitution  providing  that  certain 
property  shall  be  the  wife's  separate  property  is  used  in  the  common-law 
sense,  which  is  an  estate  held  as  well  in  itd  use  as  in  its  title  for  the  ex- 
clusive benefit  and  advantage  of  the  wife.     Oeorge  v.  BanBovn,  490. 

See  Taxation,  6-10. 

CONSTRUCTION. 
8m  Kijmitii»%  (^  11;  JusnoBs  of  thb  Pbaob,  I;  Pbobaxb  Cousb^  A| 

Statutb  of  Ldotation^  1,  2. 

CONTBACra 

1.  IPabtt  Bound  to  Rxndxr  Sbbvicks  or  Makb  Patmbnt  must  Sbkk  Pbbson 

TO  Whom  Obuoation  la  Dub  and  offer  performance.  SchvmtUr  v.  Wal- 
«m,34a 

2.  Obligation  Dub  aitbb  Arrival  at  San  Francisoo  does  not  show  an  in- 

tention that  performance  Ib  to  be  made  at  that  place.  Id. 
t.  Whether  Brbaoh  of  Contract  to  Furnish  Onb  with  Board,  Firb, 
Lights,  and  Housekbefino  as  long  as  he  should  choose,  be  entire,  so  as 
to  entitle  him  to  damages  beyond  the  amount  sustained  at  the  time  of 
suit  brought*  is  a  question  of  fact  for  the  jury,  and  when  the  question  of 
is  submitted  to  arbitrators  it  is  for  them  to  decide,  for  in  respect 
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to  nch  m  eoBtrict  it  oumoi  b6  nid  m  a  propMJtian  of  law  that  a 
fcberoof  will  or  will  not  tntitle  tho  party  to  mch  daoufea. 
HaU,  140. 

4  OwnrsTANCB  of  Lahd  mat  n  Boobhxi^  {hough  the  land  oooToyod  bo 
hflUL  advenely  at  the  timo  of  the  conToyaace^  it  beiag  valid  initr 
noNipMi  ▼.  MankaH  SSa. 

tk,  IsmnxjMMKT  wmmr  Statutb  or  Frauim  mat  mb  Boobmxd  in  an 
tvoui^t  by  a  party  thereto  who  baa  not  aignod  the  laiiie.    Id, 

%,  BuHT  10  Rdqbmatioh  ow  OoRTRAor  n  HOT  Impaixxd,  if  the  eontrmct 
emfataoea  pononalty  aa  well  aa  realty,  thoogh  it  be  inTalid  aa  to  tike 
realty.    M 

7.  Whu  Qra  BoaiHM  OoRTRAor,  he  moat  place  the  other  party  in  aa  go«l 
a  poaition  aa  he  waa  prior  to  the  nwHitg  of  the  oontraek 
Bndtk,  14& 

ti  I)!iimAiJsm>PABrT]>Qn90TLoahi8ijgbttoreeoindbecaiiaetiiei 

hea  been  in  part  ezeonted,  and  the  partiee  oaanot  be  folly  reatored  te 
ttflir  foflmer  poaitioB,  but  he  moat  rewsind  aa  eoon  aa  the  droamaliniien 
win  pemiit^  and  with  reaeonable  diipatch  after  the  fnnd  ie  diMOvered. 
M 

H  B —*■■■«■  ov  CkuramAor  gahvot  n  Hadb  after  pitipetty  porefaaaed  nnder 
itm  oontraet  haa  been  reoeiTed  in  packagee,  and  after  naing  a  portion  of 
it  whioh  waa  not  pat  in  a  oaae^  it  being  a  vety  email  portion,  and  afteor 
otedit  hee  been  giren  hy  buyer  to  aeller  on  hia  book-aoooont^  if  it  ahoold 
aHerwarda  appear  that  upon  eiaminatign,  that  there  waa  only  a  diffar- 
enoe  in  qnality  in  the  goode  deUrered  and  thoae  called  for  in  theoontraolL 
ffoattte^  ▼.  Bmm,  1G7. 

lOl  Bjmbhidk  or  Comtract  oah  bb  1£abb  after  the  property  pordneed 
been  leceiTed  from  the  aeller  by  the  bnyer,  and  after  credit  haa 
giren  to  the  former  by  the  latter  npon  hia  booka»  if  it  afterwudaappeam 
that  H  ia  not  of  the  aame  kind  or  daea  aa  that  called  for  in  the  oonteaot^ 
Id. 

11.  OoBTBier  OAmroT  bb  Rbsczubbd  if  at  the  time  artidea  were  delivered 
nnder  it  to  the  pnrohaaer  by  the  BeUer,  the  former  ooold  have  dieoovered^ 
by  lumg  ordiuMy  diligenoe  that  they  were  not  of  the  kind  he  bafgained 
lor.  If  the  artidea  are  packed  in  beirda  and  the  banrda  are  headed  vp^ 
Him  pudiaaer  need  not  open  the  packagee  to  examine  the  gooda.  H* 
oniat^  however,  aa  eoon  aa  the  caoae  of  reedaeion  ia  diaoovered,  give  notion 
of  hia  readaaiony  and  retnm  the  property.    Id, 

IS.  To  BaniHD  Cobikacf  the  peraon  reaoinding  nmat  vat  the  other  party  fe» 
Him  contract  in  the  aame  ntoation  he  waa  in  prior  to  the  making  of  thn 
oantrect^  or  if  thia  cannot  be  done  he  mnat  be  paid  the  damagea  he  ban 
aoatained  by  reaaon  of  the  contract  A  aimple  offer  to  pay  ia  not  anA- 
dant^  bat  an  actual  tender  of  the  money  mnat  be  made.    Id, 

iee  Abbrbation  abd  Awaxd^  6;  Abbumfsit;  OoMiLiCTr  or  Lawb^  1;  Odb* 
RiTunoBAL  Law;  OoBroBAXK>H%  12;  Damaob8»  1;  Dbbds;  Exbcovohb 

AHD  ADMXB18TRATDB8,   8;  ChTABDIAB  AKD  WabD;  HoMBRBAM^   Ift-17» 

HvBBABD  AHD  Wob;  1,  9;  Ihtabot;  Ihscbahob;  Ibtbbbst;  Ibtoskia- 
TIOB;  JuBnoBB  or  thb  Pbaob^  2;  Hobsqaobs;  Pabxbsbbbipi  Baub^ 
Btatdtb  or  Fbaudb;  ScATim  or  Limraxiobb;  SoBBmooPi  T^mvvbb^ 

TSBDOBAHllV] 
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ookvebsiok. 
8m  Asavunn,  1;  Boka  Fidb  PoBosiflB^  IL 

OORFORATIONS. 

t.  RzMOTJX  ov  MntB  Pbtvatb  or  MixirtiriaIi  OmcRU  or  OoRFORAnoir  li 
a  right  which  belongs  to  the  corporation  alone,  and  the  aMistance  of  the 
oourU  oan  only  be  inToked  against  such  offioera  aa  are  intmtted  by  law 
with  the  management  of  the  aiEyn  of  tha  ectpoimtion.  JfeaU  ▼•  HUl^ 
508. 

%  TteBB  n  No  JusisDionoH  IV  Eqivirr  TO  Rkmotb  OoBPOEATi  OffiOBS  of 
any  deacription,  the  remedy  being  purely  legal  in  its  natoM.    ItL 

1  Iff  Suit  st  SiocxHOUxm  aoaoot  Oorpobation  astd  TRvarma^  for  an  ao- 
ooont  and  settlement  of  its  afiur%  the  oomplaint  therein  alleging  fraud 
and  mismanagement  on  tlie  part  of  the  trastoei^  who  own  atook  ■olBdent 
to  enable  them  to  control  tlie  boaJnese  of  the  oorporatian,  it  is  error  for 
the  ooort  to  depriTe  one  of  the  tmsteea  of  his  salary  aa  soperintendent  of 
the  bvaiiieas  of  tlie  oorporatian,  whibh  bosiness  he  baa  faithfully  attended 
to^  if  no  fraod  is  shown,  althon^  sooh  superintendent  waa  also  treasurer 
sad  tnalee  of  the  oorporatian,  oontraiy  to  a  poaitiTe  prorision  of  the 
by4awB,  and  althon^  in  the  management  of  the  business  of  theee  oAoes 
ao  attention  haa  been  paid  to  tlie  by-lawe  and  regulations  of  tfia  ooicpo- 
ration.    Id, 

i,  Iv  SiriT  ST  SrocKHOLinB  AOAonr  OoBPOBAmnr  aitd  ri  Oifiobs  for  a 
loss  sustained  by  the  diaregsid  by  the  offioera  of  the  by*lawB  and  rogola- 
tions,  the  amount  of  such  lo«  would  be  the  nMasoreol  relief.    Idm 

4i  OouBTB  or  Bquztt  hats  No  JuBiSDiorioir  otib  Oobfobaxiohb  for  the  pur- 
poeeof  restraining  their  operations  or  winding  up  their  oonoenis;  but  such 
eourts  may  compel  the  oAcera  of  the  oorporation  to  acooont  for  any 
breach  of  trusty  the  Jurisdiotion  for  this  purpoee,  however,  being  exer- 
cised over  the  officers  personally,  and  not  over  the  corporation.  .  id, 

^  It  IS  EiufcOB  roB  Oovbt  or  Equitt  to  Attodtt  Bbobivbb  ahd  Dbgbu 
Salb  of  the  property  and  settlement  of  the  aftirs  of  a  corporation,  aa 
such  a  decree  neceesarily  results  in  the  dissolution  of  the  corporation, 
and  would  be  doing  indirectly  what  such  court  has  no  power  to  do  di- 
reeUy.    Id, 

7.  QmoBBB  or  Ooibpoeatiov  abb  bot  Gbabobablb  with  LoiS  Sihraivbd  bt 
Stockeoldbb  in  diminution  d  the  Talue  of  the  stodc,  alleged  to  have 
been  caused  by  tfie  mismanagement  of  the  officers,  unlesi  it  my  dearly 
appears  that  the  loss  waa  oooasioned  by  their  grooe  neg^genoe  or  willful 
nufloondnct.    Id, 

4  IrPABTovTBinRiniorOoBvoBATioHOwiriBaSufnciiBBTSioaK  to  con- 
trol its  busineai^  conduct  it  in  a  grossly  negligent  manner,  eystematioally 
djaregwding  the  bylaws,  keeping  no  acooont  d  receipts  or  expenditoree^ 
and  Isiling  to  pay  their  own  aaeeeaments  without  any  excuse^  a  stock- 
holder  daimhig  to  be  injured  thereby  may  sue  in  equity  for  an  aooooatb 
making  the  corporation  and  said  truateee  alona  portieo,  no  objection  bo-  ^ 

ing  taken  that  all  the  etookholdera  were  not  Joined,  and  aMjy  tfaereiB 
recover  againat  said  tiuatoMi  for  any  loss  oooasioned  by  enehnetfgnat  or 
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Bl  Ih  Burr  bt  Stockholdkb  or  Cokforatioh  to  Obtaev  RxMOTALOVRr 
OmcxRfl,  and  an  aocotinting  and  aettlement  <d  its  affairs,  a  jadgmsnt 
rendered  in  aooordance  with  the  prayer  is  not  deprived  of  its  effect  as  a. 
final  judgment,  so  as  to  render  an  appeal  therefrom  ineffectnal  becaose  it 
provides  for  the  taking  of  an  aooonnti  or  beoanse  the  oonrt^  in  addition 
to  the  juilgment  prayed  for,  provided  for  the  appointment  of  a  reoeiv«r 
to  take  charge  of  the  property  of  the  corporation  until  farther  ord«r, 
collect  moneys,  sell  stock,  and  pay  the  proceeds  in  accordance  with  the- 
judgment.     Id, 

la   PUVATK    DOMKSnO   COBPOKATION    MUST,   UXB    F^BDON    Ck)]tPOKATIO]l,. 
AVKB  AND  PrOVB  FaOT  OF  IVOOBPOKATION.      HoOowOlf  V.  ifen^lAtf  CCC  i?. 

R.  Co.,  68. 

11.  Pkittion  or  Doiffssmo  Ck>RPORATiON,  Sumo  as  PLAnrnTia,  is  I^cauFn- 
cicxT  if  it  lacks  an  averment  that  soch  plaintiflb  are  a  corpomtion.    id. 

12.  Lbgal  Ck>RroRATB  ExiSTEVCB  OF  CoMPAiTr  IB  NOT  ADMiTrKD  from  the 
mere  fact  that  one  dealing  with  it  has,  in  a  contract  with  the  oompany. 
designated  it  by  a  name  appropriate  to  a  corporate  body,  unless  it  is  dis- 
tinctly stated  in  the  contract  that  it  is  an  incorporated  company.  Such- 
designation  admits  only  the  existence  of  an  association  acting  onder  that 
name.    Id, 

Vk  Irbspass  will  Lib  AaAnm  Municipal  Gobporation  for  aote  done  in. 
obedience  to  its  orders.    ^Oen  v.  (^  ^/>ecxitar,  692. 

See  Banks  ani>  Banbjno;  Bvidbnob^  1;  Hiohwaxb. 

COSTS. 
See  Nbw  Trial,  4;  Puudxno  and  PRAoriGB,  22;  TaTATmar,  A. 

OO-TKNANOY. 

rRNANT  IN  Common,  out  or  Fosbession,  mat  in  Equrt,  as  an  inoidsBt 
collateral  to  his  daim  for  partition,  compel  his  co-tenant  in  possession  to 
aocoont  for  rents  and  profits  received  by  him  from  tenants  on  the  prem- 
ises. In  "*^>"»g  snch  aocoonting,  the  tenant  in  possession  may  dednd* 
from  the  rents  received  the  amounts  paid  for  taxes,  repairs,  and  the  like, 
expended  during  the  period  when  the  rents  were  collected.  And  he  ts- 
also  entitled  to  a  reasonable  allowance  out  of  such  rents  for  the  use  of  his 
individual  property  on  the  premises,  where  snch  use  was  required  in 
order  to  let  the  premises  themselves,  as  in  the  case  of  theater  fnmitnre 
and  property  in  a  theater  building.  But  he  is  not  entitled  to  allowanoss- 
for  the  use  of  any  individual  property  in  connection  with  the  premises 
not  thus  required,  nor  to  any  allowance  for  his  personal  services  in  taUag. 
charge  of  the  building,  rentiog  it»  and  collecting  the  rents.  Qatdmom  v. 
."Ver,  Ma 

Bee  HoxaraAOBS,  44;  Partition;  Tazation»  29L 

OURT  COMMISSIONEBa 
See  LcBKL,  2. 

C0\T2^ANTS. 

Words  "Grant,  Bargain,  a>*d  Sell,**  in  Statdtbb  on  Contxta«id% 
do  not  amount  to  a  general  covenant,  but  merely  to  a  oovenant  thai 
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fCTABtor  htm  doatm  no  met,  or  ormtod  any  i&onmbnuoe,  by  whloh  tho  «iteli» 
gnyitid  may  bo  dofestod.     WhitiUm  ▼.  Vmigkam,  418. 

800  LunkLOBD  AXD  Tenant,  1,  3;  Mosraiaai^  U;  SL 

CREDITORS'  BILLS. 

Boo  PABTNXKSHir,  14. 

GBIMINAL  COKVERSAnOK. 

Soo  Adultkrt. 

CRIMINAL  LAW. 

L  iBRXiSD  BvLii  aw  Law  RiLATiNa  to  ADmasioN  or  Tufmum  aro  ih^ 
■omo  in  orimfauJ  as  in  oiyil  ouea.    ^tole  ▼.  Z>ar<,  696. 

ti  iNRmvonoNS  ur  Cbiminal  Cases  shottld,  Oikesallt,  bi  HTTOTHsn- 
GAL  IN  FoBM,  and  not  assign  a  conclusive  effect  to  circnmitanoea,  or 
assnmo  that  they  aro  proved.  Circumstances  generally,  are  not  ooncln- 
■hro,  bnt  even  where  they  are  so,  it  shonld  be  left  to  the  Jury  to  determine 
whether  those  circnmstances  are  established.    People  ▼.  J>obem,  606. 

IL  In  Cbucinal  Cases,  where  No  Statement  or  Facts  n  Filed,  if  instmo- 
tiona  are  erroneons,  under  any  and  every  state  of  faoti,  they  will  be  re- 
viewed on  appeal,  because  it  necessarily  appears  that  the  court  erred  to 
the  prejudice  of  the  defendant;  but  where  the  instnietioDS  may  bo  correct 
under  any  state  of  facts,  as  the  appellant  must  show  affirmative  error, 
the  i^pellate  court  will  presume  in  favor  of  the  judgment  of  the  lower 
oonrt^  and  will  not  reverse  it.    Id, 

lb  Absok  and  BxmaLAST  are  OrrENSEs  against  the  seourity  of  the  dwell- 
hig-honse,  and  not  against  it  as  property.  The  owner  of  the  house  is 
guilty  of  arson  if  he  sets  fire  to  it  while  it  is  occupied  by  another.  8tak 
V.  ToclUf  602. 

I.  Abson  is  Malicious  Fdung  of  the  habitation  of  another.    Id, 

lb  Indioembnts  roR  Arson  which  describe  the  pn^rty  whioh  has  been  fired 
as  the  house  of  the  person  who  resides  in  it  are  good.    Id, 

y.  In  Indiotmsnts  roR  Arson,  the  house  which  has  been  fired  should  nol 
be  described  as  the  house  of  two  persons  who  occupy  separate  portions 
of  it^  for  that  would  be  construed  to  be  a  joint  occupancy.  Each  apart- 
ment oocupied  in  severalty  should  be  treated  as  a  separate  house.  In 
eases  of  lodging-houses,  they  should  be  stated  to  be  the  house  of  the  lodg- 
ing-house keeper,  for  the  lodgers  occupy  it  under  him.    Id, 

%  "Aebaitlt  with  Intent  to  Kill  "  was  not  a  crime  known  to  the  common 
law.     Under  the  Florida  statute  it  is  a  misdemeanor.    HaU  v.  States  617. 

il  Thrkb  is  DirrERENCE  retween  Intent  to  Kill  and  Intent  to  Mur- 
der; an  intent  to  kill  may  exist  where  the  person  intends  only  such  kill- 
ing sa  amounts  to  manslaughter.    Id, 

li»  IWTMMT  AT  Time  or  Assault,  under  an  indictment  charging  an  "  assault 
with  intent  to  kill,"  is  a  question  of  fact  for  the  jury  to  decide  upon  thoea 
presumptions  which  are  recognized  by  law,  as  far  as  applicable,  and  their 
Judgment  and  experience  as  applied  to  the  circnmstances  in  evidence. 
TIm  intent,  like  malice,  may  be  either  express  or  implied,  and  presumed 
vImto  facts  anthorising  the  presumption  are  proved.    Id, 
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11.  Uron  ItnMonaDrr  Gbaboibo  *' Amauw  wm  Uman  to  Ku^*  ift  ti 
not  «nrar  for  ths  oourt  to  fefoaa  to  fawbaet  tlie  jwy  that  tb^  ob|^  boI 
to  find  dofndMi*  goilty,  if  tiw  dofndMi*  biid  Idlldl  tiM  pw^  aMMl^ 
and  tho  tiomiflidi  wonld  hst*  bMn  minilwglMter^  and  not  ■nudar.    /d. 

UL  Uhdse  InwnimT  Gbaboomi  **Aauxna  wra,  Jjnan  to  Kiu^"  it  is 
not  anor  to  chaifa  tha  jury  that  Ubitj  oa|^  to  find  tfia  priao—t  guilty, 
il  aatiaflad  that  if  «ia  party  aaanltad  liad  dladiNm  «ia  maad  lafliatad 
bjr  iliffwidanit  tf>^  mi^»w  would  htt?o  baan  ir^'tl^i'gF'^'f  *  It 
aary  that  tfaa  wooad  inflietadp  if  it  had  pvofod  fatal,  dbodd 
noidar  ift  crdv  to  ooBCfiotb    Md» 

Itb  jMDUStMMKT  LOi  VOK  OoSmBKOr  TO  PWWIHB  OBIIIIKA&  FlKMBBB  lOB 

LuraoFnt  PuBtuai  agaiDat  tha  cAoar  who  azaontea  itm  aaaoab  tfia  proaa- 
oator»  and  all  olhaia  eqaoarnad  in  tha  natter.    Shmer  ▼.  Pitogk,  7W. 

XL,  InuTSBCB  ov  Aor  urov  SoaBrr  DmuoHiB  wmriuat  It  d  C^omdial 
OoBBPOuunr  to  oomfaina  to  aooompliah  raeh  act»  and  not  whotliar  tha  ael 
itaalf  ia  oriminally  poBiahabla.    AnM  r.  Paopfe^  780l 

11.  OoHBDiAxnur  to  Sunjcb  FkiEAU  d  GramrAL  OoaanBiur,  althoo^ 
aadnotion  la  not  m  criminal  offenae  at  oommoa  law.    Id. 

lib  InwmiBrT  ion  QKAnmro  Mohst  ob  Piopsbtt  uvm  Falb  Pl»- 
Tnmi  n  LraonsaiBT  nnleaa  it  aOega  yHio  waa  Him  ownar  of  tha  prop- 
arty,    nomam  ▼.  Psogrf^  T'^ 

17*  SfiiMUun  or  CtannAL  OKA&AOim  ov  Wm  for  Tlrtoa  and  fhaaHty, 
har  lapntation  inlliia  laapaot  haTfaig  baan  inpaaohad,  ia  adnriaaiMa  on  tha 
tarial  ol  har  hnaband  for  ahooting  at  one  who  haa  attampted  to  ooaamit  a 
n^  npon  har.    BiggB  ▼.  iSfaCe^  636. 

16.  Iv  HusBAin)  on  Fathie  Srootb  at  Ohb  who  ia  aMwiipthjg  to  oonmit 
a  rapa  upon  hia  wife  or  dangfatar  and  lafla  to  kiU  him,  ha  ia  not  liahla  to 
oonyiotion  nndor  tha  Qaorgia  act  of  1866  proriding  that  any  paiBan  wlw 
ahaU  be  gnilty  of  ahooting  at  another,  ezoept  in  adf -daianafl^  with  n  gnn, 
piatol,  or  other  inatmment  of  like  kind,  ahaU,  on  ooofiotionv  ba  pnaidiad 
by  fine  and  impriaonment.    Id, 

If.  Vmaat  Pbnal  Oodb  ov  GnoMOA,  whiu  Huibah]>  n  ov  TkiAL  lor 
the  killing  ol  one  yHw  haa  nttemptad  to  oommit  n  n^  vpon  tfia  former^ 
wif a^  it  ia  n  qnaation  of  faot  for  the  jnzy  wliother  ^  oironmataBoaa  ef 

i^ppaTmtiion  attending  the  killing  waro  aaA  aa  would  jnatify  one  in  taking 
the  lila  of  another.    Id, 

Wk  At  IkxAL  cm  Huhbaho  idb  SHOomra  at  Okb  iHio  haa  ■ftnaiptiil  ta 
oemmit  n  rape  npoa  the  formar'a  wife^  the  facta  attending  tha  aaaaalt 
npon  the  wife  ahoold  be  giTon  in  proof  to  the  jnzy,  althoa^  tha  ahoatiog 
ooeonad  on  the  morning  ancoeeding  tha  night  of  anch  aaaaalt.    Id, 

n.  Ih  Tbzal  bob  Mubdbb,  DsiBiauirT  OimxD  id  Pbotb  I>BOi«ABAnom 
or  DaoBAaBD,  made  a  year  prior  to  death,  that  aha  waa  anbject  to  fita 
He  oUimed  that  aha  had  died  in  a  fit  The  ooort  held  that  tha  eiridaaot 
waa  hearaay,  and  not  oompetent  It  waa  held  by  the  appellate  ooart 
that  thia  nUiog  of  the  lower  ooort  waa  ooneot.    8iaU  ▼.  Dart,  096. 

8.  iKflTEUonoH  n  vor  Caloitlatbd  to  MTCT.«Att  Jukt,  and  doea  not  ra- 
qoire  them  to  find  the  defendant  gnilty  ol  mnrder,  if  not  ol  tha  fiiel 
then  of  the  aeoond  degree^  iHiere  the  ooort  ha%  with  praoiaifln  and  elaar- 
neei^  inatraoted  them  aa  to  the  eharaoter  of  donbt  that  ahonld  aoqnit  tha 
defendant  altogether;  aa  to  what  would  radnea  the  honiaida  horn 
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In  tb»  flnt  to  mnidflr  In  fha  teoond  d^giM;  tad  m  to  tiia  eboMnti  of 
Moh  erime;  and  farther  charged  them  that  "if  then,  they  were  Mtidbd, 
from  the  pfoo^  that  the  aoeoaed  waa  guilty  of  omrder  In  the  iint  degrae, 
they  ahonld  aimply  aay  ao;  bat  if  they  believed  etherwiaa^  or  were  not 
iTithflml,  beyond  a  reaaonable  donbt^  that  ahe  waa  gnilty  of  mnxder  in 
itm  tot  degree,  then  they  ahoald  find  bar  gnilty  of  nmrdar  in  the  aeoond 
degree,  and  proceed  to  aaaam  the  penalty,**  etc    ifonroe  ▼.  Stute,  86. 

tH  It  n  LABODrr  nt  Ssbtamt  on  BAiLn  to  open  a  package  intnutad  to 
hia  care  and  take  away  any  part  of  the  gooda  therein;  and  di^pcae  of 
timm  to  hia  own  aae  ammo  JwtamU,    BkiU  r.  FoMamgk,  NO. 

9Ai  On  IimionaDrr  iok  RaoBmro  Btolbk  Goom,  OuiLrr  Kkoiwlbms  ov 
DmimAirr  n  BasnmAL  to  conatttate  the  cflnae.  Sndenoe  that  da- 
fandant  parohaeed  the  gooda  at  a  price  nmch  below  tteir  Talae^  or  that 
be  denied  that  be  bad  them  in  hia  poaaaarion;  or  the  ananppcrtad  taeti- 
oaony  of  the  tiiiaf  that  defendant  reoatved  them  knowing  that  they  bad 
been  atolan,  thonadi  dronmatanoaa  tending  to  diow  delandant'a  gnilty 
knowledge,  will  neither  of  them  alone  ecnatitnte  eonelwaive  proof  of 
gnilty  and  an  inatmoticn  that  either  one  of  there  laota  la  aaflWiiant  of 
ttaalf  to  eatabliah  defaadanf a  gnilt  ia  emmeooa.    P«pb  ▼.  ZaaimH  fiOS. 

flk  Om  iMvamaan  ton  IfALiotODa  MnwHiKr  nr  BmxnsMm  Muu^  the 
qneatiob  ia  whether  the  ahootnig  waa  malioiona,  and  it  ia  n  good  deianae 
toahowthat  the  ahooting  waa  done  by  the  aoeoaed  with  tfie  motive  of 
prolenfing  hia  orop,  and  not  from  either  ill-will  to  the  owner  or  cmelty 
to  the  animal;  and  it  ia  proper  eridence,  in  pareoaace  d  tUa  defenae,  to 
ahow  that  the  male  waa  in  the  ocm-field  of  the  aoooaed  at  the  time  of 
the  ahootmg;  and  the  eridanee  allowing  him  to  hnve  bean  theea  ia  cor* 
robomted  by  proof  that  be  bad  an  babitaal  proclivity  toward  anoh  mia- 
ebk<,  and  that  it  waa  hard  to  reatram  him  therelhmt     IFr^T.Aaf^ 

flee  JxjRY  AHD  JjimomM;  FinniM^  & 

CURTESY. 
See  HimAJO>  amv  Wm,  2;  Ixvabot,  17. 

CUSTOIL 
See  UsAOS. 

DAMAGES. 

L  IkuB  Cunuoir,  wwbthae  Damaoms  iob  NoN-nationiiAVOi  or  Wholb 
CovtbajOT,  inohiding  damagca  not  aoatained,  when  the  aetion  ia  bronght 
and  the  aait  tried  can  be  recovered  in  an  action  for  a  breaoh  of  oontraot, 
ia  whether  there  baa  been  andi  a  breach  of  the  contract  aa  anthoriaaa  the 
pUintifF  to  treat  it  aa  entirely  patting  an  end  to  the  contract  Memelee 
V.  ffaO,  140. 

%  Ih  AonoK  fOB  PlBSONALlirjpBiM^  FaouHiABTLowianot  the  acle  meainre 
d  oompenaation,  bat  damagea^may  be  allowed  for  phyaioal  aalfering 
endnred,  and  even  for  mmtal  agony.    Cooper  ▼.  IfttliNM^  638. 

flee  Aduutibt;  Abbixbaxioh  ahd  Awabi^  8^  4;  AnACiiiixin%  4;  Oob- 
TB40n,  3;  CoBroBATK»ra»  4;  Ihtibiit;  Nbouobkoi;  Nbw  Tual,  3; 
PABnmai,  6;  Salbs  3;  Scoboolo,  6;  Tbufabs;  Tbotib,  3-5;  Wbin  Of 
AmaaAMca,2, 

Ah.  Dbc.  Vol..  LXXYI-ia 
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DAIOL 

8m  iMWAJKOr^h 


8m  9caiijtji%  ^ 

DBGLABAXIONa 
8m  Cmmiwal  Law,  81;  Husbavd  ahd  Wii%  X 

DBCBSBS. 
8m  JtmoaaaroL 

D1EED& 

1.  At  CoMiioir  Lmm,  Ann^AcqiaaMD  Tibm  sed  wot  Jwnm  lo 
Qrahtmi,  wh&n  the  MPViyMiM  wm  by  bMgrfn  and  mIw^  or  by ! 
nlMMyQiuMoompuiiedwitiioovwiaatiof  wainaty.  CfarfeT.  iUber,  440. 

t.  CALDOBiOi  Acrr  omronamra  Oovtstakom  Ohato v  Riru  or  Ootniov 
Law  am  to  Bpfmt  of  Duds  ufov  SuvnamnrrLT  AoQinxiD 
of  the  gnntor,  and  giTM  tliom  an  qperatkm  eqnirala&t  to  tiM 
ezpreaaire  ooTenant  of  wamnty.  The  eflboi  of  ifta  pKmaiaBa  vpon  a 
ooQTayanM  in  f m  ia  the  aame  as  if  it  were  written  on  ita  Cam  liiat  the 
grantor  conreyed  all  the  eatate  which  he  then  poaaeaaed,  or  wfaidi  he 
might  at  any  time  thereafter  acquire.  And  thoM  profiaioiis  i^ply 
equally  to  mortgagee  m  to  oonveyanoM  afaaolnte  in  form.    Id. 

A  Dud  Dklivkrbd  ik  Ebghow,  to  be  ddiTored  to  the  grantM  after  tha  per- 
formance  of  aome  other  act,  will  not  be  valid  for  any  ^mpoM  aftil  the 
oonditioB  npon  which  it  was  to  be  delirered  to  the  grantM  has  been  per- 
formed;  and  the  fact  that  the  deed  haa  ainM  come  into  the  luuids  of  an 
innocent  porohaaer  for  Talne  will  not  change  the  mle.    SndA  ▼.  A.  A. 

4  Rbooediho  Dud  Which  HAS  BxurDBLnrsBiD  IN  EBODKnr  will  Bfliepanii 

to  giro  it  any  validity.    Id. 
A  FftmA  Faoxs  Prisuiiftion  in  Favob  or  Propkb  Pbabati  or  Dud  b 

Badid  in  Georgia,  under  the  aot  of  1866,  if  the  reoorda  hnTe  ben 

burned;  but  this  may  be  rebutted,  and  evideuM  for  audi  pnipoM  bmlj 

be  heard  before  admitting  a  oopy  of  aeoondary  eridenee.    Ofiier  ▼. 

PertcNM,  667. 
8MGoTXNANTa;  DowHB,  16;  EnDEVOi;  6^  7;  HnuAHD  and  Worn;  Ihiaioti 

IfoBTOAflii;  Statutb  or   LmnATioin^  6;  Tazaxuxn;  THnNHi  and 

Tendu. 

DEFINIIION& 
8m  Guminal  Law,  6;  Homuxhas^  1;  LnumAMi^  A 

DELIVERY. 
8m  AHunooNiB  lOB  BxNKrrr  of  Crbditob8,  S^  6;  Dbd%  A  ^1  Buammm 

Frauds,  3-6.     - 

DEMURRER. 

8m  PlBAlHTC  AND  PBACnCB,  9;  StaTUTB  OF  LDOBAnOHA  8-lA 


-I  vt  :»¥»rii 


SMBimm&ft. 


DBSGRIPnON. 
Taxation,  92-M. 


8m  KtrATu  ov  DmaiMUim 

DEVTSEE3. 
Sm  Tazatiov,  22. 

DIRBCIOBa 
Bm  BAinu  ANp  Bakkxvo,  1;  Scaoou^  lH 

DISMISSAL. 
Bm  PuKADnro  AND  PEAcnoi;  U 

DISSOLUUOK. 
8m  PAsnriBniiF,  10-12. 

biTCHESw 
8m  WATBoouxsn^  a;  S. 

DITERSION. 
Sm  Watkrooubsib. 

DIVOBGBb 

8m  MaBUAOB  AHD  DfTOBGlL 

DOMIOILR. 

■int  AinoHFAjrr  MiK  HvnAim  wfa«n  1m  ohABtM  bb  |Um  il 

«WmI  ▼.  OmM.  441. 

8m  OomjiOT  OF  LAWfl^  l 

DOWER. 

OoimvosirT  Down  Intibict  or  Wira.— Where  a  Imnim  and  lol  it  to  be 
Mid  lo  Mtiify  lieu,  one  of  which  ie  prior  to  the  other,  and  the  wife  el 
the  owner  hM  united  with  her  hnaband  in  a  deed  of  tmat  to  eeenre  the 
flnt  lien,  but  la  not  a  party  to  the  eeoond,  the  property  ihonld  be  aold 
eat  and  oat,  and  the  fint  lien  eatufied;  bat  aa  the  wife  hM  a  oontingait 
dower  interMt  in  the  eqnity  of  redemption,  and  being  a  party  to  the 
ie  boond  by  the  deereeb  the  ooart  ihoold  make  proper  proviaion  to 
ipenaate  the  dower  intereet  oat  of  the  rnrplaa  prooeeda  of  the  aal*  be- 
fore applying  any  part  thereof  to  the  pajrmeDt  of  the  aeoond  lien.    /<M0t 
r.  Batieyx,  189. 
IL  BwBT  or  DowxB,  mrrn.  It  u  AmovBD  lo  Wniow,  ie  mere  ehoM  ta 
and  not  the  rabjeet  of  exeeation.    Oamali  ▼.  WilUom^  VI. 


X  WoA  Umam  Bwsr  loOoonr  Dwmuaviuro  Kabk  Armbb^  of  h« 

dsoiMed  hntbiiid,  imtil  dofww  ia  M^fgnid  Imt,  gifw  h«  bo  «tete  In  thi 

UadM  rabjaol  to  k?7  on  «ZMation»  or  that  alio  oaa  oosn^^  to  ooo  haUp 

lag  tbe  legal  tHJa.    Id. 
A,  Wwam*B  Bwnr  lo  hats  Do>wib  Amkhsd  Hik  la  aot  aodi  aateta  a 

land  aa  can  ba  tfao  anbjaot  of  a  laaaa^  not  oren  aa  batnaw  tiio  widow  and 

tiia  owner  of  tha  lea.    M. 
I.  Dowift  nouLD  SI  Amoirsp  as  Sooir  as  Faicfnoaim  ivisb  HosBajrD'a 

DiAXB.    Tlua  ahonld  ba  dona  l^  tiia  bain  at  law  if  of  aga;  aad  if  wA, 

by  ttair  gnardjana     Id, 
t.  Iv  DowiB  n  HOT  AmoNXD  to  Widow  wmmr  Qra  Ybak  Amm,  Uoa- 

■an»'a  Dbatb»  or  within  thraa  montha  afker  daoayid  bgr  bar.  aha  aay 

applj  to  tfao  probata  oourt  for  tha  appoiatmant  ol  r— — 't'fTn  to  la j 

off  bar  doww.    Id, 

I.  A*OoniovIiAw»WiDOWKABBnBrioTABBrzvlfAi8nvVoin^ 

Aim  sn  Himan>%  Daass.  TbiawaaoaDadbarqaaiaBtboilMitaftBr 
the  aipiiatioB  ol  thattima^  tha  hair  ooild  put  bar  oot  of  poaaMaion,  and 
dma  bar  to  bar  aait  for  doww.    Id, 

H  UxTiL  Win\i  Dowm  n  AmoviD  lo  Hs^  aba  ba%  vndar  law  of  Arkan- 
aa%  ii|^t  to  fomain  In  aad  poaoeai  bar  lata  bnaboad'a  manaion  or  ohiaf 
dwaillng-4ioaao^  togatfaar  with  tha  farm  thofoto  atfeaeiiad,  fraa  of  rant 
TUa  ri^  la  not  atriotly  part  of  bar  doww,  bat  la  a  profiaioQ  mada  by 
atatata  for  bar  banafll^  and  may  ba  v^gardad  aa  an  anhiganiant  of  bar 
oommon-law  qnarantina.  Bat  tba  wifa  la  not  ofaligod  to  ramain  on  tha 
pramiaaa;  aha  aajy  rent  tfaam.    Id, 

tL  HiRBiB  Hubs  AT  Law,  CLAnmNi  ubvib  Win\i  HinBAni^  bob  Ainuii- 
nnuxoB»  oan,  by  ^{ootmaot  or  otberwiae^  tain  ovt  tfia  wtfe^  or  bar  ten- 
ante  holding  vndar  bar,  from  bar  poeaaaaion  of  tha  dwelling  and  fum 
atfeaeiiod,  and  owned  by  bar  daoaaaad  bnabaady  natil  bar  dow«r  baa  baen 
aaelgnad  bar.    Id, 

lOi  Widow  mat  RauaiQunK  bib  Bibht  or  Dowbb  bdobb  AaaiomBRi;  ta 
paraon  holding  l^gal  titla»  but  aba  oannot  tranaler  it  to  a  atrangor  oo  aa 
to  oonfer  on  him  a  ri^t  of  aotion  for  tha  dower,  or  anaUa  him  to  delend 
agidaat  ^ootmant  bron^t  by  tiia  admiaialnter  or  boiiB  at  law.    Id, 

II.  DowBB  OAK  OHLT  BB  Rif.«AaEi>  OB  DmnHABOBis  nadar  atatcta  ol  fiand^ 
by  Boma  laatnunent  in  writings  aa  it  la  an  intereat  in  laada  for  tha 
period  of  tha  wldow'a  Ufa.    Id, 

UL  Dowbb  n  SuPBBiOB  TO  Mbobabio^i  Lob  for  improyomenta  mada  npoo 
tha  land  by  tha  bnaband,  aran  aa  regarda  tha  inproyamanta  tfaemaalfaeL 
^NM  ▼.  Gather^  711. 

in  Widow  n  bot  Dowablb  ot  ImfBOf  bmbhw  amda  qpoBtimland  by  a  par- 
ohaaar  at  jndioiel  sale.    Id, 

IL,  Dowbb  n  Bjbwobid  to  Widow  bya  aaloof  tiia  prmnieaa  nndoramoohan> 
io'a  lien,  wbioh  ia  inferior  to  tha  dower  rights  bat  prior  to  a  troat  dead 
axooatad  by  boraalf  and  bnaband,  by  whidb  her  dower  waa  releaead. 
id, 

IB,  Dowbb  n  bot  RBT.aAi«T>  bt  Dibd  Exbodtid  bt  Huibabd  ahd  Wun^  if 
tha  oertifioate  of  aoknowledgment  doee  not  atata  that  tha  wifa  waa  known 
to  tha  officer  to  bo  tha  pareon  who  aigoad  tha  dead.    UL 

lib  Ybabit  Valvb  or  Widow's  Dowbb  OoMnrnox    U, 


iMDtt.  ^     aai 


17.  SqivnT  will  Afiobd  Baqmum  Riliv;  whtn  m  ymAj  iHwimin  b 
made  to  %  widow,  on  m  biU  for  dower,  U,  in,  progtwrn  of  tfam^  iht  iitMM 
fram  tfM  ywnwrijf  beoooMo  mftteriiUy  dopioohlod  or  imlnanoil     M 
8oo  Xdodiom  asi>  AmoHiRmAaoH^  1,  S. 

DKUNKSNKBSa 
8—  Imtotioatwmi» 

SASEBfBNra 

L  BwBT  ov  Wat  lo  Laxd  DivmD^  otme  Oihib  LAn  or  TheavoBv  fa 
i^pnrtflBut  to  the  land  doviaed,  aad  piiai  by  a  oouTBiyaiMO  ihMof 
witfaoat  oipwjM  nuntioiL    Lide  r,  Hadk^^  838. 

%  Bqicrflnr  will  Bavraus  Snumo  PmoBMAircai  or  FMUvmnr  ov  Wu 
OmAimmi  Boad  mtoh  land  of  pnrdhaaer  of  one  darfaoo  to  tho  had  of 
r"*"^— T  '^  fT'^Kn  '^^rt,  '^I'tHi^hiitfiiidiBg  that  ihir  will  |rrff*U^  ^'^ 
tfM  doTfaoea  ahall  theiiiaflhraa  looaia  the  road,  or  oaaaa  otiMra^o  looata  II 
lortlMni.    /dL 

EXBCfCMENT. 
8ao  IXyvBi  9^  l<h  Bacasv  ov  l>MiDnn%  4;  Kibuithmbi  iuoi  Awnwm> 

TiisoBi^  1*S^4;  WamarAnDXAjraL 

SLBCmON. 
8ao  HlMfrriADi^  6;  MoBroimi^  S8L 

SMANGIPATiaN. 
8ae  Pabbht  Ain>  OmLDii 

KNTIKB  OQNTBAOISL 
Bat  (tamAony  S;  Damjah^  1. 

BQXTmr. 

1.  Wwiwr  AAJJonv  Dbobu  ov  PBOBA.m  Ooubt  omor  ■■  Osxanns  nr 
OKawannr  if  tlia  party  aggiiovod  ooold  bavo  obtaiaad  aooh  laUaf  balora 
tfia  probate  ooort^  nnleai  he  waa  prevented  from  ao  doing  bgr  fraud,  mod^ 
dnl^  or  the  aet  of  the  oppoaite  party,  unmized  witli  ImH  or  nigfeet  oft 
OB  hfa  part    WUtm  t.  StmdaU,  347. 

%,  Oomns  09  EQiTinr  will  Oulst  Kbjmt  ibom  Balm  Maihi  vnm  TBMtm 
Dkbub^  where  there  haa  been  irregolarity  in  the  prooaadingi  rendaring 
the  tiUe  defeotiTe,  aa  weU  when  the  purehaaer  or  partiea  intcreatad  hare 
been  milled  by  miatake  of  law  aa  to  tiie  operation  of  tiie  deoraa^  aa  whao 
Ihey  have  been  mialed  1^  a  miatake  of  faot  aa  to  the  ouudltti  of  the 
pnpwty  or  eatate  aoU,  provided  i^ptioatioB  be  made  tlMteior  la  tfie  aoit 
la  whioh  the  deoree  fa  entered,  within  a  foaaonabJe  tlma^  and  itm  rdial 
aoa|^  win  not  oparata  to  prajndioe  the  jnat  ri^ta  of  olbar  p«mul 
€hoimi€w  v.  Jbsr,  640l 

H  Vavubb  ahb  BzTBiiT  €tw  Rblbt  WBtm  Balm  Madb  vkht  Bmkbb  oI 
eoorfa  of  eqnity,  on  the  groond  of  miatake,  reat  mainly  in  the  aovnd  die* 
flvetkm  of  the  ooort  Generally,  the  pnrohaaer  will  be  fdeaaed  and  a 
Naale  ordered,  or  aoch  new  or  additional  prooeedinga  dineted  aa  may 


•Mrtt  i^JtoHoM  mMng  from  the  prooeediifi  offgfaallf 
tlM  BOOteqaianM  of  tfao  miiiake  m  fooh  tliil  it  would  bo  ioaqiiilttblo 
oitber  to  ^  parohaoBtt  or  to  tho  portaei  to  aUow  tho  nlo  to  otaBd.  U» 
4  BQimrT  wnx  voT  DioiiB  CoNVSTANCT  dixootod  to  bo  mido  by  a  nniiii^ 
Mttloiiionti  wbo&  noh  ■ottlemont  opentoi  itodf  m  a  oonvoyaoa^  and 
haa  evoty  offeot  wbioh  oould  poanUy  bo  prodooed  1^  tbo 
whioh  it  dureoto  to  bo  mado.    Adams  ▼.  Ovensrd^  681. 

1.  Im  Bquitt,  DimniAUT  mat  Dint  on  Oath  ozooatioo  ol  aaj 

aoaozod  as  an  ozbibit  to  tho  bill,  and  thm  pat  tbo  onmpliinaiit  on  proot 
Oiiver  ▼.  Pmmm$,  667. 
ioo  OoKKauTnan,  S;  5, 6;  Co-isnahot;  DowiBp  17;  BaanaDm^  2;  Bqumn^ 
1;  RjuuuTOM  AHD  Ai>iixKi8T&Aiom8,  4;  iNVAiTor,  15, 17, 18;  Ijuvmo- 
nom;  Ixwumlamcm,  2;  JtnwMsm,  9,  10,  12;  MiBmnn  Wombv,  6;  7| 
IfnTAKs;  MoBixoAois;  NaaoriAiiuBliiBiBUHnm,  16;  Kuibakgb;  Pisr- 
irviiKiF,  6,  6^  14;  Puadivo  ahd  PKAono^  1,  8^25;  Soboom,  11,  12; 
taMmp,  4;  Seaxoti  ov  LmrcAXiDin;  TAXAxnnr,  6;  Uoi;  Tbhinib  ▲■» 
Tnan^  1^  2;  Wmu^  6. 

E8GB0W. 
BooDbdm^I^^ 

BBIAXBS  FOBUm 
Boo  KuKJUTiuwb  2. 

ESTATES  OF  BBOEDENTSL 

I.  OKAiraOBr  WILL  HOT   AhIUJU   JuUBDSOCBOV    OVUt    A IIM I  HiBSSL^SnOM   Q9 

ESTATB,  nnlOM  tbo  affidn  of  tho  oitoto  uo  oo  involfod  liiat  tho  admto- 
istxator  or  ozooator  oannot  nfoly  prooeod  oxoapt  nsder  tho  dizootiott  ol 
a  oonrt  of  oqoity.    MclTM  r.  MeNeiO,  920. 

2.  WKAnnrrai  Real  Bioht  ob  Claim  Ahombtob  bab  bt  Dud  ohlt  will 

VmoMarD  to  his  Heib;  for  what  will  pan  to  aa  awigiioo  or  Tandao  wiD 
oortainly  bo  cast  upon  tho  hoir  by  deooant.    Batrrod  t.  Myen,  400. 

2.  Uroir  Dbath  or  LAinM>winm,  Iaoal  Titlb  to  hd  Lahsb  Dncnnnii 
TO  AND  V18T8  IN  HIS  HxDts  AT  Law;  bot  Qiidor  tho  stototo  of  Arkaa- 
na  the  lands  aro  asaeta  ia  the  handa  of  hia  ozooator  or  adminiatrator, 
are  deemed  to  be  in  hia  poaaoaskm,  and  anbjoot  to  hla  oootrol  in  like 
mannor  aa  pwraonal  oatato.    CamaU  ▼.  TTibon,  851. 

4.  Hubs  at  Law  of  Dbciasbd  iNTisTAra  can  Maintain  EjacmsNT  to 
xoooYor  poaaoarion  of  land  of  whioh  bo  died  aeiaed.  ifwtiodb  ▼.  MUebeH 
684. 

I.  Qbdib  or  Bali  of  Dmbdhnt^  IUaltt  u  not  Void  booanao  tho  order 
to  ahow  oaaao  waa  not  aorvod  on  tho  minor  hoira,  or  booanao  tho  gnardiaa 
fld  litem  and  tho  order  to  ahow  oanae  waa  made  on  the  aamo  day,  if  the 
vaoal  otdar  for  minor  and  abaent  heira  to  ahow  oaoao  waa  entered,  aad 
on  tho  aamo  day  a  guardian  ad  UUm  waa  appointed  for  anoh  hein^  who 
OB  anoh  day  iqppoared  and  oonaented  to  an  order  of  aala,  whidi  waa  then 
aooordtngly  made.    SUiari  ▼.  AUtn,  551. 

8l  ScATirm  abb  Bilbnt  in  Caldornia  as  to  Tma  wkbv  Guabuan  ab 
Lrbm  ia  to  bo  appointed,  and  an  order  of  aale  of  a  daoodanf  a  realty  io 
not  Toid  booanao  of  tho  order  for  tho  minor  heira  toahow  oanaowhy  aooli 
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■honld  afl4b6  midB  wm  aolMifod  on  thm  wWbp>  Hw  >ppuintaHBnl 
«l  noh  a  goardiaiL    Id, 

f •  It  n  wxnmr  DDOOURioir  or  Pw»ati  Ooubt  to  datemuno  at  wfasl  tune 
after  tha  appomtmant  of  a  gnaHian,  and  his  oooaant  to  an  ofdar  d  nle 
of  dtoadanfs  nalty,  it  wQl  act  npoa  the  petitico  for  aooh  salo.    Id, 

Bm  KiBuuxma  jan>  AsamaaaLAjau;  Pbobazb  Ooostb;  ScAXum  ov  Loi- 

BSIOFPBLb 
8aa  Dm%  1»  Sy  lIoBnuoH^  9»  10|  TAXAsaMr»  22. 

KVlDJfiMOJE. 

L  OnrBB  OAJonr  Tan  JinnniAL  Noticm  of  a  fogajgn  law  n raating  a  todlgpi 
oocporatloBy  or  of  a  prirato  statnto  nrwiiting  a  domeatio  oofporation.  J9bl> 
bwoy  T.  M.€tcR.R.  Co.,  68. 

2.  Ooostb  wiu  hot  Takb  Jubickal  Nomni  ov  Cuebdit  Rim  or  b- 
CKAVoa  botwoen  oonunaroial  points.  Hm  vate  must  bo  pioYod  bj  oztria- 
aio  oridBBoa.    Lowt  ▼.  BUm^  142, 

t,  OoDBn  or  Osm  Btaxu  jam  hot  Boukd  id  Taks  Jutocial  Nonoiof  tfia 
lawB  of  aaotfaor  state,  but  thay  must  bo  proved  like  other  foreign  laws. 
Mops  T.  fftaiont  209. 

4  Laws  or  Anothib  Seaxb  abb  Pbduiod  to  bb  Bamb  as  Tbdbb  or 
Tsn  8tat^  in  the  absenoe  of  any  proof  to  the  contrary;  and  it  is  la- 
eunbent  on  the  party  relying  on  any  difference  to  prove  it.    Id, 

ii  Sbasohablb  KonoB  xnar  bb  Qivbn  to  Pabtt  or  Tdib  and  Plaob  or 
Taxzho  TBPniONT  by  deposition;  bnt  what  is  reasonable  notice  is  a 
qnestion  depending  npon  the  particalar  drcnmstsnoes,  and  is  to  be  da* 
termined  by  the  ooort  in  the  ezercise  of  its  discretion.  Attwood  ▼.  FHcoi^ 
567. 

H  At  OomfOH  Law,  to  Admit  Coft  as  Sboondabt  BviDBircB  or  Wbit- 
nrOy  it  is  neoesssry  to  proTo:  1.  The  ezistenoe  and  gennineness  of  tha 
origiBal;  2.  Ita  loss  or  destruction;  and  3.  Ihat  the  paper  oflBored  la 
either  an  examined  or  sworn  copy.     OUver  ^  PeraonSf  667. 

7.  OoFT  or  Dbbd  n  bot  EnDBNCfs  undeb  Gboboia  Rbgibtbt  Law8»  imlass 
the  origiaal  appears  to  have  been  properly  admitted  to  record.    Id, 

IL  XBTBiBi  or  Faiolt  Biblb  abb  Admissiblb  to  Pbovb  Datb  or  Bom^ 
when  primary  aridence  cannot  be  obtained.  Snoh  entriea  are  seoondaiy 
evidenoe^  and  are  excluded  when  better  evidence  is  shown  to  be  aooessl- 
ble.  Tbqr  oome  within  the  general  rule  whieh  axdndes  seoondaxyy  when 
primary  evidenoe  osn  be  obtained.    Campbett  v.  WOmm,  67. 

H  PaBTT  SATZBO  SbTBBAL  ABD  DimXNOT  TrLBS  to  PBOPBBTr  MAT  Dd- 

OLAZM  as  to  one  sad  rely  entirely  on  the  other;  and  after  sneh  eleotioa 
the  admissions  of  his  privies  in  the  disclaimed  tiUe  are  not  evidsnee 
agidBsthink  Oter v.  Perwiu,  657. 
10.  Kbw  Tbiazt-Bzoulpatobt  TaBTDfOKT  MAT  Pbopbblt  bb  Dbbboabdbd 
BT  JiTBT  whsa  it  Is  relied  on  by  a  defendant  to  lebvt  a  prima  /ade  ease 
d  gnOt  astablishad  by  the  state;  if,  from  its  own  Intriasio  weighty  oon- 
MJstsoey,  or  prsbability,  it  be  snoh  as  to  make  it  inorsdibls;  or  if  it  ooa- 
2iet  with  fsets  dearly  established,  aad  implioating  the  defendant  in  the 
eriaM  ohaigadi  or  if  H  oonfliot  with  other  otrooaMtaaoes  properly  sob- 
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jMtiBf  it  to  mugMaa,  Aad  it  the  jmy,  in  detamhii^g  tlM  ^nUbBxsf 
ol  witai— w,  ^aangud  madt  ttrtlmnny^  and  find  tiM  dilaidaat  gaShy,  it 
fa  aol  «nor  to  nfoM  n  mut  triiL    ifonrae  t.  Siatet  58L 

IL  Fnuna  «o  Onnof  10  ImcBoiNioiioa  ov  Wursv  Jxmaanaan  a 
SfiiMUun  n  A  »■■—■>«  tiyi^  1I10  imtrament  fa  cridenoe^  bat  fa  not  tm 
H***rrf^  that  it  fa  aiiffinfawt  eridflooe  to  mutain  a  jndgmwiL  Lowt  ▼. 
i?te74S. 

iea  Ooiannr  n4m»m%  17)  CtemvAL  Law,  1,  17t  21*  91^  86;  I>m%  6| 
HmnAim  ahu  Wua,  S;  Iimnuvc^  4;  hMMDumn  amd  Tbvajr;  2; 
MawmuMf  11«  17;  MnanAAH^  2;  Nbooiiabu  Jawaxnaann,  18;  Nkw 
Tbial;  FUusomi  ahd  PnAonncii  16^  18^  20^  29;  ScMoaM^  7,  it  >0; 
Slavohk;  BumfiiiUF;  Tatatwiw*  6^  7»  27»  28;  Tbovxb,  1;  Tbobb  An 
TkoKoa;  W111& 

KXCBFTKONa 
get  PlBAlOTC  AHB  PnAOixoi^  16^  27«  28. 

SKGEAHOK 
flat  Snsmoi^  1;  KwionABui  IiiRSiTMm%  1, 2;  fliaia^  L 

KUflUUTlOMH. 

L  V§  Ciuiciiivn  liiTT  ov  PmaoiiAL  PwifiKTr,  Qmom  mm  AMnn 
DoHDnnir  otib  1t«  He  mnit  not  only  ha^a  n  Haw  of  the  mmwity,  hot 
ho  BHHt  aaaart  hfa  titfa  to  it  by  aiidi  aoto  aa  wooU  lender  him  diBigeahk 
aa  a  traapaaaar  but  for  the  proteotion  of  the  prooeaa.  Ooode  ▼.  Limgmir% 
80QL 

2L  YansD  BaiwiinMB  nr  Slatm  OAnror  bb  Sbiibd  nnder  ezeontfan  or 
attaahmant  at  faw.  The  life  tenant  fa  the  temporaiy  owner  of  tlie  prop- 
erty and  entitled  to  the  ezelnaive  nae  and  poaaeaeion  thereof  dming  the 
oeeitinnanoe  of  the  life  eatata.  A  Tiolatfan  of  thfa  puaaaaaion,  either  by 
the  ramaindennan  or  a  third  petaoei»  fa  a  treapaaa.    Id, 

H  GonoDT  or  Law  n  Soor  Oosiodt  only  aa  an  offioer  haa  a  ifght  to  aa- 
anme  orer  apecifie  property  by  Tirtae  of  law,  or  by  Tfatne  of  the  mandata 
onntained  in  hfa  wril  Phiperty  nnlawfnlly  taken  fa  not  to  the  eoatod j 
of  toe  law.    OUmemr.  WUUcum,  219, 

4  SlBMPr  PnoraBrT  Wbiob  has  bibn  Sboed  on  ezeontfan  by  a  Umtad 
Stataa  marahal  fa  not  in  the  ooatody  of  the  law  to  anoh  an  extent  aa  to 
require  the  daimanta  of  it  to  litigp^to  their  claim  thereto  to  the  Unitad 
Statea  ooort;  they  are  at  liberty  to  reaort^  for  that  pnipoaa^  to  any  oovrt 
haTing  jnriadiction  of  the  partiee  and  toe  anbjeot-matter.    Id, 

ii  BzBMFnov  Laws  8H017LD  bb  Ldbballt  Constbubd.    Id, 

lb  PABmnuaop  Pbopbbtt  n  Bzbmpt  WBxm  Bxaoonoir  the  aame  aa  fa  iadi- 
Tidnal  property,  vndar  a  atatoto  whieh  exempta  to  the  jodgmant  dabteaa 
ipeciflo  property.    Id, 

J,  JxruQMEST  Dbbiob  u  vot  Rbquibbd  to  Sblbot  SiroH  ABmotJB  of  per- 
aonal  property  aa  are  by  atatoto  apemfieally  exenqpted.  The  oAoer  fa 
preeamed  to  know  the  Uw,  and  mnat  obey  it  at  hfa  periL    Id, 

%  JVBOMBMT     DkBIOB*8    RiOBT   OF    RxDXMPTIOB    18    VOT    SUBIBOT   TO   BB 

Lbtded  ov  and  aold  under  another  exeoation  againat  him  witoin  toe  year 
allowed  for  redemption.     Wattm  r.  SektSgf  741 
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0L  On  Who  n  Head  ov  Faiolt  d  EsraixLBD  to  Hold  Ezzmft  fbom 
Knoumnr  m  reMonable  ■moimt  ol  household  fnmiture  to  oaable  him  to 
kMp  hooae^  whether  he  pnichaaed  it  lor  that  pwpoee  or  not*  or  whether 
or  not  it  ii  in  aotnal  ue  lor  that  poipoee.    Clark  ▼.  AvmiU^  746. 

1€l  Hxad  ov  Fault  n  Smtiklid  to  BzniFnoir  or  Housihold  Fobiti- 
lOBB  In  a  wniqnaMo  amount^  notwithatanding  it  ooniifti  of  many  arti- 
dee  of  the  same  kind%  it  is  not  in  actoal  use  hy  the  debtor,  and  he  is 
negotiating  for  the  sale  of  it.    Id, 

IL  &x  Bbm  abb  BzBMn  as  HounBOU)  Fubiiitubb»  though  a  lees  num- 
ber wonld  aooommodate  the  debtor  and  his  family,  for  it  would  be  toe 
narrow  a  OGOstmotion  of  the  statute  to  limit  the  exemption  to  the  num- 
ber repaired  for  ^Ti*n^^*t^  snd  oonstant  use.    Hammil  t.  Parmmif  480. 

ISL  ABmioB  OF  Bbbtqb  OoQAnonD  bt  Sigkhbbs  nr  ms  Familt  at  Too 
ov  XzBOunoB  Sal%  is  a  snffioient  ezeose  for  not  olaiming  the  exemption 
at  the  time^  espeoiaUy  where  the  judgment  creditor  was  aware  of  the  elaim 
sinoe  it  had  been  made  upon  a  previous  seisure,  under  an  execution  inoed 
by  him  upon  the  same  judgment.    Id, 

UL  AoBBBMBrr  bt  Dbbtob  to  Plaob  Ezzmft  Pbopbbtt  Sbizbd  on  At* 
T^^fMi!""  in  the  hands  of  a  third  perMn  to  be  sold  for  the  benefit  of  the 
cnditor^  is  no  waiver  of  the  exemption  from  f oroed  sa]%  and  is  there- 
lose  not  admissible  in  an  action  by  the  deblor  against  the  creditor  for 
seising  and  selling  the  property  under  execution.    Id, 

14  Qbb  OABBOT  Claim  Bzbmftiov  vbom  Sbuvbb  undzb  Exbuutiok  or  Coor 
eentained  in  a  bag  and  held  in  his  hand,  as  he  might,  perhaps,  in  reisr- 
inee  to  money  upon  his  person.  Thus  situated,  the  coin  is  like  a  horss 
held  by  its  bridle,  subject' to  seinre  under  ezeoution  against  its  owner. 
And  if  the  eoin  belongs  to  another  than  the  person  carrying  it^  ezeeu- 
tioos  against  the  true  owner  are  admissihle  in  justification  of  the  seiiure. 
Orem  ▼.  Paimer,  492. 

Uw  OouBT  ot  Law  mat  Ribkoim  Squitablb  JuBanncnoir  otbb  Ezbootiob 
ov  m  Own  Jutombbtb  and  prooess,  but  will  refrain  from  doing  so  when 
Iron  sny  ciroumstanoe  it  cannot  do  as  complete  justice  as  could  a  court 
of  equity.     ITotaoii  t.  JMn^,  746. 

16w  KuouTAOir  Salb  Madb  to  I>ewravj>  Pbiob  ob  Subsbqubbt  Pubohasbbs 
<s  Toid,  and  cannot  prevail  over  the  title  of  a  subsequent  purchaser  from 
the  defendant  in  execution*    BeifinokU  t.  VUat^  238. 

17.  Qbb  GLAZMcra  T>niB  to  Pbopbbtt  ubdbb  Bzbcution  Salb  may  show  as 
against  third  person  that  the  sale  was  made  in  a  different  manner  from 
that  stated  in  the  return.    DraiB  v.  Mcamyp  140^ 

ItL  FBannomnr  n  in  Fatgb  ov  Lbqalitt  ov  Rbtubhs.— No  facts  are  to  b 
piesnmed  to  invalidate  them,  but  they  are  to  be  given  a  reasonable  mean- 
in^  and  where  the  facts  stated  are  aa  consistent  with  regularity  as  irrsg* 
ularity,  thi|f  should  be  held  to  be  regular.    Id, 

19l  Ooobv  wzui  Fbbsumb  that  Fbofbbtt  was  Adybbtisbd  at  Sams  Plaob 
VMBBB  SoLDb  M  reqpred  by  statute^  where  the  return  states,  "  I  adver- 
tissd  the  property  as  the  law  directs,**  and  then  proceeds  to  state  the 
placea  where  the  property  was  to  be  sold,  and  was  sold,  and  the  return 
win  be  held  sufficient.    Id, 

tti  Ooitbt  wnx  NOT  Pbxsumb  without  Proov  that  Places  abb  mot  Phbuo 
PkiAOBi  that  are  retntned  by  the  effiosr  as  the  places  where  the  property 
was  advertised  snd  sold,    id. 
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81.  OmciE  MAT  nr  Soukd  DocRmoN  Ain>  Good  Faith  AuvuriuB  An> 
Sbll  uvdkr  EzBOunov  at  DnnuDrr  Plagu  where  the  ohereffter  aad 
■itiiAfeioii  of  the  property  ftnd  the  intereett  of  the  parties  rei|MrB  it.    Id, 

8.  DooTBimBov  Oatiat  Emptob  n  Apfugablx  onlt  to  Salb  worn  Vauh 
JUDOMXHTB,  and  IB  luiiaUy  loToked  with  reference  to  nles  upon  ezece- 
tiop  iwued agaaiBt  the genend property  of  the  jndgmeat ddrtor.  lasoeb 
oaee^  a  defeet  of  title  ia  no  ground  for  interf erenoe  with  the  aale^  or  for  a 
rafoial  to  pay  the  pfioe  hid,  aa  the  pniohaaer  takea  v^on  hiTnaelf  all  the 
fiaka  aa  to  title^  and  hidi  with  fall  knowledge  that  in  any  erent  he  only 
aeqiiina  sneh  inteieat  aa  the  debtor  poaseMod  at  the  date  of  Him  larj  or 
lien  of  the  jndgniant»  and  that  he  niay  poanhly  aoqidre  notiung.  Boggi 
y,  fvwmff  661* 

SI  PUBCKABBB  AT  IblBOUTIiUB  SAXiB  D  HOT  ClOTBKD  WISH  LlftAL  TrOM  Vn- 

til  he  haa  reoeiTed  the  iheriff 'a  deed,  bat  haa  only  a  lien  or  eqfoxty.   Ay> 

moid§  T.  Harrk,  459. 
§L  Shibiit'b  Salb  of  Labo  n  Bbbdbbbd  Yosd  bt  Fbauduxjdit  Kepbekmb- 

TATXOBB  made  by  the  porohaaer  to  deter  other  peraona  from  attaodingtfat 

■ale  in  order  to  preymt  competition.    BetkU  ▼.  Sharp,  790. 
SI  Fbaubulbbt  Pubohaseb  or  Lavb  at  Shbbot's  Salb  icat  bb  Tkbaibb 

Aa  Tbubibb  by  thoee  intereated  in  the  property,  and  they  may  ptooeed 

agidBat  hhn  aa  aooh,  and  the  lame  rale  appliaa  to  aabeeqnent  giaataei 

who  boo^t  with  notice  of  the  fraud.    Id. 

58.  TBMBinoinEnovAaivWBiTOf  BzBOOTiQBAimOaBiBBavpovOiviEBB 
AirraoBirr  to  Sbll,  parmant  to  the  levy,  advertiaenienti  and  command 
of  the  wtit^  without  readvertiaing  the  pitjperly.     Ycumg  ▼.  Snuih^  81. 

17.  Glbbk  gabvot  laaam  Bzbcution  ok  Jubgmbnt  SixisfiBD  bt  Salb  ov 
Pbopbbtt  until  the  aati»faotion  ia  vacated,  the  levy  and  sale  act  aaido^ 
and  an  ezeoutioii  awarded  by  order  of  court    iJaj^to  t.  Streeter,  777. 

Sir  Clbbk's  Dutzbb  abb  Mznibtbbial  ovlt;  while  the  aettiog  aaide  a  levy 
or  sale,  or  Taoating  an  entry  of  latiafiaotion  of  judgnwnt^  ia  a  Judicial  aei 
Id. 

59.  Lbvt,  Salb,  and  Bntkt  ob  SAxmrAonoB  bhoitld  bb  Sbt  Abidb  whsrs 
the  description  of  the  land  add  b  such  that  it  cannot  be  located.    Id. 

Mi  Satibfactiok  Ehtbbbd  vndbe  Void  Salb  should  bb  Vaoated  aitd 
Sbt  AaiDB,  and  another  ezeoution  issued  to  the  judgment  creditor. 
Watmn  r.  Maig,  746. 

Sea  ArroBirBT  avd  Clibnt,  2;  Dowbb,  S;  ATTAjamoBiB,  6,  6;  Hombstkah^ 
6,  10;  JuDGMBBTB,  18;  JuDxauL  Salbb;  Plbadxho  abd  Pbaoxxoi^  H$ 

WbRB  of  AflSIBTAHOBi 


EXECUTOBS  AND  ADMINISIBAIOBa 

1.  Administbator  is  Bntrlbd  to  Possbssion  of  BauL  Bstatb  of  Wniai 
HIS  Iktbstatb  Died  Sbisbd^  and  may  maintain  ejectment  against  the 
heir  at  law,  or  any  other  person  in  pnsawasinn,  exoept  the  widow  or  hsr 
tenant,  occapying  the  mansion  and  farm  attached,  before  the  assignment 
of  dower.     CarnaU  v.  Wiition,  351. 

H  RlQBT  OF  BXBCUTOR  OR  AdmINISTRATOB  TO  POBSBSBIOB  AVD  CORTBOL  OV 

Dbcbdxiit's  Lands  asi  Assns  Ck>NTDnnE8,  sabject  to  the  widow's  claim  to 
dower,  etc,  until  the  debts  are  paid  and  the  administration  cloaed.    Id, 
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Iw  Iv  X^Bcnoirr  bt  AmmngnAtom,  proof  thftt  liii  iatMtete  died  in  pot- 
■emon  of  land  it  prima  faeSe  ondmoe  that  he  wm  aeiaed  ia  f ee^  and  ia 
avffiflient  proof  of  titla,  nnleaa  tha  preanmptuii  ariaing  from  poawarion  ia 
rebutted.    Id. 

4.  OovBT  OF  Eqvitt  will  Enjodi  AcnoN  or  EjEcmxirr  bt  ADiiximnLATom 
againat  person  aoqviring  and  holding  poaaaanon  adveraely  after  the  death 
of  the  inteatate,  where  the  bar  of  the  etatate  of  limitationa  haa  attached 
before  oommenoament  of  anit  or  grant  of  adminiatration,  there  being  no 
dabta  of  the  eatate,  nor  diatribation  nnoiiaiary,  and  tfaerafota  no  ezcoae 
for  not  applying  for  adminiatration  bk  proper  tima^  or  oommenoing  aniti 
if  adminiatration  ia  nnnaoeaeary.    Mwrdodk  t.  JiUekd^  d84. 

ft.  AmtnmnukTOR  Who  Patb  Dbbib  of  Sratb  boobb  Tdb  worn  Pbb- 
naiTATiOH  OF  CLAzm  ExpiBiB  doaa  ao  at  hia  own  hasard,  if  the  aetata 
proTea  to  be  inaohrant;  and  if  the  okima  are  paid  ont  of  hia  own  fondii 
he  will  atand  anbatiUitad  for  tha  creditcra  whoaa  daifana  he  baa  diabhaigad. 
McHeSU  y.  McNeStt,  MK 

4.  ADMnnsnuTom  Who  has  Claihb  AOAonR  Eraxb  ataada  npon  the  aama 
footing  aa  the  oUier  oraditora.    Id. 

7.  AxnoinsiEAioB  HAS  AinBORirr  TO  DnoHiBos  IirainiBEAHCB 

BETT  OF  iHBOLTBrr  Eratb  when  the  intereat  of  the  eatata  ia  thereby 
pioinoted;  bat  ha  oannot  do  ao  after  the  inonmberad  property  haa  bean 
aold,  iHien  thara  ia  no  liability  npon  him  on  aoooont  of  the  dafaotifa 
title.    Id. 

4.  AoBsnmr  bt  Abmemibirasbiz  to  Sbll  Bjul  Eratb  of  ImiBnTB  at 
private  sale,  for  a  certain  aom,  or  to  proonra  an  order  of  court  for  the 
aala,  ihoa|^  it  cannot  bind  the  aetata,  ia  not  againat  pnblio  pcli^  and 
therefore  Toid,  for  to  make  anch  an  agreemant  Toid  aa  againat  pnUio 
policy,  the  naoaanry  eflbct  of  it  mnat  be  to  oontrarane  aome  pcaitiYa 
light  or  duty,  and  the  dnty  of  an  adminiatratrix  ia  not  necaanrily  incon- 
aiatent  with  an  agreement  to  aak  an  order  of  aala^  npon  conaideratioo 
that  a  porehaaer  will  give  an  agreed  aom  at  the  aale.  SiuaH  t.  AUm^ 
661. 

#.  Whbkhbb  or  PBTEnov  bt  Bxboutob  to  Sbll  Bbobdbiit'b  Bbaiat,  it  ia 
neoeaaary  aa  a  Jnriadictional  fact  to  act  forth  the  amonnt  ct  personal 
property  thai  haa  coma  into  hie  handa,  queare.    Id. 

1€l  Pbtition  fob  Salb  of  Dbobdbbt'b  Rbaltt  with  Pbatbb  in  Altbbxa- 
TTm  for  the  confirmation  of  an  agreement  for  a  private  sale,  or  in  oaae  of 
refnaal,  an  order  for  a  pnblio  sale,  ia  defective  aa  a  pleading,  bat  thia 
defect  doea  not  go  to  the  jnriadiction  of  the  court.    Id. 

11.  Whbthbr  vx  Pbtition  fob  Salb  of  DscBDBNT'd  Rbaitt,  ahowing  that 
tha  peraonalty  ia  inaofficient  to  pay  the  debta,  it  is  essential  aa  a  condition 
to  the  existence  of  jnriadiction,  nnder  the  Oalifomia  act  of  1861,  to  aver 
how  mnch  of  the  peraonalty  haa  been  diipoaed  of,  or  whether  thia  pro- 
vision ia  merely  directory  to  the  conrt  in  tha  ezerciae  of  ita  jnriadiction, 

^MCBTK.      Id. 

tl  Wrbv  PBnnoN  fob  Salb  of  Dbcbdbnt'b  Rbaltt  Statbb  that  the  par- 
acnal  property  of  the  eatata,  iHiich  will  be  shown  by  the  inventory,  ia 
faienffloiant  to  pay  debta,  this  averment^  thoa|^  informal  and  indirect^  ia 
aqoivalant  to  saying  that  the  peraonal  eatata  mentioned  in  the  inventory 
isaliD  oa  head,  aad  thstefora  nndiapoaed  of,  and  tha  atatament  ia  of  a 
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yiiHiwIj  of  tiM  aftala  la  Aown  bj  th«  iiiTfl&tof7»  "b^  ^  tiianflirfiiint  W 
Kf  tb»  dtbH  and  if  it  te  tiM  pniparty  of  the  6rtrt^  a  hM  not  beoB  &• 
poMd  ii(  ll»  pclifcifln  and  ianrwitey  in  rqffwd  to  aadi  mattar  boing  eon- 

UL  CtaiPBRTiovvwSAUiCvDMBDBra^BBAiffr,  It  D  vor  BMnnriAL  tbat 
Ibora  aboiild  bo  in  tha  patifcion  itnl(  and  wtUioat  rafarcnoo  to  any  other 
papar  or  ttunfl>  a  atataoMot  of  tho  iaota  nooaaiaiy  to  jiifiadiotioB»  Hat 
■ain  laai  laqaiiad  baiig  tha  aiannMil  of  tho  mmtlimnef  of  paianaal 
aMati»  and  AMva  fomal  dafaofea  in  tha  modo  of  atatainant  will  not  affBd 
tba  joriadietion.  So  fw  aa  tho  qoaation  of  Juiadiotion  ia  oonoenied,  it  i» 
i—ateriai  whaUwi  tha  atatamanta  of  the  patifcifln  ba  traoor  not»  tlit 
juiadiotion  fnatinfl  npon  tha  avannonta  in  tha  potition,  and  aot  vpon 
lliairpmf.    Id. 

14  Prnmnm  worn  Sali  ov  DaamiaT^  Bbaltt,  wldok,  affev  aatting  ont  the 
dobti^  atatM  "that  tba  paraonal  priiparty  of  aaidaatata^  which  wJHappoar 
bj  loiiMnoa  to  tha  inTantory  now  on  iila^  ia  not  aMra  than  anffiaiant  for 
tba  naa  and  aiippuct  of  family  of  aatd  dooadant»  and  ia  wholly  inaaf- 
fioMt  to  pay  aaid  indabfcadnaa^  and  tiiat  it  ia  nooaaiaiy  to  aail  laal  aatato 
to  pay  tha  aanM^"  and  OQBblada%  "potitioMr  faiihar  alli«Ba  tha*  tha 
Invantoiy  haatotoa  filad  giraa  a  daaaqption  of  all  tho  raal  aotata  ol 
wiiioh  tha  aaid  intBatata  diad  aeiaad^  and  tba  oondition  and  ▼alno  Umioo^ 
which  aaid  InTantoiy  ia  mada  a  part  of  thia  potitifln^*  oontaina  aaufficMnt 
avannant  of  tta  "  ^"iiw^nt  of  p  Braonal  aatata  that  baa  ooma  to  bla  handa^ 
and  bow  anohlhagaa^  if  any,  lamainaandiapoaadot"  within  tiioatatBta^ 
and  tba  lateanoa  to  tba  intantoty  makaa  it,  lor  aU  pnipowa  of  vateenoe* 
apartofthapotition.    O. 

Uk  T6BagiinBaAoovmaxBABi>XiAivl)MaBipnovovBnAxaTof  ada 

in  a  patitifln  lor  an  ofdar  «f  aala,  ao  aa  to  landar  a  aala  Toad  in  aliaanoa  of 
anoh  a  daawiptlon,  ia  too  alriot  a  nila  and  wiU  not  bo  f oQowod.    Id. 

IA.  AnaxmAiOB  mat  Bicnar  Bt-uddbb,  and  tho  aalo  cannot  ba  avoided 
an  that  ground,  idian  tho  ompk^ymont  of  audi  bidder  ia  with  tha  tea 
JU$  Jntmtion  of  pratanting  a  ■Mwifioa  of  tha  prupcrlj,  and  not  for  Urn 
pupoaa  of  onhanfling  tho  piioa  abovo  ita  tnio  valao^  and  wfaara  tiia  par- 
ianot  timafay  indnoad  to  bid  mora  than  tho  prupatty  ia 
T.  Dtekcmmt,  101. 

8aa  Dawwm,  9|  BuAm  ot  1>igbdi]itb;  MABimn>  Wouar,  t,  7;  Pi 

anr,  1S|  Pimxbaxb  Oomoi;  Statvtb  or  J^Mxusaam,  S;  Tata^— ^  f^ 
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Saa  MosTOAOH^  & 

FALSE  IMFBISONHSNT. 

PnotBoxs  Qmcn  Who  BzaoDm  Iff 
Paub  iMnuBOnrMMT,  if  it  iamaa  out  of  a  court  having  Jniiadiolian  af 
tha  anbjaot-mattar,  ia  ragalar  on  ita  faca^  and  ia  xagnlariy  ratamad;  bat 
if  tha  writ  ia  not  regularly  retanod.    ^Jbaiar  r.  Ftofi^  T9L 
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FALSE  PRETEHSBai 
iM  CuMZSfAL  Law,  16^ 

FEME  COVERT. 

iM  MaMUBD  WOMSL 

FIRE. 

Sm  iUlLEQAIMb 

FIRE  INSURANCE. 
See  IxvnuxoL 

FINAL  JUDOMKNUa 
See  PiXADnro  and  Pbactic%  23L 

FORBCLOSURB. 
See  ICoBTOAon. 

FOREIOK  ASSIOKMENT& 
9m  AaaasoBBm  ior  BENsrrr  or  CEimviBik 

FOREIGN  OONTRACTS. 
See  OowucT  or  Lawi^  1. 

FOREIGN  OOBFORAIIONB. 
See  EviDEHCi^  I. 

FOREIGN  LAWS. 
See  Oo&FORATioira,  1,  S,  4 

FRAUD. 
8ee  Aataamtm  worn,  Ruurr  or  Cbedttoai,  1, 6;  Aoonoji%  1;  OoinrKAcr^ 
•l  OomroEAnoH%  3;  Ezboutionb,  10,  24»  25|  EzaouroBa  Ajn>  Admu- 
ivnuxoBa»  16;  JuiuaiAL  Saub,  4;  Statutb  or  Feavm;  BtATurm  o§ 
LMMguanan,  7»  U;  Taxation,  U. 

FRAUDULENT  CONVETANCES. 
See  Statuti  or  Frauds,  3-b 

GARNISHMENT. 
See  Attachmints. 

GENERAL  ISSUE. 
See  Statute  or  LiMiXATioNfl,  ISL 

GIFTS. 
HnftAVO  An  Win,  5-7;  Majuiisd  Woxm,  6;  pAJun  Ajn 

GUARDULN  AD  UTKM. 
See  EflTATU  or  DBCioum*  5-7. 
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GUABOIAN  AND  WABJX 

I.  Fabit  OanrnAOTDio  wmi  Gvabbiav  to  Btan  Bmunros  oh  Pboi 
€V  IvFAvr  Wabi>  hM  BO  •qmUla  UfSi  npon  th*  piepatij  for  ihm 
el  tha  iMpi<i^<MMrt%  if  th>  wrtnwt  WM  inade  withoat  •ny  ligri 
Hj  fln  tb»  gMfdiMi't  pvik  and  wftb  fun  kaowMgeoC  tb*  tHW  and  cm- 
ttkrn  «ltb»  property  on  tba  put  of  tbaotlMr  party.    Oay  t. />v  I7pny, 

na 

l»  8miO  IT  OoABnuH  ni  an  Own  Vamm  f or  the  nae  of  hia  warda  ia  atathor 
Ind  by  aadioB  SQM  ol  tba  Alahama  aoda^  wbera  land  haa  baaa  aoM  f« 
partiliaB^  and  vpon  a  lulara  on  tha  part  ol  tha  parnhaaw  to  ooo^lj  witk 
tba  tMBaof  hia  oootraet  tba  la^  ia  raaold,  wbrnby  a  right  of 
taiaoofvar  tba  dilfar«Ma  fai  anmiit  batwaan  tba  lint  aad 

HBAR8AT. 
8aa  GuaxAL  L4W,  SL 


OV  DKBDBm;  BOOOVOm  AKD 

HIGHWAY& 

1.  Aunoaiov  iMruEDAmummB  may  mm  MAanawD  ww  Opt  <wr  Cmcmam 
to  ooQaot  aaaaaBDMBt  for  opaniag  a  atraat^  and  to  pay  tba  auaa  to  prap- 
arty  boUhn.     Wkmkr  y.  (%  qfOkkago^  7d6w 

L  Ooimcnf  CHomiciL  mat  Bixbtd  Tmx  m  Bmnur  or  AiMMWMaai  iiiid« 
atetatawbiobproridaa  that  tba  "oommiaBkMMraahallajgnandgataiatba 
aana  to  tba  oobimmmi  ooonoil  witbia  forty  daya  of  tboir  appofntmaBl* 
Tba  ward  "ahalfiabflraniMalydiioctoiy.    Id. 

8aa  Taxattoh,  IQL 
H0ME8TKAD& 

L  HOMBRmAD  D   HOMB  QB   PbBMAHSHT   PLAOB  OF   BlIWHOB  €V   PABTr 

Claimdio  BnsiR  or  HouanuD  Aor.  It  ia  that  part  of  a  BBaa'b 
Undad  pniparty  wbkdi  ia  aboat  and  oontigaoiia  to  hia  dwaUiag-hoaaa 
Sf^MiliaiOfi  T.  Swkn¥!Hm  432. 

L  Bam»voa  Onob  Esvabushbd  ik  Good  Faith  Dbawb  abouvd  It  Pao- 
nonoir  of  HommAD  Law;  and  a  tanqporary  abaanoB  in  aoaroh  of 
haalth,  or  oo  apothar  pboa  for  porpoaea  of  bnainaai,  will  not  daprrra  tba 
bomaataad  elaimant  of  hia  rights  nnlaai  it  be  apparent  that  tbara  waa  % 
daaign  of  parmaaent  abandonment.    Id. 

t.  Bbhtiko  HommBAD  dubikg  Tkmporabt  Absbngb  fob  Busihbsb  oa 
Plxabubb  dobs  mot  Wqbk  Abamdommbbt  of  It.    Id. 

L  OoouPATiOB  OF  HoMBBiBAD  IS  Pbima  Fagib  Btidbncb  OF  TiTLB;  and  erary 
one  ia  boond  to  take  notioa  of  the  charaotar  of  the  ooenpaafa  daim.    Id, 

I.  Elbction  bbtwbbb  Two  Tbaoxb  ab  Hombstbad.— Where  a  party  haa  rea- 
idanoaa  on  two  aaparata  traoti  of  land,  both  levied  upon,  he  may,  mileai 
he  haa  previooaly  made  hia  eleoiion,  eren  on  the  day  of  nle,  elaot  which 
of  the  pUnea  he  raoogniaea  aa  hia  bomaataad,  and  aach  election  eflacti  a 
withdrawal  of  tba  pboe  daaignatad  from  aala  to  tba  extant  aatboriaad  by 
tba  aUtata.    Id. 
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t,  BimmnuiD  nr  Wbuuhhi  u  Lavh^  aor  Khjmimwi  PifiMi^  QvAir- 
mrr,  upon  wUoh  if  Hm  diivlliBg-lioaM^  raridano^  hiMtottai,  or  abod*  d 
«h«  inrBtf  sad  Us  fuulj,  whlMNit  TCgMd  to  the  nMUMr  of  MBrtnwIiai 
ol  lb«  buildiiifr  and  the  tiIm  and  ue  of  the  yniporliy,  if  H  Is  vmDj  tbo 
dwvOiiifr  Mddnoe,  or  aboda.    Phe^  ▼.  JSoon^,  244. 

f •  VmMMnam  Onmnnnn  HmoBnAz^  Wmca  Hvbbavd  011x01  MaaaomB 
wiflioat  tba  aignaitara  of  hia  wif e»  mider  tho  Wiaoonria  ateMaiy  wbava 
IImj  oQoaial  of  a  part  <Kf  a  dty  kt^  and  a  boOdiag  tharaony  Hm  i^v 
atiKiaa  of  wiiidi  an  vaad  aa  a  dwaOiiii^  altiioa^  oflMT  poftiana  an  laaaad 
aa  a  atofo^  and  IIm  boildiiut  ia  aitDatad  on  ona  ol  tba  uinahnl  bodnaaa 
alraatiolthaoitjy  ia  omiatruetad  liko  a  atoia^  and  ia  awali  awfTalnabia 
aa  a  plaoo  ol  baainaai  tiian  aa  a  reajdanoa.    Id, 

flL  WOMMI'MAP  nBD  HOT  Bl  UaiD  AVP  KSR  BxOLOBfSLT  AM  RwllllliO^ 

and  tha  banailt  of  tha  azamption  ia  not  loat  bgr  tba  ownar'a  nifintim  to 
naa  a  portion  of  bia  dwaOing-boaaa  or  laaidanoa  wUb  bia  haSfyp  or  bj 

fuli4w  OfiKfl^  UaiD  oooiT  la  Boob  by  a  aini^  aMi%  k  Mi  a 
within  the  maanfag  of  tbabavHtaad  afiamptian  ImtoI 
▼•  ChrttKtwoodm  106L 

Ml  HomRBAM  au  nor  Bubisov  10  Vombd  8al%  attai 

on  any  othar  ffaial  prooaaa  ol  tba  ooort    Jol&y  t.  OSkanierM^  0161 

IL  PUMxav  MAT  n  Claixxd  as  Hdwamui)  whiu  Tnir  OoonRir  of  a 
prinoipal  bufldinf^  bam,  atorabonae^  and  ontbonaea  apportanant  tberafco^ 
although  tho  prinoipal  building  wao  naad  aa  a  botal  aa  waQ  aa  adwalling- 
boue,  for  tba  famOyy  the  Umd  having  baan  takan  np  and  tiia  boilding 
originally  intended  aa  a  raaidenoe  far  tiia  £Bnii]y»  and  the  natua  and  ex- 
tent of  tlia  hotel  bnamaoa  not  baTing  intarlarad  witb  the  general  oharao- 
ter  of  the  pramieee  ae  eooh  dwellings  and  the  entire  pramiaea  not  being 
worth  Offer  two  thonaand  dollara    Id. 

IS.  WnsTHXE  PuMXBia  Ohzdlt  Dsvotbd  10  PuauiMi  Prnvoaa^  tbongh 
ooonpied  in  part  by  the  family,  oan  be  olaimed  aa  a  bomeateady  qwtrt. 
Id. 

15.  Hv8BA2a>  ALoim  hat  Oovtxt  Fobmib  Homistbad  aitbb  It  has  bbbn 
Abavdokbd  by  the  head  of  tiie  family.    Ouhd  y.  Giciod^  441. 

14.  TbMPORART  BbHOTAL  IBOM  HOKBRBAS^  MaIVB  lOB  SPBomo  PuBFoai, 
doee  not  oonatitnte  an  Abandonment  thereof.    Id. 

16.  UuRBA]TD*s  Bond  to  Oompbl  Wivb  to  Cobybt  thbib  Hombrbad  nr  Fn- 
TUBB  18  Void,  beoanae  it  ia  ah  vndertaking  to  do  an  nnlawfnl  thing. 
Brevoer  v.  Wall,  76. 

16.  liU8BAin>*S  BOKD  TO  COBYBT  TiTLB  TO  FaMILT  HoMBRBAD  AT  FUTOBA 

Day  is  kot  Void,  beoanae  the  wife  might  freely  make  the  neoeasary  oon- 
Teyanoe,  or  another  homeatead  mi^t  be  aoqnirad  before  the  time  elapaed 
for  tlie  performanoe  of  the  bond;  and  damagea  may  be  reoorered  of  the 
hoibaod  for  a  breaoh  of  the  bond.    Id. 

17.  SPKCinO  PSBFOBMAHOB  OF  HuSBAND'S  BoKD  TO  COHYBT  FaIOLT  HoKB- 

STEAD  WILL  KOT  BB  Dbgbbbd  whilo  the  prenusea  remain  the  homeatead 
of  the  obligor  and  hia  wife;  bat  if  the  wife  shoald  die  before  the  time 
ezpire<l  for  the  performanoe  of  the  bond;  or,  if  before  that  time,  another 
homeatead  should  beaoqniredy  then  apeoifio  perfurmaaoa  may  ba  doRaed, 
baeanse  ereiy  legal  obataole  to  it  ia  removed.    Id, 
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8m  CRomiAL  L4W,  12, 17-2ii 

HUSBAND  AND  WIFB. 

1.  Pabol  AanDrvFEiAL  Aobxembct,  that  oh  BCasbiaos  the  ynif^if 
which  the  hnshaad  shall  reoeiye  of  the  wife  shell  he  grre&  to  her  end  the 
ehildren  of  the  merriage  by  will,  becomes  en  ezecated  end  enforceable 
agreement  npon  the  ezeoation,  after  marriage^  of  the  will,  end  will  ope> 
rate  to  ezolade  the  hnsband  from  making  any  sabeeqiie&t  disposition,  by 
eodioil  or  otherwise^  so  as  to  defeat  the  agreement.    Lowe  y,  Bryant,  in2, 

|»  BvBBAJxv  n  BsnxLBD  TO  FOBflOHHiON  AHD  Rnm  Avp  PRorm  ov  Wira*!i 
iHBBBiTAHa  of  iHiioh  she  was  seised  at  the  time  of  marriage.  This 
ri|^t  oontJnnes  tfanmg^  their  Joint  Utos^  and  if  the  hnsband  sorri^e  the 
wife,  he  has  a  rij^t  by  omleey^  The  hnsband  may  sue  in  his  own  name 
for  en  injniy  to  the  profits  of  snob  land,  and  his  intetest  iaenhjeottolery 
end  sale  on  eieontion.    Harrod  y.  Jfyen^  409. 

H  In  Aonov  AOAonR  Hubband  and  Wits  pok  TRVPaas  Yi  cr  AtMia, 
the  deolarations  or  admiwsinns  of  the  wife  to  prove  the  injnry  alleged  are 
inadmissible^  as  her  sdmission  wonld,  in  effect,  be  making  her  a  witnees 
to  ohaige  the  hnsbend.    BumeU  v.  Burkhead,  968. 

4.  WhKBB  JUDOMBRT  has   EEBM    OVTAXinLD  AOAIKBT    HUBBAVD   AUD  WiFB 

JozsTLT,  and  after  the  death  of  the  hnsbend  proceedings  are  institnted  to 
revive  snch  judgment,  the  wife  is  a  neeeanry  party  to  the  proceeding 
She  may  volnntarily  make  herself  a  party.    Baaeiar  v.  Decar^  89L 

S.  HuiBAND  MAT  Makb  Oot  OR  Oraht  of  property  to  his  irii%  by  a  con- 
veyance to  her,  direotly,  withont  the  intervention  of  trustees.  Siory  v. 
iTardbiil,  108. 

6^  Whieb  PsoFiaTT  n  Pitbobasbd  bt  Husbabd  with  funds  of  the  com- 
mnnity,  and  the  deed  taken  in  the  name  of  the  wife;  in  the  abeence  oi 
evidence  of  intention  outside  ol  the  deed,  it  mnst  be  taken  as  evidencing 
the  intention  which,  npon  its  facs^  it  hnpcrts;  namely,  to  convey  to  the 
wife  the  eetate  of  the  hnsband  in  the  property.    M. 

7.  Dbbd  ov  OoMMmnTT  Propertt  from  hnsband  to  wife^  made  withont 
consideration,  will  be  upheld  as  a  donation  or  gift  el  the  hnsbend*s 
manity  intsrest  in  the  property.    At 


18.   HOMBTBAP  RlOBT  OF  WiFB  DOBS  KOT  SlTBVTVB  AfTBR  TLWtL  DbaTH  CO  Oe 

to  veet  a  homestead  right  in  the  children  of  the  marriage.  In  otiier 
words,  after  the  wife's  death  the  husband  may  sell  the  homesteed,  if  it 
be  his  separate  property;  the  children  having  no  interest  (n  the  homo- 
stead  which  restricts  the  father's  right  to  selL  ItL 
19.  Wm  GAHVOT  Maixtadi  Suit  to  Rboovbb  Homebtbad  nr  bxb  Ikvi- 
vnniAL  Namb.  The  statnte  confers  upon  her  no  right  to  the  homeatend 
independent  of  the  hnsbend,  which  she  can  enforce  egainst  his  eoneent. 
(hUod  V.  OuSod,  441. 

80L   UOMBBfBAD  AOT  AllOBBB  PBOTBOnON  TO  HUSBAVD  AS  HbAO  OV  FaMILT, 

and  throngih  him  to  hie  wife  and  ohildran.    Id. 
tL  Hubbato  OAXiiov  Duxoro  Wiib'b  Lira  Aubnaxx  FAiour  Eoigbkbab 
withont  the  wiCs's  oonssnt    Bracer  v.  Wall,  78. 
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•»  HvnuiD  WAM  Bissr  mmiso  Wtw^  Lm^nm  to  SbIi  namt  Commit- 

nrr  PsoFiaTT,  the  hoiaertMid  of  the  funfly  excepted,  and  he  may  do 

tide  wtthoat  fhe  wife's  eonaent    Brtwer  y.  WdO,  7^ 
i.  HuniHD  MAT,  AWTEK  Wxib'b  Dbatb^  Oaukt  utio  Kiraor  OoirrRAcn 

mmnoroQ  theol  Ooumujuti  PBomrr,  entered  into  hy  himeelf  alone^ 

or  Jejatty  witii  the  wife^  before  her  death.    Id. 
1€L  Dbd  ov  OoionnnrT  PKOiPBBTr  from  hoaband  to  wife  ralaea  prima/aek 

the  pranunplioB  that  it  waa  intoided  to  change  ite  charaotar  from  com- 

mmdty  to  the  aeparate  property  of  the  wile;  and  a  aubeeqnent  aale  of 

the  piwijperty  by  the  hnaband  cannot  be  deemed  infieient  to  rebnt  sach 

pTMomptioiL    AlDvy  y.  Mankatt,  106. 
See  AiKJunET)  CcaaamrnoaAL  Law,  9;  VomwoMt  Dowmi  BQunrr,  4; 

HoTMAp;  lfAm»iA(Bi  Ajn>  DnroBcm;  Marbtid  Womiri  MonoAan^ 

1|  Pabbr  axd  Ohild^  4;  Tsusn  avp  TEmrm. 

IMPBOVElCEMrES. 
ieeDowMBv  U;  IS;  Guabdiav  akdWabih  1. 

INOUHBRANGBB. 
See  SzBOOTOu  axd  A i>m  i  hmteucmi^  7* 

INDEMNITY. 
8ee  AnoKEfsr  avd  Client,  2;  Statdti  ov  TkAVMi 

INDICTMENT& 
8ae  Gbdohal  Law. 

INDOBflKMENTOb 
fee  Vmobahji  InmnniBmi^  16^  17;  nuaxnaaPt  ii. 


IN7AKCT. 
I.  WA«m«A^M  MMM  vor  Bmavcipavi  Pnaov  mnnn  Ara  wmcm  Oovuraiui 

oiv  LnAVOr.    Harrod  ▼.  Jfyerv,  409. 
L  iMyAB*  Marbtid  Womah  IB  NOT  BovND  BT  SOKE  Demd^  thoii|^  eucated 

and  aeiknowledged  in  conformity  with  the  atatata.    Id* 

IL  lfAM»t»t>  WOHAV  MAT  COHTXr  BKR   LaJTD    IT  EUUUTiJIO   DSBD  Win 

warn  HvnAim^aadaeikiMwiedgingitaatfaeatatateieqiiliea;  bvtitmay 
atiU  be  objected  tha*  ahe  made  the  deed  aider  the  dlMbOity  cf  infancy. 
Id. 

lb  Ihvamot  PBamras  Dmnior  Quvmnr  ibok  nuv  cv  Ouvabvujul 
Bach  diaahOity  ia  to  be  connderrd  by  itaeU;  neither  deriving  any  addi- 
tional loroe  from  befaig  oonpled  with  the  other.  Ibia  nde  appliea  with 
peeaUar  foroe  te  the  §iaki9  of  infH&t  married  women.    Id. 

S.  flBAsoni  BvABLUM  IJAmBTiD  WoMAV  TO  CovTBT  HiB  Labd  only  re- 
tieve  her  from  inability  te  oontraott  which  marriage  ftttaehea  to  her. 
Ihey  do  not  give  an  infut  married  woman  capeeity  te  cout^  real 
eotate.    Id. 

6L  iBVAin^B  Dud  oairiot  bb  IvTALmATBD  BT  Hn  SuBSBQUBMT  Dbbd  to 
AjronoE  PBBaov  ubtil  aitkb  Hb  ABBiTBi  ax  Fdui  JLaa.    Id. 

I.  Ibiabt^i  Dbbd  io  Labd  mat  bb  Bbtokbd  bt  bb  Wnaainm  vmm  It 
and  taldi^  the  profite  while  an  faiful    AL 


8S4  IVODL 


IL  On*T  OomrtLMX  BUuuhi  cv  Imurr  it  Hm  Im^liM  ooBtnol  lor 

ii«|tb»colyaolwUoli  heisudflr  hg/d  iaoiVMitj  to  pvtem  k  «Im 
appdntait  ol  aa  attofnaji  aU  otlMr  aoti  and  oQOtneti»  wwtod  at 
•zMBioryy  •!•  TQidabk  or  oonfimabk  bgr  him,  at  hb  alacHon,  vpcn  ba- 
MouBg  of  aga.    JTwIwilT.  irolt^bnTa  ffdn,  230. 

H  Onmuyor  ov  Ixwakt  n  Voimw.i^  mtt  vot  Void  and  .aabjaot  to  aflbia 
aaoa  cr  dIaaflfmaDoa  aftar  hk  airml  at  age.    Id. 

1€l  WaoB  Inrjjn  OanBAon  to  Bill  m  Lan^  and  anestoa  to  tba 
T«uka  a  tifla  bond  wUh  a  panalty,  aonditfanod  to  make  a  good  dead  vpoa 
aniTiag  at  aga^  twit  aftar  aiming  at  majority  ha  oontracU  witii  another 
Tondoa  to  aoD  Iha  aama  land,  and  axoontaa  to  hbn  a  titio  bond,  oondi- 
tioBod  to  maka  a  daad»  Iha  latlor  eontnel  b  a  diaaffimanoa  of  tba 
lonnar,  of«n  thooi^  tba  fint  Tondoa  waa  in  poaaaMion  iHion  tha 
Utla  bond  wao  aiaontod.    Id. 

IL  VomABU  Aor  or  JxwAn  mat  n  A^»idbd  bt  Hoc  afte  ha 
of  aga  bgr  an  aoi  of  tha  aana  nalna  and  digni^.    It  k  not 
that  tha  kttar  not  ahoold  aTpraaaly  diaaffirm  tha  lonnar.    It  k 
that  two  aola  are  infonaiatit  with  aaoh  other.    ML 

ISi  Wrbv  VonuBLBOoimuiorov  InRurr  nonfiauiov  Lank 

by  anothar  oontraot  for  tha  aala  of  tha  aana  tand  mada  aftar  ha  ami 
at  aga»  tha  cffoot  of  aneh  diaaffirmaiieo  k  to  mdar  tha  fliat 
▼old;  to  Atfaigoiah  any  faiteteat  whioh  tha  fint  Tondoa  my  havn 
qidrad  nadarit»andto  antitia  tha  hilHit^orbk  aaaond  ^mdm^bt  hk 
nama,  to  laoorar  poaaaMJon  in  an  aotion  at  law,  and  to  hold  it  fraa  from 
any  aqnity  of  tha  fint  rondaa.    Id, 

UL  Biraor  ov  Dnavmiuiion  cv  Ommaoff  lorthaMlaoltandtyaainlbnt 
k  to  r«BT«at  him  with  hk  tiUa  to  tha  proparty,  and  ha  may  ilwiand  and 
rooQffor  H^  aot  only  of  hkvmdaob  bvtof  a  pntohaow  from  anch  Tondae, 
or  any  othar  ponon  who  nay  haTa  it  hi  pnmMolon.    /A 

14.  Kiraor  or  Avoidakcb  or  Bjukiwet  Ooimucr  for  tha  aria  of  land  by 
an  i]i£ut  is  to  antifla  thaTondaato  danuMi  and  raooifar  tha  oonaidara- 
tion  raoaiTad  by  tha  infant^  or  ao  nnoh  of  it  aa  may  than  laonfai  to  hk 
handa.  Bnt  if  ha  haa  daikfg  infuey  waatad,  aold,  or  othorwiaa  oaaaed 
to  pomam  tha  oonaidaration,  ha  k  not  liahla  tharatey  and  may  raoovar 
tha  prupmiy  aold  hj  him»  withont  aoooontfaig  for  tha  nonaialaialkn  ra- 
oehrad.    At 

11^  Wbebm  Ywmm*n  OoRBaor  lom  PuMSHaai  ov  hum  mada  with  an  in- 
fant k  diaaillrmad  by  him  aftar  liaooming  of  aga^  by  a  oontraot  lor  tha 
aala  of  tha  aama  land,  made  with  another  party,  and  tha  firot  ▼ondae 
af terwarda  obtaina  a  dead,  with  full  knowledge  ol  tha  aqnity  of  tha  aeo- 
ond  ▼ondaa,  the  firot  Tondae  derifoe  no  benefit  from  hk  dead;  bat  hoUa 
tha  legal  titk  aoqnired  nnder  it,  in  tniat  for  tha  aooond  Wkdao^  or  hk 
hair%  and  may  be  oompaUad  in  equity  to  oonvey  tha  tHto  to  thorn,  and 
in  whioh  oaae  the  oeoond  T«ndee*e  titk  k  entirely  nnafbotod,  thon^jh  hk 
pnrehaee  waa  mada  with  notice  of  the  prior  aala.    Id. 

Ifi.  WnRt  VKNDn'fl  CknrnucT  von  PuaaHun  ov  Lavn^  made  wito  an 
infant,  k  afterwarda  ayoided  by  anch  infant  when  he  beoomeo  of  aga^  1^ 
a  oontraot  for  tha  aala  of  tha  aama  knd  mada  with  a  aooond  ▼endae,  any 
alaim  whioh  tbe  fint  Tondee  may  have  for  paymanta  mode  nnder  the 
original  oontraoli  or  for  the  ezoontion  of  a  deed  after  aneh  nvoadanea^  k 
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a  pertwal  dalm  agdnit  bit  Tvidar,  and  cMiBofe  ba  — iewd  Ib  ft  fiiH  hf 
the  ■eoond  Tendea,  or  hit  hdn,  to  raooivw  tb»  land.    M 

17.  WtfluiB  Hu8BAiri>  Ajn>  m  Irtaxt  Wnn  Unn  nr  ComwwnmQ  Wmli 
Rkax  EsTAn,  ihe  may,  during  bar  boibaiid'a  lafa^  inroka  tba  aid  «l  a 
ooort  of  ofaaacery  to  oaaoel  tba  dead  lo  fur  aa  it  aflMa  bar  and  tba  ialw- 
att  of  bar  bein;  but  mob  daed  wiU  oonvoy  tba  bnabaiid'a  iataml  daiiag 
tbair  jcnnt  livaa;  tbat  ii^  bk  ri|^t  to  lenti  and  proAti^  paaMnio^  aad 
rigbt  by  onrtaqr.    Hmrod  y.  Jfydn^  400. 

l&i  Oh  Bill  to  Oajtcbl  Dud  on  Aooohtht  ov  OsABVomli  Vmaof^  Iv- 
FAHT  PLAznmv  cuunrov  ■■  Ifnr  bt  Dtnann  tba*  tba  land  waa  p»- 
ebaaed  for  a  Tahiabla  oonaidaratuai,  witiioot  sotiaa  of  bar  alaim.  8ba 
caiiBot  ba  told  tbat  aaotbar  paraon  baadarifod  bar  tifla  tbat  waa —fw 
out  of  bar.    /dL 

Vk  Iinavor  n  VwmaomMJL  Pbitzlw»  cm  Rjlmmftmiii,  and  tba  hidaa  af 

proof  raataoQ  tba  paraonaattnigvp  tba  pririlaga.    CbayMiT*  ITifaM^  i?* 

8ia  Bmrniroi^  8|  Qvabdiav  ahp  Wabd;  PAian  a»d 


INJUNCnON& 

1.  Bqpitt  has  Powm  to  Ftavm,  bt  Imjuhctiow,  Ivjinm  it  Biaos 

FbOfWJoa  or  Waibi  oaaaad  by  a  daa^    Shdiom  v.  MoetimH  tSk 
&  Ixjuvonom  wiu  hot  ■■  Geahtbd  wbsv  AAimr  CkMn>  ^^BifwuHWi 

or  prodnotiTa  of  barAdiip^  oppraanoiiy  bijaatioa^  or  poblio  or  private  mia* 

obiaf.    At 
H  K^viTT  WILL  Bsfim  io  Qmmmt  iMJxmcnaa  to  Qvs  Wbo  xaa  Ui 

aovABLT  DiiUkTD^  faidapOBdont  of  tba  ataitata  of  ?*niitntiniia      ML 

iaa  KlJHHITUH  AXD  AlMiUHCTBATO«a»  4;  K4Emill>  WOHIII9  7f  Vi 

flOBDOiJ^  IS;  Taxatioh,  i. 

IN8IALUaENT& 

IHBTBUCnONa 
fta  CknmriL  Law,  %  %  11,  is;.  O,  S4;  PLiaioa  abb  ftJaBOi^  10-tl| 


1NSDBANG& 

L  ftwgBKTi  HAT  BlKxmLT  ■■  Dhobibsd  BT  Ibiubbb  Aa  m  Boon^ 
Mmigh  bia  tlila  if  aqattrida  only;  aawban  ba  baa  araotod  tba  bowaan 
pramint  wbiob  ba  bald  aadar  a  parol  agraamaat  for  tbair  piwibaaai  aad 
tbia  ia  tna  flioBI^  tba  policy  oontuna  a  ooodition  tbat  if  tba  brtaraaft  ol 
tbaaaattiadiaBotabaoitttaitmBatbeaoatatadtothaiMararanilaqwad 
bitbapoliqr.    Metlgkr.  O.  F.  1.  Co.,  mi. 

1  Squitablb  LnsBBR  IB  PlMirKBrr  iaaaabaohita  faitartal  aad  ia  JBiiiabla 
aaaaoh.    /dL 

1  Aasoum  iHmnr  vt  "Pmomairt  ia  aa  intaraal  wbiob  ia  ao  oonplalaly 
▼eatad  fai  tba  iadiridnal  tbat  ba  oaanot  be  daprivad  of  itwittoat  bit 
oonaant.    Id, 

L,  OtLki  Ibvobiiatiob  to  Aobht  or  biaimBB  n  SuituamaT,  wbare  tba  agvl 
gPa  oat  aai^lioatioa  ia  bia  own  laogoage  aad  it  ia  aigaad  by  tbaappll- 


te  bmuammk    Hmm  httt  may  \m  Aemn  hj  pafol  erttUooe;  ate 

that  the  appUoaat  truly  stated  tha  facte;  sach  eridonoo  tends  to  peova 
that  on  a  statemant  of  the  faote  the  paitiee  agreed  to  desoribe  tlia  prop- 
erty as  it  was  deeenbed  in  the  ^^oation.  Saoh  an  mppbemtAim,  de- 
scribing the  property  as  the  applicMit'st  foUy  oompUes  with  a  require- 
ment in  the  poli^  that  if  applicant*B  title  be  not  an  absolate  intereat  it 
most  be  so  stated  in  the  policy.  If  title  to  property  is  eqnitable^  wiUi  a 
right  to  legal  title  upon  performanoe  of  oertain  oonditione,  a  part  of 
whioh  have  been  performed,  the  intereet  ia  afaaolnte.    Id, 

§k  bnurr  or  Aotbobitt  ov  Insotlivci  Aanrr  to  bind  his  prino^al  by 
fining  out  applioations  for  tnsnranoe  for  eostomar  is  aqnestioa of  fiMi  for 
thajniy.    At 

C  It  D  BMKBTaxioir  of  Biobt  and  not  a  waoanty  where  one  aaya  in  hie 
application  that  a  house  for  which  insanuioe  is  songjit  is  "Tacant  \mt  to 
be  oocapied  by  a  tenant"  If  it  amounted  to  a  wananty,  it  weold  be  a 
qaestion  lor  the  Jniy  to  determiiio  whether  it  had  remained  Taoant  an 
HBiwiBcwuMe  time  h  wurr^nty  *"  f"fftff*wf  ^^"^^ti?^  t^ftt  K"— ^f  4ltiwi1^ 
be  ooeapiad  by  a  tenant^  it  being  than  ▼aoanti  would  not  be  brokan  wken 
the  policy  states  no  time  in  whioh  it  was  ta  be  oeenpiad»  if  it  ia  oaenpiaJ 
within  a  reasonable  time.    At 

INTBRBEnC 

tmnvT  AB  Damcni  lom  Koir-rATiaDiT  ov  OrinMn  Rinaosp 

issued  by  the  state's  aatliflrity  at  a  hic^ier  rate  of  interest 
contracts  f cr  the  payment  of  money,  nmat  be  aliowad  at  the 
before  they  fell  dne.    Bnhrith  y.  Tnutm,  «Ce.»  MO. 

8ia  ICoivroaoH^  21. 

INTOXIOATIOK. 
L  DauNKKxiim,  to  Atiord  Oboukd  iob  ATomara  Oomaoi; 

ezoeasiTe  as  to  render  the  penon  incspaWa  of  eenaent>  cr  lor  tiM  tina  ta 

Lncapaeitato  him  from  exercising  his  jndgmentk    RegmUB  T. 

101. 
%,  Cafacitt  or  Pabtt  to  CoRTBAor  by  reaaon  of  intoodoalian  Is 

fact  for  the  jury.     Id, 

JUDGMENTa 
L  Statiicxnt  of  Facts  ov  Whioh  Jviwiiiinr  was  Ookimbd  is  Ihbufvi- 

ciXNT,  where,  although  it  states  the  month  when  the  "goods  and 

were  sold,  and  the  amonnt  of  the  price,  lor  which  judgment 

feesed,  it  does  not  state  anything  as  to  the  kind,  quantity^  er  nature  of 

limgooda.    JVMob ▼.  JMe^  294. 
%  AsBioirxsfonBsiisFEroFOBHDiioBsxATATrAcaKVALnnrroFJuDoifBrr 

BT  OoNFiSBiOBr  of  the  aasignor.    Id, 
H  JinMoanr  of  Ooubt  of  GonsAL  Junsincnov,  ns  JjimuMoaom  oe 

SvBjnor-ifATRB  ArpBAUvo,  o  HOT  TO  Bs  Trkatbd  as  Yom  when  col- 

laterslly  drawn  in  question.     WoOaee  ▼.  Brtmn,  421. 
lb  JuBomonoir  of  Svbjbot-mattbb  is  Open  Qvsriom  Always;  and  a  want 

of  it^  if  such  fsot  exists,  may  be  shown  in  either  a  direct  er  ooOatersl 

attack,  for  the  purpeee  of  destroying  a  judgment  rsMdessd  by  a 

having  no  power  over  the  subject-matter.     Id, 


Imdkz.  887 

&  Wart  cv  Jmunnonoii  mat  ■■  Bbowm  n  Acnoir  oh  JuuuimTy  H  mmn^ 
where  the  reeord  reoitae  the  jvziadiotifloal  fMti»  Mwell  ■■  where  the 
record  ii  sileiit.    Scupe  ▼.  Beaton,  209. 

1  JvuBDicnoif  OF  OouBT  Maxm  JuDominr  G»»CLimm»  aad  the  iioeitioB 
of  resideiioe  is  not  tnaterial,  ezoept  as  e  etep  in  dekHniaing  that 

7.  RiOOBD  OAKNOT  BB  SlTSTAIRBD  AB  TbAT  OF  JUDGMBIIT,  it  UnOIIM,  whtre  it 

■ho#B  the  iflsning  of  the  writ^  the  return,  end  e  docket  entry  eiaq^y  that 
"the  oonrt  grant  jndgmenti*  without  showing  what  the  Judgment  waa^ 
id. 

ti  LnH  or  JuDOMBirr  ib  PubbltCbhatuu  of  Statotb,  and  in OhUfoniia  the 
statnte  only  prondee  that  a  jvdgment  shaO  beoome  a  Uan  from  the  time 
it  is  docketed  npon  the  pwiperty  of  the  jadgoMut  debtor  "not  exempt 
from  ezeoation.''    AtBey  t.  OSIomfiirMiy  516^ 

f  .  Kgum  WILL  NOT  InQima  imo  Jusomivt,  which  roeitos  that  tbe  partiaB 
appeared,  by  their  attorneys,  waired  a  jnry,  and  snbmitted  their  mattem 
to  the  oonrt    Baaakr  ▼.  Dear^  89. 

IIIL  SQomr  WILL  KOT  Sbt  abidb  JuDOMBirr  of  a  oonrt  of  eempetent  Jnrisdie- 
tion  to  enable  a  party  to  preeent  a  defense  which  mi^t  liave  been  pre- 
eented  in  thei  first  sntt^  where  no  fraud  is  shown  in  ^MtinJng  the  first 
jndgment.    Id. 

IL  Pabtt  OAiTNOT  Goiin.ADr  or  iBKBOULABnT  IN  Dmbbb  which  reciteB 
that  the  original  party  plaintiff,  baring  died  during  the  pendency  of  the 
action,  it  has  been  duly  revired  in  the  name  of  his  heirs.  Tk^  bsing 
partiee  to  and  defending  the  suit,    ifiialanf  v.  WqKVMT*  Hdn,  209. 

IS.  Iv  PioauDaroB  to  Rbtitb  Judgmbnt,  oonrt  will  not  ezerdoe  any 
peculiar  powers  as  a  court  of  equity.    It  will  follow  the  law.    Baaoier  r. 


IX  AmmKWM  of  JvMnaaiT  Ain>  of  Shibiff'b  Cebtdiqatb  of  Salb  toerb- 
vmm  Stanbb  nr  Samb  Poonoir  as  hu  AanaNOB,  the  plaintifl^  aftar 
the  judgment  hae  been  reversed,  and  the  sale  will  be  set  aside,  and  the 
properly  restored  to  the  defendant^  where  no  loss  or  injury  will  be 
thereby  done  to  the  assignee.    JUifnoUk  v.  Harris^  409. 

14  Jusomarr  of  Oovrt  uatdio  JuBiSDicnoN  u  Valid  and  Botbdio 
until  reversed  or  set  aside.    Id, 

flee  Attachmbntb,  2;  CoRPOBAnoNs,  6,  9;  Equttt,  1-S;  Bzboutions;  Hvb- 

BAND  AND  WllB|  4;  JUDICIAL  8aLB8;  JvsnOBS  OF  THB  PBAC1^  2;  lioBT- 

OAOBB,  80,  81,  84-37;  Pabtnbbsbip,  4,  6,  7;  Plbadin«  and  PBAono^ 
22;  Pbobatb  Oodbtb;  Taxation,  18-20^  29,  80. 

JUDiaAL  NOnOB. 
See  Btidbnob,  1-8. 

JUDICIAL  SALB& 

L,  Im  Ordbe  to  IhtalidatbTiilb  aoquired  by  Tirtue  of  a  Judieial  sale,  founded 
on  the  judgment  of  a  oourt  of  oompetent  jurisdiction,  it  derolTes  upon 
yim;»*iir  to  show  that  the  judgment^  or  the  sale  under  ^t,  was  void.  5e 
gtdn  ▼.  Mmverids,  117. 

L  fcmmTBtrrrt  Jooombnt  n  not  Obound  for  amiuTling  the  tiUe  of  the  puf^ 
at  a  judicial  sale  under  it.    Id* 


te  iMMMi^    Hmw  fMti  may  be  ihiNra  by  pafol  erttbQoe;  aIm 

that  the  applioant  trnly  stated  the  facte;  laeh  eridonoe  tends  to  pe<ov» 
that  OB  a  statement  of  the  faote  the  paitiee  agreed  to  deeoribe  the  prop- 
erty as  it  was  deeoribed  in  the  application.  8ach  an  spplicataoei,  de- 
scribing the  property  as  the  appUcsnt'st  fally  oompUes  with  a  reqiiire- 
meat  in  the  policy  that  if  appUcant*8  title  be  not  an  absdate  interest  it 
most  be  so  stated  in  the  policy.  If  title  to  property  is  eqaitaUe^  witta  a 
right  to  legal  title  npon  performanoe  of  certain  oonditioiis»  a  part  off 
wldch  have  been  performed,  the  interest  is  absolnte.    Id, 

H  bnurr  or  Aothobitt  ov  Ixbubasce  Aanrr  to  bind  his  prine^al  by 
fining  ent  spplioatjons  for  insnranoe  for  eostomar  is  a  qnestion  off  &Mt  lor 
the  jmry.    ML 

C  It  18  BMKBTaxiON  of  Biobt  and  not  a  warranty  where  one  ssys  in  hSm 
application  that  a  house  for  which  insuanoe  is  sooj^t  is  "yacant  bnt  to 
be  ocoapied  by  a  tenant"  If  it  amounted  to  a  wananty,  it  would  be  a 
qaestion  for  the  jniy  to  determibe  whether  it  had  rerasined  Taoaat  an 
nnreasonable  time.  A  warranty  in  insnranfte  oontraot  that  hooss  abonld 
be  ooeapied  by  a  teaanti  it  being  than  ▼aoanti  woold  not  be  hrohen  alisn 
the  poli<7  states  no  time  in  which  it  was  to  be  oeenpiad,  if  it  ia  oewipiaJ 
within  a  reasonable  time.    Id. 

INTBRBEnC 

tmnvT  AB  DAMAom  ior  Kov-PATioDiT  ov  OfBIMn  RinJOSP 

issued  by  the  state's  snthority  at  a  hi^^ier  rate  off  interest 
contracts  for  the  payment  of  money,  most  be  aliowad  at  the 
before  they  fell  due.    JMhattA  t.  TVaite^  «Ce.»  MO. 

See  MovroAan,  21. 

INTOXIOATIOK. 
L  Drunkexnibs,  to  Afford  Oboukd  for  Atoomto  OoirflBAOi; 

excessive  as  to  render  the  penon  inospaWe  off  oonaent>  or  lor-tlM  tins  to 

Lncapacitato  him  from  exercising  his  jndgment.    RtymUk  t.  DiAmmm^ 

101. 
%  Capacitt  op  Partt  to  CoRTRAor  by  reason  off  intoodostifln  Is  qpoilion  off 

fact  for  the  jury.     Id. 

JUDGMENTa 

L  Statiicrnt  of  Facts  on  WmoR  JvDoioarr  was  Gohimbd  n  Lraum- 
ciRNT,  where,  although  it  states  the  month  when  the  "  goods  and  wares  " 
were  sold,  and  the  amonnt  of  the  prioe,  for  which  jadgmsnt  waa  con- 
fessed, it  does  not  state  snything  as  to  the  kind,  quantity,  or  natnre  off 
thegooda.    JVMob  v.  JMs^  294. 

%  AspniTRR  FOR  Bemrfit  of  Orkpitors  mat  ArrACK  Vaupht  of  JuDaioorr 
BT  CkXNFBasiON  of  the  aasignor.    Id. 

H  JuDaMRRT  OF  OouRT  OF  Gbbrbal  JunsDionoN,  OS  JuRisixionoir  oe 

SUBJBOT-lfATTRR  AfFRAROTO,  O  HOT  TO  RB  TREATED  AS  VOID  wlien  ool- 

latsrslly  drawn  in  qnsstion.     WaUa^n  t.  ^rovs,  421. 

lb  JURODIOnON  OF  SVRJBOT-lfATTBR  18  OfSZI  QotHRION  ALWAVS)  Sttd  a  Waal 

of  it^  if  such  fsot  exists,  may  be  shown  in  either  a  direct  or  ooOatersI 
attack,  for  the  purpoee  of  destroying  a  judgment  rendmd  bj  a 
baring  no  power  o^er  the  subject-matter.     Id, 


Index.  887 

&  Want  or  Josmmonoir  iiat  ■■  Sbowh  ci  Acnoir  ov  Judumut,  it  imbn^ 
where  the  reeord  reoitas  the  joziadiotifloal  fMti»  Mirell  as  where  the 
record  ie  sileiit.    Sape  t.  Beatom,  209. 

1  JmasDicnoH  of  Ooubt  Maxm  JuDOimn  G»»CLimm»  aad  the  queetioa 
of  wwiikmce  ii  not  material,  except  ee  a  etep  m  detwaMiiiag  that  jroidie* 

7.  RiOOBD  OAlllfOT  BB  SUBTADIBD  AS  TbAT  09  JUDGMBRT,  it  enOIIM,  whuo  it 

■ho#a  tlie  iasBing  of  the  writ^  the  return,  and  a  dooket  entry  limply  that 
''the  court  grant  jndgment^*  without  ahowing  what  the  Judgment  waa^ 

t,  LiBHOFjui>oiiBirri8PuBBLTCBBaTUBBOv8TATirTB,andinOblifoniiathi 
■tatnte  only  providee  that  a  jvdgment  ihaO  become  a  lien  from  the  time 
it  ia  docketed  npon  the  urupetiy  of  the  Jndgment  debtor  "not  exempt 
from  exeoatioo."    AeUey  y.  OSIamfierMiy  516^ 

f.  KQum  WILL  NOT  iNQima  imo  Jusomir,  whioh  redtea  that  the  partiaa 
appeared,  by  their  attomeya,  waired  a  Jnry,  and  anbmitted  tiieir  mattem 
to  the  oonrt     Biuier  ▼.  ZXsor,  89. 

Ul  Bquitt  will  kot  Sbt  asidb  Judombut  of  a  oonrt  of  competent  jnriadia- 
tion  to  enable  a  party  to  preeent  a  defenae  whioh  mi^t  hav«  been  pre- 
aented  in  thei  first  anit^  where  no  fraud  ii  ahown  in  ^Mtinlng  the  fini 
jodgment.    Id» 

IL  Fabtt  OAiTNOv  OoMrLAiN  or  Ibbbouulbitt  in  Dmbxb  which  recitea 
that  the  original  party  plaintifl^  having  died  during  the  pendency  of  the 
action,  it  haa  been  duly  reviTcd  in  the  name  of  his  heira.  They  being 
parties  to  and  defending  the  suit.    Mudard  y.  WohffiKnTa  Hdn,  209. 

1&  Iv  PBoaBBDiVM  TO  RiTiTX  JuDGMSNT,  oourt  Will  uot  cxerdac  any 
peculiar  powers  aa  a  court  of  equity.    It  will  follow  the  law.    Baaakr  r. 


1%  AmmKwm  ov  JvMnaaiT  Ain>  ov  BmEam^B  Cebtiviqatb  or  Salb  toebb- 
V1I9BB  BrtAsim  or  Same  Voanov  ab  his  Assionob,  the  plaintiff  after 
the  judgment  haa  been  rerersed,  aad  the  sale  will  be  set  aside,  and  the 
properly  restored  to  the  defendant,  where  no  lorn  or  injury  wiU  be 
thereby  done  to  the  assignee.    Jt^fnokU  v.  Harris^  4B9. 

14  JuDOMBNT  or  Court  uatdio  JuBisDicnoN  u  Valid  and  Bdtdino 
until  reversed  or  set  aside.    Id, 

flee  Attachmbntb,  2;  Corpobation8,  6,  9;  EQumr,  1-S;  BzxounoNS;  Hva- 

BAHD  AND  WOB,  4;  JUDIOIAL  SaLBS;  JvSTIOBS  Or  THB  PXAC1^  2;  lioBT- 

OAOBB,  80^  81,  84-87;  Pabtnbbsbip,  4,  6,  7;  Plbadino  and  Pbaotio^ 
22;  Pbobatb  Covbtb;  Taxation,  18-20^  29,  80. 

JUDICIAL  NOnCB. 
See  BriDBNOB,  1-8. 

JUDICIAL  SALB& 

L,  Iv  Obdbe  to  Ihtalidatb  Tiilb  acquired  by  Tirtue  of  a  Judicial  sale,  founded 
on  the  judgment  of  a  court  of  competent  jurisdiction,  it  derolTee  upon 
jlySwfiir  to  show  that  the  judgment,  or  the  sale  under  %  was  void.  Se- 
gtdm  ▼.  MmveHds,  117. 

t.  MMMomwon  Juoombnt  n  not  Oboond  for  amiuTling  the  tiUa  of  the  puf» 
at  a  ludioial  sale  under  it.    At 


tliat  a  fadgauaoA  AmiwAng  the  foradoMn  ol  a  morlvige  is  Tioidt  Cor  boI 
dMeribiag  the  property  morlgiigedy  and  that  tha  pnrohiawr  had  notiei 
thereoly  where  ^  ezeeDtioii  aad  act  el  aria  are  not  belore  tiie  ooev^  aa^ 
for  aaght  that  i^pear^  the  aria  nay  hare  he«i  vader  m  earaeatioB  nfi- 
larly  ieeoed  oo  the  money  part  of  the  Jndgmentb    U, 

4.  TftLU  OF  PoBOHAaiE  AT  JuPWgAL  8alb  Js  nualRwtwHy  tfaa  fcandnWit  aa^ 
wiengfal  aeti  of  the  plaintiff  in  the  judgment^  of  whleh  tiie  pnrchMrr 
had  no  notiei^  aad  in  which  he  did  not  partiflipate.    UL 

See  BoiTA  Fidb  PpiowAaiMt  1;  Down,  18;  B«oiir,  %  S;  BRAxn  ov  Daci- 
Mum»  6-7;  BxMDTDBa  and  AracmnmATOtti;  Ovabhiav  axp  Waxs^  2; 
PAunav; 


JUBIHDIOnOR. 

!•  Bnav  ot  JvBimoinQir^  wHsmot  Citil  <mi  CtaoMniAi^  wiu 

aU  persons  foond  witUn  the  limiti  of  the  atiite  er  goffaniBBnt  oter  which 
the  power  el  the  oonrt  extends,  whether  they  he  pemanent  er  temporery 
residenti»  and  they  will  to  ttet  eztanl  he  deawMut  eitfaaaa  er  snhjecti. 
JfelMMav  ▼.  dSnffMMr.  66lL 

&  ALnniMiH  Nmi-aMmiiiT  non  nor  Com  wnsor  TamatmuL  lams  ov 
Bbat^  still  if  he  owns  pruporlj  there^  the  coBrtswiU  aoqnira  jnxisdictua 
which  may  be  ezeroised  npon  such  pwjperty.    JUL 

iae  Ocmmuauaa^  %  5;  Erasv  ov  VmEDmam,  1;  Rmuutuks  axp  Amiir- 

•-II9 18^  14;  JunoMMiTAg;  MaKTOAOM^  80;  FkOBaza  Oovnos 


JUBY  AND  JUBOB& 

1.  JvMMumiBnI>iiqiuAuyTiyoBiAfl»WBSV.--WhsteJnMni^oh^ 
eno  eaee  are  broaght  to  try  aaother  in  iHiioh  tha  issnss  and  ofidoaee  art 
the  same^  the  law  presnmss  them  to  be  aider  a  disqudil^fii^  bia%  and 
an  oh jeetion  to  thefar  enmpetenqy  shoold  be  saitsined,    OmtkmaUe  t. 

&  JvBomn  MOT  Ddqualdiidbv  Fact  THAT  Hi  HAS  OinnnBtaBD  WISH  Wri^ 
mn^  and  hetiereB  what  he  heard,  but  did  not  form  any  opinion  of  tht 
guilt  or  Jwaneimee  of  the  prisoner.    S^onuon  ▼.  People,  TZ^ 

8L  Jvbob  n  OoMFWBHT,  Ain>  WILL  HOT  ■■  Hbu>  to  batb  Vouibd  Onnos 
SvmcmiT  TO  DnqujALiFr  Hm  on  a  ohaDei^  for  osnso^  where  he  statsi 
on  hie  voir  din  that,  from  having  heard  a  pert  of  the  eridenoe  hef or»  the 
eiamining  oonrt,  he  hae  formed  a  partial  opinion  as  to  the  goilt  or  iaao- 
eenoe  of  the  aoonsed  which,  thoogh  it  "mi|j^t''  to  eome  extent,  he  dosi 
not  think  would  faiiiaenoe  his  Terdiot;  if  he  etates^  fartiier,  that  he  hsi 
no  fixed  opinion  in  the  oaee  that  would  *«<*"*»it^  his  Tsrdiok    Jfoaroe  ▼. 

4  Jvbob's  RzFUsnD  Opiniov  tbat  Ddiniiajit  n  or  Bad  CBARiona  n 
HOT  NnoiSBAULr  Oboohd  or  Ddqoaliixoatioh.  And  certainly  en  ei- 
prsesion  to  that  eflfoot,  made  Jooolsrly  before  trial,  and  not  in  referenof 
to  the  oaee  on  which  the  defendant  is  to  be  tried,  wiU  not  dieqvalif y  him. 
Otherwise,  bad  men  ooold  never  be  tried  forwent  of  qualified  juron.  Id. 

8.  OoMFBomaaViBDior— What  Dott  hot  OoRBmoTBt  Seafutsof  thisoma 
id. 


Indkz.  839 

&  ▼«Bi>fCT  Aoinmr  PRnomni  should  tm  Ssr  Abii«  in  »  orimliial  aetun, 
whero  be  ii  cbargiBd  with  iii>  UMlt  to  eoamiit  nmrdflr,  aad  Is  on  trial, 
and  a  regular  juror  who  was  attending  oonrt^  bnt  wae  not  aittnig  in  the 
eaee,  aaid  to  one  of  the  eitting  Jnron  thai  he  gneaMd  defendant  waa  a 
hard  oaae;  that  lie  had  heard  tiiat  when  defendant  waa  in  the  book  bnai- 
neaa  at  the  eooth  a  doctor  refnaed  to  take  a  book  aabeeiibed  for  becanie 
it  waa  not  boond  aooording  to  the  oontraeti  and  that  defendant  drew  two 
piatola  and  threatened  to  blow  the  dootor'a  braina  ont  if  he  did  not  take 
it.    SkU4  V.  Amirewt^  503. 

7.  It  n  Junoa'a  Duty  hot  to  Allow  Hniwi.F  to  Beam  Oiunma4Ti03rt 
eonoeming  the  caae  he  ia  aitting  in»  and  if  it  cannot  otberwiae  be  done, 
he  ahould  inform  the  partiee  preeent  that  he  ia  a  jnror  aittilig  in  the  eaae, 
and  requeet  them  not  to  oonyerae  abont  the  matter.    Id. 

A  JuBOB  w^  SnooND  CoonN  or  Aooumx  Hue  waa  not  known  to  either 
nntil  the  caae  waa  being  argoed.  The  defendant  pleaded  inaanity,  and 
endeavored  to  prove  that  it  waa  hereditary  in  the  family.  It  waa  held 
that  though  it  waa  a  proper  niatter  to  be  addreaaed  to  the  diacretion  of 
the  court  if  brought  to  ita  notice  in  proper  aeaaon,  it  waa  not  a  diaqnalifi- 
cation  of  the  juror.  The  peculiar  natore  of  the  defaoae  did  not  altar  the 
rule.    Id. 

IL  JvDoa  SHOULD  HOT  CiO  TO  JuRT-xooM  AtfD  InTBBViBW  JuHT,  and  If  he 
does,  the  judgment  will  be,  for  that  reaaon,  roreraed.  The  proeaedfaga 
of  the  oourt  should  be  open  and  notorious  and  in  the  preaenoa  of  the  par« 
tiea,  so  that,  if  <liaaatitfled,  th^  may  except  in  the  mode  pointed  out  by 
the  law.     CraUree  v.  llaga^bamghf  094. 

Ml  Vkedict  Fomi  d  oh  Amt  Fact  ob  TnLB,  DmarcrLT  Pdt  nr  Imn^  is  con- 
dustve  iu  another  action  between  the  same  partiee  or  their  priries  in 
req^  of  the  aame  fact  or  tiUe.    Old  y.  LaM,  4». 

IL  T6  Makb  Vbbdiot  CoNCLimiTB  ab  to  Avt  Fact  ob  TmM,  it  Is  not  anffi* 
eunt  that  such  fact  or  title  be  merely  put  in  iasne^  but  it  mast  be  tried 
by  the  jury  and  constitute  the  foundation  d  the  Terdiet.  It  mnst  be 
releyant  and  material,  and  if  not  specially  found,  nmst  at  least  hare  been 
necessarily  passed  upon  by  the  jury.    Id, 

m  Obhbbal  Vkbdict  is  LaMRHD  AS  TO  nsOoHOLunvBms  to  suoh  Issuss  as 
neeeesarily  controlled  the  action  of  the  Jury,  and  iHien  upon  one  of  the 
iasuee  the  jury  could  have  found  in  favor  of  a  par^,  and  still  properly 
rendered  a  general  verdict  against  him,  upon  such  issue  the  yerdiot  is 
not  conclusive.    Id, 

m  Ih  AonoH  05  Account,  where  statute  of  franda  is  relied  upon  as  a  de- 
fense, a  general  verdict  in  the  words,  "We,  the  jury,  find  for  the  plain* 
tiff  John  Smith,"  is  sufficient  to  authorise  a  judgment  for  the  amount  in 
oontroversy.     Warrtn  v.  Smith,  116. 

ASBIONMXNTS  lOB  BbNUIT  OF  OBBDnOBfl^  5;  AUGTIOirS,  1;  COHTBACTII,  8; 

Obdokal  Law,  10;  Bvnxnroi^  5;  Ihsubahgi,  5;  Ihtouoaxion,  2;  Mu- 


JUSmOBB  OF  THB  FEAGK 

L  FtiAiHNos  nr  Junms'  Oousn  mm  bb  Cobsxbubd  wrra  Gbbat  Lib- 
Bbalrt,  aad  if  suiBoisnt  faota  ara  stated  to  show  the  nnture  of  the  claim 
«ff  dslenso  relied  upon,  nothing  further  is  required.    To  authorise  the  re- 


8M  Im> 


«f  »  JadgBMsk  far  drfteti  ia  tha  glMfia^  tt»  drfteti 


1  Aonov  WILL  Ln  oh  Judombiit.  ORAano  or  Juriob'  OoraEr  in  OhII- 
foiBiai  CTeii  when  tiw  tbiM  wilihai  wliieh  an  coBeeation  oonld  be  wned  «■ 

fMb  JttdflnMBt  hM  eXMTWL  HidflBMUfei  bciltt  OQOtnMSfei  WlUlill  tlM 

l^g  of  iiio  Ml  ooBleniBg  on  jutiee's  ooojli  jariodiotioB 

Haiti.    Id. 

LANBLOBD  AIR)  TBHAST. 

1.  Wmau  LxAn  OoHTAoni  OoTBum  10  Fat  Ban;  iiw  1a«M  ii  hMm 
tbarof or,  Boiwitbttudiog  tlM  fMi  tiiat  bo  hM  iH^ 
Itmot  hM  Moeptod  rent  from  tho  ■■rfgnon     iSoAy  t.  IfeOi^  SlL 

1  8uBaE!a>KR  D  Ytmldtsq  ur  of  an  Mtito  lor  lifo  or  70011  to  him  who  bM 
the  immediate  eitate  in  rorvnlaL  Fnol  teatiBoiqr  is  not  admiMiMie  to 
prore  a  oiirrendar.    IdL 

t.  Aauavmm  or  LBin  mat  DnoBABoa  Hiimf.F  imoit  All  Liahlrt  for 
oabeeqnent  hroaoheo  of  tiie  oovmianta  tboroof  bj  ^r^ff'^^  oror  to  a  bo(g- 
gar,  to  a  married  woman,  to  a  prtaoner,  or  to  a  person  loKfing  the  atafte 
proTided  the  aangnment  be  ezeonted  belore  bio  doparton^  and  ovin 
tboogb  it  be  made  for  th'^  ezpreoa  porpooe  of  avoiding  bia  unpm  ■Iflllj. 
and  a  prominm  be  given  m  an  indnoimient  to  aeoept  the  trinafnr  Mb»> 
JMT.  A%€*mcm481. 

8m  MoRTQAon^  21;  Tazaitok,  21 

LABCENT. 
8m  CsmnfAL  Law,  231 

801  DcwiBy  4;  Laitdlobd  Ain>  Tbcamt;  MonoAoa^  SI. 

LEVY. 
8m  Bmboutkmw;  Taxation,  tt. 

UBEL 

L  Acnox  ton  Ldbl  mat  bb  SovrAiVBD  for  words  pobliihed  which  fmd  to 
bring  tiie  plaintiff  ioto  pablio  hatred,  ooctempt^  or  ridienk^  oven  thoqg^ 
the  oame  worda  spoken  woold  not  bavo  been  actionable.  Lmukig  ▼. 
OarpeiUer,  281. 

L  PiTBLiOATioN  ooMCBBNiNO  Ck>uBT  Ck>MKianoirBE  u  IiiBiL0U%  wlimiithM 
a  natoral  tendency  to  diminieh  pablio  oonfidenM  in  his  official  integrity, 
and  tbna  to  injure  him  in  the  bnsineH  of  his  offiM;  m  ^diero  ho  is  aoonae<! 
of  being  "a  fit  tool  and  toady  of  othen^  and  whatever  he  nd^t  do  in 
the  future,  the  pa^  wonld  warrant  the  depriving  him  of  his  office."  Id. 
I'TJBUGATIOK  IS  L1BBLOU8  wboro  it  is  made  malioiously,  and  statM  that 
defendant  obstinately  retained  in  hia  hands,  withont  jnst  canse^  funds  of 
the  ofanroh  which  he  received  m  its  treasurer,  after  every  cpportuBity 
had  been  exhanated  to  indnm  him  honestly  to  pay  it  over.  BcU  ▼*  Fm^ 
49. 
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C  llAUOioini  IvnoiT  b  If MBHunr  Taommamn  nr  CUm  «i 
Ldb*.    /<i. 

A.  Mauqkxjb  IimHT  m  PmnjaHuro  Lzbbl  mat  be  InsBBSD  from  ImI 
tiiat  tfaia  dalunatory  matter  poUiahad  is  falae.    Id, 

6w  SfiPivoi  ov  MAUdomi  IimirT  mat  bb  Rkbutxsd  akd  Bbmotsd  npoo 
Hm  groond  of  priTil^ged  cofnnwiniratiop;  but  it  miutt  appear:  1.  That 
tfaa  par^  bad  a  i%ht  or  waa  vndar  ■ome  obligation  to  gira  tfaa  inlomft- 
tkm  wfaioh  waa  beUered  to  bo  tmo;  2.  Tbo  mode  and  style  of  oommoai- 
tlen  most  not  oontaia  iatrinaie  eridenoe  of  malicions  intnt^  orer  and 
abofe  wbat  ia  leaeonibly  neoessaiy  in  oonysyiog  the  Information;  S.  It 
amst  be  fne  from  attandantoixoamstanoes  showing  aiaUdflaaintaBtb    iUL 

IJBN& 

!•  HcvsBovlfaaBinifiLiiHBaQiinBBDioBBFiUDivBiiooBMi^OMnB 
need  not  set  oat  the  ftams  of  tiw  aoooont^  a  gsnoral  stat—ent  of  the  de- 
■andp  dmsiiig  its  natars  and  oharaeter*  beiqg  intBriiBti  Brmmtm  ▼. 
AsBSfly^  507. 

&  MMHAvnf ■  l4Br  B  vof  Waitxd  hob  fkwfM'niD  bj  MHufaig  an  attaoh- 
■MBt  to  be  iasnsd  and  levisd  npon  tiw  property  of  the  debtor  to  ssenre 
the  same  dewiandi  as  the  remediee  are  onmnUtire  and  may  be  pmsoed  at 
the  same  time.  In  oaae^  hoverer,  of  an  attempt  to  poxsae  them  in  sep- 
arate aetion%  the  party  might  be  pat  to  bis  eleetiony  bat  it  ia  no  defease 
to  an  action  to  oaf oroe  the  lien,  that  in  a  prerioas  salt  for  the  saaie  debt 
an  attachment  waa  issoed  and  leried  npon  the  property  of  the  debtor, 
espeoiaUy  where  saoh  sait  was  dismissed,  and  aotUng  rsaliMd  by  the 
attaohment.    Id* 

&  Ukdkr  VnonoA  Codb  Rxlatino  to  MaoHAHioB'  Lnm  on  baildinga^  and 
providing  that  the  lien  shall  not  be  in  foroe  more  than  six  months  from 
the  time  when  the  money,  or  the  last  installment  thereof  ahall  beoome 
payable,  nnless  aetUm  to  enf oroe  the  lien  shall  have  been  oommeaoed 
within  the  said  six  months,  the  meohanio  or  his  assignee  may  begin  an 
aotion  for  previoos  installments  before  the  last  beoomes  due,  and  when 
other  installments  beoome  dne  pending  the  snit  the  ooort  may  decree 
payment  of  aU  installments  dne  at  the  time  of  the  rendition  of  the  de- 
cree, and  therein  provide  for  the  payment  of  installments  thereafter  to 
beoome  dne.    laefjfe  t.  BoatiaaB,  189. 

4.  AssioNEB  or  MaoBAxncfs  Lnv  snooeeds  to  aU  the  rights  of  the  meohania 
/(i. 

ft.  Whbkc  tujebb  abb  Oomruonvo  Oladb  to  Pbiobitt  of  payment  out  of 
the  proceeds  of  a  boose  and  lot  about  to  be  sold  to  satisfy  liens  npon  it, 
the  court  should  determine  the  priorities  before  decreeing  the  sale,  and 
it  is  not  sufficient  that  the  fond  be  directed  to  be  paid  into  court  and  the 
priorities  determined  afterwards.    Id* 

Bee  IkywBB,  1,  18,  Us  Gctabdiax  akd  Wabd^  1;  JunQMBin^  8;  Vbbimb 

AND  Vbndb]^  3, 

LIMrrATIOK& 
See  Atatdtb  or  LniirAnoji& 

MAILa. 
See  Patmbbt. 
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of  a  JudgiiMiit  for  drfwti  in  tfao  plMfingi^  tba  daieeti 
of  •honld  bendk  M  wtraoakmlated  toaUtiid  tiwadyonoporfy. 


1  Aonov  WILL  Ln  dm  Judombiit.  Obtainsd  or  Jxnrnaaf  OomEr  in  OUi- 
foniai  oren  when  the  tbno  witbiii  which  an  ezeoatioa  oonld  be  ioniod  cm 
Moh  Judgment  hu  ozpared,  jndgmonti  being  oootneti  within  the  manii- 
hut  of  ^JM*  set  oonf erring  on  InetMe'e  <Mw,rt#  joriidiotioB  oter  f^*5ff>T  on 
eontneti^  where  theamonnt  indispntedoei  noiezoeed  the  oonetitntlonel 
Umiti.    Id. 

LANBLOBD  AXD  TBHAST. 

1.  Whsu  LxAn  OoNTAiirs  OomrAXT  10  Pat  Ban;  the  laoeoe  ie  liable 
therefor,  notwithetanding  the  laet  tiiat  he  hae  eerijned  the  1eeee»  and  the 
leeeor  hae  aooepted  lent  from  the  laeignee     iSoAy  ▼.  Wdb,  fSX 

t,  SuBRENDiR  D  YiSLDDO  uv  of  an  oftate  lor  life  or  yeeie  to  him  who  bee 
the  immediate  eetate  in  reretiion.  FkoI  teetimony  ia  not  admiMibUi  to 
prove  a  earrender.    Id. 

t.  AflnoNn  OP  LBin  mat  DnoBABoa  Hiimf.T  imoit  All  Liahlrt  for 
■abeeqnent  breaoheo  of  the  oorenanti  thereof  bj  awigning  ofer  to  a  beg- 
gar, to  a  married  woman,  to  a  prieoner,  or  to  a  peraon  leaiving  the  atete 
proTided  the  aangnment  be  ezecnted  before  hia  departore^  and  even 
thoagb  it  be  made  for  th''  ezprees  porpoae  of  aroiding  hie  raq^ounbiHly, 
and  a  preminm  be  giTen  aa  an  indnoimient  to  aooept  the  tranefnr     Mm' 

See  MoRTGAon^  21;  Tazatiok,  21 

LAECENY. 
Bee  Csmnf  AL  Law,  2X 

Set  D6WB»  4|  LaiTDLOBD  AND  TbcANT;  MOBXOAfll^  fL 

LBVY. 
See  Bmboutkmw;  Tazatior,  tt. 

UBEL 

L  Acnox  ton  Libel  mat  be  SimrAiirKD  for  worda  pnbliahed  whidi  tnd  to 
bring  the  plaintiff  into  public  hatred,  contempt,  or  ridioole,  even  ttavg^ 
the  aame  worda  apoken  wonld  not  have  been  actionable.    Lmukig  ▼. 

L  PiTBLiOATioN  ooNGEBNiNO  OouBT  Ck>MKianoirBE  u  LiBiUN7%  whflnithaa 
a  natural  tendency  to  diminiah  public  oonfidenoe  in  hie  official  integrity, 
and  thua  to  injure  him  in  the  buaineaa  of  hia  office;  aa  where  he  ta  eoonae<! 
of  being  "a  fit  tool  and  toady  of  othera,  and  whatever  he  mi^t  do  in 
the  future,  the  pa^  would  warrant  the  depriving  him  ol  hia  office."  Id. 
luBUGATioN  IS  L1BBLOU8  where  it  ia  made  malicioualy,  and  atataa  that 
defendant  obatinatdy  retained  in  hia  handa,  withont  jnat  canaa^  fonds  d 
the  church  which  he  received  aa  ita  treaanrer,  after  every  oppcrtoBity 
had  been  exhaoated  to  induce  him  honeatly  to  pay  it  over.  Aft  ▼•  Fmr^ 
48. 
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An  llAUOioini  IvnoiT  m  If MBHunr  broumniT  nr  Oiaom  «i 
Ldb*.    ItL 

6b  MAUQKxm  ImHT  nr  PuBuniuro  LmL  mat  be  Ihibbbbd  from  ImI 
tiiat  tfaia  dtfumtory  matter  poUiahad  is  falae.    Id, 

•.  SfiPivoi  ov  MAUdomi  ImRT  mat  sb  Rkbutxsd  akd  Bbmotsd  npoo 
tiia  groond  ol  ptml^ged  cofniminicatian;  but  it  miutt  appear:  1.  Thai 
tiia  perfy  bad  a  i%ht  or  was  imdar  ■ome  obligation  to  gifa  tba  inlomft- 
tkm  wbieh  waa  beUered  to  bo  tme;  2.  Tbo  mode  and  style  of  oommoai* 
tlen  amst  Bot  ccBtain  JBtnnno  erideiioe  of  maliciom  intaot^  over  and 
abofo  idiat  ia  leaeonibly  neoessaiy  in  oonv^ying  the  lafbtmatien;  S.  It 
amst  be  free  from  attHidant  cironmstanoes  showing  naUoiooa  intsntb    U» 

JJSR8. 

%•  HcVSBOVlfaOBAinKfiLlIHBaQlinBBDlOBBFlUDIvBilOOBMB^OMnB 

need  not  eet  oat  the  ftaais  of  the  aoooont^  a  gsnsnl  atateasit  of  the  de- 
■andp  shesiiig  its  natars  and  flliaraeter»  befatg  sntBeJenti  Brmmtm  ▼. 
AsBMy,  507. 

&  MMHAvnf ■  l4Br  B  vof  Waitxd  hob  Jimu'rau  bj  oanri^g  an  attaoh* 
SMBt  to  be  issued  and  levied  npon  the  pcoperty  of  the  debtor  to  eeenre 
the  same  demandi  as  the  remediee  are  oonraUtive  and  may  be  puxsoed  at 
the  same  time.  In  oaee^  bowoTer,  of  an  attempt  to  poisae  tbem  in  eep- 
acate  aetion%  the  party  might  be  pat  to  hie  eleetiony  bat  it  ia  no  defease 
to  an  aotion  to  oof oroe  the  lien,  that  in  a  prerioae  soit  for  the  eame  debt 
an  attachment  was  issaed  and  leried  npon  the  property  of  the  debtor, 
espeoially  where  each  soit  was  dismissed,  and  aotfaittg  rsaliMd  by  the 
attaohmenta    Id* 

&  Ukpkr  VnonfiA  Codb  Rxlatino  to  Miohanigb'  Lmn  on  baildings^  and 
providing  that  the  lien  shall  not  be  in  f  oroe  more  than  six  months  from 
the  time  when  the  money,  or  the  last  installment  thereof  ahall  beoome 
payable,  onless  aotion  to  enf oroe  the  lien  shall  hare  been  oommenoed 
within  the  said  six  months,  the  meohanio  or  his  assignee  may  begin  an 
aotion  for  preTioos  installments  before  the  last  beoomes  due,  and  when 
other  installments  beoome  dne  pending  the  snit  the  ooort  may  decree 
payment  of  aU  instsllments  due  at  the  time  of  the  rendition  of  the  de- 
cree, and  therein  provide  for  the  payment  of  installments  thereafter  to 
beoome  dne.    laefjfe  v.  Bouieux,  189. 

A.  Assign EB  or  MBOHAxnfs  Ljbb  snooeeds  to  all  the  rights  of  the  meohania 
Id, 

ft.  Whkkb  TiUKB  ABB  OoBfuoiQro  Olaimb  TO  Pbiobitt  of  payment  oat  of 
the  proceeds  of  a  hoase  and  lot  abont  to  be  sold  to  satisfy  liens  npon  it, 
the  court  should  determine  the  priorities  before  decreeing  the  sale,  and 
it  is  not  sofficient  that  the  fond  be  directed  to  be  paid  into  ooort  and  the 
priorities  determined  afterwards.    Id* 

Bee  OowBB,  I,  li,  14;  Ocabdzab  and  Wabo^  1;  Jdiwmbmi%  S;  Vbbbob 

AVD  Vbndbi^  3L 

LiMrrATiaN& 

See  ArATDTB  or  hnauxtOKK 

MAILa. 
See  Patmbbt. 


Si3  Ihdkx. 

MAINTENANCE. 
Pabt/t  a  vor  Chamoabu  wtni  MjoimiiAVOBbaanMhehMpBrrhMniliii 
intatwl  «f  A  iHMJAfandant  In  a  salt.     T%oiii]ifM  ▼.  IfoEnM^ 

HAUaOUS  MISCHIEF. 
8m  CaxMJSAL  Law,  25w 

MAUaOUS  FBOSECUnON. 
8m  ARAomuimy  i. 

MANSLAUGHTER. 
8m  Crimdial  Law,  \% 

MARRIAGE  AND  DIVORCK 

Wdb  b  8vi  Jinnr^  ia  to  Suit  iob  Dtvobc^  and  may,  witluNit  hh  c 
oliMga  bar  hudlMad  with  the  real  iralne  of  the  eenrioM  of  other 
immtmrj  1^  her  in  the  oendnct  of  the  eoit    Sjtranberrjf  ▼.  Merk^  6S7. 

Sm  Iwahct. 

MARRIAGE  SEriLEMENTa 
Sm  B«17X7T»  4}  HuiBAND  AND  WiFB,  1;  TRusn  A2n>  T&unxji  I. 

MARRIED  WOMEN. 
L  ifA»»«n  Womv  AMM  CoMPsnuiT  TO  Atfbab  dt  Cotbt  as  litigantib  and 
while  tiiey  haTO  the  priTilege  of  eo  appearing,  and  are  aometimM  under 
legal  obligation  to  m  appear,  the  oourta  are  obliged  to  apply  to  them  tha 
ralea  they  apply  to  other  partiea  litigating  thei^righta  in  the 


1  Texas  Btsatara,  or  Cxbtain  CAflia»  ImpoaM  npon  the  eoorta  the  dnty  o* 
proteeting  the  aeparate  property  of  married  women  where  the  liability  of 
anoh  property  to  be  taken  in  ezeoation  ia  in  question.  Bat  beyond  tha 
reqnirementa  of  the  atatnte  the  oourta  oannot  go  to  extend  protection  to 
partiM  who  appear  aa  litiganta,  and  who  are  preanmed,  in  each  particular 
caae^  to  be  able  to  aaMrt  and  defend  their  r^hta.    Id. 

S.  Undkr  Alakama  Statute  Relatino  to  Separate  Ebtates  of  married 
women,  if  a  life  tnteraat  in  aUvM  ia  conreyed  to  a  wife,  auch  interaat 
beoomaa  her  Mparate  eatate,  and  doea  not  paaa  to  her  hnaband  by  rirtoa 
of  hie  Teated  interaat  in  the  remainder.  Jn  anch  caae^  there  can  ba  no 
merger  of  the  life  eatate  in  the  remainder.    Ooade  ▼.  Longmirt,  909. 

i.  PBOOEED0  Abudtg  iBOM  Sale  OF  Wdte's  Sole  avd  Sepa&ate  Prqpott 
ABE  TO  BE  Rbgabded  a8  hbb  Sbpabatb  Ebttate.  So  are  landa  purchased 
with  anoh  proeeeda,  and  they  are  anbjeot  to  the  aame  rulM  aa  was  thf 
original  aetata  before  it  waa  aold  and  oonTerted  into  a  different  apecies  of 
property.    Grhpatrids  v.  B^fbrd,  S68. 

f.  As  to  Wite'8  Sole  and  Sepabatb  Pbopebtt,  She  will  be  Considbbkd 
IB  EgnmT  A8  Feme  Sole,  with  fcdl  power  to  make  diapoeition  of  i^  ia 
any  mode  ahe  chooaM  to  adopt.    Id. 

4.  Pbopbrtt  mat  be  Pitbchased  wim  PBomror  of  Wmfs  Separate  Ea- 
TATE  and  put  into  huaband*a  poaaeaaion  under  droomatanoM  MffiHent  ta 


Index.  843 

raiM  Hm  pramnptioii  that  the  wife  intended  it  to  be  a  gift  to  the  hoe- 
bttd,  and  not  tiiat  he  ehonld  hold  it  as  her  trnstee.  Bat  nnkv  there  ie 
lomeihing  from  whidi  each  a  gift  can  be  inferred,  a  court  of  equity  will 
mtorpoee  to  ptoteo*  her  separate  estate  against  his  creditors.     Id. 

T.  Htobahd  b  KacnsABT  Pabtt  to  Wuh'a  Bill  to  Exjoim  Sat.r  op  hu 
SoLK  AND  SiPARATi  Pboi'RRTt  by  hnsliand*s  creilitont.  LLis  appearance 
M  the  next  friend  of  his  wife  is  not  sufficient.  She  ought  to  sue  as  sols 
plaintiif  by  her  nest  friend,  and  make  her  husband  a  party  defendant,  for 
he  may  contest  that  it  is  her  separate  property,  and  the  claim  may  be  in- 
oompatible  with  his  marital  ri^ts.    U. 

flee  CoKBTiTUTXOHia  Law,  9;  Domxoili;  Dowse;  HoMnnaDfl;  Hubbaiid  /xv 
Wm;  Invamct;  Mabeiao»  and  DnroncB;  Pabdit  and  Cuild,  4;  Pa»- 

TRIONy  4. 

MASTER  AND  SERVANT. 

t.   MaBTER  is  not   IoABLB  fOE  ACXB  OV   SSBTANT  WiLLFULLT  AND  InTIN- 

tionallt  Done  without  command  or  authority.    Coat  t.  £eaAey,  825. 
IL  Doctrine  that  Seetant  oajtnot  Reoovee  of  Mastee  for  oonsequencee 
of  fellow-scnrant  s  negligence,  is  not  applicable  to  a  case  where  the  re- 
spective situations  of  the  seryanto  allow  no  opportunity  for  the  ezertioo 
of  a  mntnal  influence  upon  each  other's  carefulness.    Cooper  v.  MuUm^ 

638L 

See  Ckmiunf  Caebieb8,  13;  Ceimznal  Law,  23. 

UECHANICS'  LIENa 
See  Lbna. 

MEMORANDUM. 
See  PAETmov,  7. 

MERGER. 
See  Mabeiid  Women,  S. 

MINERALS. 

1.  Ymamtoa  or  Mining  Claim  Taken  withovt  Riteebnce  to  Mintno 
Rules  u  SumoiENT  to  maintain  an  action,  as  against  one  entering  by 
no  better  title.  This  possession  need  not  be  evidenced  by  actual  iuclos- 
urea.  If  tiie  ground  is  included  within  distinct,  visible,  and  notorious 
boondaries,  and  the  party  in  possession  is  wwking  a  portion  of  the  ground 
within  those  boundaries,  this  is  enough,  as  against  one  entering  without 
title.     Engfith  v.  Jotinaon,  674. 

t.  Taking  up  ov  Mineeal  Land  in  Puesuancs  of  Mining  RtouLATfONs 
ov  ViolNAOE  gives  possessory  title  to  the  daima;  but  possession  not  taken 
in  pursuance  of  the^  rules  will  also  be  good,  as  against  one  not  taking 
possession  In  accordance  with  the  rules,  but  merely  coming  upon  the 
premises  in  the  same  manner  as  the  prior  possessor.  The  actual  prior 
possession  of  the  first  occupant  is  better  than  the  subsequent  possession 
of  the  last,    id, 

I.   Aon  USVALLT  y^f^i'^M*^  BT  OWNEES  OV  MiNINO  ClAIM»  AEE  ONLY  ACTi 

Rbqvieed  as  evidence  of  the  possessbn  of  such  dainu.    A  miner  is  not 
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«zp«eted  to  mldd  on  his  oUim,  nor  to  boild  on  it»  nor  to  ooltmto  tk» 
gromid,  nor  to  inolote  it;  wad  bo  may  bo  in  powtwion  of  it  by  himMlf,  or 
tbrongb  bit  agmts  or  MrvantL  Qoing  on  the  latd  to  work  it»  or  doiq§ 
work  in  proximity  uid  in  direot  rebition  to  tho  oUinit  for  tlie  pnipooo  cf 
OKtrtoting  or  preporing  to  oztnot  minonlo  from  it^  or  otarting  a  tunnel 
at  a  oooAderablo  diituioo  oB  to  mn  into  the  cbim,  is  a  ponession  of  tho 
olaim.    Id, 

L  PotSMnoM  09  Pabt  09  Mdhho  Claim  bt  Ora  Rvtbrivo  xtvi>wr  Wbiv- 
Tnr  Claim  or  oolor  of  titio  io  poneaiioe  of  tho  wbolo  daim  doMiibed  In 
tho  paper,  exoept  eo  against  the  tme  owner  or  a  prior  oooapant.    hL 

K  POMBnov  Tlamxs  ion  Mixing  Pubposib  or  Claim  Disxisctlt  Dehsi^ 
bj  phjiioal  marks  embraoes  the  whole  of  sooh  olainit  althoogh  the  aotoal 
oooapancj  or  work  done  be  only  on  or  of  a  part,  and  though  the  party 
does  not  entor  in  aooordanoe  with  mining  nlea,  or  nnder  a  paper  titles 
Id. 

t,  Ruui  BBQinnnra  Sraior  UnmBrMmuaaa  of  Pomdmbio  Pedis  in  oaae  et 
agfionltiual  Unds  does  not  apply  to  mining  okims.    Id. 

7.  MivKR  Takuo  up  Mobs  Gbouvd  tbav  Buub  of  VioyAOB  Allow 
aoqnires  no  title  to  the  ezoess,  as  against  any  one  who  con^lies  with  tho 
]aw%  and  takes  up  each  ezoess  in  aooordanoe  with  them.    Id, 

1.  Failvbb  to  RaooBD  Mdono  Claim  sobs  bot  Atoid  It,  in  the 
of  any  nuning  mle  declaring  that  it  shall  baTo  that  effiMit^  as 
snbseqnent  entry  and  looation  in  due  form,  when  aotoal  possesnon  is 
taken  and  kept  by  the  claimant.    Id,  i 

9l  linrBBg  HATB  AuTHOBirr  to  Pbbksbibb  Bulbs  Gofbbbibo  Ao^ounmm 
and  diTOstitQre  of  titles  to  mining  daims  and  their  extent^  sabieot  onU 
to  the  general  laws  of  the  state.    Id, 

lOi  Pabtt  nv  PoasBBBiON  OF  Small  IkAOT  OF  MimEBAL  Land  with  danMckid 
limits  is,  in  tiie  absenoe  of  any  proof  that  his  daim  thereto  is  opposed  to 
the  local  mles,  presumed  to  tie  rightly  in  possession.    Id, 

11.  BziBACr  IBOM  OB  SlBOLB  CLAUSB  OF  BoOK  OF  MlMIHO  BULBB  OF  I>B^ 

SBiOT  oannot  be  given  in  evidence  withont  prodncing  the  whole  of  tho 
Tnles  in  the  book,  where  it  is  necessary  to  a  fair  nnderstanding  of  any 
one  part  that  the  whde  shall  be  inspected.    Id. 

12.  PlIDB  LOOAXOB  OF  QVABTB   LoDB  18  NOT  OOHFABBD  TO   SOUD  QlTABa 

aotaally  imboflded  in  the  bed-rock,  bot  is  entitled  to  loose  and  daeon- 
posed  quarts  whidi  has  broken  off  from  the  top  of  the  ledge^  and  falkn 
away  from  it^  bat  in  which  the  general  formation  of  the  Mge  can  still  be 
traoedi  and  iHiother  the  loose  qnarts  is  npon  or  beneath  the  sorfaee  is 
unmatsriaL    Brown\\'49S'66Qw»HiIf.Co,^4ldS, 

15.  CuflrroM  of  Minbbs  n  Bhutled  to  Obbat,  if  hot  CoBTBOLLiBa^ 
Wbiqht.    Id, 

U.  CuaroM  dv  Othbb  Mdubo  Dibtbzoib  mat  bb  Admubblb  vbmb  Somb 
CntcuMSTAvcBa,  it  seems.    Id, 

16,  Limits  of  Mnmro  Claim  must  bb  Dshnbd  in  Somb  Wat  before  the 
possessMHi  of  or  working  npon  part  of  it  will  give  possession  to  any  more 
than  thA  pert  so  possessed  or  worked.  Bat  when  the  daim  ia  defined, 
and  tho  party  enters  in  porsoanoe  of  mining  rales  and  cnstoms,  the  poe- 
sesaion  of  part  is  the  posssssion  of  tho  entire  daim.  ^ittiasotl  ▼•  Frkal, 
607. 
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ttie  poMMiian  of  a  part;  m  agmiiut  any  one  Imt  tba  tma  owner  or  prior 
oconpaat;  is  tiie  poeae— ion  of  the  entire  claim  deacribed  by  the  paper, 
alUum^  the  paper  do  not  convey  the  title.  A  third  person  wonld  have 
no  right  to  invade  the  poaaearion  of  the  party  taking  it  under  aneh  cir- 
cnmatanoea,  and  aet  np,  aa  againat  him,  ontatanding  title  in  a  atranger, 
with  which  ha  had  no  connection.    Id, 

17.  Ertrt  or  TRAMBm  or  Mnroro  Claim  in  Book  <Kr  Momo  RMxmna 
m  not  admiaaible  aa  primary  evidence  of  aaoh  tmafer,  tbara  appearing 
no  mining  regulation  making  it  aaoh  evidaBoa.  Bat  aneh  entry  may  be 
admiaaible  to  ahow  compliance  wifli  tha  mlea  of  the  nmiiiig  distrirl^  and 
«f  tha  mla  raqniring  andi  traaaJHr  to  be  leoordad.    /d. 

4lw  Jmwiiiwioiff  BT  Whicb  Mnmro  Gladis  ari  Hbld  xb  Riovlazid  and 
Bdihsd  bt  Vsmom  and  looal  and  conventional  mlea;  and  tha  "aetoal 
paaMarion  "  which  ia  applied  to  agriooltnral  laada^  and  whkk  ia  vndar- 
atood  to  ba  n  jioMMtlo  peA,  ia  not  leqvired  in  caaa  of  a  miniag  dair^  la 
cvdv  t»  give  a  ri|^t  of  aetioa  for  tha  invaaion  of  it    id, 

lONOBa 
Sea  GvABiOAV  Mm  Wabd;  Ihtabci; 


1.  IkiT  lUuvwiLL  BB  OaAmsD  laoM  Mbraxbab  lobaAa 

ImesBOiiBBT  ia  aataHiahad  in  Georgia  by  repeated  ad jodioatiom  aad  alaa 
by  atatate.    Ltuaa  ▼.  LmeoM,  648. 

%  Monojr  to  Sbt  Junra  Ybbtoot  and  BMnaoAxm  Oabb  ia  eqoivalenft  to  a 
motioa  for  a  new  trial,  giving  the  coart  the  aame  power  over  the  vardiet 
aad  ia  therefore  a  proper  remedy  for  ndetake  in  the  veidiet.    Id, 

iL  Wamr  Bbubt  n  Souoht  ibom  Pubghasb  Madb  vraa  MnvAKB  or  Law 
aa  to  the  eflhot  of  a  decree  rendered  in  another  aotioD,  the  ordinary  rolee 
ae  to  *^***^^  of  law  will  apply,  and  coorta  of  eqoity  will  seldom  grant 
raUefinaaeheaeea.    Ooodenowr.  Ewer^lM, 

4.  1EQ0IIT  WILL  BOV  BbLIBVB  VBOK  MlBTABB  OV  LaW,   IB  IbBIFBIIMPIT 

AcnoB  brought  therefor,  nnleaa  apeeial  ciraaiiiatanca%  aneh  aa  nndne 
inflnence^  miarepraientation,  or  misplaced  confidence  are  shown.    Bogg§ 
V.  Femlar,  661. 
'8ee  Vqiam,  2,  8;  IfoaTOAGBB,  36^  88;  Nbootiablb  Ibwbumbbtij^  16;  9rAiw 
VTB  or  LmiTATiONa,  8^  6,  7, 18^  14;  Vbbdob  abi>  VBBiMa^  1, 8L 

MORE  OR  LB8&  ^ 
See  TsBiNm  and  Vxndbi,  1,  % 


MORTGAGES. 

JL  DBBDbBOOTBDBrHvBBANDANDWxnToGaAB«BB»whoeieeateaabQad 

to  reeoavey  to  them,  upon  the  payment  of  certain  notea  held  by  him 

agdaet  them,  i%  in  legal  effect^  only  a  mortgage  to  aaeoie  the  paymaat  el 

the  amount  ci  the  notea.    HoEDfer  v.  Dear,  89. 

•i  Pabol  Btidbbcb  n  AwmwiBr.B  to  Show  tsat  Oobtbtabob  oa  Am»b- 

abeolnteeaitsfacewaa  mtendedaaaauirtgage.    Mtmmr.  Skt^ 

4tL 
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S.  WmaoMamn  BaoAunD  d  (ULDOBmA  as  Mbib  Baonart,  and  Mi  as  » 
eoBT«jiDMTMting  in  tfao  mortgagee  aayeefcete  in  tiw  landy  either  beinv 
er  after  condition  ImlMn*    Jci* 

4b  MoKraAOB  WAS  BaoAXSBD  at  OoMMOii  Law  as  CoinrxTAirci  of  OoinM 
TioiiAii  Ebtaii^  and  npon  hreaoh  of  its  oonditJona  the  estate  beoaaar 
abeolnte;  bat  to  reliere  the  haidihip  of  this  role,  coorts  of  equity  gKw- 
to  the  mortgagor  a  i^ght  to  redeem,  npon  payment  of  the  debt  eecored> 
within  a  reasonahls  time.    Ooodflnow  ▼.  Jbner,  640. 

ib  bf  GALOOUriA,  MOBfOAOl  n  vox  BBGAJtDKD  AS  OOVTKTAHCB  Teeting  ^ 

the  mortgagee  any  intorest  in  the  landy  either  before  or  after  breech  of 
the  oonditioa,  bat  is  oonridered  merely  as  a  aeooiity  operating  upon  ths 
property  only  as  a  Usn  or  inoomhranoe.    Id. 

&   DoCimDIB  TBAT  BlOTTAL  Of  ISSTItUMSaT  m  DgMD  18  OOKCLmiVS  EviDEIIGa 

of  sooh  instrunent  does  not  apply  to  the  reottal  of  a  note  in  a  mortgag* 
given  to  seoore  its  paymsnt    0*Bmmom  ▼.  Mfen,  SSS. 

7«  If  OBTOAQB  OF  FuTUBB  Aooomvn,  which  at  the  time  haTo  no  oTistenoi^  b«i 
oonsist  f4  a  bare  poesibility,  is  merely  an  exeontocy  agreement^  and  doa» 
rot  transfer  the  ownership  in  snch  aoooonts  to  the  mortgagee;  nor  can 
he  "**ii»*^<i»  an  aetion  thereon.  PmtdT*  AdnCr  v.  ifcrffter,  307. 

I.  Msu  PoasmLorr  ob  EzpaOTAHor,  not  ooapled  with  any  intsrsst  in  or 
growing  oat  of  property,  is  not  the  snbjeot  of  sale  or  mortgage.    Id, 

%  UhDKR  CALIFOBiriA  AOT,  TnUI  8UMmUMim.T  AOQVIBKD  BT  IfOBaOAAOB 

ImnuM  TO  Bbhbfit  of  hd  MoBnoAon^  as  mnch  so  as  if  that  title  had 
been  originally  possessed  by  him.    OUmh  t.  Hdher,  448. 

lOl   MOKTQAOOB  IS  BOUHD  BT  KaTVBB  OF  HIS  OOBTBAOr  TO  PBBIBTB  PBOT- 

BBTT  pledged  for  the  paipooes  of  the  seearity,  and,  to  insore  good  faiUr 
and  fair  dealings  he  i%  therefore^  prednded  from  denying  the  oTistence' 
of  the  lien  which  he  has  attempted  to  orsats^  or  from  delsating  its  en- 
forcement against  the  properly  npon  which  it  has  been  pbMsed;  and  those 
claiming  nndsr  him  are  equally  estopped.  Id. 
XL  Pomianojr  btMob!voaobi  di  Caldobhia*  Xaxbb  BTOo»aDnr<KP<hnnB 
or  by  contract  with  him,  may  confer  li^ts  as  against  third  parties^  bat 
thcT  are  independent  and  distinct  from  any  rights  springing  from  the 
mortgage  from  whioh  they  deriTc  no  support.  Jokmmm  ▼.  Skenrntm^ 
481. 

U.  If  OBrOAOBB  OF   TbbM  Dff   PftMBWIOII  IS  BOT  LlABLB  AS  AHIBBBB  ^0» 

the  ^^yvenants  of  the  loaoe  in  Oslif omia.    Id, 

II.  FoSSmSION  UBBBB   MOBTQAOB  DOBS  HOT  AfFBOT  KaTUBB  OF  llOBlOA- 

obb's  Ibtibbbt  in  Oalifomia;  it  does  not  abridge  or  enlarge  Us  iBterost». 
r*  conTcrt  what  wae  perioosly  a  seoori^  into  a  seisin  of  the  freeholdi: 
it  does  not  change  the  relation  of  debtor  and  creditor,  or  impair  tiie  e» 
tate  of  the  mortgagor,  bat  leaves  the  rights  and  interests  of  the  parties 
exactly  as  tbqr  existed  previoosly.    Id. 

IC  AfTBBp'AOQniBBD  VBOYEKFt  MAT  BB  MOBVOAOBD^  ABD  Iv  WILL  BB  SVB- 

mor  TO  IfoBTOAQB  LiBV  if  the  mortgage  deed  be  properly  execated,  ac-^ 
knowledged,  and  recorded,  or  if  posseesion  be  taken  of  the  property,  be- 
fore any  other  lien  has  attached.  Qrtgg  ▼.  San/ordf  7l9l 
Vk  MopTOAOi  OF  FirruBB-AOQviRBD  Pbofbbtt  is  ExBUUTOBTOowmAOt;  an^ 
poseession  of  the  property  is  neoessaiy  that  it  may  become  holdsn  B> 
vMae  of  a  valid  lien  or  pledge  at  common  law.    Id. 
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lu.    UVRiaOOBIXBD  MOUOAOB  OF  FCTUBS-AOQUIRKD  CHATRLS  WITHOUT  .Poil- 

.•moN  OF  Pkopbkit  18  Von\  m  agftimt  ereditai,  nadier  the  ebattel- 
mortgage  act  of  lllinftii.    /d. 

17.  Whbn  Hoktoaos  Sbcvrb  Two  Vcrnt/i,  payablt  •!*  diflRnwit  timM,  if 
the  hat  note  to  faU  duo  ui  nwrigned  hy  th»  boldar,  tlw  nangjMm  Ukm  h 
■nbjeot  totho  riak  ol  the  adequacy  of  the  aecnrity  and  rebjeet  to  the  pay^ 
ment  of  the  note  fint  blling  due.    Wood  ▼.  Trade,  230. 

II.  Whex  Sbtseal  HonB»  Sioubsd  bt  Same  Mobtoaob,  fall  due  at  dif- 
ferent tbnea,  they  moat  be  paid  in  the  order  in  which  they  fall  due,  ex- 
cept where  by  reaaon  of  acme  apedal  eqni^,  equity  girea  a  preference  in 
another  mann^.    Id, 

19l  AaaiQintXKT  of  Dkbt  Sboubsd  bt  Mortoaob,  Bwr  bt  FaboLi  Draws 
AFTER  It  ItoETOAOi^  aa  apportenant  to  the  debt  Byen  the  holder  of  a 
note  payable  to  beaier,  and  tranaferable  by  delivery  withoat  indcne- 
ment^  can  avail  himaelf  of  the  aecnrity  aifofded  by  a  mortgage  exeeated 
to  aecnre  ita  payment^  beoaoae  the  mortgage,  as  an  incident^  will  follow 
the  note  into  the  handa  of  every  bolder.    Perthis  t.  Storm,  72. 

SQL  AaBaaxMSKT  of  Mortoaobb's  Ixtkbebt  in  Land  wrhout  AmainiBirT 
OF  Dbbt  ia  withoat  meaning  or  nae.  The  principal  thing  cannot  take  one 
direotiony  and  that  which  ia  incident  to  it  another  direoticn.  The  prin- 
e^al  thing  alwaya  drawa  with  it  that  which  is  acoeaaory  or  inddentaL  Af. 

fl«  AaSBWEB  OF  MoBTQAOB  Ehtxtlbd  TO  Intxrbst,  whbm.— Where  a  party 
czecntaa  a  mortgage  for  money  loaned,  payable  in  three  years,  with  in- 
tereeti  and  altheaametime  leaaeato  the  mortgagee  the  mortgaged  preni- 
iaea  lor  three  yeara,  the  leaae  referring  to  the  bond  and  mortgage,  and 
atipalating  that  in  caae  the  poaaaaaion  thereunder  ahall  be  qniet  and 
peaceable,  the  mortgagee  will  remit  the  intereat  for  the  three  years,  but  if 
the  poaacaaioM  be  interrupted,  then  the  full  amount  of  principal  and  in- 
tereat ahall  become  due,  and  the  mortgagee  aeaigna  the  mortgage  after 
the  expiration  of  the  leaae^  which  waa  not  recorded,  the  leaaor  having 
previonaly  parted  with  hia  intereat  in  the  prenuaea,  the  aaaignee  ia  enti> 
tied  to  recover  intereat  aoocrding  to  the  terma  of  the  bond  and  mortgage, 
from  the  time  of  notioe  of  the  aaaignment.  Nor  can  auch  leaaee,  by  oon- 
tinning  to  occnpy  the  premiaee  after  the  expiration  of  the  leaae,  ao  renew 
it  in  law  aa  to  prevent  iho  aaaignee  from  enforcing  the  contract  according 
to  ita  tanna.    Perro  v.  Catiro,  444.  . 

St.  Whbrb  Mobtgaob  n  Mapb  to  Two  Pbrbox?8  to  Sbodrb  Fatkbbt  of 
AixvABOBB  Madb  BT  OvB  ONLT,  and  in  a  aettlement  between  the  two, 
tbqr  bajqf  partnera,  it  ia  orally  agreed  that  the  one  who  made  the  ad- 
vaacea  ia  the  owner  of  the  mortgage,  thia  ia  a  anffident  tranafer  of  the 
mortgage  to  enable  the  latter'a  aaaignee  to  maintain  a  aoit  for  the  f ore- 
doanre  of  the  mortgage^  eapecially  where  the  other  partner  ia  made  a 
party,  and  the  decree  will  protect  all  the  partiea.    /d. 

BL  Whbb  Labbs  Whzoh  abb  Subjbot  to  Coiocon  Burdbst  are  add  in 
aeparate  parcda  at  different  timea,  and  the  deeda  recorded  in  the  order 
that  tbqr  are  made,  the  purdiaaera  mnat  contribute  to  the  oomtnon  bur- 
den, in  the  order  of  the  convesrances.     Lyman  v.  Lfpnan,  161. 

Mb  Skrabobr  Vqluhtar&t  Patdio  Monet  Dub  on  Mortqaox,  and  fail- 
iBg  to  take  an  aaaignment  thereof,  but  allowing  it  to  be  canceled  and  dis- 
ihaifed»  cannot  af terward%  and  in  the  abeence  of  fraad,  aoddeat,  or 
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mittaka  of  tme^  ooom  into  a  ooort  of  wpdfy  and  hcva  tiia  rMrtgift 
itatod,  and  hhiinll  Mibrogated  to  the  jof^  of  tiia  mortsageo.    Oi^  v. 
i>M  CTprey,  519. 
W.  PATmvT  Of  Dm  8ioiruB>  bt  MosraAffli  JExxmouiSHas 

widiottt  any  raleaao  from  tha  mort^gigea.    lliib  is  haoviae  a  mortBugo^ 
aq[Bity,  iBtnatedaiooiiqiletelyiiMidaiial  tothadablwliidiit  is 

W.  Iknxnt  Avnot  Law  Dat  or  MoBraAO%  jon  RmmAi^  do  irav 
OBABOi  iiia  lun  of  tiia  mortgsgs.    iVrre  t.  Osriro^  444. 

17.  AvfiBaTTr  of  Lom  ov  Hon  SacuBBD  b\  Mosraaas  is  not 

in  aetion  of  f ocadosara^  as  the  aetion  belongi  to  aqaitaUe  Jorisdietio^ 
tiia  affidavit  baiqf  a  oantion  laqnired  by  ohaaaery  in  p^rmittinga 
ol  Jnrisdiotion  from  the  court  of  law  to  equity.    0*3am»m  ▼.  Mjfen, 

A  MoKXOAOU  Mun  Qm  Noms  ov  ma  SuDonnN  that  the  prineqial 
beoome  dne  aad  ooDeotible^  beoanse  of  a  de£uilt  made  by  tiie 
wlksre  the  mortgage  providea  that  the  principal  shall,  npon  such 
faoU^  beoome  immediataly  dne  and  oolleetible»  at  the  option  of  Uie 
gagee.    UntQ  sooh  notioe  is  dnly  given,  said  principal  does  not 
daa.    A  dsmnrrar  will  lie  to  a  onmplaint  in  an  aotion  to  foreoioaa 
msrigpge^  if  it  doss  not  show  tiie  notice  to  liaTe  been  dnly  girsn  to 
mortgsgor.    jBosis  ▼.  OaOaffger^  226u 

A  OoaofON-Law  Ruui  that  umv  Oanaium  Bbokbt  Fne  Vi 

unsLT  or  MonoAiOU  is  ehsngsd  by  tiie  sfeatnts,  and  now  aocli  fas 
▼ssts  only  npon  a  sala^  nnder  a  deorse  of  foredlosnrs^  in  the  pniBJiausi  al 
aaoh  sale.     TToocf  ▼.  TVoal^  280. 

9k  Ih  Wiaoowaia,  Bnonsn  Fobbplobiiw  Mosmaob  must  prortde^  iHmb 
there  are  installmsnta  not  yet  dne,  seonred  hy  ih»  same  mortgage,  Umft 
if  aftw  entry  of  snch  deoree  for  a  sale  of  the  mortgaged  premises^  the 
dslendant  paya  into  ooort  all  snms  tlisn  dns^  the  proceedings  shall  be 
stayed.    For  a  laifaire  in  this  rsspect^  the  decree  will  be  reversed.    Id, 

8L  Qwu  HAYnro  Two  Mobvoaov  irroH  Sau  PitomrrT  Wmca  a  Imf- 
▼msUi  one  of  wbiob  is  dne  and  the  othsr  not^  may  have  a  deoree  of 
forebloenre  of  both;  and  if  the  second  mortgage  beoomes  dne  before  the 
decree,  the  defendant  oaanot  defeat  the  aotion  aa  to  tbi«  mortgage  by 
tendering  the  amonnt  dne  on  the  first  mortgage  after  the  maturity  of  the 
aeoond.  Tbe  jnriadiction  over*  the  parties  and  snbjeet-matter  having 
attached,  the  oonrt  shonld  close  the  oontmversy  by  settling  up  sll  tts 
matters  involved  in  the  litigation,    ffmokkm  v.  EH  499. 

■L  VonnoLOsuBB  Sun  nr  Galdobmia  d  Mbbbdt  FBooBBDniG  won  Lboal 
Dbtbbminatiov  of  the  OTistenoe  of  the  mortgsge  lisn,  the  asoertainmsnt 
of  its  extent^  and  the  subjection  to  a  sale  of  the  estate  pledged  lor  its 
satisfaction.    Boggt  v.  Fowler,  561. 

9L  In  Foreclosukb  8nrr  m  Galdobitia,  Owbbb  ov  Hbiatb,  whethsr 
mortgagor  or  his  grantee,  has  a  right  to  be  heard  npon  the  validity  iad 
extent  of  the  lien,  and  no  valid  deoree  for  a  sale  can  paaa  until  this  right 
baa  been  afforded  to  him;  and  a  deoree  for  a  sals^  where  the  mortgagot 
has  transferred  his  interest  to  another  prior  to  the  snit»  the  grantee  not 
being  made  a  party  thereto,  is  void,  in  so  far  aa  it  orders  a  sale.    Id, 

%L  Vaup  Dbcbbb  lOB  Salb  on  Fobbclosubb  of  IfoBiOAOB  operatea  upon 
such  interest  as  the  mortgagor  pomesssA  in  the  pmpsrty  al  the 
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•f  Hie  Di'^rtgnge.  Am  to  what  sooh  intewrt  maj  bi^  tfao  pmhatar  tdkM 
tbn  nak»  ud  to  that  extent  the  dootrine  of  eamai  emptor  i^pUai  hi  Moh 

OMML     Id. 
8B»  POBCHiRlB  AT  SaLI   ITNDIR    DiOUDI  IH    FOSIOUMUBI  SOIT  OMJ  P«ti- 

tion  to  be  released  from  his  purchase,  or  that  the  sale  be  set  stide^  where 
it  has  been  sabseqnently  discovered  that  the  ooort  rendering  the  deoree 
had  not  acquired  jorisdiction  of  the  snbject-matter,  or  of  the  persons 
having  interests  in  the  property,  or  for  other  reasons  that  the  ertite  de- 
creed to  be  sold  will  not  pass.  Id, 
SO.  Action  will  not  Lib  by  Pubchahie  at  Formlositei  Sali  AOAncar 
MoBTQAGE]  to  recovoT  back  the  money  paid  on  his  bid,  oon  the  ground  that 
the  decree  for  a  salo  was  void  because  the  grantee  of  the  mortgagor  wm 
not  made  a  party,  if  the  purchaser  was  aware,  at  the  time  of  his  bid,  that 
the  mortgagor  had  sold  his  premises  before  the  institution  of  the  fore* 
closure  suit»  as  the  purchaser,  in  such  oaee^  makes  a  mistake  of  law  as  to 
the  effect  of  the  decree  when  the  grantee  of  the  mortgagor  is  not  made  a 
party  to  the  foreclosure  suit;  and  from  such  mistake  no  relief  can  be 
granted  in  an  action  at  law.    Id, 

17.   PURGHaSBR  AT  FOSKLOSITBB    SaLB,    ScXKOTQ    BSLDV   OH    GwOfUWD   Of 

Intauditt  or  Dkcbib  of  foreclosure  and  sale,  can  only  obtain  it  bj 
proceedings  in  the  foreclosure  suit.  He  may  apply  for  suoh  relief  as  the 
facts  of  the  caee  may  justify,  and  upon  his  applioatioe  the  ooort  may 
direct  the  sale  to  be  set  aside^  the  satisfaction  to  be  oanoeled,  and  an- 
thorise  a  supplemental  hill,  bringing  in  the  grantee  of  the  mortgagor  or 
other  parties;  or  it  may  make  suoh  other  and  different  order  in  the  mat- 
ter as  will  protect  the  rightsof  aU  parties,  and  be  just  and  equitaUe.  Id, 

n.  MosToaoEF  PuBduaiHo  AT  Sali  on  Fokiolositri^  and  bidding  the 
whole  amount  of  his  judgment  for  the  interest  of  the  mortgagor,  not 
knowing  that  the  latter  had,  after  the  mortgage,  dispoeed  of  a  portion  of 
his  interest  to  one  who  was  not  made  party  ^  the  foreolosnre  mdi,  oper- 
ates nevertheless  to  satisfy  the  judgment^  and  the  effeot  of  this  satisfao- 
tion  is  to  release  or  discharge  the  interest  held  by  the  mortgagor's  grantee 
from  the  lien  of  the  mortgage^  and  the  purchaser  cannot  be  reimbursed 
in  the  amount  bid,  even  though  he  acted  under  a  mistake  as  to  the  effiMt 
of  the  decree  and  sale  thereunder,  his  mistake  being  one  of  law  against 
which  courts  of  equity  seldom  relieve  in  an  independent  action,  unless 
the  mistake  be  accompanied  by  special  drcumstsnoes,  such  as  nusrepre- 
sentation,  undue  influence,  or  misplaced  confidence.  The  ]^Brchaser*s 
means  of  relief  would  be  to  make  proper  application  in  the  original  fore- 
closure suit  for  a  release  from  the  purchase,  setting  aside  of  the  sale,  and 
opening  of  the  decree  so  as  to  allow  the  filing  of  a  supplemental  complaint 
bringing  in  the  mortgagor's  grantee,  and  others  interested  as  partiea,  so 
as  to  subject  their  interests  to  the  lien  of  the  mortgage.  Ooodenow  v. 
JhooTf  040. 

Ml  PftooiBDiNO  fOR  FoRBGLOSDBa  ov  Booxnr  Of  RiDiiiRiON,  as  underatoo<l 
where  the  oommon-law  view  of  mortgages  is  maintained^  is  unknown  in 
California^  at  least  so  &r  as  the  owner  of  the  estate  is  ooncened;  and  the 
mortgagee  there  can  in  no  case  beoome  the  owner  of  mortgaged  premises 
other  than  by  purchase  and  eonvqranoe  under  a  sale  in  pursnanoe  of  a 

Jndidal  decree.    Id. 
AM.  DM.  Vol  lxxvi-m 
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10.  PVBCBASnt  AT  SaLB  DT  PdBSUAMCBOFDbOBSB  or  F^OXBCLOMm*  IV  M< 

OAOB  may  maintain  a  prooeading  in  the  natore  of  a  mitt  to  foredoM  ■■ 
aqnity  of  redemption  held  by  a  enbee^ent  inonmbnnoer  who  was  nol 
made  pwty  to  the  original  init  to  enforce  the  mortgage.  Such  incnm- 
branoer  may  be  oalled  npon  to  aaNrt  hia  right  by  Tirtoe  of  his  lien,  and 
hia  equity  of  redemption,  extending  to  the  period  provided  by  the  etat- 
nti  of  limitationii  be  thva  rednoad  to  tiie  etatatory  period  of  six  montha 
Id. 
4L  Whbeb  Ko  Powbb  ov  Salb  a  Bkbbaoed  in  If  obvoaob,  owner  of  the 
BMrtgaged  premiaea  oaanot^  under  any  cirQttmatuioee»  in  Calif omia»  be 
oat  oif  from  his  eetate^  ezoept  bj  sale  In  parsnanoe  of  a  indieial  docrMi 
At 

ll»  MOBTOAOOB,  OB,  OP  Hb  HAB  DlBPOSBD  OV  HD  IXTXBBST,  HO  GRAirTBB,  b 

a  neoessary  party  to  a  snit  for  a  forsolosnre  and  aals^  in  Galifomia*  even 
though  no  personal  claim  be  asserted  igainst  him,  and  onless  he  is  so  made 
a  pt«rty  and  has  had  his  day  in  oourl^  no  Talid  deorea  for  the  asle  of  the 
property  otn  pass.    Id, 

a  ITmdbr  Dbobbb  ov  FoBBaLOSinui  or  Mobtqaob  and  Sal%  PuBcauaxa 
Takbs  only  the  title  which  the  mortgagor  possessed,  whaterer  it  may 
ha/e  been,  at  the  date  of  the  ezeontion  of  the  mortgage,  and  the  conTey- 
aace  in  pnrsnance  of  the  sale  takes  eflecti  not  so  much  from  any  applica- 
tion of  the  doctrine  of  relation  as  from  the  fact  that  it  is  tiie  estela  of 
the  mortgagor,  by  whomsoever  held,  which  is  bron^t  direotly  nnder  the 
operation  of  the  decree.    Id. 

i\  DacBBE  IN  FoBBCLoauBB  SuiT  WILL  NOT  ArroisiTON  Dbbt  aiion«  Sb?bbal 
Co-TBNANTS  of  the  mortgaged  premises  who  acquired  undiTidsd  intsrests 
therein  at  the  same  time  and  subeeqnent  to  the  execution  of  the  morfgagB. 
Ptrrt  ▼.  CaHn^  444. 

II.  Hatubb  or  Mobtoaoob's  Egnrr  or  Rkdkmftion  and  of  the  mortgages** 
light  to  a  foreclosure  stated.     Ooodemno  ▼.  ESeer,  64<l 

Its  OOBBriTIJTIONAL  LaW,  6;   DkBOB,  2;   UOMESTEAM,  7;  JUDiaiAL  SaUH^  9| 
PlAAI>IN«  AND  PBACnCK,  2;  9TATUTB  OF  LnOTAnON^  1$-UL 

MOTIONS. 
Bee  Plbadino  and  Pbachcb,  6,  10,  11,  81-3IL 

MUNICIPAL  CORPORATIONa 
-^  See  OoBPORATiONa,  13;  HiQirwAn^ 

MURDER. 
See  C^UMIKAL  Law,  12;  17-22. 

NECESSARIES. 
See  iNTANor,  S. 

NBGUGENCR 

Wbbn  thbbb  n  No  NBOUaBNCB,  uoskillfolness,  or  malloe  in  an  act  done,  * 
person  cannot  be  held  answerable  in  damagee  for  a  rsaaonabls  and  ffrapsr 
exercise  of  a  lawful  right.    Fahn  v.  Rekhartf  237* 

lea  OiMMON  Cabbibbs,  10;  IS;  Corporations;  Damaom;  2;  IsjusonoB^ 

8;  Mastbb  and  Sbrvant,  2;  RAmtOAML 
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NEOOTIABLE  mSTROMENTa. 

I.  TmomuB  to  Pat  Sum  Ckktazn,  "with  Cdbbbnt  Ulte  aw  SzaKiOMnH*  n 

KOT  Promissort  Nots.    Lowe  ▼.  BB$8,  742. 

t.  Promibs  to  Pat  Sum  Csrtaih,  "with  Cuskeht  Ratf  of  ExaHAvaR,"  ■ 
Bvii>BHOX  under  the  comnum  oonntii  Irat  •lone  it  is  insaffioMat  to  nuliic 
A  judgment.     Consideration  for  the  pronupo  moct  also  be  prorod.    Id, 

&  PsoMiaaoRT  NoTR  must  bb  WRirnuc  Promiu  wow  Patmhit  ov  Sraoono 
Sum,  or  for  a  warn  that  oan  be  aeoertained  by  oomjjMitatiiiii  indapendail 
of  all  extrinaio  eridenoe.    Id, 

A  Nan  W&irrxN  in  Sivouulr  Numbkb,  "I  proraiM  to  pay,"  eta,  and 
■ignod  by  two  penono,  U  a  joint  and  aerefal  notow  If  one  lidda  the  word 
"forety  "  after  hia  name,  it  doee  not  altar  the  caae.  He  is  a  maker  ol 
the  note.    Dari  ▼.  Sherwood^  228. 

%,  NoTB  Set  out  m  PLXAOiifo  according  to  its  legal  cflsct  may  ba  girea  la 
eridence  under  the  common  ooont.     Id, 

€k  Bnx  or  EzciiAivoa  ma«t  be  for  money  oertain  in  anmont^  and  payable  al^ 
eolntely  and  at  all  erenta.    Averetts  AdmW  ▼.  Booker^  203. 

7.  It  13  NOT  EssRNTiAL  smiRB  TO  Chabactkr  of  a  bill  of  ezohange  or  of  a 
promiaeory  note  that  it  ahoidd  be  negotiable.    Id, 

il  FoLLOWEiQ  iNflTBUMZNT  doos  not  ooaetitate  a  bill  of  exchange,  nor  impoit 
a  Talnable  ooneideration,  and  no  promife  ia  raised  thereby,  in  farcr  of  the 
payer  against  the  drawer  from  the  fsilare  of  the  drawer  to  accept  or  to 
pay:  "  Lynchburg,  December  8^  1862.  $1,060.59.  The  tmstee  of  Ncr- 
Tell  and  Averett  will  pay  to  William  T.  Booker  the  sum  of  one  thcaaand 
aad  e^ty  doUan  and  fifty-nine  oants,  with  interest  from  the  fiiat  of 
Maroh,  1800^  out  of  any  moaeys  in  hia  hands  belonging  to  me.  Williaa 
Bb  ATsrett.      Id, 

&  InntuvxHT  AS  Follows:  "There  is  a  balance  due  the  bearer,  four  hnn- 
dred  aad  seventy-fire  dollars,  **  if  not  addressed  to  a  third  peraoa,  is  re* 
gurdsd  as  an  acknowledgment  that  the  sum  mentioned  is  due  from  the 
maker  to  the  bearer,  and  the  law  implies  a  promise  by  the  maker  of  the 
instrument  to  pay  the  moaey.    Hufmm  ▼.  BrwuMmhA^  124. 

tOL  LnvBUMSNT  AS  Follows:  "There  is  a  balance  due  the  bearer,  four  hun- 
dred and  serenty-fire  dollars,"  addressed  to  a  third  party,  is  regarded 
oaly  as  the  memorandum  of  a  fact,  or  as  conTeying  information  of  a  faeti 
without  legal  significance  untQ  explained.    Id, 

II.  Ikbtrumint  in  Followinq  Words,  and  addressed  to  a  third  party: 
"There  is  a  balance  due  the  bearer,  four  hundred  and  seveatyofire  dol- 
lars," presents  a  queetioa  for  the  jury  to  detsrmine^  as  to  wliethar  such 
writing  was  intended  to  ooaToy  inf onnatioa  merely,  or  aa  aa  aeknowl- 
edgment  of  a  aum  due.    Id, 

IS.  Failurr  of  ADMiNiaTRATOK  TO  Rrquirr  Two  SusHms  on  note  doea  not 
diaoharge  the  one  who  has  coatraoted  aa  surety,  ualeaa  he  haa  been 
induced  to  aign  by  an  understanding,  to  whioh  the  administrator  was 
privy,  that  a  co-surety  was  to  be  obtaiaed.    JKeynoUt  v.  Dtchamm,  101. 

UL  lTIsNoDRrRNSBfOR8URSrTONPROMIBB0BTN0TRAOAnm?ATRS  who 

received  it  with  notice  that  the  defendant  signed  as  surety,  that  Ihere 
was  an  agreement  between  the  surety  and  the  maker  that  before  the  note 
should  be  used  another  surety  should  be  procured,  and  that  it  was  used 
without  procuring  another  surety,  if  the  payee  took  the  note  honaJUU 
%m  Talne  without  knowledge  of  such  agreement.    Diaem  v.  Diaoom^  12il 
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IC  PMhammra  Dng  ■  VAWAMiM  amp  Valp  (XwiiiiBtiiiMf  worn 
iiBORT  Non.    Ai. 

1ft.  Rramsov  Bora  Fnxi  PATVBABBiiavAfnonD«r  Faot  tiiat  tiw 
WM  tak«n  in  pftymmt  of  an  old  note  wliioh  wm  not  nimalflred  nnlil 
■rnna  time  after  the  receipt  of  the  new  note,  and  ttik  wOl  not  let  in  de- 
taaea  unknown  to  him  when  he  reoeiTed  the  note.    Ai. 

1ft.  IifiKiBSiiciirT  WILL  HI  Bmuxvmd  aoaibit  dt  Eqam  on  ground  of  mie- 
take  ao  to  the  legal  effiMt  of  the  wotda  need,  wtmebj  the  indofoer  ie 
bound  to  pay  the  note^  when  the  tmeoontraot  and  intHition  waa  to  write 
only  enoh  an  indofiemipnt  aa  would  oouvey  title  withoat  rendering  the 
faidoraer  liaUe.    Cta^tan  v.  Btim^,  680. 

17.  Iv  Ikxwrsib  09  HoN-imooTiABLS  KoTB  writea  orer  hia  indofaement  tne 
wofldi  "pny  to  B  or  order,"  the  note  will  become  negotiable  aa  between 
the  indnraer  and  B  or  any  anbaequent  holder.    ObnwHr.  IFoAerySSft. 

1ft.  Notabt's  OnsinoAni  or  DmAim^  notice,  and  protoat^  if  endonoe,  in 
the  ooorti  of  the  atate  ^dme  the  proteati  eto.,  ii  niad%  of  the  faeti 
therein  atated,  will  be  eridenoe  in  any  ottier  atata  of  the  aame  factau 
Id. 

19l  PABJVTMATBioovsftUToir Bill ovSxoBAiro^ without aTOiring or proT* 
ing  that  any  Taloe  haa  been  reoeiTed  for  it.  Sooh  bill  ia  prefomed  to 
atand  OBTalaaUeoonaidsration,  and|irinia>befotolniportit  Avertit§ 
AdnCr  t.  Boobart  203. 

n  Dmlasation  DnoBiBoro  Kon  wrmauT  Namdw  Avt  Flaoi  or  Pat- 
mHT  D  MOT  SuBTAnriD  by  introdooing  in  eridflnoe  a  note  whieh  ia  pay- 
able at  a  plaoe  named.    The  TBrianoe  ia  fataL    Lews  t.  BSti,  742, 

§m  Aabtot;  AnoBinr  and  Cusnt;  Baitkb  ahd  BAinmra^  8;  MoBXOAoni 
TAxanmanFf  11, 18;  FUAniHo  ahd  ^mAonaa,  8}  SrasRimp;  TnonBi 
Vaswrn  AMD  Van>n^  t, 

KSWTBIAL. 

L  ^SKDiCT  WILL  VOT  Ki  SiT  Junui  AB  OoomuMT  TO  KviDUic^  wlifln  there 
are  aereral  diatinot  defenaei^  each  of  which  ia  anffiojimt  to  defeat  the 
action  and  the  Toidiat  ia  general  and  anpported  by  the  evidanoe  ae  to  one 
of  the  defanaea^  thonc^  not  ao  aa  to  aU  the  otfam.    Kiddw.  Lakd,4S». 

1  Vnonor  wm.  nor  ki  Sit  Ajudi  as  CtomouBT  to  BvnuBRai  becnae  it 
ooniliota  with  the  evidence  of  n  witneea  wlio  had  a  atroog  motive  to  toe- 
tifyaehedid.    CbofMr  v.  ifiittu^  688. 

t.  That  Damaoes  amm  Ricaaai  v  %  reanlting  from  the  htik  tta>  the  Uw  of  the 
oaae  waa  not  aa  fally  preaented  to  the  jviy  ae  it  ahoold  have  been,  it 
groond  for  n  new  trial.    Beggartif  v.  Orqft,  687. 

4.  New  Teial  mat  bx  Geahtxd  upon  Tib]|%  the  moat  naoal  beiqg  the  pay- 
ment of  ooeta.    ButUaim  v.  Motgrom^  780L 

ft.  Qbdbe  GRAinnNo  Nsw  Tjual  mat  ki  Vaoaixd  if  the  tarma  impeaad  art 
not  oomplied  with  before  the  new  trial,  thia  beiqg  a  condition  pracedmt 
Id. 
flee  WnBUKM,  10;  Puunnio  ahb  TMAonm^  U^  la^  2%  Mt  i?v  ftA 

N0TR8L 
See  Nmotiabui  IvsxmuMim. 
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kon-kbqotiablb  konbl 
8m  NnocriABLi  ImnantMKTa^  17* 

Koncs. 

aad  ncAioe  prisM  oo  baek  of  oamsr's  reoe^;  for  whmmmt  It  aij  b« 
limiid,  h  is  bat  notiea.  IfeKern  gVaiiqx  Cb^  t.  JfaalgH  7Wl 
8m  Anramavn  bob  Bbhmvit  or  CBSDROBfl^  4»  6;  Bavks  avi»  BinDTOi 
1;  OoMMOV  Gasbibbs;  BniMDrGB,  5;  Hombrbam^  4$  Jjmn,  1;  IfoBS^ 
OiOBi^  28;  NBoonABLBlMflCBUiiDfm.  18^  15;  PAvrBBBinp,  %  9;  Plbab* 
mo  ijii>  PBAono^  81. 

NmSANGB. 

L  Ib jiomnKW  to  Abaib  Pbiyatb  Nuxbabob  will  bb  Obabtbd  calj  wImb 
tli9  BUittw  oMraliniMl  ol  ifl  B  nniMDM  Mr  m^  cr  wImb  IIm  nutiiflnitt  hM 
bMB  prariooalj  MtuWkhiwl  at  Uw.    8L  Jamm  Ckmftk  t.  ^rrftv«o%  m 

8.  BBBonov  OB  Fbttaxb  Siablb  mbab  Chubob-buiukibo  will  Bor  bb 
SBJOons^  B  itiMi  Bofc  htfing  uunroidBbly  aad  of  ttHlf  b  bbImbm.    Id. 

OBJECTIONS, 
8m  BvmBBio%  IL 

0FFICB8  AHD  OFFIGBBBL 
8m  OBBBOBASnWS;  RlBUUTBMIi^  S7,  28;  Faibb  ImMOBMB 

2;  JOBnon  ov  nn  Pbacb;  I^bbl^  2;  Soboou^  11-11; 


PARENT  AND  CHILD. 

I.  Vaxkbb  mat  Gitb  lo  nn  Ibvaiit  Sob  nn  Tna^  who  Umtc^^  will  h% 
flBtttbd  to  thB  frail  of  his  aMiuagik    Bobo  r.  Brgmm,  4Mk 

%  Vatbbb  mat  Claim  Sbbtiobb  ov  hib  Mdtob  OansmMM,  wUlo  tli^  aro 
aadar  Uwfol  age  and  are  sapportod  by  him.    IcL 

8b  Vatbbb  oab  Hakb  Valid  Qtmt  of  nn  linroB  Sob's  SBBfiUBi  to  Hm^ 
M  M  to  bo  beyond  the  reaoh  ol  the  lafefaor'a  onditoci.    U 

4.  PABBBn  BAVB   LboAL    RBSBT  TO   TaXB  IHBIB  MlBBIBT   DaVO] 

ABB  TO  SuvroBT  Hbb,  whoMaho  hM  ToloBtarily aepaiBtad  IvMa 
baodt  aad  fooo  to  the  homo  of  her  parcnti  withoot  MikllitloM  «b 
part.    ^OtmKt.  .gMrWoad;  86a 

PABOL  CONTBAOia 
8m  Hbbbabb  abb  Wiy%  1;  MoBiOAflBi^  19^  81 

PABOL  KV1DJENC& 
flia  hnr^'y^  4;  Lahbiabd  abb  Tibabt,  2;  MinrraABBi^  8|  SuBBViiBip; 

Tma&n  ahd  TBunsBi^  2. 

PABinaSb 
8m  OoBVOBAnoBav  8;  Hubbabd  abb  Wum,  4;  IfADrnBABCB;  IIabbibb 
WoMBB,  7;  MoBTOAOBB,  88^  88»  42,  87;  PABTinoB»  8^  4;  FtBADiBO  abb 

AlAOnOB,  12;  WlLL8»  1,  8b 
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PABTmQN. 

1.  Sum  Of  Lahp  iok  TAtarnoif,  hj  ornnmiMfnoaw  mppmaM.  hj  thd 

ooQft  ia  ft  Jvdioial  «!•  reqaizing  oonfinnallon,  aad  within  flie  iteteto  «f 
fnuida  ontQ  mob  ooofinnation  ttkm  pboa.    H^Mm  t.  mBtanu^  S87. 

t»  Okb  of  CoiofiBnoHKBs  Who  Sxll  Lavd  iob  Pmeotiok,  by  otder  ol  tte 
probate  ooort^  is  ft  competent  witnaei,  under  the  Alftlmmft  stfttato^  lor 
the  owner  of  loeh  lend,  in  en  action  brooi^t  by  him  to  reoovor  ol  ft  pnr- 
cheeer  who  haa  failed  to  comply  with  his  contract^  the  ezoeei  in  amooni 
bid  by  him  at  the  fint  mle  over  the  amount  realiaed  at  a  renle  ol  tha 
■uneland.    Id* 

lb  Rmbt  ov  Aonov  AOAimnr  PiracrjifliB  bob  Ddisbbicb  nr  AMOUvr  ov 
BIB  BiSB  ia  in  the  ownera  of  the  land,  aa  weQ  aa  in  the  ownmiiieinner^ 
where  land  haa  been  aold  for  partition  by  ooounimiooera  nnder  an  ordet 
of  the  probate  court;  and  upon  a  fiuhao  ol  the  poiohaeer  to  comply 
with  his  oontraet^  the  land  ia  resold.    /dL 

A,  Whkbb  Fbm^ootbbt  is  Ovb  ov  Joibt  Owhbbs  or  Lam  sold  for  the  p«r» 
poee  of  partition,  and  npon  a  fulnre  on  the  part  of  the  purohassr  t* 
ooraply  with  his  contract  the  land  ia  again  sold,  iHiereby  a  right  of  aotioA 
aoomes  to  reoorer  the  diflforence  in  amoont  between  the  first  and  second 
sale,  she  is  the  sole  party  lumng  soeh  right  ol  sait^  aa  far  as  her  intereat 
is  concenied;  for  her  share  in  the  recufery  which  may  be  had  will  belong 
tothecof]»t,andnot  to  the  idDome  or  profits,  of  her  separate  estate.  /dL 

1.  SnruLiTBD  DAMAaBB— RJEOHT  TO  Bbbbll  at  Bob  or  Pubchabbb  failino 
to  comply  with  hia  contraot  ia  an  implied  condition  ol  a  sale  of  land  fsr 
partition  by  oommissionem;  and  the  diffisranoe  betwasn  the  greater  prion 
bidat  the  first  sale  and  the  lem  price  realiaed  at  the  aeoood  is,  in  thn 
nature  of  damages,  stipolatsd  by  the  partiee.    14. 

&  Whbbb  Lavd  is  Sold  iob  PAnrmoH,  the  Alabama  statnte  doea  not  mate 
it  the  dnty  of  oommiasionsrs  oondnctiiig  sooh  sale  to  tender  to  the  pBi^ 
chaser  a  bond  or  certificate  of  porchaae.    Id. 

7.  Whbbb  Lakd  is  Sold,  iob  PABiTnQB,  by  oommiasionsrs  sppointed  by  thn 
probate  court,  a  note  or  memorandnm  of  such  sale  made  by  one  of  tHo 
oooimiaaionera,  not  the  aaotioneer,  and  not  therennto  lawfully  anthoiiaad 
in  writing  by  the  pnrohaaer,  ia  not  anffieient  to  take  the  aale  ort  of  the 
atatnte  of  franda,  aa  defined  by  aeotiona  1661  and  1662  ol  the  code  of 
AUhama.     Id. 

See  Go-TBBABOTt  OVABUAH  ABD  WaBD^  S}  TaXATHWI,  22. 

PARTNERSHIP. 

1.  Aabbbhbbt  OunAiHBD  Of  ABTfOLBS  OF  PARnnEBUOP,  if  made  homajid* 
and  for  BTalnable  oonaideration,  ia  Talid  and effsctnal  to  tnaafer  the  title 
to  partnerahip  property,  where  it  ia  agreed  that  npon  the  death  ol  one'ol 
the  partnera  the  title  to  the  property  ahall  yeat  in  the  aofriTor,  who  ahall 
thereupon  become  indebted,  aa  therein  atipnlated,  to  the  repreesntativoa 
ol  the  deceased.    Oaut  ▼.  Bmd  BraOnen  ^  Co.,  94. 

I;  Whbbb  bt  Aobbbmbbt  Oobtainbd  xh  Abtiolbs  or  Pabshbbship,  made 

^tono/de  and  for  a  yalnable  considfltation,  the  title  to  the  pmperi>  wgnm 

ttie  death  of  one  partner  vests  in  the  surivor,  and  he  beocmea  indeNad 

aa  therein  stipulated  to  the  repreaentativaa  of  the  deosaasd,  he  haa  n 
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ciglit  to  diipoM  off  tbe  ifKoyiuiy,  by  ft  btma  JUU  ado  and  tnuigfor,  to  any 
pcnoDv  and  as  well  to  tho  lopi  eaautaii*  ee  of  tbe  deeoaaed  aa  to  a  atnngar. 
Id. 

IL  WlUBI^  WIXBE  AORSSKXHT   OOKTAIinBD  19  AbTIOUB  OF  PABSnOUDOP, 

tha  titla  to  thapaitnarahip  property ,  upon  the  death  of  one  partner,  yeata 
in  the  suriTor,  who  tnnaf era  it^  bona  Jide,  to  the  repreaantativea  of  the 
deoeaaed;  if  the  partnership  waa  inBolY«nt»  the  astfigninent»  though  hon- 
estly interded  to  discharge  a  debt  due  to  saoh  representativea  growing 
ont  ol  the  partnership  business,  might  not  affect  the  rights  of  creditors 
to  have  the  property  sabjeoted  to  the  satisfaction  of  their  demanda.  Bat 
if  it  becomeB  ns osassry  to  proceed  against  the  estate  ol  the  deoeaaed  part* 
ner,  payment  can  only  be  enf oroed  throag^  the  probate  oonrt.    Id, 

A,  WHXTHBBy  AWnOL  TAKZVa  JUDCHOOfT  AOAIN8T  OSM  OV  TRM  PaBTNEBS,  a 

party  can  «»"«**»«  an  action  on  a  note  aa  the  joint  oontraot  ol  the  firm, 
is  a  question  npon  whioh  there  ia  some  diversity  of  [opinion.  The  great 
weight  of  anthority  seems  to  be  against  a  seoond  raeufery.    Id. 

I.  Bquxtt  wxu.  hot  Aid  Pabtt  to  snbject  partnership  property  to  the  pay- 

ment ol  a  Judgment  upon  a  note  against  the  maker  only,  and  individually. 
Id. 

1  Ih  Egum;  Stibt  PASunDtnar  Debt  n  Joiht  amd  Situal.  There- 
fore the  creditor  may,  at  the  aame  time,  sue  the  survivor  aa  such,  and 
proceed  against  the  estate  of  the  deceased  parbier.    Id. 

7.  JuDOiODrT  TAKBir  AOAZHR  SuBYivoii,  uot  as  surviving  partner,  but  aa 
upon  his  sol%  individnal  contract  and  liability,  doea  not  give  plaintiff  any 
right  against  the  partnerah^  effects;  especially  when  the  pleadings  show 
that  they  were  not  snf&cient  to  satisfy  the  partnership  debts.    Id. 

8b  Pabxhib  RanxiNO  ibom  Fibm  xubt  Qivx  Nonas  ov  RsnBBiiBirr,  or 
be  will  be  liable  to  creditors  of  the  continuing  firm  on  contracts  made  by 
them  after  his  retirement.     WiUiama  v.  JSowen,  489. 

%,  Pabthsb  Who  Giw  No  Nones  of  ma  Rribsiexbt  fbom  Peek  is  Lia- 
BLB  TO  Attobitbt  employed  by  the  firm  before  hii  retirement  to  defend 
a  suit  against  the  firm  for  fees  for  services  rendered  in  such  suit  after  his 
«-etirement.    Id. 

lOi  Aftsb  DxaaoLunoR  of  Pabtnebship,  one  of  the  partnera  cannot  impose 
new  obligations  upon  the  firm  or  vary  the  chaiaotsr  or  form  of  thoee 
lUready  existing.     WhUe  v.  Ttidor,  128. 

II.  OifE  Pabteeb  gasvot,  aftee  DisaoLunoM  ol  the  partnarahip^  fiidorse  a 
note  in  the  name  of  the  firm,  even  to  pay  a  prior  debt  of  the  firm.    Id. 

12.  General  AuntOBirr  to  One  Pabteeb,  upon  dissolution  of  the  partner- 
ship, to  settle  the  bnsinefls  of  the  firm  does  not  anthorias  him  to  give  a 
note  in  the  name  of  the  firm  for  a.firm  debt,  or  to  renew  one  given  before 
the  diasoluticn.    Id. 

IS.  Oopabtkbb  or  Bzboutoe  of  DsosaflED  Pabtneb  is  acompetmt  witncM 
against  the  finn.    Id. 

14.  PSOGEEDIHO  IE  DUTKliW  OOUET  CAHEOT  BE   SUPFOBHSD  AS  OEBSnOB's 

Bell  which  seeks  to  snbject  partnership  proper^  to  a  demand,  by  pro- 
ceeding against  a  surviving  partner;  and  where  the  decree  in  such  proceed- 
ing makea  the  court  take  upon  itself  the  administration  and  aettlement 
ol  the  partnatahip  ccnoema,  oar  uf  the  handa  of  the  anrvxving  partner  and 
the  lepiaaantaUvea  ol  the  deoeaaed,  and  placaa  the  partnenhip  effMts  in 
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tiM  hwidt  of  the  «Aoin  ol  tht  ooort^  to  be  eppBed  in  pejoMBft  «C  tba 
ef  medlkii,  whi  eeliKHriied  by  wM,    Otmi  r.  Mmd  Bim.  ^  O9., 


See  gMOifrw%  9;  Monoi^H^  tl 

PA8S]EiraSB& 
SeeOomioir  OiianrM 

PAYMENT. 

ftaoTTAwa  ov  Momnr  vr  Mail  to  Abioltb  Ddioi  ibom  Haxabd 
Loit  nr  TmAmmammK  omet  be  mede  bj  the  sathoiity  off  the 
ead  hi  flie  mMUMr  end  with  the  pgeceBtiene  fi  eeoribed  by  Mm. 
T.  Omp&HkTt  S16L 
See  MomOMom,  SA^  S8,  n  38;  NaaofnABU  Lmmummi^  tfw 


FIENAL  SIATOTBRL 
8ee  BK4TDn  <mp  hnauaaom,  11;  SzAnm^  %  4b 

PERFOBMANCK 
See  /^ammnOt  2;  Ooimuoxs;  Daiuob^  1;  Tmvb^  •; 


PXBSQNAL  BlEFBSSKNlATIVSBL 
See  KiMwiOBs  and  AsHnmnusoMi 

PLEADING  AND  PBAOnOB. 

L  RiJiaioit  PlBAOtvo  AimPBAfmoiolooiurteoffUweBdeqiBityyeekMfwmiii 
the  fenediel  Jufafprndinoe  of  oommon^law  oonntriei^  ere  not  off  eay  eW- 
galofy  fovoe  ^  Tbu%  ee  metier  of  efaeoliite  prinoiplc^  futfaer  tluui  HMy 
beye  bem  introdaoed,  or  rwwgniwd  bj  etatatory  eneetment.  Ayirin  t. 
Uaimidt,  117. 

IL  Pniviav  DOM  HOT  Dbkumb  Good  OAvnov  Aonoor^irfaeii  it  merely  oob- 
teiiu  an  eOegetiott  tfaet  deCandant  ia  indebted  to  petitioiier,  aa  ia  eri- 
denoed  by  a  oertain  promiaMry  note;  bat  oontaina  no  aUegatUm  tiiat  the 
note  deioribed  in  it  waa  either  made,  exeonted,  or  delivered,  by  delsBd- 
anl  Nor  ia  tlie  defeet  oored  by  a  rabeeqvent  allegation  that  defendant 
exeonted  and  delirered  biadeed  of  mortgage,  the  aabetanoe  of  wbioh  por- 
porti  to  be  eet  ont  in  tlie  petition,  bat  in  whidi  there  ia  no  allegation  tkat 
the  mortgage  dieoloeoe  the  fMt  that  the  noteaoed  on  wae  exeonted  bj 
defendant.    Grey  t.  OoftonM^  M. 

lb  PtADfiiiv  uawt  Dnaum  Good  OAun  or  Aonov  l^  apprgptiate  nver- 
menti  in  liia  petition.  Theee  aTomienti  mnat  be  of  the  faoti  nHdoh  een- 
ititnte  the  oanae  of  aotion  in  the  given  eaae^  and  not  merely  itajemente 
of  the  evidenoe  by  wbioh  the  eanae  of  aotion,  if  stated,  mii^  be  main- 
teined,  or  of  oonohisiona  derived  from  the  evidenoe.    Id, 

i.  All  STAToiBm  ni  Plbadcio8  uhdsb  Catm  Stbikk  wmr  u  Our* 
onxLT  Madb,  and  when  onoe  made  moat  not  be  repeated.  Ormnr.  Pahmr, 
492. 

li  MoooN  TO  Stsiks  out  should  bb  GBA3mD^  WBDi.— In  an  aotion  for 
the  aeisore  and  oonversion  of  a  beg  of  gold  ooin,  the  oomplaint,  after  the 
i»aal  and  only  neeeamy  avennento,  proceeded  to  detail  the  numner  in 
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wliicfc  the  Mimre  was  made,  witli  the  inoidento  oc  uring  on  the  streety 
and  ereiytiiing  done  by  the  defendnntB,  the  platntifll  and  the  " ornwd,* 
nUtiBg  to  or  ooDvtitatiQg  the  evidence  of  the  wrongftdooDTemon:  i7cU» 
all  this  naoaitioii  ahoold  have  been  atrieken  out  aa  imleTant  And  ndvn- 
daat  matter.  Id, 
••  UxDsa  OoDB  BwKOM  OF  Pliadxsc^  Faces  Obly  wnr  mm  Sfusnsk  Dda 
means  the  f aots  aa  eontradistingQidied  from  the  law,  hwaa.  aigwnant^ 
from  hypolliesi^  and  from  the  eridenoe  of  the  frwta.    Id, 

7.  Tborb  Faois  Omit  mubt  vm  Stated  Whxsi  Connnvvm  Causb  or  Ao- 

Tioit,  the  defense^  or  the  reply,  under  the  oode  system  of  pleading.    Id, 

8.  Each  Pabtt  must  Aujmb  EmtT  Fact  Which  Hh  n  Bbquikbd  to 

PEOTl^  and  wQl  be  predaded  from  proving  any  faet  not  alleged,  under 
the  oode  qrstem;  sad  he  nnist  allege  nothing  affirmatively  whioh  he  is 
not  required  to  prore.  Negatire  sDegations  are,  however,  frequently 
neoesssry,  bat  they  srs  not  to  be  proved.    Id, 

9m  AiiVHBa  Pabtt  mat  Dbkub  vhdkb  Oodb  Srsnif,  if  every  fact  eisen- 
tisl  to  the  dslm  or  defense  be  not  stated.    Id, 

10.  AiyvsRsx  Pahtt  mat  Moth  to  Sibzkh  out  UHHBsnmAL  PAan  ov 
Plhabevo  HBder  oode  system*  if  anything  is  stated  whidi  ia  not  eisentisl 
to  the  olaim  or  defense;  or  in  other  words,  anything  that  is  not  an  issa* 
able  faet    /il. 

11.   UUHMKirnAL  OH  iMMAmiAL  AlUGATIOV  n  Om  THAT  CAV  HH  STBICKmr 

iBOM  PLHAsmo  wiliioat  leaving  it  insnfllcuBt,  and  need  not  be  proved 
or  diiproved.  Whether  or  not  an  aUegatioii  is  material  may  be  deter- 
mined by  the  question,  "Oanit  bemade  the  subject  of  amatenal  issue?'* 
In  other  words,  ''If  it  be  denied,  will  the  failure  to  prove  it  decide  the 
case  in  whole  or  in  part?"  If  it  will  not  then  the  fact  alleged  is  not  ma- 
teriaL    Id. 

12.  Bill  oooht  to  n  Dbmibbkd  without  PsHnrmoi,  akd  not  Absolu- 
TILT,  triiere  it  has  merita,  and  its  sole  defect  is  the  wsat  of  proper  par- 
ties.   nMwpoitidt  T«  M^i^Dvd^  #68b 

13.  RuLB  ov  ^uonoi,  when  Watvhd.— A  psr^  complaining  of  the  judg- 
ment of  the  eironit  ooort^  sitting  ss  a  jury,  nnist  move  for  a  new  trial,  or 
for  dedarations  of  law  applicable  to  the  case;  and  aa  objection  by  the 
other  party,  in  the  appeUate  court  that  he  has  not  done  this,  will  be 
fatal  to  a  review  of  the  judgment  Bnt^this  rule  of  practice  will  be  con- 
sidered  ss  waived  by  the  party  entitled  to  iti  benefit  nnlees  he  insisti, 
in  the  sppellsAe  court  that  sudi  motion  wasnot'made.  JSoriofiv.  Berme^ 
428. 

14  Gash  will  hi  DBnoanNHD  on  Ponm  not  Baibii^  WHBf.—It  is  only 
upoa  qoestioB  of  jurisdiction,  or  some  vital  point  afliMtIng  the  merits  of 
the  case^  that  courts  will  put  themselves  in  the  ungraoions  and  generally 
unbeeoming  attitude  of  determining  a  ease  upoa  points  not  ratted  by  the 
oonnsel  in  ohsxge  thereof.    Id, 

IS.  ShDBT  FLIAiyiN08»  WHBH  AmjGAHLl»  AHH  TO  BH  BROOIIHAOB]).     Id, 
14   BXiUUTJON  OOMBB  TOO  LaTI,  OH  MUST  HB  BbOAKDBD  MM  WaTVID,  whou 

taken  to  a  paper  offered  as  evidence  because  it  purports  to  be  a  copy  and 
not  the  ongiiia],  such  psper  having  been  received  as  evidence  without 
say  oaQ  being  made  lor  the  original,  or  any  objection  made  that  the 
paper  was  but  a  copy.    laegt  v.  Bf>wifm^  180. 
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17.  OOUHSBL   8KOI7LD  NOT  Bl   PBRiaTTBD  TO  RbAJ>    LaW  TO  JVKT  ill  dvil 

OMM.  It  Is  the  duty  of  tbe  eonri  to  inrtniot  tlia  faij  m  to  what  the 
Uw  qpplioaUo  to  tha  omo  ii^  aad  tlio  dn^  U  tiio  Jury  toraeeivo  tha  law 
M  it  ii  giTon,  and  a^y  it  to  tho  faeti  of  tho  otM.  TuOer  t.  Talboi^ 
60& 

la.  It  n  Bbjiob  bob  Oovktio  Boun  Wrirbv  Baqmarro  Gitb  Lmul 
Obabob  upca  tha  gnrand  tbat  tfaare  is  no  o?idenoo  to  support  it^  if  in 
tMst  thsre  is  oridmoo  tending  thsrsto;  and  for  soehttior  a  nsur  trial  will 
ba  awardad  if  tha  point  was  material  in  tiia  oisa.    Cook  t.  ITood^  877. 

I«.  Pabtt  OAinoT  (Xmrujx  ov  Imimcjonov  ab  Bbboe  wUoh  states  tha 
law  too  strooj^  in  his  favor.     IForrea  v.  SnM,  llfi. 

SO.  LrBZMJOtnms  Basid  on  Bbjioted  TnnniiONT  mat  Feopbblt  vm  Rn- 
rusia    PleoKmu  ▼.  iSooM;  408. 

9(1.   JuSQMKirr  WILL  HOT  Bl  BSVIBSID  ON  QbOUND  OF  BBBOHBOim  OSABOB 

to  Jory,  if  tha  charge  has  not  prajndioad  tha  party  «aeking  tha  rarerssL 
WWkimB  ▼.  Carpenter,  818. 

S.  JTrDOMEHT   iBaurflULPIT  10   SUFPOBT  APTBAL  OB  WbIT  OF  BbBOB.— A 

jndgman^  that  tha  dafandant  raoovar  of  tha  plainti£^  all  oosts  in  this  ba- 
half  azpandadt  ata,  does  not  dispose  of  the  matter  in  oontrof7arsy,  and 
is  not  soeh  a  final  ]adgmant  as  will  sapport  an  sppasl  or  writ  of  error. 
ffcUy.  Wood,  12, 

tk  To  Bntitlb  Pabtt  to  Bbibo  Bill  of  Bb?ibw»  both  nndar  English  and 
American  practioe^  error  nmst  appear  on  tha  £mm  of  tha  daoraa  or  plaad- 
inga,  and  tha  aridanoa  at  luga  csnnot  ba  gona  into^  Sogmn  ▼.  Mcuerick, 
117. 

Si.  Rbvbbbal  of  Dbqbbb  ufon  Bill  of  Rbvibw  for  arror  in  law,  apparent 
on  tha  face  of  tha  decree,  laayes  the  plaintiff  without  remedy.    Id, 

IB.  In  Tbzab  FRACno%  Bill  of  Rbtibw  doea  not  lie  for  eiror  in  law,  ap> 
paiant  vpon  tha  face  of  tha  decree.  Hie  only  remedy  is  by  appeal  or 
writ  of  arror.    Id, 

Mb  Btatbmbnt  on  MonoN  iok  Nbw  I^ial  Sionbd  bt  Jvdob  and  shown 
by  the  minutes  of  tha  aourt  to  hare  been  used  on  tha  hearing  of  tha 
motion,  ii  sofficiantly  authentioated.  No  mode  of  anthentioation  is 
pointed  oat  by  tha  statute^  and  any  satisfactory  eWdanoe  appaaring  in 
tha  raoord  in  some  legitimate  and  proper  form,  that  tha  statement  has 
bean  aiaminad  and  approval  by  tha  jndga,  ii  sufficient.  IQdd  v.  Lairds 
472. 

t7.  SuvBBMB  Oookt  WILL  NOT  OoNBiDBB  OBjBonoN,  on  appeal,  that  no  find- 
ing in  writing  was  mada  and  filed  by  the  judge  below,  when  no  exception 
tharato  was  taken.    SMdan  y.  JRodweU,  2S6, 

SB.  Only  QuBRiONa  BIadb  in  Ooobt  bblow  will  bb  OoNsmsiiBD  on  ^paal 
to  tha  supreme  court    Stale  v,  Toole,  002. 

29.  RuBonoN  of  Irbblbvant  Tistdiont  d  No  Qbound  iob  Rbvbbsal. 
SfngUah  ▼.  AtHJOod,  674. 

80.  WsBEB  Error  is  Apparbnt,  Injttrt  will  bb  Pbbsuhbd^  and  tha  judg- 
ment will  be  revarsed,  unless  this  presumption  ba  afllrmatlTely  repelled. 
AtiuMod  ▼.  Friooi,  6fi7. 

81.  Partt  Who  Appbars  and  CkxNTBsn  MoisKur  m  Ooubt  Below  cannot 
on  appeal,  object  that  ha  had  no  notice  of  tha  motion.  Re^moUe  y.  Hot' 
ris,iS9. 
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tS.  Piothoov  ov  Statctb  Authorxzcto  Sittbhii  OovBr  Mr  RiymuL  ixt 
JuBoaffKHT  TO  Masm  Rbstitdtioh  of  all  pwiperty  uid  rigbti  loft  by  tii» 
erroneous  jndgmenti  doea  not  ezelude  the  oonrt  below  from  ezercidbig 
the  lAzne  power.    Id, 

A  Pabtt  Aoorzxwd  bt  Erronbous  JuDQKKirr  MAT  Pbooud  bt  MonoB 
to  be  restored  to  the  rights  lost  thereby,  and  is  not  oompelled  to  proceed 
by  action  in  the  usnal  form.  And  in  the  absence  of  nnreasonable  delay 
in  making  wniah  motion,  there  is  no  statute  of  limitations  In  such  in- 
stances.   Id. 

ti.  Pabtt  aoazbst  Whom  Bbbobbovs  Judoikebt  hab  bob  Rbbdbbbd  omsti 
on  the  rerersal  thereot  be  restored  to  all  things  that  he  baa  lost  by  such 
Judgment.  But  a  bona  fdt  pnrdiaaer  at  a  judicial  sale  mads  under  exe- 
cution issued  upon  such  Judgment,  is  not  within  this  rule,  but  Is  pro- 
tected.   Id. 

€ee  Aduiavbt;  AmDATUB;  Abbhration  ahd  Awabd;  ATTACODiBBn,  8| 
Coiocoir  Oaruihu^  1, 16;  Cobfobaiiobb,  8-12;  Gbdobal  Law;  Equrrr, 
6;  Bbtatib  ov  Dbobdbbtb»  5-7;  Ezboutobs  ahd  AoMnnarrBATOBfly  9-15; 

GUAXDIAB  AND  WaBD^  2;  HoiCBBTBAOfly  19;  HUBBAH])  ABD  WlFB,  4;  JUBT 
ABD  JVBOBS;  JUBnCOBOFTHBPBACE;  IJBKfl»  1,  3;  IIABBIAQB  ABD  DiVQBOB; 

Mabrtip  Wqmbb;  Mistakb;  MoRTOAiOBS,  27,  28^  80^  81»  86-88,  42;  Nb- 
OOTIABLB  Ibbibxtmbbtb,  2,  5,  19,  20;  Xbw  Trial;  Pabtriob;  Partbbr- 
8HXP,  14;  Probazb  Ck>URTB;  Sbt-ojt;  Statittb  of  LdoxatidbBi  9-12;  22; 
STATUTBa^  3;  4;  TAZAxnur,  11;  Trb8PAI«;  Whas;  WrfW— bs;  Wbrb  of 
Absistabcb. 

POSSESSION, 
flee  AoTBRBB  PoflBBasiojr;  Dowbr;  Exboutobb  abd  ADMnmauxoBai  Homb- 
■TBASi»  4;  MiBXBALB;  MoBTOAOBfl^  11-16|  Seaxotb  OiV  nuiin%  8-5; 

WeRI  of  ASBBTAirOBy  2. 

PBAOnOE. 

See  PLBADOfO  AJn>  PRAOnOBi 

PRESCRIPTIOX.  ^ 

Sea  Abtirbb  Posbbsbion;  Statdtb  m  lAmnjaxnoL 

preseni:m£Nt. 

See  BAinu  and  Bakkino,  2. 

PRESnMPTION& 
fee  Abbhratiov  and  Awaed^  1;  Conflict  of  Laws*  1;  Crdcznal  Law,  10; 
Dbbdb,  5;  BvujBBUJ^  4;  ExBCTTTioNS,  18-20;  Husband  and  Wivi^  6,  10; 

JURT  AND  JuB0R8»  1;  LiBBL,  5;  MaRRTKD  WoMBN,  2,  6;  MEfBRALSi  10; 
NbOOHABLB  lN8imVMBNT9,  19;  PlBADINO  and  PRAOno^  80;  SOHOOLfli  9| 
SKBBIFfB;  TBaBFAaS. 

PRINCIPAL  AlfD)  AGENT. 
See  AoBNOT. 

PRINCIPAL  AHD  SURETY. 
Sea  SuRSriBHiF. 


/ 
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FRTVIESw 

nmuBSKD  ooiocmnoAHQK 

8m  Ldb«  •;  WToamm,  % 


FBOBAX& 
8m  Wilul 

raODAXB  OOUBISL 
L  Dgom  «y  TmomjomOoumt  v«  8alb  ov DaoBMnnV Bbautt  b boI  v«ld 
biaaMi  of  file  dafwl  in  flie  patitMm»  wfaidi  piiji  bo*  iiifl^y  ^ <v  <^ 
«l  nl%  wliidi  is  tiM  proper  ooarsa^  but  ■eeki  m  iti  raun  object  tfao 
tlmiHwi  ol  an  agroooifliit  lor  »  pimte  mIo,  Tlwgh  oadi  a  potHaoa  i» 
dHBomblo  for  thiu  Mkiag  what  tho  oooii  oauioi  grant»  yot»  aa  it  aW 
aaka  for  an  ord«r  ol  aalo  whidi  tbe  ooort  can  graal^  and  prcaanti  all  tb«- 
bcti  nooionrj  to  Juiadietian  of  the  matter  off  aala^  it  ia  aofficaimt  to* 
aapport  tho  dacrae  ol  aalo  wfaoB  ooOataiallj  attackod.    SUmrir.  AOok. 


%  'Bmamkn  Oomt  wum  No  Fown  10  Oomnoi  privita  aale  of  roal^  ol  a  d»- 
oadMt^  and  «B  ordor  to  ttat  oflbot  ia  void,  and  cwBOl  difoat  the  oonrt  of 
hi  figbtftd  poww  to  ordor  ft  poblie  aale  of  tbe  Uyid;  and  if  by  »  aeoood 
dacrao  it  doaoao^  aooh  deorae  will  not  be  held  Toid  on  ooDatval  attack^ 
becaoae  ol  the  fannwiaNnBy  boiwoen  the  lint  and  aeoond  daoraaa,    ItL 

X  FoiwiB  ov  PlM»axB  Coon  10  Okobl  8alb  or  BiAurr  ov  Hkdbvt  re- 
aalti  from  the  fact  that  the  powonal  eataie  in  the  handa  ol  the  admtni»> 
trator  ia  imnflfliont  to  paj  dabti.    Id. 

A,  Ih  Kimmwiiiwi  m  Junnonav  to  Qum  8au  ov  BiAurr,  n  ooort 
not  oonq^  litfltally  wilh  the  pKonakma  ol  the  atatnto^  n  aabataBtial 
plianoa  being  anoni^    M. 

f.  Lf  GaaMinnBaltejaioBBALERAxainu  n  Ihjumiuvilt 

bgr  holding  probata  ooorta  to  great  atriotnom  ol  iaoiwwlini^  n  lair  and 

Hbaral  oonatnotioB  ahoold  be  given  to  tiiafar  noti^  whnavar  it  can  UgalljF 
bedono.    M. 

8eo  Igom;  U  iRAni  ov  ThnrnmnB;  Kimjuwmm  ^bb 

9-15;  FinvnaiP.  h  WniM,  & 


ov  8uiiww%  DuRBD  10  Two  Dmnyjn%  wmi  vor 
Lnai.  SBmo%  iriMra  it  H  "I  havo  asradthiawxitoadolaBdaBt,  F. 
R.andW.R.,  byleaviQgnoartifiodoQpjwithhiafamilj.''    Itdoea 
ahow  idiiflh  dalBBdant  waa  aorrod,  or  that  n  OQpj  waa  loft  with 
aon  of  anitablo  age  and  disorotion.    Bap$  t.  Mtakm^  f$k 
iBUum  OF  FftiTATi  bsDmacoK  btOumdul  FBOComianot 
by  the  Uw.    ^nnMr  ▼.  Peepte^  78S. 

8ee  OUMOUL  Law,  18;  Falsi  Imwuikmuubiti 

FBOMISSORY  NOTES. 
8ee  N1QOTIABU1  lvm»uMMMm» 


Index.  M: 

PUBUC  LAND& 
See  MmBAiA 

PUFFEBS. 
Avonovij  Bjuhju'jhib8  ahb  AmnnsnukMBi^  1& 

QUO  WABKANTO. 
See  SoBOOL8»  13. 

QUsamoNS  of  law  and  fact. 

iQB  BnnoDr  or  CaMomma,  6;  Aucnom,  1;  OoimLAiTii,  B| 
CBnmiAL  Law,  10;  19;  KvuiBWcn^  6;  iHSimijrG^  6,  •;  IvrouoAnoii,  S| 

RAILBOABa 

llAn.tain  Coutasy  mab  Ktawt  to  Ksir  at  m  STAnova  Smai  Surnjis  ot 
Wood  m  %r%  in  ite  Jadgment^  nwoewiry  for  ite  preient  uid  tutun  om, 
■ad  ii  ia  not  liable  for  any  injury  oaoaed  by  th«  aoeidental  bamiag 
thonof,  oaiMB  il  reanlta  from  the  groaa  negligenoe  or  oarelMuiMa  of  th« 
oompany  or  of  ita  ag«ita  and  aemnta.    Maeon  dt  W.  M,  B.  Co,  ▼•  if  o> 

RAPE. 
See  CBiMDrAii  Law,  17-201 

BBOEIVBBS. 
See  CkxBFOKAXion^  6L 

RBOITAIJEL 

BE00BD6. 
See  Dnatt  Juumiuuii%  7;  IfiHxaAu;  8^  17;  MdnoAoi^  10;  Flaakb*  ajtb 

PllAlOflQIi  28. 

REDEMPTION. 
See  tkaauman,  8,  HoBioAoa%  4.  88»  ML  4& 

REFORMATION. 
See  CoimuoEB,  4-8^ 

REGISTRATION. 
See  Iln8i»  4»  6;  Mnff»»ATJ^  8,  17;  Moexoaov^  14 

RBOULATION& 
See  MzKXSALs:  Schools,  I,  % 

TMCT.TCAftlt 

See  Down,  11, 14,  15;  MoBi«Aoa%  SI 

REBIAINDERS. 
See  EzicuTiONaw  2. 
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IlEM£Dl£a 

8m  COJW'ITUTIOHAL  LaW. 

BBMTSb 


8; 


REPKAUL 
8m  ComrRTimosAL  Law,  4. 

RESCISSION  OF  00in!RAGia 
See  OoimA0i%  7-12;  Imvavov. 

RESULTING  TBUSia 
See  TKU8T8  AMD  TtimnB. 

RSTDRN& 
lee  EnoimoNav  18-20;  PKiom^  1. 


REVERSAL. 
See  OfeDOSi*.  Ltw,  3;  Jctrt  and  Jubobs^  9;  JumcBi  or  no  Fm^iC^  li 

MoftTOAon^  SO;  PuuDora  AMD  FrnMonam, 

REVIEW. 
See  Pliascvo  avd  PftAono^  28-28b 

REVOOAXIOir. 
See  iNTAScnr;  Wnu^  2i 

RULEa 
See  RBoiTLAZionL 

SALES. 

1.  DnrmrcnoM  minnaaf  Salb  akd  Ezobaiiob  ok  Baboatw  or  Rakthb  U  XhaM 
in  »  lele  »  prioe  le  attached  to  the  article  aold,  which  may  be  reoeirod  in 
flaoBcy  or  in  a  chattel  at  an  eetimated  prioe;  wheieae  in  barter,  one  chattel 
ia  exchange  for  another,  no  price  being  attached.     AtUer  t.  Dunn,  318. 

8b  CoiTTEAOT  TO  Deutsr  Ooods,  not  ineme,  at  a  fntnre  day,  will  not  operate 
to  veat  title  of  the  goods  in  the  proposed  pnrohaaer,  upon  their  being 
tendered  to  him,  if  it  ie  proTided  in  the  contract  that  the  goods  are  to  be 
thereafter  prodaced  by  ooltivating  the  earth,  they  to  be  c^  oertain  qnal- 
ities  or  grades,  and  to  be  delivered  at  a  specifled  time  to  the  vendee. 
He  has  a  right  first  to  examine  them  and  determine  whetiiar  they  are  ci 
the  required  standard  or  not.  If  he  refuses  them,  the  title  will  Btot  paHi 
Jttdsr  y.  KOley,  176. 

8.  Hbasusb  ov  Damaobs  for  breach  by  a  Tondee  of  a  oontraot  olpwrnhaan^  Im 
refusing  to  receive  property  when  it  is  tendered  him  ondar  the  oualnol^ 
is  the  difference  between  its  contract  price  and  its  marfciet  Taloa  at  the 
time  it  was  tendered.    Id. 

L  OownACT  D  NOT  Intalidatbd  BiOAUBB  OF  Knowudqb  OF  VinKm  of 
goods  that  hisTondM  faitends  to  sell  theminaMtfaar  stMs^  in  vlelsUsa 


Iron.  868 


ilililMn.  AdMailriBigvpoiiiiiohftoontnolaqf  IwoqIImM  by  AD 
Mika  in  the  ooorU  of  the  Utter  itste,  if  the  oontnMst  of  nle  was  T&iid  la 
the  stste  where  it  wae  made.  Oa^lord  y.  Boragen,  154. 
AvOTHnn;  Bova  Fzdb  PuxduaBRs;  CoRFOBAnora^  6;  Bquttt,  2,  8; 
Eraxv  ov  I>MiDBm»  &-7;  Exiodtions;  BxaouroBa  ahd  Aominu- 
nAXQBs;  Judicial  Saub;  MisxAKSy  3;  Pabtitioii;  PABxaxsemp,  2; 

FBOBAn  COUBTB;   BZATDTB  OV  FbAUU^   8^;    lAZATmr;   ynmOB  AND 

Vbrdxi. 

SCHOOLS. 

I.  Rbamoublb  RagiiTiBBMBimi  or  T^aobib  mnel  be  ebiyed  by  hie  pupile. 

Outm»e$  ▼.  MUm,  171. 

fl.  BaoRTiBXiixm  lo  Wbxtb  OoKFOonaini  ie  rwiOTuMis  and  tee^her  mey 
expel  A  papil  who  penisteiitly  refnaee  to  oomply  with  the  role.    Id, 

IL  BzruiAON  nu»ii  Sohooil  is  Pbopxb  Bbkbdt  for  penutflB.t  diaobedienoe 
ol  a  pupiL    Id, 

A,  BcnnoL-iiAflnDi  has  F6wbb  io  Pubibh  Potil  for  all  aeti  el  tiie  latter 
which  are  detfiineiital  to  the  good  order  aad  best  interest  of  the  sohool, 
whether  snoh  sets  are  oommittod  In  sohool  hoiii%  or  after  the  pupil  has 
retnmed  home,  or  while  he  is  engaged  in  theserrioe  of  his  pemtk  ^on* 
46r  y.  ^eoser,  IM. 

iw  SoBooirMASTBB  IS  LiABLB  XV  Damaqis  foT  sn  ezosmve  pnnisnment  of  a 
popi],  eren  thoo^  he  acted  in  good  faith  and  withoat  maUoe  In  inflicting 
it^  and  ooosidered  it  neoeanry,  and  not  STuesifmi  bat  In  case  off  doabt^ 
he  is  entitled  to  the  benefit  of  it.    Id, 

C  Whxbb  Ezobbbivb  PuinsmcxNT  or  PvnL  is  ohaiged  against  a  sohool- 
master,  eyidenoe  thai  the  ordinary  maaagsmeBt  off  the  ]stt«  was  mild 
and  moderate  is  not  admiesihle.    Id, 

7.  Ir  EyiDBNOB  that  Scbool-mastbb  Aotbd  Malzciouhlt  in  administering 
the  ponishment  shoald  be  giyen  by  those  prneeonting  him»  eyidenoe  that 
the  sdhool-master  was  ordinarily  mild  and  moderate  woold  be  admiesible. 
Id, 

fi  It  IB  QuBsnoir  iob  Jubt  to  determine  whether  the  instrnment  nsed  by 
-  a  sehool-mastsr  to  infliot  poniihment  vpoa  the  papfl  is  a  proper  one  for 
sneh  purpose.    Id, 

•i  To  RsBirr  Pbwumfa'ion  ob  Pnoor  or  Mauob  xv  Puhibhdio  Pufil,  it 
ii  oompetent  for  the  school-master  to  proye  that  the  instnutaent  used  by 
him  in  ponishing  the  pupil  was  saoh  ss  was  generally  naod  for  sach  pur- 
poses by  other  teachers  in  the  yioinity.    Id, 

IOl  It  is  OoMFBTSifT  IOB  SoHOOL-MAsnEB,  who  is  defending  himself  in  an 
action  of  trespass  for  assault  and  battery  upon  a  papil»  to  proye  that  at 
a  former  trial  of  the  same  case  the  plaintiff  made  no  daim  that  the  pon- 
ishment inflicted  was  exoessiye,  and  that  then  plaintiff  only  claimed  that 
the  master  had  no  right  to  inflict  the  pnmahment»  because  the  offense  of 
the  pnpil  was  not  committed  in  school  hours.    Id,       * 

II.  EQcmr  WILL  Intkbibbb  Aim  Control  AonoK  or  Sohool  Tbustbib  is 
changing  school  districts,  if  a  plain  yiolation  of  the  law,  gross  injustice, 
oppression,  or  corruption  is  shown.    Jfete  y.  Andermm^  704. 

12.  AoQuiiaoBHCB  IN  Unwarbamtablb  Act  or  School  Tkowomb  in  Con- 
soiJDATiNO  DiBCBiOTS  Constitutes  a  good  ground  for  the  rsfMiljsl  equi- 
table inter! erenoe.    Id, 
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tX  SoBDoi.  DiMUwaV  Bmrr  10  Hold  Omos  oAnrov  n 


SBCXXNBART  EVTOBNOB. 
8MDmM^5|  BnDBrGi,fr«8;  Puuoiyaijn^ 

SEDUCmOK. 
8m  Omooxal  Law,  I61 


SBPABATB  PBOPEBTT. 
hkWf  9i  Ho8BAin>  AXD  Wiim; 

TIXIOH,  4. 


SERVICE. 
8m 


SET-OFF. 

L  Dnv  Dub  LufUWAL  cannot  bb  Sbt  on  agiiDrt  »  debt  dnm  firan  twip 
pOTMM  iointly.    Ihri  t.  Sherwood^  228. 

&  BaaHT  OF  Snr-ovF  has  Rbtsbsnob  to  Situation  of  Paxsdm  at  Tm  ot 
tiie  ooinnmiKWBiint  of  the  aotioa;  and  therefore  ademeiid  oBoe  barred  by 
the  statute  of  limitationuiy  and  afterwards  revised  by  a  new  promise^  oan- 
not  be  pleaded,  at  law,  as  a  set-off  in  an  aetion  oommeneed  dniing  tlie 
editsnee  of  the  statatory  bar.    Lee  ▼.  Lee^  681. 

IL  DliBNDiABT^   XN  AOHON    AT   LaW,    OANNOT   SnT   CVF  JuXMniBIT   AOADrn 

Plaintiff  unlws  he  had  tiie  legal  title  to  sao^  Judgment  at  the  time 
when  the  aotion  was  commeneed;  it  is  not  siiBfliimt  that  he  had  an 
eqnitable  interest  in  it.    Id, 
L>  GouBT  OF  BQVirr  Bxtinds  DocrnuNN  of  Sxtoff  BnroND  Law,  in  all 
whertLj^eealtar  eqnitiee  intervene  between  the  partiea.    Id, 


8HEBIFFS. 

RbFOHNO  to  EjLBUUTB  WbIT  IB  PUBIUMMD  10  BATB 

Dorr,  and  to  haivo  acted  in  willfnl  Tiolation  ol  U.    Qmfmmm  t.  f%mw 
Bee  ArwiMW  jxd  Oluht^  2;  KmuuTiowBg  Wnm  of  ^mrirm 

SHERIFFS  SAUBS 
See  EuuuTioNB;  JuiNuuunnv  llL 

SLANDER. 

Wna  TJwauMnn  n  Impdtbd  to  FllfAXJ^  EnuBRsev  Aoival  Pimri- 
fOTioirtwonMBtfaB^ifter  thespealdiigtfaewordeisBotBdmlBrible.    Be^' 


Indsz.  805 

anUifiO  FIEBIOBlCAKCnL 
Bm  Miwi^  S)  Bquctt,  4;  HiMMnm^  17. 

SXABLK8L 

SCAGS  OOMPiJflBaL 
8m  OodOKni  OiBUViLUL 


8m  Puusora  An>  PftAono^flU 

nATDn  or  vbauds. 

L  CummmBuavtMm  Auifimi  Wnni  BmiAW  io  FtooioHito 

wUok  «•  aWMdj  Mllii*Hia  to  fhe  vid«teUif  «l  «^ 
lUku     rflmnt.AiiMbllfi. 
%  OnfiiiTtifc  FMHonvo  Amnoi  bob  Dnr  ov  Ammhob  it  wftUa  fhe 
il  liMds  if  tlM  ctigiMa  UabOilgr  ooBtmflM  to  nbilrti  1^ 

tho  origindUalnli^isoxtiiigidilMdy  thiQ  tho  nvw  pioBiM 
ii  Bot  ^rittlBilio  iftKtela^  Imt  is  vagHdad  m  mi  origbil  ootttwwt  oo  Mf- 

MMt  oOMld«ilion»  wUok  need  Ml  bo  in  iPiitiaf.    Id. 
I,  GAUMHan4  StAxuTB  ev  nuiin%  PBovnoHO  nux  8alb  ov  Chunnui 

BOt  OOOOBBiBlld  bv  ''OB  MtOol  OBd  OOfltiBBOd  dlMMEO  oC  pOBMMlOB  "  ihon 

doM  Bflt  loqiilfo  that  tho  Toadory  nnder  p«Bal^  ol  loifrftore  of  tho  obot- 
tal%  dudl  Biifir  oftarwaidi  bsfo  «By  ooatnl  of«r  or  bm  of  tboBL  Tho 
wwi  ''aetQal'*WMdeii0MdtocraladotboldaBof  aBMMioflBMlobaBgo 
of  poHOMun,  oBd  the  wwd ''oQBtiBnid,'' to  onlodo  4bo  idM  of  ft  BMio 
tofliponry  choBgo.  Bnlo  of  Baem  r,  Sttmm§H  9  ObL  S9%  ovonndad. 
l7tfM«MT.  /not^MK 

4  lk>  ICaxb  8au  ov  Ghaxxilb  Viud  vhsib  OAUfOBanA  8r Anm  of 
fkAVM^  ddiToiy  BMMt  bo  mode^  tho  TondM  moottripo  BctBil  poMMiion, 
tfaot  poMfBrifw  nmst  bo  opon  and  naoqiuYooily  oonjing  with  it  tho  bhuJ 
BHiriDi  OBd  hiiHfrn1i*irm  of  owoorahip  by  the  ToadM.  It  Bmot  bo  ooBtiBo* 
ou)  BOttidDaBto bo  ■ofMBdwod  book;  BotfotauJ^  bat  aabolutML  Bat 
it  BOodBot  ooBtfaMMiadofiBitolywhoBit  iiftoBB/deoBdopoBlytolMB, 
aad  ii  koft  for  noh  a  laagth  of  timo  m  to  giro  gnonl  adfwtiaoBHit  to 
tho  «Miif  of  tho  proporty,  aad  tho  daim  to  it  by  tho  Toadao.    Id, 

&  8au  ov  Obatoou^  WHum  Vbbdxb  Butb  BoiTA  Fn>iH  Takm  IMwwmw 
OnoniTy  aad  holda  ozdiuKfo  poMoaBJoa  for  a  yoar  or  bmmo^  ia  boI  void  at 
totliooroditoraofthoTOBdor  BadortfaoCUifotBiBalatBtoof  fraado  lo- 
mm  "aateal  —mI  ooBtinaod  fliiaaoo  of  DOMaariflB."  baoBBM  tto 
aflarwafda  pata  tho  proporty  iato  tho  poMaaBiwi  of  tho  TOBdor, 
wlM  ia  Ua  Bfetomqr  fai  laet.  Id. 
8m  €taBnyMB%  5;  Vawnt,  11;  JintT  and  Jvbobi^  18|  FaBSBMB^  !» 7* 


8TATUTB  OF  LDCITAnOinL 

L  WoBM  "BBTon)  Skis"  or  Tbd  Oouimr  Miair  bifMd  IfeB 

UmitB  of  tho  Uattod  Stataa.    JfoMfi  t. /oAMMb  74a 
Am.  Dms.  Vol.  LXXVT--66 
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t,  CALOOBinA  n  VQV  "aMWl»  SiAfl^witlim  the  nanmg  of  the  ISiiiBti 
off  wlIK  lUliiV  the  tfaM  m  idiioh  cittbM  i^idiMt  ertiifen  ihdl  be 
Id. 

lb  Fastt  n  irov  Gvnanr  m  ^'^*— s  eoai  to  deprhre  him  of  relief  by  waiv 
fa^^  three  yeeie  eftar  the  dieoofitj  off  e  niitdLe  in  en  egreement,  bef or* 
he  briq^i  aa  eetiflA  to  oocieet  tiie  Mme^    Tkamp§m  ▼.  iTanftaOi  SSL 

4  Couwn  €9  Vqum,  m  AnnmRsniio  Rjud.  eet  in  obedioaoe  end 
eiiili^Crtir  thfr  iletiii  rti  Kwitititmt  tail  rifBttnrKtf  *Thiirr-ir  thr  rh^^ 
would  b*Te  be«&  benred  bgr  looh  etatata^  if  it  had  bean  made  in  a  ooort 
efflaw.    ^mMT.  J%^  10ft. 

S.  Whkbs  SKAnm  m  LnozATiam  n  Anuaasu  to  Clau  la  tha  ooort 
of  Teza%  it  amat  haiva  iti  fall  eflbot  and  opagatJon  upon  it^  iHieThar  tiie 
oaae  be  off  lefal  or  eqahafala  OQgnimaoe;  aad  if  aaoh  atatate  doea  aot  ia 
tenna  apply  to  the  oaaa^  it  win  be  gofiAed  by  tiie  aaah^giea  ia  like  oaaaib 
whloh  are  OBpNady  withia  ita  profialona.  TUa  role  appliaa  to  a  aait  to 
ooneot  a  adatake  ia  a  deed,  aad  for  oompaaaation  for  a  dflAeknay  ia  the 
qoaatity  off  had  pafohaae<l>    Id, 

L  1m  Kqubt,  ab  ja  Law,  CLuma  at  Aonoa  Aam  whanefw  the  party  ia 
eatitted  to  bring  aait^  or  aa  aeon  aa  he  haa  a  right  to  apply  to  a  ooart  of 
e^aiiy  for  relief*    Id 

7.  WMRKia  Feavd  utd  IfmAKB  win  beadmitted  aaaaeKosptaoa  totfae 
rvaaiag  of  the  atatate  of  UautatioBa  ia  aa  opan  q[aeation  ia  the  ooarta  of 
Tazaa.  Bat*  if  adaiittad  aa  aa  ezoeptioa»  they  win  oaly  prevanft  the 
raaaiBg  of  the  atatate  aatil  the  frand  aad  mlatake  are  diaoeraredp  or  by 
the  aae  of  reeeonable  dil]gaaee  nqi^t  baTo  beaa  diaooyerad,  by  the  party 
applying  lor  relief.    Id 

%,  AowMMMT  AoKsawLamma  Jvanca  ov  Pladrdi^  Dhusd^  to  hare 
the  eflbot  off  taking  a  oaae  oat  off  tiie  opermtkmeff  the  atatate  ^  limito- 
tioaa,  mnat  oontaia  aa  anqiialifM  admianon  ol  aabaiatiag  indebtedneai; 
and  if  there  ia  any  aocompaaying  ofaroamatanoea  whioh  repel  the  praaomp- 
tion  of  a  promiaa  or  aa  JatMrtJoa  to  pay,  or  if  the  eipraaaiona  are  eqaiv- 
ooal,  ▼agne^  aad  indetarminate^  leading  to  probable  iafaraaoee  oaly,  it 
will  not  amoont  to  an  aokaowledgaieat  aaAoieat  to  take  the  oaae  oat  of 
the  <qperation  of  the  atatate.    Id 

9.  Statuis  ov  IjmrAxnniB  may  be  intaipueed  by  demnner  or  ezoeptioa  ex* 
preaaly  aetting  ap  that  def enae  to  the  aotion.    Id 

la  Statotb  of  LDOTATnxin  muct  n  Spbokallt  Plbadkd  lo  Aamam  or 
P1B8ONAL  KATuaa,  and  oannot  be  aaed  aa  a  defanae  by  dennuier  to  the 
deolaratioa.    OebhaH  t.  Adam§,  708. 

11.  ArAxinx  ov  LnacAHomi  uawt  mm  Spioiaxxt  Plxaded  in  aetioaa  oa 
penal  statntea»  aad  oaaaot  be  takm  advantage  of  by  danmrrer.    Id, 

11  LAFsa  or  Tim  kat  bi  Oivair  nr  Bvnnoroa  uanaa  Obkbal  Ihqi^  aa 
well  aa  ander  the  plea  of  the  atatate  of  limitatioaa.  Ptr  Bn&m,  J. 
Id 

11  BguTTT  WILL  iroT  RiLBTB  VBOM  Bak  OV  Statuib  ov  LjHixAnoM^  oa 
the  groond  of  miatake,  ariaing  from  aiare  iaaotioa.  ^doaia  t.  Ornmn^ 
624. 

14  Li  Equitt  whebs  Rslbv  n  Soooar  on  Gaonra  of  Feaus  oa  li» 
TAK^  the  time  ooaatitnting  a  ber  by  the  atatate  of  limititiimf  bagiaa  to 
raa  oaly  from  the  dieoovery  of  the  fraud  or  miatake.    Id, 
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10W  Boomr  WILL  kot  Kblists  fbom  OpnATKur  <w  SfAXvn  op  LmxA- 
nosa^  whan  tiM  bw  luw  alrMuly  atteehed  bsCore  aa  Miioii  hM  b«n 
oommenoed  in  a  oonrt  of  law  or  a  oonri  of  eqiitty.    I<L 

18.  Cbbxrok  has  Ko  Bmmmdy  uvom  hib  Mobiqiob  aftsb  hoi  Dm  m 
Babksd  by  tlw  statate  of  limitatiwn     PeMu  ▼.  AerM^  78. 

17.  If  Dkbt,  Bauod  B¥  lAOXAiioiry  mm  BivxyxD  bt  Nsw  Plmnm  It  "vill 
QrsBATB  TO  BsviTB  MomQJMM  by  which  moh  debt  ia  aeoandy  thoogb 
then  be  no  wofda  to  tiiai  effMt  m  fho  new  promiaai    /il. 

18b  Dkbtca  mat  Retiti  Dm  wmiiWT  BaviToro  MomoAflB  vr  Diolabo 
oro  Such  TO  ■■  KD  Imnnraioif .  lliiagoaanpoailiapiindptotiiaiaooB- 
ditional  promiaa  to  pay  a  debt  that  ia  barred  by  limitatioii  mMt  be  taken 
aa  it  ia  made^  the  eondition  going  along  with  Uie  pioniiae.    Id. 

liL  WmszBf  AcnoiowLBDOMiErT  ov  Dbbt,  om  PBomn  to  Pat  It,  Bmoni 
SiAmn  Bab  of  LDHTAnoNB  from  original  oanaa  ol  aetloni  bat  it  la  not 
tobeoowndwredaaanewoontgaet^oraaafoandatiflaloranawaaitnpon 

vna^v  ^^BMA  ^^a^sA  w  v^^^we        ^H^ftv^v  w^^w   v  e   m^^^^v  ^^^^^m    •ksr^v 

88l  OfffiBAffFBB  OF  WBimai  AcnofowLBDOMBBT  OB  Kbohiib  SuffJUUDnr  TO 
Bbmotb  Bab  of  lAOXAnoBB.— The  ptomiee  mut  be  aa  ezptOM  ptomiee 
to  pay  the  debt»  tiiiioh  ia  taken  aa  an  acknowledgment  that  the  diehk  ia 
dne.  Hie  acknowledgment  moat  be  an  nnqnalified  one  that  the  debt  ia 
dne  in  whole  or  in  part    Id, 

fl.  XzAmLB  OF  Ibbufuqibrt  AcnoiowLBMMBMT.— a  written  aeknowledg* 
ment»  at  the  foot  of  an  aoooant»  that  the  *'debiti  and  erediti  are  ooReel^ 
and  aabjeet  to  the  aettlement  of  aoooonte  "  between  the  parties  ia  not 
■offieient  to  remore  the  bar  ol  the  statnte  of  limitatioBa,  Tiie  adoMwl- 
edgment  ol  the  oorreotneea  of  an  aoooont^  with  the  dalm  ol  iti  being 
aabjeet  to  oAeti^  oomea  within  the  lame  role.    Id, 

fX   OOVBT  DOBB  BOT  BbB  IN  RlFUSDro  PBBMIHION  TO  SbF  VP  SeATOTB  OV 

LmrraTTOiira  alter  anawering  to  the  merits.    Sitmi  t.  Lomdtr^  888. 
Iw  BbBOOTOBS  ABD  AimiBISKBATOBfl^  4;   Imjuboi]OB%  8}   Puubib«  abi» 
^BAOOQB,  88;  Sbt-off,  2\  TAXAXunr,  88.  81,  88. 

8TATUTB8. 

L  Aov  BuBiU'iTBD  TO  Pbo!fiji  FOB  Batifiuaiiioib  abd  Affboibd  mat  bi 
Abbbdbd  by  the  legidatore  withoat  aabmitting  the  aoMadnMBt  to  them. 
Bufer^ BmJir,  IffBard;  786w 

%  WoBD ''shall"  IS  Mbbblt  Dibboiobt  whwe  no  ri^t  or  b«eAI  to  any 
one  dependa  upon  the  nee  ol  the  word.     Whatkr  t.  CI^  i^Qdeago^  788. 

8b  AiunATioB  OF  Frboibb  Timb  n  bot  BaflBBTiAii,  bt  goMra],  in  aotiona  en 
penal  etatntea.  Flroring  the  aet  to  hare  been  done  on  any  day  alt«  the 
day  iirat  alleged,  and  before  the  eommenoement  el  the  aotfen,  it  anfl- 
dent.    €Mtihari  t.  AdamB^  708L 

4  DBflLABATWIB  OB  FlBAL  StAXUTB  MAT  BB  FbAMBD  IB  WOBM  OF  SCAimBl 

and  timefore^  in  aa  aotioB  of  debt  to  recoFw  a  atatutery  penally  for 
entting  tfanber,  tiie  deebration,  if  in  the  werda  el  the  alitBl^  need  not 
Bfer  that  the  timber  waa  eat  wiUfally,  knowingly,  er  in  eriadnal  n^* 
fMoe.  Id. 
See  OuMSTiTDTioBAL  Law;  BvuiBMUi^  1,  ^  4;  BzBOonoBi^  8)  Hmmwat%  5^ 
PBoaATBGoirBnk4;  SKASViBOFfkAVDSs  ScAiviBotLiiiiKAxnnn;Tik» 
r;Ui 
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TAXJcnim. 

1.  TiAzaOtaAMB  ARiflnaotoLABD  mnMB  Aia 
Jta^,  ML 

BT^y  ewBtid  liy«d  ijngwiding  upon  Mm  nfokiHif  «!  Hm  yvooMdiafi 

%  Bvwm  ov  Lmblasubb  to  Tax  n  smnoi  RHRionB>Ml»H»dBMr 
Uailtd  M  to  tisMi  and  tliMwfon^  tiiaB^  pi^fBMBft  «C  »  tex  «m  odiy  Im 
«danad  ■iWwriHiig  to  law,  y«t»  if  from  aooidMAt  «r 
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mmBf  en  the  jmrt  of  the  tui-pay«r  the  time  fer  paymeBt  has  peiiwd,  er 
Mm  mere  mode  of  ohecgmg  him  hM  not  been  followed  hf  the  cUmn^  the 
l^giebtnre  msy  etill  oompel  him  to  pey.    /d. 

C  LwBLATUBi  HAS  Foiwm  TO  Pbotidb  Mmakb  voib  Ibntmrnrnmn  Am  Ooib> 
LBOncnr  of  tezee^  end  aa  e  meene  of  fiziiig  the  aaouit  of  the  tax  It 
may  leqiiire  aa  aaaeeament;  and  in  the  erent  of  an  iafonnal  or  iaovieet 
aaBeaament^  may  aa  well  preaoribe  a  mode  for  the  ooiraetioa  thtfeof  ae  to 
preaoribe  the  form  thereof  in  the  fiiit  inatanoe     Id, 

§^  BqoiiT  WILL  HOT  Bbstrain  OoLLBonov  or  Tax  levied  by  oAoefB  de  imn 
or  <i«  ySiofob  where  inegnlaritiea  are  eharged,  mnoh  Ian  where  no  inegn- 
laritiea  are  oharged.    The  remedy  ia  at  law.    IMi  ▼.  AmierMm,  7iM. 

§i  ArATun  AuTHOBixsio  Suit  to  sb  Bbouobt  von  Ubpiid  Tizm  of  former 
yeen,  and  prohibiting  the  defendanta  i^om  aetting  np  in  defanee  any 
Informality  in  the  levy  or  aaaeeament  of  the  tax,  and  making  dnly  oerti- 
lled  oopiea  of  the  delinqnent  tax  list,  or  the  origiBal  or  dnplioata  aaaaaa- 
ment  rolla,  eridenoe  of  the  delinqneney  of  the  property  ameaed,  of  1^ 
amoont  of  taxea  due  and  unpaid,  and  that  all  the  forma  of  law  in  relation 
to  the  levy  and  aaaeeament  have  been  oomplied  witii,  ii  oonatitationaL 
People  ▼.  Sejpnour,  621. 

I.  SrATUTB  MAKDia  AmiminwT  Pbdia  Fion  Pboov  or  DuivgvizroT  of 
property  for  taxea^  and  of  the  amoont  thereof^  and  aU  that  the  forma  of 
law  in  regard  thereto  have  been  oomplied  with,  menly  afleeta  the  remedy, 
and  ia  therefore  oonatttntional.    Id, 

Mm  BtJuruTM  n  hot  UvuujmTjruTiovAL  SHULun  It  Ocnmui  a  property  owner 
who  la  delinqiient  in  the  payment  of  taxei^  if  aned,  to  pay  ooota  and  a 
peroentage,  by  way  of  attom^a  f eei^  In  ^idditien  to  liie  tax  aaaaaied. 
Id. 

H  SrATun  TmonmasQ  von  BavaBODio  OoujKmxm  qv  Taxb  aaaeond  in  a 
former  year  ii  not  nnoonatitational  beoaaae  the  deUnqnent  tax  liat  for 
aiieh  year  wae  not  properly  pabliahed,  aa  the  UahOity  for  the  tax  pre- 
oeded  the  publication  of  the  delinquent  liati  and  the  anit  wonld  be  baaed 
upon  anch  liability.    Id, 

Ml  Tax  Litixd  in  Sageambnto  Oousty  job,  Waoob-boai)  from  eaatem 
bomidaiy  line  of  said  connty  through  El  Dorado  ooonty  to  Oarson  Talley, 
mder  the  California  act  of  1858,  and  the  tax  levied  for  the  agrienltnial 
hall  mider  the  act  of  1809,  are  constitatiooal.    Id, 

IL  GoMPLADrT  AvBBBiKO  Inpbita'BPiibhs  OF  DBffBirDAiiT  von  Taxb,  amount 
thereof  kind  of  tax,  deacription  of  property  aweaed,  and  Talue  thereof, 
that  the  aaaeeament  wae  to  defendant,  and  that  he  haa  refoaed  to  pay  the 
aame,  ii  anffioient^  under  the  Oalifomia  act  of  1800^  to  put  upon  defendant 
the  burden  of  showing  that  he  is  not  liable.    Id, 

It.  Rioirr  TO  Sxll  pRaFBBTT  vob  Taxbs  is  FouimBD  on  the  non-payment  of 
the  tax.  If  it  be  paid  before  the  sale,  the  lien  of  the  state  ii  disbharged, 
and  the  right  to  sell  no  longer  exists.     WaUaee  t.  Btwm,  421. 

It,  BtBRT  PUBOHAflBE  AT  TaX  SaLB  TaKBS  BSS  BBBD  SUBJBGfT  TO  OONDITIOB 

THAT  Tax  has  not  bbbb  Paid;  and  if  hii  title  is  defeated,  he  must  look 
to  the  government  for  that  relief  which  such  a  caae  may  require.     /</. 
14  Salb  ov  Lahd  lOB  Taxbs  Chabqed  ufov  It  avtbb  Owvbe  has  Pad 
Tbxii  n  VoiD^  and  a  fraud  upon  the  owner's  righta.    Suoh  fraud  also 
viHailsa  a  dsoree  of  oondroiation  under  the  statute;  and  oourta  will  be 
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■kvvr  to  ooBolod*  fhn*  Mm  ofirMr*  liaviqg  M 

iagi  to  oQoilmi,  oMmot  YSOKte  the  daoTM  aad 

Id  a  direot  tad  approfriite  pcooeadiqg  lor  that  pupoML    id. 
1ft.  UgPBE  A»giiffiAii  T^noKT  oif  Tax  Salm^  Ttar  a«»  Voip  ca  Tauih 

tiiflio  is  no  iiitsniitdtito  cramd.    iUL 
Id.  Tax  Salb  n  Vaud  if  Svbrabhallt  Maob  inooBfonnitjwitli  rtitBtfj 

pfoviiioos.    /d. 
17.  Tax  Salb  n  Void  if  ScAtim  a  aor  WoujomwD  or  Avt  MixTm  llATm- 

BXAL  TO  Salb.    Tlni%  if  the  mIo  a  mide  ob  the  wrong  day;  or  if  (he 

lend  ii  not  ftdTwtiaed;  or  if  it  ie  ndodoMribed  in  the  edfoilieeuwnt;  or  if 

no  demand  ii  made  of  the  reaidant  tur-paj«r  lor  IIm  taiaa  charged  upon 

the  land  Mon  mIo^  ofea    /d. 
v.  JirDOMBBT  von  Taxbi  n  Faiaixt  Dmonvi^  nnloaa  the  aaaonnt  ia  ^ed- 

fiad  in  doDara  and  oantBi  and  the  naa  of  muntanh,  without  wocd%  niarl(% 

or  oharaotan  to  indioate  for  wliat  they  were  intended,  ia  not  aniBoiant  to 

anpport  a  aale  thoreondar.    Mppimgn'  ▼.  A^,  700. 
in  FlUDCiBPr  OB  JvoQHXBT  voiB  Tax»  b  hov  Faxallt  DsnuriVB,  it  eeena* 

oratleaat  it  may  be  amended  ao  aa  to  oontem  to  the  judgmonft^  wfaera^ 

inatead  of  apeoi^fing  the  aaovnt  in  doQari  and  oentBi  namofala  are  need. 

wifthoat  wordi^  marki^  or  oharaefcera  to  indioate  lor  what  thoj  were  in- 

tnded.    Id, 
lOi  JvnoMmn  von  Taxbi  wqx  bdt  Suffuw  Salb  abp  Dbbd^  where  the 

amoont  of  the  jndgmant  rariaa  i^om  the  aaovnt  lor  wlrfoh  the  land  wae 

aol4  and  whiflh  ia  ledted  in  the  deed.    Id. 
fL  Tbbabt  XV  row— row  mat  PracBAa  mm  Laxbmbd^  Labd  at  Tax 

Salb  thereof  and  the  aale^  if  Talid,  will  eztingmah  thebndlord'a  titles 

and  oat  off  the  leaae.    PiBiymm  ▼.  MUer,  S61. 
&  Ck>^nDrAHT  n  BBiomD  io  Sk  up  tbat  Tax  Salb  n  Vom^  where  ho 

with  ottian  made  e  Joint  porehaae  at  anoh  aak^  anhaegnently  held  the 

prmniaea  nnder  the  title  tinia  aoqniredt  enjoyed  the  ronti  and  profita 

thereof,  and  where  hia  oo-tenanta  hnve  faronght  a  bill  lor  partition  and 

lor  an  aoooont  of  ronti  and  profita.    Hia  eKeeston  and  doHaeea  atand  m 

the  name  oonditifMi.    Id. 
flL  Tax  Dbbd  n  hot  Void  beoaaae  it  faila  to  ahow  that  ereiytfaing  haa  been 

done  by  the  aaaeoaor,  ooonty  ooort^  cLbA^  and  ooQeotor  that  the  law  r»- 

^■iroa.    Sooh  a  mle  would  violate  the  atatatory  regnlationi  oonoeming 

the  eiSBot  of  tax  deed%  and  the  piinoiplea  of  inteipretatfton  to  be  applied 

to  them.    PhemmtB  ▼.  SeoU,  40S. 
tl  Tax  Dbbd  Showb  Kg  Actual  VnxLAiiDir  of  Law,  aimply  beoanae  it  ap- 

pean  there&om  that  the  aale  waa  made  on  the  flni  day.  and  not  upon 

the  fiiat  Monday,  of  Koirember.    Id. 
flft.  Pabtt  Who  CLAim  Titlb  to  Lahd  Libibd  voib  Taxatiov  or  hd  Kakb 

CAmroT  Bhlabob  ms  Ihtbrbbt  tsbkbot  by  perndttfaig  it  to  be  aold  for 

tazea  and  pnrohaaing  it  himaelf,  either  direotly  or  indirectly.    Id. 
K  Fact  that  Labini  abb  Abbbhbd to axd  Sold  or  Nambof  PABnoumi 

Fbbsob  dqbb  not  PuoLirDB  HD  PuBOBABB  of  them  at  a  tax  aale,  and 

aoqniring  title  thereto^  if  the  tazee  were  iD^gidly  aaaeewd  to  him,  and  be 

ia  imder  no  legal  obligation  to  pay  them.    Id. 
f7.  Tax  Dbbd  8H0Uld  m  Bbubivbd  as  Bvidbbcb  of  T^ilb  wliere  the  only 

objeotion  to  its  regularity  ib  that  the  peraon  to  whom  tiie  land 
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beoMB0  the  pardtMor.  Bat  this  will  not  prseliida  tlM  objaetliig 
ptfty  from  afterwards  showing  that  the  pnrohaier  ooonpied  mch  »  poei- 
tka  as  repaired  him  to  pay  the  taxes.    Id. 

M  Ia»  DmKb  iREiratrnvB  or  its  iMuwuLABmr  on  Qtooranm  mat  m  Biap 
Di  Bnomcs  bt  Dbfeitdamt,  where  it  is  oonpled  with  proof  of  poesession 
that  would  be  sufficient  under  any  statute  of  limitatioos  to  bar  an  actiim 
for  the  lands.    Id, 

n.  Tbovoh  Salb  or  Laud  Arm  Owmnt's  PATiODfT  of  Taxis  Tmotioii 
a  Void,  yet  after  decree  of  conflrmation,  where  the  ooiirt  ii  shown  to 
have  jurisdiction,  the  owner  will  not  be  permitted,  in  a  ooUateral  pro- 
nendinfl,  to  prore  the  payment.  Any  other  constmotifln  would  take  from 
the  judgment  that  oonelusiTepess  which  the  law  expressly  says  shall  be 
ghren  to  it.  As  the  non-payment  is  the  essential  hwt  upon  which  the 
power  to  sell  rests^  the  decree  necessarily  includes  within  it  the  finding 
of  that  fsct     WiOhiOt  v.  Brttmk,  421. 

Ml  Sbbobs  ahd  iRBBOVLAums  ni  Tax  Salb  abs  Cubxd  where  the  pur- 
chaser obtains  a  decree  under  a  ststuts  oooflrmiBg  the  ssle^  if  tfasie  was 
no  fraud  in  procuring  the  decree.    Id. 

IL  DxBD  OF  Absbsbok  and  CkuxBciDB  OF  Taxbs  bob  Lakb  Sold  bob  Nov- 
FATMSHT  OF  Taxbs  IB  "Dbbd**  within  the  Texas  statute^  and  anay  be 
relied  on  to  support  the  statute  of  limitations.     Wqford  ▼.  MtKkmn^  61. 

WL  Tax  Trlx  Dbbd  will  bb  Hxld  Void  whxrb  DiBOBimoiB  n  bo  Uw* 
cnecADi  and  incomplete  as  to  require  the  aid  of  extrinsio  evidsnee  to  de- 
termine the  boundaries  th«Nin  mimtiff^H.    Id, 

A  Ambiouitt  in  Tax  Dud.— Where  land  in  a  tax  deed  Is  described  "to 
AniiwM^  at  the  beginning  comer,  and  taken  in  a  square^  if  it  will  ad- 
mit of  it,  out  of  said  three  fourths  of  a  league  granted  to  W.  A.,"  the 
dssflription  is  uncertain  and  the  deed  Toid.    Id, 

WL  DnD  Void  on  m  Facs  voib  UKCBBTAnrrr  gaxvot  bb  Bbuid  oir  to 
Bupporl  the  plea  of  the  slBtaits  of  limitations  mdUr  titt  Hbbb  stBtefta. 

M 

See  <y^^«^»f%  13. 

TBAOHKB& 

Sse  SoHOOLflL 

TENAKTSw 
See  Lavdlord  and  TENABTi 

TENANTS  IN  COlOfON. 

See  CO-TXKANCT. 

TENBBR. 
■se  WoBNMnA,  26;  PAsnnoBt  6L 

TDOL 
See  SBAZinni^  4;  TAxazRm^  IL 

TRBRpAflfl. 

Law  ^wmntm  Damaab  iboii  Ttev abi^  and  thsnfore  il  is  efror»  fai  an  •» 
tion  tea  trsspssi,  te  the  court  to  charge  the  jury  that  If  tfaoy  beUevu 
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BO  Inivrj  or  <■■■§•  mm  doom  by  tha  ^MeudMito  to  tho  pbhrtiihg  tkif 
■boold  find  for  llM  dofndantL    AUwoodw.Frieot.8ffI. 
Bm  Baojimvib;  OoBMBAvnm^  IS;  Ejuwrnw^  2;  HunAiro  avp  Warn,  % 

SOBOQU^  10. 

TBOVEB. 

L  TmiMUlBI  THAT  FLAimOV  BElSBDTODmDrDiAllTtlwIholMld 

inpnipw  wlHooiirM  bofewwn  dsfnidiBfs  wife  and  ilitfd  psiM 
nriMiHn^  in  an  aetionof  tiovw  for  pronuMory  notei^  to  ohoir  tint  tko 
notoo  wwo  girvn  to  tho  def ondaat  or  Ins  wife  m  oonponntion  for  iajwy 
dono  hoTt  or  tliai  tiio  notoo  were  Tofamtuily  giroa  to  her.  MMim  ▼. 
Poflhrni^lSl 

&  Ootffnxuicni  wim  CudtiumBn  ov  Asbmimut  SuimooiT  to  SrarAiv 
Tbotsb  voib  Fwwfi—ftET  Horn  is  riiown  wbere  it  eppeve  tiiat  tlip 
pleintiff  end  Tondor  ddifored  to  the  dofsBdant  Mm  notee  of  the  Topdee 
for  tho  pnrrheee  ptine  of  huid  ooiiTqred  bj  the  TWidee  to  the  defeodantk 
beoiaee  the  defendant  wae  nneaey  aa  to  the  title  by  reaeoa  of  certain 
mortgages  npon  the  land  nndisdharged  of  reoordy  and  for  the  pnipoee  of 
aecQiing  him  against  thoee  mortgages,  the  notes  to  be  held  by  tho  do- 
fendant  ontO  the  plaintiif  shonld  "get  np  the  mortgages **  and  the  mort- 
gage notee;  that  the  plaintiff  proenred  the  mortgage  notee  and  a  qoit- 
daim  deed  from  one  of  the  mortgagees,  the  other  being  dead,  and  tai* 
dered  these  notes  to  the  defendant,  together  with  his  bond,  indwmiifyiag 
the  defendant  against  the  mortgage  nndisdhaiged  of  record,  whioh  bond 
the  defendant  aooepted.    Id, 

IL  Hbasubb  of  Damages  in  Trovsb  iob  Mom  or  other  ohoses  in  aotioB. 
ezeonted  by  persons  other  than  the  defendant,  is  the  ▼sine  of  tho  properiyp 
which  iMpHma/ade  the  amount  dne;  bat  this  may  be  rebatted  by  prssi 
of  its  aetoal  Talne,  which  may  be  mnch  lees,  throogh  the  inahflity  ol  the 
maker  to  pay.    id, 

4  ICbasubb  Of  Bamaobs  im  Tbotbb  iob  Mom  Sxbootbd  by 
Is  the  amoont  dne  thereon  at  the  time  of  the  trial,  withoot 
tho  abili^  of  the  defendant  to  pay.    Id, 

fk  PlAnmrr  in  Tbotbb  pob  Notbb  or  Thibd  PiBSOir  mat  Bkxitbb  the 
amoont  due  thereon  at  the  time  of  the  trial,  where  the  Botss  were  aotee 
(iTon  by  a  r endee  to  the  plaintiff  for  the  pnrchaae  prioe  of  land,  tho  plain- 
giving  the  ▼endee  a  deed,  to  become  good  npon  the  payment  of  the 
notes^  and  afterwards  the  vendee  sold  snd  qnitdaimed  tho  land  to  tho 
defendant,  who  agreed  with  the  plaintiff  and  vendee  to  pay  the  plaintiff 
the  amount  then  due  on  the  notes;  and  snbseqnontly  the  dafndant  bo- 
came  alarmed  aboot  the  title^  becanse  of  certain  mortgages  ontstsadiBg 
of  record,  and  the  plaintiff  therenpon,  to  assnrs  him,  gave  him  b  deed  of 
tho  prcyperfy,  and  delivered  to  him  the  notes^  to  be  held  vntil  tho  prop- 
erty shonld  be  relieved  of  the  mortgsges;  and  tho  defendant,  with  tho 
pUintiiTs  consent,  sold  the  land  to  a  third  peraon,  and  the  plaintiff  hav- 
mg  performed  the  agreed  condition,  dumaadod  the  Botss^  whioh  the  do* 
lendant  refussd  to  deliver.    Id. 

Bee  BoKA  Tarn  PfTBCBAnns,  2,  S;  AiMUMwrr,  1;  TtBAiam 


ffivi 

"tiff 
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mUST  DUIML 
SmDowbi»  1,14b 

XRU8TBB  PROGSSa 
8ce  AsTAOHimrx%  <^  d. 

IBU8IB  A2n>  TRUSIEBBL 

narCtawioiAAcproy  1821,  ICikowAia 
Ian  Mtili  be  opfwdy  Umtttd^  A 
MifeiFe  Iflgftl  €tlij|t  toa  tnulM^  lad  tim  dMlmda 
tvofll  la  iMTor  fli  A  biDibnd  and  wife,  daring  the  Bfltfll  Mm  €B«  who  dmdd 
longart  Imt  wMi  Nanindar  to  their  ehfldren,  wttfaont  aryailj  oosfin* 
fag  the  lenudndar  to  a  Ufa  aatstein  the  children,  m  aiiHaaBlj'4fiTl>riwt 
il  to  be  an  eaftiila  of  fahatitanoe  in  them.  L&  1819^  Hm  ama  partiae 
ben^  ether  ywipattj,  and  took  n  deed  prnliiaBlng  to  daalara  the  aame 
ImlB  ae  the  nvflage  eattJMMnl^  and  daolariag  n  teval  fa  favor  of  the 
hnabend  and  wila^  during  the  Ufa  of  the  ene  who  aheild  longaat  Ure; 
with  remaindar  to  thefar  cUldran,  and  "thefar  haii%"tiuu  ponofag  the 
infant  of  the  marriage  eiilUemunt,  bat  wdng  new  worda  of  aspteoriens 
MM,  ttel  any  reoaltfag  trost  wliioh  might  haTO  aiiaan  vndar  the  mar- 
riage eetOaoMnt  waa  rabatted  bj  the  deed  of  1819.  Admmr.Omrwd, 
821 
%  XHVuora  Tbuwt  mat  si  Rkbuttid  Rviir  vr  PmoL  DaauMixumu  of 
the  pareon  fa  whoae  favor  it  would  otherwiae  be  raiaad.  /d. 
See  EinwTiaa^  86;  IirvAVCT,  16;  SoHoauv  11, 18|  XJwm. 

UNBUB  INFLUSKG& 
8eeWiix%8i 

VBAQIL 
See  Umojas,  18^  14^  IflL 

USBEL 

Wqurrt  nma  InTmiMm  with  Ezbodtidk  of  Uaa  mt  8ll4TUTl^  unlttt, 
er  any  longer  than,  there,  ia  aomething  for  the  trnatae  to  do^  whioh  being 
dane^wiUpffodnoeadiibrentreaaltfromtheatatnta.  ilifamaT.Giieranl, 
824. 

VARIANOB. 
8ee  OoMMov  CiJtBiaa,  1;  Nmotublb  InBTBumum^  90^  Taxatiov,  2a 

VKMBinONI  EXFONA& 
See  BxBounov^  26. 

VENDOR  AND  VENDXB. 

L  BQvnr  will  Obaitt  RiLor  m  Salb  of  Lavd  where  there  haa  bean  mla- 
repreaenfation  aa  to  the  quantity,  thoagh  innooantly  mada^  and  the  par- 
tiaa  were  nnder  a  miatake  aa  to  the  qnantity,  and  the  deAoian^  ia  ao 
great  aa  to  have  been  material  fa  theobject  of  the  pnrnhaee,  alfaeting  the 
aeianoa  of  the  oontraot  The  above  mfa  prevaili^  althoagh  the  land  waa 
deaarlbail  fathe  deed  aaao  many  acra»  "me—Qrleaab"    AhMt.  J^,  108. 
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t.  Aarmt  at  Law  v»  Moinr  Hab  aiip  Raonm  oumot  1m  nuintoiinwi  te 
raooTW  bttek  tha  monaj  paid  for  the  number  of  acres  aUefed  to  be  defl- 
0Mit»  wbaro  there  haa  been  a  material  deficiency  m  the  qumtitj  of  Uad 
ooQToyed  bj  deed,  deenribing  it  as  ao  many  acn%  '^moM  or  leas^"  Tbe 
puchaeer  mnet  raeort  to  a  oonrt  of  eqvity  to  obtain  relief  en  the  Bnmiid 
of  DiUtake.    Id, 

%,  TRA!f8Fm  OF  Non  Oimr  ion  PuBduas-iiOinR'  ow  Lavo^  or  transfer  of 
jadgment  obtained  on  such  note,  is  tranafer  of  Twdor'a  lien,  nnleas  tiie 
transfer  be  aipiewly  unalifled  so  aa  not  to  carry  with  it  the  Ken,  €hifM 
r,  Camaek^UL 

See  Mutaki^  t;  Scatdtb  of  LoiirAinnn^  5;  Tnom,  %  & 

VERDICT. 
See  JumT  Aim  Junona;  Mjbtauc;  Nsw  TUal;  Wiix^  1 

VINDICTIVB  DAMAGEa 
See  ArrACEMEHTB,  4. 

WAIVER. 
Bee  OoMMOii  Cabud%  7, 8;  Eucuiioiw,  13;  Lmn^  2;  PlSASoro  Aim  Pkac- 

Tici»  13,  16,  27,  28. 

WARDa 
See  GuARDLiH  and  Waxix 

WAREHOUSEMEN. 

FvBOHAflin  OF  Wabsboosb  Rkbift  fob  Obaik  SvBjacfr  lo  CaAaam  worn 
SiORAOB  will  be  personally  bomid  for  the  etorageb  ev«n  thongh  he  has 
remored  the  grain  with  the  oonsent  of  the  warehouseman.  Cok  ▼.  T^fm^, 
78K. 

WARRAKT& 
See  Falbx  Impbiboiqixiit. 

WARRANT7. 
See  ImnrBANCi^  8. 

WATERCOURSES. 

1.  Rummfo  Waxbb  n  hot  akd  oahhot  bs  Madx  Subxiot  of  Pbitatb  Owv- 
■B8HIP  so  long  as  it  oontinnes  to  flow  in  its  natural  oonrae.  A  right  may 
be  acquired  to  ita  nse,  which  will  be  regarded  and  protected  as  property, 
bat  this  right  carries  with  it  no  specific  property  in  th«  water  itielf 
Odd  T.  Lakd,  472. 

-3.  Dma-owinni  has  Bxolxtbivb  and  ABSOum  Powbb  of  Control,  and 
Right  of  Bbjotubbt  of  water  actnally  diverted  by  and  flowing  in  hit 
ditch;  whether  soeh  water  is  lus  private  property  or  not  is  of  little 
practical  importance. 

X  Dxtcb-owvbb'b  Riobt  to  Watibs  of  Strbam  abb  SmoiLT  UauiBOUvu- 
ABT,  like  thoee  of  a  riparian  owner.    Id, 
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lo  Dm&T  GiTBx  QuAHTirr  ov  Watir  ov  Stsbam  maj 
triM  Mm  mild  from  any  point  on  the  itreuii  aiid  may  '^haiife  the  point 
ol  diftikm  ftl  ploanra,  if  tho  righti  of  othanannot  injarioa^y  a'^octed 
by  tha  chaofa.    Id, 

i^  Bmrr  to  Cbamom  Fodit  ot  DimsKui  op  Watxs  or  Stream  dcoi  doI 
dopand  upon  how  the  right  to  diyart  the  water  waa  aoqnized,  whether  by 
arpiew  grant  or  pfaeeription,  or  by  parol  licenaa,  or  the  pr^eamad  oon- 
aant  of  the  proprietor.    ItL 

1  WaxKB-BioaiB  ov  Publbo  Laim,  ab  Fixsd  bt  Puoutt  and  Eztbht  ot 

hmnanwm  AmoniAnotn,  are  to  be  regarded  as  perf e«:t  and  abeolate 

as  if  tbqr  had  been  aoqniiad  by  pwaoription  or  by  aApiesw  grant  from  tba 

Id, 

8aa  Ivji7HOXB0«%  1. 

WA7& 

Sat 


WILLS. 

L  KaOKATID  EZSCUTOB  AlTD  PlOFOUirDBE  OV  WiLL  IB  LlOAL  PaXTT  to 

d«ct  the  litigation  inrolTed  in  a  oaaea<  to  the  will  from  the  beginning  ta 
a  final  adjudioation,  in  behalf  of  the  will  and  thoee  who  olaim  under  ik 

ft  EifOGAiiON  OF  Will  WBnnBivoKnFoBiiXB  Will  does  not  revire  each 
lomier  will,  nor  can  it  be  reriTod  ezoept  by  repnblioatlon  in  wri^^ng  duly 
attested,  or  by  codicil  duly  ezeoated.    HaneeB  ▼.  lA9efy,  649. 

IL  To  Ebtabubb  TnTAion'a  SiovAirmn  to  Wili^  proof  that  he  aoknowledged 
it  to  be  each  in  the  presence  of  the  anbeoribing  witnesssa  i»  snfficient» 
thooi^  the  signing  was  not  dona  in  their  presanoa.   WM  t.  Fkmmg,  675w 

4  It  n  BOT  Bmbhtiai.  to  VAunirr  of  Will  that  sabsoribing  witness  thoald 
sign  in  the  preeenee  of  each  other,  if  each  signs  in  the  preeenoe  of  the  tea 
tator.    Id. 

5i  AmMTT  BT  Will  to  Mahumit  Slayb  aToida  that  portion  of  the  wiD 
whieh  relates  to  that  objeet^  bat  does  not  afieot  the  remainder  of  it     /«i. 

ft  Vbenct  that  Will  wab  Fbbb  akd  Volubtabt  Act  of  ^Tivtator,  and 
not  Toid  beoaaae  of  nndne  inflnenoe  aUeged  to  haTo  been  exerted  by  the 
pviaoipal  legatee,  who^  it  waa  proved,  wrote  the  will,  ii  sopported  hj 
evidence  that  the  testator  oonld  read  and  write;  that  he  manifeeted  a 
deep  interest  in  the  will,  and  that  when  the  sabsoribing  witneeees  oame  to 
sign  tiie  win,  ha,  withoat  assistance,  drew  it  from  his  bed,  where  he  had 
Hwithhim.    Id. 

T.  Tmow  OF  Ck>Di!aiL  Eftabubbb  Wili^  or  each  portions  thereof  aa  are  noj 
reroked  by  the  codici],  when  the  codicil  is  written  on  the  same  paper  aa  the 
wiD,  or  clearly  refers  to  and  idantifles  the  wilL    Ihmecm  r,  Dunean,  099. 

ft  Pabtohi  in  Ibtbeiit  mat  CoHTBar  Validitt  of  Will  nr  Pbobatb  Ooctbt, 
in  inincBS,  aa  well  aa  by  a  bill  in  ohanoery,  and  in  so  doing  may  examine 
the  witnsasBs  who  attested  tiie  will,  aa  well  aa  others.    Id. 
Baa  KawMBwra,  S;  HooAin)  akd  Wifb,  1;  Statutb  of  LofRAnoHB,  2. 

WITNB88SS. 
1.  WmnH  WILL  BB  KzouiKD  FBOM  AmwBBivo  QiTimoir  AS  TO  ns  DacLA- 
OOT  OF  GouBT  oonoeming  any  fact,  onless  hia  attntifln  haa 
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to  Mm  iw^  and  iM  hM  Ww  iilKfiigilii  fe  ttMl 

not  <My  to  JiilWiil  Bwotttf^pi  whiah  hw  W»  cMitwiiylitia  €r  w> 
■mbM»  tel  «»  IkM  wUok  Bi^  by  poHOilitj  IMOOBM  lbs  abfM*  <f 

MkUfafiiiT.    M 

Bm  Oonnr  Oabid%  H  U|  PAsnnoiii,  %  PmnBooMSi  Wni^  4 

WORDS  AHD  FfDJAHIBl 


WBII8  OF  AttUHTANCOBL 

■  BooBB  10  MmwM  Wbb  or  Awmrriiw  Af, 
MnoRnr  adw  1m  rsoiiTwi  it    Ho  baa  bo 
gpoothoaobjoo^  pad  oiMMilMgo  that  jyfciia/iMblho  will' 
with  iiioBaMa  diapatoh.    Chapmam  ▼•  Thanihirf^  571. 
1.  Wmiu  ftnuiv  Faiui  isb  Rinmi  to  Rijuw  Win  or 

la  offpoollkn  to  Mm  wiahio  and  afainat  tho  aamaat  |ituliatatii«a  of 
phfatMf,  who  aooiiipairioB  Urn  to  tho  pramiaaa  for  tho  poipooo  of 
fat  in  poaaarion,  and  tho  portiaa  hi  poaaeaaiflB^  agafaM*  whom  tho  writ 
na%  doatrcgr  a  munbar  of  Taloablo  flztona^  and  bj  tlMlr  wHUol  nd 
BaUfliona  aolB  faijvio  tho  sroniBaa  hi  othor  xoiVooti  baioro  tta  writ  la 
itad,  tfaa  ahoriff  win  bo  BaUo  lor  an  tiM 


WBTEB  OF  1BB0& 
BaoFfcBABarai  An>  FnAonoi^fl^ 
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totiMiw^aiidlMhM 

%  WBVBi  wndb  Ml  VMSMOD  IMM  ASIWSIOW  AS  ID  AVT 

OtaKumoMMV  brtwvm  UmsII  ua  Ui  BMofB^j.    TUinliinlii^ 
n«t  €«|y  to  JiilWiil  Bwotttf^pi  wliich  hw  W»  cMitwiiylitia  cr  cwi- 
WMJ,  tet  »»  <fc—  wMA  Bi^  by  poHOOitj  IMOOBM  Mm  abfwl  •# 
MkUfafiiiT.    M 
8MOonnrOABiD%  H  U|  PAannw,  %  PmnBOoMSi  Wni^  4. 


WOIRDB  AHD  TBBASBL 
Ymmm  An  Ton^  1,  S. 


WBII8  OF  ASSSSIAIICOBL 

a  BooBB  10  MmwM  Wbb  or  AmmuMm  at, 
Mnmnr  adw  1m  rsoiiTwi  it  Ha  hM  bo  diMNttoB 
vpoB  tho  iVlsf^  Hid  MBBol  ugo  Ihoft  jN'iMa/Ws  tho  will  wu  ozwatoA 
witfa  iiioBibh  diiyiloli.  Ofti^pnuM  ▼•  T^homhirvii^  07L 
1.  Wmibb  BMMUfy  Faiui  ajto  RDDm  v>  Rijuw  Win  ot  AflORABo^ 
Id  MMMritton  to  tlM  widiM  md  aaiBSk  tlio  MinMfe  ptofeMtelioaB  of  IIm 
phfaJMf,  who  tooiiipMrii  Urn  to  tho  pramiaM  lor  tiM  poipoM  «! 
fot  in  poMidflB»  and  Hm  portiM  in  poMidflB»  agdnot  whom  tt 
nn%  dMlrcgr  a  onaibar  of  Taloablo  flztoni^  and  bj  tlMlr  wHUnl 
BaUfliona  aoti  Injuo  the  smnim  in  othor  xaapaoti  baiora  tta  viiO  b 
•nentad,  tha  ahariff  win  be  liaUo  lor  an  Mm 


WBTEB  OF  1BB0& 
■aoFfcBABorai  An>  TmAuaaa^t^ 
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